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ABANDONMENT. 

As  ground  for  divorce,  see  Divorce, 

§37. 
Of  acUon,  see  Action,  §  70. 
Of  defenses,  see  Pleading,  §  339. 
Of  franchise  by  turnpike  company,  see 

Turnpikes  and  Toll  Roads,  §  29. 
Of  highway,  see  Highways,  |  79. 
Of  homestead,  see  Homesteads,  S§  156, 

160,  162. 
Of   motion    to    compel    election,    see 

Trial,  5  75. 
Of  partition,  see  Partition,  §  94. 
Of   right    to    enforce    judgment,    see 

Landlord  and  Tenant,  §  110. 
Presumption  of  intention  to  abandon 

homestead,  see  Homestead,  §  162. 


ABATEMENT  AND  REVI- 
VAL. 

n.  ANOTHER  ACTION  PENDING. 

§  7.  Pendency  of   another   action. 

V.  DESATH  OF  PARTY  AND  REVIVAL 

OF  ACTION. 

(A)  ABATEMENT    OR    SURVIVAL 

OF  ACTION. 

§  58.  Actions      and      proceedings 

which  abate. 
§  59.  Death  of  plaintiff. 

§  60. Sole  plaintiff. 

§  68.  Death  after  final  Judgment. 


(B)  CONTINUANCE   OF   REVIVAL 
OF  ACTION. 
§72.  Persons  required  or  entitled 
to  continue  or  revive  action. 
{  73.  Persons  against  whom  action 
may  be  continued  or  revived. 
S  74.  Time  of  taking  proceedings. 
S  75.  Application  and  proceedings 
thereon. 
VI.  WAIVER      OF      GROUNDS       OF 
ABATEMENT  AND  TIME  AND 
MANNER    OF    PLEADING    IN 
GENERAL. 
§  78.  Defects  and  objections  which 
may  be  waived. 

Abatement  of  nuisance,  see  Nuisances, 
II,  C. 

Abatement  of  purchase-price,  see  Ven- 
dor and  Purchaser,  §  173. 

Action  for  assault  and  battery  abates 
on  death  of  injured  party,  see  As- 
sault and  Battery,  §  19. 

Plea  in  abatement  of  attachment,  see 
Attachment,  §  253. 

Plea  of  abatement,  see  Pleading,  §§  91, 
106. 

II.      ANOTHER    ACTION    PENDING. 

§  7.     Pendency  of  another  action. 

Where  defendant  avers  that  he  was 
sued  in  equity  on  the  notes  upon  which 
the  present  action  is  founded,  but  fails 
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to  allege  that  the  suit  was  pending 
when  his  answer  was  filed,  it  is  not 
sufficient  to  bar  the  action. 

Johnston  v.  Walker,  6  Ky.  Opin. 
464. 

V.  DEATH  OF  PARTY  AND  RE- 
VIVAL  OP  ACTION. 

(A)  ABATEMENT  OR  SURVIVAL  OF 

ACTION. 

§58.    Actions  and  proceedings  which 

abate. 
Where  an  action  has  abated  by  the 
death  of  a  party,  and  judgment  was 
rendered  in  the  case  without  revivor, 
revivor  is  not  dispensed  with  by  con- 
solidating the  abated  action  with  an 
action  by  the  personal  representatives 
of  the  deceased  against  the  heirs  for 
settlement  of  the  estate. 

Mullins  V.  Eimerson,  7  Ky.  Opin. 

642. 

§  59.    Death  of  plaintiff. 

An  action  prosecuted  for  the  benefit 
of  a  wife,  her  husband  being  merely  a 
formal  party  plaintiff,  will  not  abate 
on  the  death  of  the  husband. 

Doom  V.  Doom,  3  Ky.  Opin.  441. 

§  60. Sole  plaintiff. 

Where  a  citizen  is  prosecuting  an 
action  in  the  name  of  the  state  for  a 
change  in  a  public  road,  the  action  will 
abate  on  his  death,  unless  some  other 
citizen  voluntarily  comes  into  court 
and  asks  to  be  allowed  to  take  his 
place,  and  will  not  pass  to  his  repre- 
sentatives and  heirs. 

Yeager's   Admr.   v.   Holcombe,    7 
Ky.  Opin.  522. 

§  68.    Death  after  final  Judgment. 

Actions  against  parties  iconstruc- 
tively  summoned  may  be  revived  with- 
in five  years  after  Judgment,  provided 
such  parties  have  a  valid  defense  to 
present. 

Walden  v.  Humphreys,  5  Ky  Opin. 
345. 

(B)  CONTINUANCE  OR  REVIVAL  OF 

ACTION. 

§72.     Persons  required  or  entitled  to 
continue  or  revive  action. 
The  provisions  of  §  569,  Civil  Code, 
relating  to  revival  of  actions,  applies 


to  executors,  administrators  and  such 
representatives  as  are  personal  to  the 
decedent  heirs,  and  does  not  apply  to 
heirs  who  represent  their  own  interest 
only,  title  having  descended  to  them; 
and  there  is  no  provision  of  law  pro- 
hibiting revival  of  a  suit  for  realty 
against  the  heirs  who  have  become 
invested  with  the  title  until  the  suit 
shall  be  barred  by  lapse  of  time,  or 
an  order  abating  the  suit  shall  be  en^ 
tered  by  the  court. 

*  Lee's  £3xrs.  v.  Graham's  Bzrs.,  1 
Ky.  Opin.  602. 

Where,  after  remand  of  a  cause  by 
the  Court  of  Appeals,  the  defendant 
filed  an  amended  answer  without  an 
order  of  revival,  at  the  instance  of  the 
plaintiff's  administrator,  defendant 
waived  hid  right  to  insist  upon  and 
claim  revivor. 

Turley   v.    Couchman's   Admr.,    7 
Ky.  Opin.  54. 

Where  a  sale  of  land  is  made  during 
the  life  of  the  owner,  but  had  not  been 
reported  or  confirmed  at  the  time  of 
her  death,  the  suit  should  be  revived 
in  the  name  of  both  the  personal  repre- 
sentative and  heirs. 

Murphy  v.  Fryer,  10  Ky.  Opin.  814. 

One  having  an  equity  in  a  Judgment 
is  a  necessary  party,  either  plaintifl!  or 
defendant,  to  a  suit  to  revive  the  Judg- 
ment. 

Rice's  Admrs.  v.  Hounshell,  10  Ky. 
Opin.  848. 

§73.  Persons  against  whom  action 
may  be  continued  or  revived. 
In  an  action  against  a  defendant  who 
dies  during  its  pendency  it  may  be  re- 
vived against  his  personal  representa- 
tive with  demand  or  afiidavits  being 
previously  made. 

Apperson's  Exr.  v.  Hazelrigg,  10 
Ky.  Opin.  947. 

§74.    Time  of  taking  proceedings. 

Where  appellant  filed  an  answer  to 
a  cause  of  action  setting  out  a  good 
defense  thereto,  at  the  October  term 
of  court,  1860,  and  March,  1861,  the 
cause  was  transferred  to  the  equity 
docket,  after  a  survey  was  made  as  set 
out  in  the  answer;  and  the  case  was 
continued  till  October  term,  1863,  when 
one  of  the  defendants  died,  and  the 
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case  was  continued  without  effort  to 
revive  the  action;  and  appellee  (com- 
plainant) at  the  April  term,  1865,  took 
a  rule  against  appellant  to  prepare  tor 
trial  at  the  July  term,  but  the  case 
lingered  on  the  docket  until  October, 
1866,  when  Judgment  was  rendered 
against  appellant;  appellant  was  guilty 
of  gross  negligence  and  not  entitled  to 
relief. 

Haynes  v.  Simons,  1  Ky.  Opin.  592. 

Although  the  time  has  passed  for  a 
revivor  according  to  the  summary 
mode  prescribed  by  the  Code  (1876), 
Title  11,  still  that  mode  of  revivor 
does  not  impair  the  right  to  bring  any 
necessary  party  before  the  court  by 
other  appropriate  means. 

Gardner's  Admr.  v.  Roberts,  11  Ky. 
Opin.  873. 

An  order  to  revive  an  action,  in  case 
of  the  death  of  a  party  to  it,  can  not 
be  made  without  consent,  unless  with- 
in one  year  after  the  time  when  it 
could  have  been  first  made. 

Apperson    v.    Pulkerson,    13    Ky. 
Opin.  801. 

§75.  Application  and  proceedings 
thereon. 
The  mere  summary  record  of  revivor 
presented  by  the  code  of  practice,  does 
not  abolish  the  sure  mode  by  petition 
according  to  the  common  law. 

Smith  V.  Riley,  3  Ky.  Opin.  497. 

A  revivor  of  an  action  by  an  adminis- 
trator must  be  upon  duly  executed  no- 
tice, or  by  service  of  process  on  the 
amended  petition,  or  by  service  of  the 
order  of  revivor. 

Bryan  v.  Wade,  3  Ky.  Opin.  213. 

A  cause  may  be  revived  by  rule  or 
notice  to  those  representing  a  de- 
ceased litigant,  but  the  notice  must  be 
served  at  least  ten  days  before  the 
revivor  can  be  made  and  must  name 
the  parties. 

Rogers  v.  Burberidge's  Committee, 
8  Ky.  Opin.  611. 

To  be  sufficient  a  petition  to  revive 
a  Judgment  must  describe  the  Judg- 
ment desired  to  be  revived,  so  as  to 
enable  the  defendants  to  defend. 

Rice's  Admrs.  v.  Hounshell,  IjO  Ky. 
Opin.  848. 


VI.  WAIVER  OF  GROUNDS  OF 
ABATEMENT  AND  TIME  AND 
MANNER  OF  PLEADING  IN 
GENERAL. 

§78.  Defects  and  objections  which 
may  be  waived. 
The  voluntary  submission  of  a  cause 
constitutes  a  waiver  of  the  right  to 
question  the  propriety  of  the  proposed 
revivor,  where  both  parties  proceeded 
as  though  the  order  of  revivor  had 
been  formally  made,  and  defendaut  in 
effect  consented  that  it  should  be 
made. 

Bergan  v.  Gamett,  6  Ky.  Opin.  11. 

ABDUCTION. 

L  OFFENSES  AND  RESPONSIBILITY 
THE3REF0R. 
S 1.  Nature   and   elements   of   o^ 
fenses 
n.  PROSECtfTION      AND      PUNISH- 
MENT. 
§  4.  Indictment  or  information. 
9  5. Requisites  and  sufficiency. 

See  Rape. 

L  OFFENSES  AND  RESPONSIBILITY 
THEIREFOR. 

§  1.  Nature  and  elements  of  offenses. 
In  the  statute  providing  for  punish- 
ment of  those  who  unlawfully  take  and 
detain  a  woman  against  her  will,  with 
intent  to  carnally  know  her,  the  term 
''woman"  is  used  synonymously  with 
"female,"  and  the  accused  is  guilty 
whether  the  woman  is  over  fourteen 
years  of  age  or  under  said  age. 

Howell  V.  Commonwealth,  12  Ky. 
Opin.  199. 

* 

IL  PROSECUTION  AND  PUNISH- 
MENT. 

§4.  Indictment  or  Information. 

§  5. Requisites  and  sufficiency. 

An  indictment  charging  one  taking 
and  detaining  a  woman  against  her 
will  with  intent  to  have  carnal  knowl- 
edge of  her  is  not  subject  to  de- 
murrer because  of  stating  two  offenses 
in  one  charge,  that  of  taking  or  detain- 
ing, since  the  words  are  merely  de- 
scriptive of  the  offense  denounced,  and 
either  of  them  constitutes  a  single  of- 
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fense,  the  purpose  of  the  taking  and 
detention  being  the  gravamen  of  the 
offense. 

Owens  V.  Commonwealth,  12  Ky. 
Opin.  197. 

An  indictment  is  sufficient  which 
charges,  after  alleging  the  time  and 
venue,  that  the  accussed  "did  unlaw- 
fully detain  Mary  Selvey,  a  woman, 
against  her  will  with  the  intent  to 
have  carnal  knowledge  with  her  him- 
self by  taking  hold  of  her  with  his 
hands." 

Howell  V.  Commonwealth,  12  Ky. 
Opin.  199. 

Under  the  statute  (Sec.  9,  Art.  4,  Ch. 
29,  General  Statutes)  providing  that 
"whoever  shall  unlawfully  take  and  de- 
tain any  woman  against  her  will  with 
intent  to  have  carnal  knowledge  with 
her  himself  shall  be  confined  to  the 
penitentiary,"  etc.,  an  indictment 
charging  the  unlawful  detention  of  the 
female,  "by  placing  his  hands  upon 
her  and  speaking  to  her  with  intent  to 
have  carnal  knowledge  with  her,"  etc., 
it  is  insufficient  because  not  charging 
that  the  detention  was  against  her  will. 
Hoskins  v.  Commonwealth,  13  Ky. 
Opin.  505. 

Where  the  statute  describes  facts 
constituting  an  offense,  an  indictment 
under  such  statute  should  follow  the 
statute,  and  to  be  good,  an  indictment 
for  detaining  a  woman  with  intent  to 
have  sexual  intercourse  with  her 
against  her  consent,  an  indictment 
should  allege  that  the  woman  was  de- 
tained against  her  will,  and  with  the 
intent  to  have  carnal  knowledge  of  her 
without  her  consent. 

Bverheart   v.    Commonwealth,    13 
Ky.  Opin.  564. 


ACCEPTANCE. 

By    creditors,    see    Assignments    for 

Benefit  of  Creditors,  9  44. 
Liability   of   acceptor,   see   Bills    and 

Notes,  §  73. 
Of    conveyance,    when    operates    as 

waiver  of  defect  in  title,  see  Vendor 

and  Purchaser,  §  149. 
Of  deed,  see  Deeds,  §§  63,  65. 
Of  goods  purchased  and  delivered,  see 

Sales,  S  177. 


Of  order,  see  Bills  and  Notes,  §§  66,  86. 
Of  property  dedicated  to  public  use, 

see  Dedication,  §  30. 
Of  proposal,  see  Contracts,  I,  R 
Of  report  of  sale,  see  Judicial  Sales, 

§30. 
Presumption  of,  see  Deeds,  §  63. 

ACCESSION. 

§  1.     Nature  and  effect  in  general. 

The  right  by  accession  is  acquired 
by  adding  other  material  to  that  of 
another  individual  taken  innocently  by 
skill  and  labor,  so  changing  the  ma- 
terial that  it  can  not  be  restored  to 
the  owner  in  its  original  form. 

Ratcliff  V.  Gallagher  &  Holman,  5 
Ky.  Opin.  589. 

Where  the  material  operated  on  by 
a  mechanic  has  not  been  changed,  and 
the  same  inherent  and  characteristic 
qualities  exist  that  composed  the  ma- 
terial when  it  was  removed  from  its 
place  in  the  earth,  the  property  therein 
remained  in  the  owner  of  the  quarry 
and  not  in  the  person  who  raised  and 
dressed  the  stone. 

Ratcliff  V.  Gallagher  &  Holman,  5 
Ky.  Opin.  589. 

The  right  by  "specification"  can  only 
be  acquired  when,  without  the  acces- 
sion of  any  other  material,  that  of  an- 
other person,  which  had  been  used  by 
the  operator  innocently,  has  been  con- 
verted by  him  into  something  speci- 
fically different  in  the  inherent  and 
characteristic  qualities  which  identi- 
fied it. 

Ratcliff  V.  Gallagher  &  Holman,  5 
Ky.  Opin.  589. 

ACCESSORIES. 

See  Criminal  Law,  §  67. 
Instruction  as  to,  see  Homicide,  §  305. 
When  guilty  as  principals,  see  Homi- 
cide, §§  30,  83. 

ACCIDENT. 

Accidental     killing,     see     Homicide, 
§125. 

ACCIDENT  POLICY. 

See  Insurance,  XUI. 
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ACCOMPLICES. 

In  gambUng,  see  Criminal  Law,  S  67. 
Instruction  as  to  weight  of  testimony, 

see  Criminal  Law,  §  780. 
Liable    as    principals,    see    Criminal 

Law,  9  67. 

ACCORD  AND  SATISFAC- 
TION. 

S   6.  Part  payment 

§   8. Consideration  in  general. 

9    9. By  bills,  notes,  or  checks. 

9  13.  Conveyance  or  surrender  of 
property,  rights  or  claims. 

9  15.  Execution  of  accord  as  satis- 
faction. 

9  19. ^Acceptance  of  new  agree- 
ment. 

§6.  Part  payment. 

§8. Consideration  in  generai. 

Where  a  Judgment  defendant  paid, 
in  full  satisfaction  of  the  Judgment,  a 
sum  less  than  the  face  of  the  Judg- 
ment, when  the  whole  amount  called 
for  by  the  Judgment  was  due,  without 
additional  consideration,  such  payment 
does  not  discharge  the  entire  Judg- 
ment debt. 

Moore  v.  Hayden,  7  Ky.  Opin.  255. 

Where  from  all  the  facts  it  appears 
that  defendant  was  bound  to  pay 
plaintiff  a  certain  sum  past  due  and 
that  plaintiff  was  entitled  to  receive 
that  amount,  an  agreement  to  take  a 
less  sum  is  without  consideration,  and 
is  not  a  bar  to  an  action  for  the  re- 
mainder, there  being  no  circumstances 
to  serve  as  a  consideration  for  the 
agreement. 

Robbins  v.   Spurgin,  7  Ky.  Opin. 
377. 

§9. By  bills,  notes*  or  checlts. 

There  can  be  neither  accord  nor 
satisfaction  in  a  case  where  the  note 
of  a  third  person  is  given  for  another's 
debt,  where  the  same  is  not  given  or 
accepted,  or  agreed  to  be  accepted,  in 
discharge  or  satisfaction  of  the  debt. 
Hart  y.  Trustees  of  Princeton 
College,  10  Ky.  Opin.  233. 

§13.     Conveyance     or    surrender     of 
property,  riglits  or  claims. 
A  proposition  and  promise  by  letter 
to  transfer  property  in  satisfaction  of 


a  debt,  and  an  acceptance  thereof, 
can  not  have  the  effect  of  an  accord 
and  satisfaction,  until  there  is  an 
actual  transfer  of  something  of  value, 
and  the  creditor  is  placed  in  condition 
to  get  possession  of  the  property. 
Seminon  v.  Woodson,  3  Ky.  Opin. 
663. 

§15.     Execution  of  accord  as  satisfac- 
tion. 

§  19. ^Acceptance  of  new  agreement. 

In  a  suit  on  an  account  it  is  error 
for  the  court  to  charge  the  Jury  that 
"If  the  Jury  believe  from  the  evidence 
that  after  rendering  of  the  services 
charged  in  the  first  two  items  of  the 
account  Dr.  Ferguson  and  defendant 
had  a  settlement,  and  that  upon  such 
settlement  Ferguson  fell  in  debt  to 
defendant,  then  the  presumption  of 
the  law  is  that  these  items  were  em- 
braced in  such  settlement,"  for  such  a 
presumption  is  not  conclusive,  and 
the  fact  should  have  been  left  for 
the  Jury  to  consider  and  to  determine 
whether  such  items  were  so  embraced. 
Ferguson's  Admr.  v.  Kouns,  10  Ky. 
Opin.  761. 


ACCOUNT. 

I.  RIGHT     OF     ACTION     AND     DE- 

FENSES. 
9  1.  Nature  and  grounds  of  right 

to  an  account. 
9  5.  Mutual  accounts. 
9  6.  Complicated    transactions    or 

circumstances. 

II.  PROCEEDINGS  AND  RE>LIEF. 

9  13.  Equitable  actions. 

9  17. Pleading. 

9  18. Evidence. 

9  19. Trial  or  hearing,  and  in- 
terlocutory Judgment  or  de- 
crees. 

9  20. Taking  and  stating  ac- 
count, and  reference  therefor, 
m.  OPERATION    AI^D    EFFECT    OF 

ACCOUNTING. 

9  23.  Conclusiveness  of  voluntary 
accounting. 

See  EiXecutors  and  Administrators, 
XI;  Guardian  and  Ward,  VI. 

See  Lfimitation  of  Actions,  9  29. 

Account  books  as  evidence,  see  Evi- 
dence, 9  354. 
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Accounting  by  trustee  for  rents  and 

profits,  see  Trusts,  S  183. 
Admissibility   of   account   books,   see 

Evidence,  S  350. 
By  attorney   to   client,   see   Attorney 

and  Client,  {§  127,  129. 
By  committee  of  insane  person,  see 

Insane  Persons,  (  42. 
By  pledgee  for  excess  of  proceeds,  see 

Pledges,  8  33. 
By  tenant,  see  Landlord  and  Tenant, 

8  326. 
By  trustee,  see  Trusts,  VI. 
Conclusiveness  of,  see  Account,  S  23. 
For    taxes    collected,    see    Taxation, 

$557. 
Operation  and  effect  of,  see  Account, 

in. 

Oral  testimony  of  contents  of  account 
book,  see  EMdence,  §  160. 

Proceeding  to  compel,  see  Executors 
and  Administrators,  S  472. 

Proceedings  for  accounting  by  admin- 
istrator, see  Elxecutors  and  Adminis- 
trators, XI,  B. 

Settlement  of  account  between  part- 
ners, see  Partnership,  S8  SI,  311,  315, 
318. 

I.  RIGHT  OF  ACTION  AND 
DEFENSES. 

§1.    Nature  and  grounds  of  right  to 

an  account. 
Where  an  account  was  made  with  a 
defendant,  of  "1600.00  on  deposit, 
which  I  am  to  pay  on  demand,"  it  was 
held  that  without  demand  or  failure 
to  pay,  or  special  contract,  it  will  not 
bear  interest,  as  the  writing  evidenced 
a  mere  deposit  and  not  a  loan. 

Chambers'  Admr.  v.  McAdams,  3 

Ky.  Opin.  667. 

The  execution  of  notes  for  accounts 
is  prima  facie  evidence  that  the  ac- 
countis  were  thereby  settled. 

Shuck  V.  Lawler,  2  Ky.  Opin.  656. 

§  5.     Mutual  accounts. 

If  appellee  had  not  correctly  kept 
his  books  it  was  not  the  fault  of  ap- 
pellant, but  it  was  his  fault  when  he 
came  to  settle  with  appellee  that  he 
did  not  there  and  then  disclose  the 
fact  that  more  tobacco  had  been  deliv- 
ered to  him  than  was  charged  on  the 
books  of  appellee. 

Landrum  v.  Farmer,  5  Ky.  Opin. 
447. 


§6.  Complicated  transactions  or  cir- 
cumstances. 
Where  one  undertook  the  manage- 
ment of  a  farm  of  an  old  and  infirm 
woman,  consisting  of  four  hundred 
acres  of  land,  slaves,  stock,  farming 
toplements,  and  crops,  but  kept  no  ac- 
counts of  his  transactions,  thereby 
rendering  it  impossible  to  make  a  cor- 
rect settlement,  the  proper  procedure 
is,  either  to  charge  him  with  such 
funds  as  ought  to  have  been  realized 
from  the  farm  by  a  prudent  and  in- 
dustrious man,  or  treat  him  as  having 
purchased  the  stock,  crops,  farming 
implements  and  supplies  when  he  tooK 
possession,  and  as  having  rented  the 
farm  and  hired  the  slaves. 

Hamilton's  Admr.  v.   Marshall,   7 
Ky.  Opin.  554. 

II.     PROCEEDINGS     AND     RELIEF. 

§  13.     Equitable  actions. 

§  17w Pleading. 

In  an  action  on  account,  an  answer 
denying  that  defendants  ever  agreed 
to  pay  a  certain  item  of  account,  or 
that  'such  bill  was  ever  presented  to 
them  for  payment,  is  insufficient,  as 
the  defense  does  not  go  to  the  entire 
claim. 

Ekives,  Weir  &  Dade  v.  MiUiken, 
7  Ky.  Opin.  437. 

The  allegations  in  a  petition  on  a 
merchant's  account,  that  the  debtor  is 
indebted  to  him  in  the  sum  of  fifty-five 
dollars  for  goods  and  merchandise  sold 
and  delivered  by  the  plaintiff  to  the 
defendant,  the  particulars  of  which 
are  set  out  in  an  account  filed  there- 
with imports  prima  facie,  that  the 
price  had  also  been  agreed  upon  or 
that  the  goods  were  reasonably  worth 
it,  and  must  be  deemed  to  set  out  a 
cause  of  action. 

Dunlevy  &  Co.  v.  O'Bannon  &  Son, 

2  Ky.  Opin.  670. 

Where  a  petition  on  an  action  of 
account  did  not  refer  to  the  exhibit 
attached,  as  a  part  thereof,  nor  make 
a  bill  of  particulars,  an  answer  there- 
to was  not  necessary. 

Bonysson  v.  Thompson  &  Gilson, 

3  Ky.  Opin.  355. 

Where  a  petition  in  an  action  on 
account  does  not  refer  to  an  attached 
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exhibit  as  a  part  thereof  or  make  a 
bill  of  particulars,  the  defendant  is 
not  required  to  admit  or  deny  partic- 
ular items  of  the  account. 

Bonysson  v.  Thompson  &,  Qilson, 
3  Ky.  Opin.  355. 

§  1& Evidence. 

evidence  introduced  by  a  defendant 
tending  to  prove  an  indebtedness  of 
the  plaintiff  on  the  accounts  relied  on 
as  set-offs  should  be  submitted  to  the 
jury,  that  they  may  determine  what 
parts,  if  any,  or  how  much  of  the  ac- 
count had  been  proved,  and  not  left 
to  a  peremptory  instruction  limiting 
the  credits  to  the  admission  in  the 
reply. 

Boone  v.   Clarkson,   2   Ky.   Opln. 
601. 

The  statements  of  the  defendant, 
made  to  third  parties,  in  relation  to 
his  indebtedness  to  the  plaintiff,  is 
competent  evidence  in  an  action  on  an 
open  account. 

Ward  V.  *Claxton  &  Jones,  5  Ky. 
Opin.  314. 

Where  there  is  a  written  agreement 
showing  a  settlement  of  accounts  be- 
tween parties,  the  onus  devolves  upon 
the  party  alleging  mistakes  therein, 
and  until  they  are  shown  to  exist,  the 
writing  must  prevail,  and  it  is  not 
sufficient  to  show  that  the  parties  had 
other  dealings  and  various  transac- 
tions prior  to  the  date  of  the  writing, 
but  it  devolves  on  the  one  complaining 
to  show  that  payments  made  prior 
thereto  were  not  settled  and  were 
omitted  by  mistake. 

Chandler  v.  Howe's  Admr.,  2  Ky. 
Opin.  254. 

The  receipts  and  notes  exhibited  by 
appellee  were  prima  facie  evidence  of 
a  full  settlement  of  accounts  between 
the  parties,  up  to  the  date  of  those 
papers,  and  the  burden  of  proof  was 
on  appellant  to  rebut  the  legal  pre- 
sumption arising  from  the  execution 
and  acceptance  of  those  papers,  but  it 
was  error  to  say  to  the  Jury,  that  un- 
less they  were  satisfied  that  said 
papers  were  not  executed  in  full  dis- 
charge of  the  accounts,  the  law  was 
for  appellant 

Rankin  &  Co.  v.  Chenerworth,  6 
Ky  Opin.  615. 


§  19. ^Trial    or   hearing,   and    Inter^ 

locutory  Judgment  or  decree. 
A  court  may,  in  its  discretion,  allow 
further  time  for  preparation  and  to 
retry  the  question  growing  out  of  ac- 
counts between  the  parties  to  the  suit. 
Dent  V.  Hendrick  &  Holt,  7  Ky. 
Opin.  156. 

In  a  suit  on  account,  where  the  plea 
of  limitations  is  filed  with  the  answer, 
a  refusal  of  the  court  to  give  an  in- 
struction for  the  defendant,  that  a 
promise  to  settle  mutual  subsisting  ac- 
counts or  an  acknowledgment  that  he 
did  not  dispute  plaintiff's  account,  but 
that  he  had  a  larger  account  against 
him,  is  not  such  an  acknowledgment 
as  will  take  the  accounts  of  the  plain- 
tiff out  of  the  statute  of  limitations,  is 
erroneous. 

Boone  v.   Clarkson,   2   Ky.   Opin. 
601. 

§20. ^Taking   and    stating   account, 

and  reference  therefor. 
Where  an  action  is  brought  on  ac- 
count, and  set-off  and  counter-claims 
are  filed,  and  a  settlement  asked  of  ac- 
counts between  the  parties,  one  deal- 
ing as  a  cotton  broker,  in  which  profits 
and  losses  In  cotton  speculations  are 
involved,  neither  party  is  entitled  to 
have  a  loss  adjusted  which  took  place 
after  the  suit  was  filed,  since  the  de- 
termination should  be  had  as  to  the 
state  of  the  accounts  at  the  date  when 
the  action  was  begun. 

Gunther  v.  Shepherd,  13  Ky.  Opin. 
456. 


in.  OPERATION  AND  EFFECT  OF 
ACCOUNTING. 

§23.  Conclusiveness  of  voluntary  ao 
counting. 
Where  appellant,  in  his  answer, 
pleads  as  a  set-off  against  the  de- 
mands of  the  appellee,  three  several 
notes  executed  by  the  latter  to  the 
former,  subsequent  to  the  trans- 
actions involved  in  litigation,  it  is 
prima  facie  evidence  that  all  ante- 
cedent indebtedness  on  either  side, 
except  the  amount  of  the  note  first 
executed,  was  thereby  closed. 

Millett  V.  MiUett,  5  Ky.  Opin.  593. 
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ACCOUNT,  ACTION  ON. 

§  16.  Book  account  or  book  debt. 
§  21. Pleading. 

Between    landlord    and    tenant,    see 
Landlord  and  Tenant,  §§  227,  232. 

§16.    Book  account  or  book  debt. 

The  entries  in  an  account  book  kept 
by  a  party  to  the  action  are  competent 
against  him  as  admissions,  and  though 
in  writing,  still  like  oral  admissions, 
the  whole  of  the  entries  in  the  same 
book  relating  to  the  same  subject  must 
be  taken  together,  as  well  as  those 
made  by  the  i)arty  against  himself  and 
those  for  himself. 

Millett  V.  Millett,  5  Ky.  Opin.  593. 

§21. Pleading. 

A  petition  on  an  account  states  no 
cause  of  action  which  declares  that 
the  defendant  is  indebted  to  plaintiff 
blank  dollars,  evidenced  by  an  account 
filed  amounting  to  blank  dollars,  and 
prays  judgment  for  blank  dollars. 
Crawford  v.  Combs,  8  Ky.  Opin. 
200. 

ACCOUNT  STATED. 

§    4.  Mode  of  stating  and  settling. 
§  11.  Opening  and  correcting. 
§  18.  Pleading. 

§4.     Mode  of  stating  and  settling. 

Where  both  parties  show  errors  and 
their  contracts  are  so  confused  as  to 
render  an  accurate  statement  highly 
difficult,  the  note  executed  by  one  to 
the  other  will  be  taken  as  a  basis  of 
settlement. 

Coffee  v.  Piatt,  Bucklin  &  Co.,  3 
Ky.  Opin.  593. 

§11.    Opening  and  correcting. 

Courts  will,  by  proper  proceeding, 
correct  mistakes  innocently  made  by 
parties  In  the  settlement  of  their  ac- 
counts. 

Moore  v.  Davis,  4  Ky.  Opin.  39. 

§  18.     Pleading. 

An  answer  that  there  is  a  mistake 
in  a  settlement  to  plaintiff's  prejudice 
of  $150,  without  an  allegation  showing 
whether  the  mistake  was  by  omission 
to  include  items,  or  in  some  other  way, 
constitutes  no  defense. 

Price  V.  Buckler,  6  Ky.  Opin.  582. 


ACKNOWLEDGMENT. 

II.  TAKING  AND  CERTIFICATE. 

§  14.  Authority  to  take. 

§  23.  Mode  of  taking  acknowl- 
edgment. 

§  25. Of  married  woman. 

§  28.  Making  and  requisites  of  cer- 
tificate. 

§  33. Signature  and  seal. 

§  35.  Contents  of  certificate. 

§  37. ^Acknowledgments  of  par^ 

ticular  persons  or  officers. 

§  40.  Errors  and  defects  in  certi- 
ficate. 

III.  OPERATION  AND  EFFECT. 

§  50.  Surplusage  in  certificate. 
§  55.  Conclusiveness  of  certificate. 

By  wife,  see  Husband  and  Wife,  §§  15, 

212. 
Certificate    of    acknowledgment,    see 

Mortgages,  §  59. 
Failure    to    acknowledge    or    witness 

deed,  see  Deeds,  §  44. 
Of  mortgage  by  married  women,  see 

Mortgages,  §  59. 


n.     TAKING     AND     CERTIFICATE. 

§  14.    Authority  to  take. 

Where  acknowledgment  to  a  deed 
states  that  the  grantor  appeared  be- 
fore the  "Clerk  of  Logan  County,"  and 
from  the  caption  it  appears  that  the 
acknowledgment  was  taken  in  the 
"County  Clerk's  office,"  it  is  good, 
though  the  word  "Court"  is  omitted 
after  the  word  "County";  but  as  it 
must  be  judicially  known  that  there 
was  eo  nomine  no  clerk  of  "Logan 
County"  while  there  was  a  clerk  of  the 
County  Court  of  said  county,  it  is  pre- 
sumed that  he,  as  such,  was  by  law 
authorized  to  take  the  acknowledg- 
ment. 

Berry  v.  Wheatley,   2   Ky.   Opin. 
269. 


§23.  Mode  of  taking  acknowledgment. 

§25. Of  married  woman. 

The  law  does  not  allow  the  acknowl- 
edgment of  a  deed  by  a  married 
woman  to  be  simultaneous  with  the 
acknowledgment  by  the  husband, 

Knott  V.  Johnston,  11   Ky.  Opin. 
271. 
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§28.     Making    and    requisites   of   cer- 
tificate. 

§33. Signature   and   seal. 

Where  an  acknowledgment  of  a 
mortgage  is  taken  before  a  deputy 
clerk,  and  the  clerk  writes  out  the 
certificate  and  puts  the  mortgage  and 
certificate  to  record,  but  fails  to  sign 
the  certificate  either  on  the  record  or 
the  mortgage,  after  his  term  of  office 
expires  his  successor  may  legally  sign 
the  name  of  the  former  clerk  both  to 
the  mortgage  certificate  and  to  the 
certificate  on  the  record,  and  such 
mortgage  will  have  the  same  force 
and  validity  that  it  would  have  had  if 
signed  by  the  clerk  who  wrote  the  cer- 
tificate. 

Sutton  V.  Puckett,  11  Ky.  Opin.  89. 

§  35.    Contents  of  certificate. 
§  37d ^Acknowledgments    of    partic- 
ular persons  or  officers. 
Where  at  the  time  a  wife  acknowl- 
edges a  mortgage  she  Is  out  of  sight 
of  her  husband  and  far  enough  out  of 
the  way  to  be  out  of  his  hearing,  it  is 
a  sufficient  compliance  of  the  statute 
requiring  that  she  should  be  examined 
separate  and  apart  from  her  husband. 
Reidbaugh  v.  Grover,  11  Ky.  Opin. 
34. 

§40.  Errors  and  defects  in  certificate. 
Where  a  certificate  of  acknowledg- 
ment does  not  show  that  the  county 
judge  affixed  to  it  the  seal  of  his  court, 
nor  caused  it  to  be  done  by  the  clerk 
of  the  court;  and  the  certificate  of  the 
clerk  is  verified  by  his  official  seal,  and 
not  by  the  seal  of  the  county  court,  it 
is  necessary  that  it  affirmatively  ap- 
pear that  the  certificate  of  the  county 
judge  is  made  under  the  seal  of  his 
court. 

Cross  V.  Clarkson,  5  Ky.  Opin.  745. 

III.      OPERATION      AND      EFFECT. 

§50.    Surplusage  in  certificate. 

Where  the  grantor,  being  the  owner 
of  the  land  in  fee,  sold  the  same  to 
her  grantee  for  a  valuable  and  full 
consideration,  and  by  a  deed  executed 
jointly  with  her  husband  conveyed  the 
same,  with  .covenants  of  general  war- 
ranty, and  the  certificate  of  acknowl- 
edgment recites  that  she  appeared  be- 
fore the  commissioner  of  deeds  and 


severally  acknowledged  that  she  exe- 
cuted the  same  as  her  free  act  and 
deed  for  the  uses  and  purposes  therein 
expressed;  that  she  was  examined 
separately  and  apart  from  her  hus- 
band, and  the  contents  and  effect  of 
the  deed  explained  to  her,  and  she 
freely  acknowledged  the  same,  with 
the  intention  thereby  to  renounce,  give 
up  and  quit-claim  her  two-thirds  and 
right  of  dower  in  the  estate,  the  con- 
cluding sentence  in  the  certificate  is 
inconsistent  and  irreconcilable  with 
the  residue  thereof,  and  is  mere  sur- 
plusage, as  it  does  not  apply  to  any 
estate  held  by  the  grantor,  and  should, 
therefore,  be  disregarded. 

Sim  V.  Waggoner,  5  Ky  Opin.  308. 

§55.    Conclusiveness  of  certificate. 

The  certificate  of  an  officer  that  a 
deed  was  acknowledged  before  him, 
when  he  is  not  authorized  to  take 
acknowledgments,  furnishes  no  evi- 
dence of  the  execution  of  the  deed. 
Harlan  v.  Hardin,  8  Ky.  Opin.  587. 

ACQUIESCENCE. 

Estoppel  by,  see  ESstoppel,  §  89. 

ACTION. 

I.  GROUNDS  AND  CONDITIONS  PRJB3- 

CEDETNT. 
§    1.  Nature  and  elements  of  cause 

of  action. 
§  10.  Conditions  precedent. 
§  11.  Notice,  demand,  and  tender. 
§  12.  Defenses  in  general. 
§  13.  Persons  entitled  to  sue. 

II.  NATURE  AND  FORM. 

§  16.  Nature  of  remedy  by  action. 
S  21.  Legal  or  equitable. 
§  29.  Form  of  action. 

III.  JOINDER,  SPUTTING,  CONSOLI- 

DATION, AND  SEVEJRANCE. 

§  39.  Joinder  of  causes  of  action 
at  common  law. 

9  43.  Joinder  of  causes  of  action 
under  Codes  and  practice  acts. 

§  44. ^Forms  of  action. 

8  45. Nature    and    grounds    of 

action  in  general. 

S  46. Legal  and  equitable. 

S  50. Parties  and  interest  in- 
volved. 

§  54.  Consolidation  of  actions. 

§  65. — -In  general. 
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§  57. Actions    which    may    be 

consolidated. 

§  59. Operation  and  effect. 

IV.  COMMENCEMENT,         PROSECU- 
TION AND  TE>RMINATION. 
S  63.  Delay  in  commencing. 
§  64.  Proceedings  constitu ting 

commencement. 
§  70.  Abandonment. 

See  Abatement  and  Revival;  Assign- 
ments, IV;  Bills  and  Notes,  VII; 
Bonds,  V;  Conspiracy,  I,  B;  Con- 
tinuance;  Corporations,  VII,  F; 
Counties,  VI;  EiXecutors  and  Admin- 
istrators, X;  False  Imprisonment; 
Forcible  Entry  and  Detainer;  Fraud, 
II;  Guardian  and  Ward,  V;  Husband 
and  Wife,  VI;  Infants,  VII;  Insane 
Persons,  IX;  Judgment,  XXI;  Land- 
lord and  Tenant,  VIII,  B;  Libel  and 
Slander,  IV;  Limitation  of  Action; 
Lis  Pendens;  Malicious  Prosecution, 
V;  Municipal  Corporations,  XV; 
Parties;  Partnership,  IV,  D;  Prin- 
cipal and  Agent,  III,  F;  Replevin; 
Trespass,  II ;  Trover  and  Conversion, 
II;  Trusts,  VII,  C;  Venue. 

Against  heirs  and  distributees,  see 
Descent  and  Distribution,  $137. 

Against  lunatic,  see  Insane  Persons, 
S92. 

Against  members  of  county  court,  see 
Courts,  S  208. 

Against  state,  see  State,  VI. 

Assignment  of  right  of  action,  see  As- 
signments, §  21. 

Bar  of  right  of  action,  see  Accord  and 
Satisfaction,  §  8. 

Between  co-sureties,  see  Principal  and 
Surety,  S  200. 

Between  partners,  see  Partnership,  III, 
C. 

By  executors  or  administrators,  see 
Executors  and  Administrators,  §  425. 

By  infant,  see  Infants,  §  7. 

E3nJoining  prosecution  of  action,  see 
Injunction,  §  25. 

Equity  Jurisdiction  to  avoid  multi- 
plicity of  action,  see  Equity,  9  51. 

For  abuse  of  legal  process,  see  Pro- 
cess, S  171. 

For  accounting  by  administrator,  see 
Executors  and  Administrators,  XI, 
B. 

For  assault  and  battery,  see  Assault 
and  Battery,  I,  B. 

For  breach  of  contract,  see. Contracts, 
VI;  Vendor  and  Purchaser,  VII,  B. 


For  breach  of  covenant,  see  Covenants, 

IV. 
For  breach  of  tavern  keeper's  bond, 

see  Intoxicating  Liquors,  §  88. 
For  partition,  see  Partition,  II. 
For  purchase-price,  see  Sales,  VII,  E; 

Vendor  and  Purchaser,  §  304. 
For  rent  not  due — ^Allegation  of  fraud, 

see  Attachment,  §  39. 
For  settlement  of  estate,  see  EZxecu- 

tors  and  Administrators,  §S  314,  471, 

473. 
Of  foreclosure  of  chattel  mortgage,  see 

Chattel  Mortgages,  S  268. 
On  account,  see  Account,  I;  Account, 

Action  on. 
On  administrator's  bond,  see  Executors 

and  Administrators,  9  537. 
On  attachment  bond,  see  Attachment, 

9  341. 
On  award,  see  Arbitration  and  Award, 

9  85. 
On  bail  bond,  see  Bail,  9S  81,  83. 
On    cashier's    bond,    see    Banks    and 

Banking,  9  55. 
On    indemnity    bond,    see    Indemnity, 

9  15. 
On  insurance  policies,  see  Insurance, 

XVIII. 
On  Judgment,  see  Judgment,  XXI. 
On  officer's  bond,  see  Officers,  9  134. 
On    receiver's    bond,    see    Receivers, 

9  218. 
On  recognizance,  see  Recognizances, 

912. 
On  replevin  bond,  see  Replevin,  9  127. 
On  sheriff's  bond,  see  Sheriffs  and  Con- 
stables, 9160. 
On  subscription,  see  Subscription,  9  21. 
Recovery  of  taxes  paid,  see  Taxation, 

9  543. 
Settlement   of  estate,   see   E2xecutors 

and  Administrators,  9  506. 
To  set  aside  attachment,  see  Attach- 
ment, 9  260. 
To  set  aside  Judicial  sale,  see  Judicial 

Sales,  9  45. 

L     GROUNDS      AND      CONDITIONS 
PRBCE3DENT. 

§1.  Nature  and  elements  of  cause  of 
action. 
Where  a  Joint  Judgment  against  T., 
as  principal,  and  F.  as  surety  in  a 
note,  was  replevied,  and .  T.,  without 
making  F.  a  party,  enjoined  the  en- 
forcement of  the  replevin  bond;  and 
appellant  instituted  suit  as  bondsman 
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for  T.,  against  F.,  former  bondsman,  it 

does  not  constitute  a  cause  of  action. 

Fish  V.  Glass,  3  Ky.  Opln.  177. 

§  10.     Conditions  precedent. 

Though  no  order  is  made  by  the 
court  as  to  a  defendant  not  then  serv- 
ed with  process,  the  action  will  stand 
by  operation  of  law. 

Bandy  v.  Roberts'  Admrs.,  2  Ky. 
Opln.  568. 

§11.     Notice,  demand,  and  tender. 

No  demand  before  beginning  a  suit 
on  an  obligation  for  money  payable  on 
demand  is  necessary;  the  summons 
itself  is  a  sufficient  demand. 

Reidbaugh  y.  Grover,  11  Ky.  Opln. 
34. 

§  12.     Defenses  in  general. 

One  who  asserts  that  he  is  assignee 
in  bankruptcy  can  not  defeat  the  pro- 
ceedings in  a  state  court  against  the 
bankrupt  without  pleading  the  facts 
and  proving  what  he  pleads. 

Davis'  Assignee  v.  Smallgood,  11 
Ky.  Opin.  441. 

While  a  defendant  prior  to  the  adop- 
tion of  the  civil  code  could  not  plead 
an  equitable  defense  in  an  action  ordi- 
nary, but  was  required  to  go  into 
equity,  since  the  adoption  of  the  code 
he  is  required  to  plead  such  defense 
whether  equitable  or  ordinary. 

Griffith  V.  Adams,  13  Ky.  Opin.  751. 

§  13.    Persons  entitled  to  sue. 

An  action  can  not  be  maintained  in 
the  name  of  one  for  the  sole  benefit  of 
another  under  a  champertous  agree- 
ment. 

Wells  V.  Wilson,  2  Ky.  Opin.  144. 

II.  NATURE  AND  FORM. 

§16.     Nature  of  remedy  by  action. 

An  action  to  enforce  the  perform- 
ance of  a  personal  duty,  and  not  to  se- 
cure the  possession  of  land,  is  not  a 
local  action. 

Thompson  v.  Cooper,  4  Ky.  Opin. 
336. 

§  21.    Legal  or  equitable. 

It  is  not  reversible  error  to  try  the 

issues  of  fact  by  a  jury  in  a  common 

law  court,  in  an  action  that  should 

have  been  brought  in  a  court  of  equity. 

Schrlvener  v.  Noland,  3  Ky.  Opln. 

617. 


A  rescission  of  a  contract  to  sell 
land  can  not  be  had  in  an  action  at 
law,  the  remedy  being  by  suit  In 
equity. 

Fennessey  v.  Abbott,  5  Ky.  Opin. 
42. 

§  29.     Form  of  action. 

Section  39  of  the  Civil  Code  makes  a 
new  rule  with  respect  to  the  form  of 
action  on  Joint  liabilities,  but  it  does 
not  affect  the  rights  and  equities  of 
the  defendants  to  the  same  action. 
Hughes  V.  Gray,  1  Ky.  Opin.  1. 

III.  JOINDER,  SPUTTING,  CONSOLI- 
DATION, AND  SETVERANCB. 

§39.  Joinder  of  causes  of  action  at 
common  law. 
Where  causes  are  consolidated  the 
Judgment  rendered  therein  is  binding 
on  all  the  parties  served  with  process 
in  either  action. 

Cummins  v.  Whaley's  Admr.,  5  Ky. 
Qpin.  246. 

§  43.  Joinder  of  causes  of  action  under 
Codes  and  practice  acts. 
Though  a  plaintiff  may,  under  Civ. 
Code,  99  38  and  126,  sue  defendants 
Jointly  or  severally,  a  claim  for  dam- 
ages presented  by  a  counterclaim,  for 
defective  work,  is  not  a  right  of  action 
against  either  of  them  separately,  but 
Jointly. 

Blackwell  v.  Byrne,  4  Ky.  Opm. 
410. 

Though  two  distinct  causes  of  ac- 
tion are  shown  by  a  petition,  one  on 
contract  and  another  in  tort,  such  mis- 
Joinder  can  not  be  taken  advantage  of 
by  objection  thereto  in  the  answer  of 
defendant;  but  to  be  available  as  an 
objection,  motion  to  strike  out  either 
contract  or  tort  must  be  made;  and 
this  being  the  statutory  mode  for  ex- 
cepting to  the  misjoinder,  which  hav- 
ing been  waived  by  non-exception  in 
the  prescribed  mode,  constitutes  no 
ground  for  non-suit. 

Lsrnch  v.  Reynolds,   2   Ky.  Opin. 
174. 

An  action  at  law  on  a  note  and  a 
proceeding  in  equity  for  enforcing  a 
lien  for  securing  payment  may  both  be 
prosecuted  at  the  same  time. 

Gwith  V.  Champlln,   3   Ky.   Opin. 
602. 
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§  44. Forms  of  action. 

A  cause  of  action  against  one  de- 
fendant upon  an  express  contract  en- 
tered into  by  him  alone  can  not  be 
Joined  in  tlie  same  petition  with  a 
cause  of  action  arising  upon  an  im- 
plied contract  with  which  the  other 
defendant  had  no  connection,  since 
two  distinct  causes  of  action  can  not 
be  united  and  declared  upon  in  the 
same  petition. 

Thornton  v.  Guthrie,  10  Ky.  Opin. 
393. 

§45. Nature  and  grounds  of  action 

in  generai. 
A  creditor  whose  claim  has  not  been 
reduced  to  Judgment,  may  sue  on  the 
same,  and  also  to  set  aside  a  fraudu- 
lent conveyance,  in  one  action. 

Wingate  v.  Garrison,  8  Ky.  Opin. 
189. 

If  two  notes  that  are  liens  on  land 
are  both  due,  they  may  be  declared  on 
in  one  petition,  but  they  constitute 
diiferent  causes  of  action. 

Deaner  v.  Storme,  8  Ky.  Opin.  56. 

Claims  arising  from  injury  to  per- 
son and  property  may  be  united  in  one 
action. 

Paducah  Gulf  R.  Co.  v.  Adams,  8 
Ky.  Opin.  100. 

Where  no  objection  is  made  in  the 
circuit  court,  to  the  form  of  the  action 
or  to  the  misjoinder  of  actions,  it  is 
too  late  to  make  such  objections  on 
appeal. 

Ard  V.  Burton,  8  Ky.  Opin.  180. 

A  suit  to  enforce  the  settlement  of 
an  administrator's  accounts  can  not  be 
Joined  with  a  suit  to  set  aside  a  deed. 
Butt  V.  Boren,  8  Ky.  Opin.  832. 

When  the  plaintiff  has  a  cause  of 
action  upon  a  contract,  and  also  a 
cause  of  action  for  fraud  or  negligence 
directly  connected  with  the  contract, 
he  may  unite  them  in  the  same  pe- 
tition. 

Gregg  V.  Woods,  11  Ky.  Opin.  424. 

Where  no  objection  is  made  to  a  mis^ 
Joinder,  but  one  appears  and  defends 
on  the  merits,  he  waives  his  rights  to 
object  thereafter. 

Maddox's    Exrx.    v.    Williams,    12 
Ky.  Opin.  466. 


§46. Legal  and  equitable. 

A  party  can  not  Join  a  cause  of  ac- 
tion at  law  against  one  party  with 
averments  constituting  an  equitable 
cause  of  action  against  him  and  other 
parties,  and  by  doing  so  obtain  Juris- 
diction of  the  former  to  try  the  action 
at  law  in  a  distant  county  from  his 
home,  unless  he  obtains  Judgment 
against  the  defendants  who  reside  or 
are  summoned  in  the  county  where  the 
suit  is  brought. 

Reid  v.  Cain,  11  Ky.  Opin.  269. 


§50.. 


-Parties  and  interest  involved. 


A  Joint  action  can  not  be  maintained 

as  against  the  sureties  on  a  note  and 

the  principal  on  his  promise  to  pay  the 

note  after  his  discharge  in  bankruptcy. 

Craig   v.  « Hudson,   Admr.,    6    Ky. 

Opin.  21. 

When  one  sues  a  corporation  and 
also  its  officers  for  wilful  neglect,  and 
is  required  to  elect  whether  he  will 
proceed  against  the  officers  or  the  cor- 
poration, this  court  is  not  required  to 
decide  whether  there  was  error  to  re- 
quire plaintiff  to  elect,  where  the  proof 
fails  to  establish  any  cause  of  action 
against  either. 

Black's  Admx.  v.  Marion  County 
Distillery  Co.,  12  Ky.  Opin.  621. 

Tenants  in  common  or  Joint  tenants 
claiming  under  the  same  title  and  de- 
pendent on  the  same  questions  to  es- 
tablish their  rights  to  the  land  can 
maintain  an  action  against  several  de- 
fendants Jointly,  although  each  claim 
and  hold  separate  parcels  and  have  no 
Joint  possession,  and  persons  holding 
separately  may  be  sued  Jointly  where 
not  in  possession  but  claiming  from 
the  same  source  separate  interests 
against  the  common  title  and  posses- 
sion of  the  plaintiff. 

Kincaid  v.  Magowan,  12  Ky.  Opin. 
673. 

§54.    Consolidation  of  actions. 

§55. In  general. 

The  consolidation  of  several  causes 
of  action  authorizes  the  court  to  con- 
sider all  the  testimony  that  is  com- 
petent in  either  case. 

Groom  v.  Oldham  &  Ellison,  6  Ky. 
Opin.  480. 

Where  causes  are  consolidated  with- 
out objection,  the  evidence  taken  be- 
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fore  may  be  used  on  the  trial  of  the 
consolidated  case. 

Pratt  y.  Samuels,  1  Ky.  Opin.  516. 

Wliere  a  consent  order  was  made  In 
consolidated  cases  in  the  following 
words:  "It  Is  agreed  among  the  par- 
ties hereto,  that  the  evidence  now  in 
the  case,  and  that  may  hereafter  be 
taken,  may  be  read,  and  made  to  apply 
in  each  of  these  consolidated  cases;" 
by  such  order  all  the  evidence  in  each 
and  all  the  cases  was  before  the  court, 
and  should  have  been  considered  by 
the  chancellor  in  each  case. 

Connecticut  Bank  v.  Greer,  2  Ky. 
Optn.  146. 

Several  suits  growing  out  of  and 
connected  with  the  same  subject-mat- 
ter should  be  consolidated,  and  settled 
in  one  suit 

Smith  V.  Jackson,  2  Ky.  Opin.  354. 

Two  cases  relating  to  a  new  road  to 
and  from  the  same  point,  or  so  ad- 
jacent to  each  other  as  to  require 
the  opening  of  one  road  only,  may  "be 
consolidated  and  heard  together. 

Mitchell  V.  Baker,  7  Ky.  Opin.  24. 

Where  a  party  to  one  suit  has  no 
interest  in  another  suit  in  the  same 
court  to  which  his  adversary  is  a 
party,  the  trial  court  should  refuse 
to  order  such  suits  consolidated. 

Byrd  v.  Klncaid,  11  Ky.  Opin.  314. 

Even  when  no  formal  order  is  made 
consolidating  pending  causes,  if  they 
are  treated  as  consolidated  and  tried 
as  one  action  without  objection  they 
will  be  treated  by  this  court  as  con- 
solidated. 

Kelsey  v.  Long,  13  Ky.  Opin.  1121. 

§57. Actions  which  may  be  consoli- 
dated. 
A  party  can  not  complain  that  his 
action  for  forcible  entry  and  detainer 
was  consolidated  with  his  suit  to  re- 
form his  patent  to  the  land. 

Johnson  &  Scott  v.  Means,  6  Ky. 
Opin.    221. 

§59^ Operation  and  effect. 

When  a  number  of  actions  between 
two  parties  have  been  consolidated, 
the  judgment  In  the  consolidated  cause 
wiU  be  treated  as  if  there  was  but  one 


action  or  one  petition  containing  sev- 
eral counts. 

Greene  v.  South  worth,  11  Ky.  Opin. 
82. 

Where  cases  are  brought  and  after- 
wards consolidated  by  order  of  the 
court,  they  should  be  heard  together 
as  one  case,  whether  the  liens  sought 
to  be  enforced  in  the  various  suits 
were  prior  or  subsequent,  and  there 
can  not  be  judgment  on  one  claim  and 
property  ordered  sold  to  pay  it  and  no 
judgment  entered  on  the  other  claims 
consolidated  with  it. 

Adkins  v.  Glazebrook,  Grinstead  & 
Co.,  12  Ky.  Opin.  144. 

IV.     COMMEINCEMENT,     PROSECU- 
TION AND  TERMINATION. 

§63.     Delay  in  commencing. 

In  bringing  a  suit,  one  is  only  re- 
quired to  use  that  degree  of  diligence 
that  one  of  ordinary  prudence  would 
have  exercised  under  the  same  cir- 
cumstances, and  where  process  was 
placed  in  the  hands  of  the  sheriff  for 
service  nineteen  days  before  the  be- 
ginning of  a  session  of  court  and  the 
defendant  lived  only  six  or  seven  miles 
from  the  county  seat,  such  plaintiff 
can  not  be  charged  with  a  lack  of  dili- 
gence in  beginning  the  action. 

Jones  V.  Cozatt,  9  Ky.  Opin.  70. 

I  §  64.  Proceedings  constituting  com- 
mencement. 
A  suit  can  be  commenced  in  no  other 
way  than  by  filing  a  petition  in  the 
office  of  the  clerk  of  the  proper  court 
and  causing  a  summons  to  be  issued 
thereon. 

Talbott  V.  Phillips  &  Scally,  5  Ky. 
Opin.  401. 

§  70.     Abandonment. 

Although  a  trial  did  not  occur  for 
several  years  after  a  motion  was  made 
to  recover  upon  a  claimant's  bond,  still 
as  long  as  the  case  was  kept  upon 
the  docket,  it  could  not  be  considered 
abandoned  until  an  order  of  court  was 
made  to  that  effect. 

Combs  V.  Wallace,  11  Ky.  Opin. 
338. 

ADEMPTION. 
See  Wills,  §  763. 
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ADMINISTRATORS. 

See  Executors  and  Administrators. 

Action  of  devastavit  against,  see  Ex- 
ecutors and  Administrators,  §  117. 

Action  on  administrator's  bond,  see 
Executors  and  Administrators,  §  537. 

Care  required  of»  see  Executors  and 
Administrators,  §  118. 

Chargeable  with  uncollected  claims, 
see  Executors  and  Administrators, 
§120. 

Claim  of,  see  Executors  and  Admin- 
istrators, §  486. 

Conditions  precedent  to  suit  against, 
see  Executors  and  Administrators, 
§431. 

Conveyances  under  order  of  court,  see 
Executors  and  Administrators,  §  414. 

De  bonis  non — Collection  of  assets, 
see  Executors  and  Administrators, 
§83. 

De  bonis  non — When  not  chargeable 
with  fee  bills,  see  Executors  and 
Administrators,  §  120. 

Foreign  administrator,  see  Executors 
and  Administrators,  §  517. 

Liability  for  loss  of  estate,  see  Execu- 
tors and  Administrators,  §  118. 

Not  liable  for  taxes  on  deceased's  real 
estate,  see  Executors  and  Admin- 
istrators,   §  212. 

Settlement  of  accounts  as  between 
each  other,  see  Executors  and  Ad- 
ministrators, §  455. 

When  necessary  party  to  action,  see 
Parties,  §28. 

When  not  chargeable  with  fee  bills, 
see  Executors  and  Administrators, 
§§86,  87. 

When  not  entitled  to  commission,  see 
Executors  and  Administrators,  §  495. 

When  pa3rment  to  is  payment  to  heirs, 
see  Payment,  §  5. 

ADMINISTRATORS  DE 
BONIS  NON. 

See    Executors    and    Administrators, 

§37. 
Failure  to  file  inventory,  see  Executors 

and  Administrators,  §  62. 

ADMIRALTY.' 

IV.  PLEADINGS.     PETITIONS     AND 
MOTIONS. 
§  59.  Allegations  in  general. 
§  61.  Answer. 


Liability  of  master  of  boat,  see  Tres- 
pass, §  31. 

Submission  to  jury  question  of  dam- 
ages to  boat  moored  to  wharf,  see 
Wharves,  §  20. 

IV.    PLEADINGS,    PETITIONS    AND 

MOTIONS. 

§59.    Allegations  in  general. 

Where  the  material  averment  of  the 
petition  is  that  the  steamer,  R.  L. 
Woodward,  by  her  captain,  at  the  time 
being  owned  by  the  defendant,  bought 
the  supplies  of  the  plaintiff,  and  the 
answer  states  that  the  defendant  has 
no  knowledge  or  information  sufficient 
to  form  a  belief  that  the  captain  of 
said  boat  bought  any  supplies  from 
plaintiff,  the  answer  is  not  sufficient 
under  §  125  of  the  Civil  Code,  as  it 
does  not  deny  that  the  defendants 
were  the  owners  of  the  boat,  nor  that 
they  controlled  it. 

Woodward  v.  F.  W.  Stimmell  & 
Co.,  1  Ky.  Opln.  81. 

§61.    Answer. 

Where  defendant  admitted  that  he 
was  part  owner  of  the  steamer  In 
suit  and  does  not  deny,  as  is  charged 
in  the  bill,  that  a  certain  person  was 
clerk  or  master  of  the  boat,  with  full 
authority  to  purchase  supplies  and 
bind  the  boat  and  owners,  a  denial  of 
such  facts  are  necessary  to  render 
the  answer  sufficient. 

Woodward  v.  Kohn,  1  Ky.  Opin.  99. 

ADMISSION. 

See  Evidence,  VII. 
As  estoppel,  see  Estoppel,  §  5. 
As  to  title,  see  Evidence,  §  230. 
By  demurrer,  see  Pleading,  §  214. 
By  pleading,  see  Pleading,  §§  127,  177. 
To  prevent  continuance,  see  Continu- 
ance, §  33. 

ADVANCEMENT. 

See  Descent  and  Distribution,  III.,  B, 
Wills,   §§  745,  757,  758,  762. 

Evidence  of,  see  Descent  and  Distribu- 
tion, §109. 

Intent  of  donor,  see  Descent  and  Dis- 
tribution, §  98. 

Pleading  as  defense  to  action,  see 
Descent  and  Distribution,  §§  107,  141. 

Power  of  executrix  to  make,  see  Wills, 
689. 
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Question    as   to,    settled    by   convey- 
ances, see  Wills,  §  759. 

Surrender   of   advancement,    see   De- 
scent and  Distribution,  §  109. 

Value  of,  see  Descent  and  Distribution,  ^ 
§112. 

Whether  loan  or  advancement,  see  De- 
scent and  Distribution,  $  93. 


ADVERSE  POSSESSION. 

I.  NATURE  AND  REQUISITES. 

(A)  ACQUISITION  OF  RIGHTS  BY 

PRESCRIPTION  IN  GEN- 
ERAL. 

S  5.  Property  subject  to  prescrip- 
tion. 

§  8. Property   dedicated   to   or 

acquired  for  public  use. 

§  10.  Persons  entitled  to  claim  by 
prescription. 

§  13.  Character  and  elements  of 
adverse  possession  in  general. 

(B)  ACTUAL   POSSESSION. 
9  14.  Necessity. 

9  16.  Acts  of  ownership  in  general. 
9  17.  Use  and  occupation. 
9  18.  Residence. 
9  19.  Inclosuro. 
9  20.  Improvements. 
9  23.  Cutting  timber. 
9  25.  Possession  of  agent, ,  tenant, 
or  vendee. 

(C)  VISIBLE      AND      NOTORIOUS 

POSSESSION. 
9  29.  Open  and  visible   character 

of  possession. 
9  33.  Evidence. 

(D)  DURATION  AND  EXCLUSIVE 

POSSESSION. 

9  34.  Necessity. 

9  36.  Possession       exclusive       of 
others. 
(E).  DURATION     AND    CONTINU- 
ITY OF  POSSESSION. 

9  39.  Time  requisite  for  acquisition 
of  rights. 

9  40. In  general. 

9  41. ^Under  claim  "  or  color  of 

title. 

9  42.  Beginning  of  adverse  posses- 
sion. 

9  43.  Tacking  successive  posses- 
sions. 

9  44.  Continuity  in  general. 

9  46.  Interruption  of  possession. 
(F)   HOSTILE      CHARACTER      OF 
POSSESSION. 

9  58.  Necessity. 


9  59.  Possession  consistent  with 
that  of  another,  and  posses- 
sion becoming  adverse  after 
amicable  entry. 

9  61. By    persons    in    fiduciary 

relations. 

9  62. By  or  against  heirs,  de- 
visees, or  surviving  husband 
or  wife,  or  their  grantees. 

9  63. By  vendor  or  purchaser. 

9  66.  Extension  of  possession  to 
boundaries  or  fences. 

9  68.  Necessity  of  claim  or  color 
of  title. 

9  69.  Validity  and  sufficiency  of 
title  or  claim. 

9  70. In  general. 

9  73. Patents,       grants,       cer- 

flcates,  surveys  and  plats. 
IL  OPERATION  AND  EFFECT. 

(A)  EXTENT    OF    POSSESSION. 

9  96.  Property    in    actual    posses- 
sion. 
9  98.  Possession    under    claim    of 

right  without  color  of  title. 
9  99.  Possession    under    color    of 

titie. 
9  100. Constructive    possession 

in  general. 
9  101. Relation  to  each  other  of 

different  premises  or  parts  of 

same  premises. 
{103. Mixed  possession  under 

hostile    titles,    or    conflicting 

grants  or  surveys. 

(B)  TITLE  OR  RIGHT  ACQUIRED. 
9106.  Nature  and  extent  of  title 

or  right. 
9  107.  Amount  of  land, 
in.  PLEADING,    EVIDENCE,    TRIAL, 
AND  REVIEW. 
9  110.  Pleading  possession. 
9  112.  Presumptions  and  burden  of 

proof. 
9  113.  Admissibility  of  evidence. 
9  116.  Instructions. 

See  Slaves,  9  4. 

By  tenant,  see  Landlord  and  Tenant, 

9  66. 
By  tenant  in  common,  see  Tenancy  In 

Common,  99  15,  19. 
Conveyance   of   land   held   adversely, 

see    Champerty    and    Maintenance, 

9  3. 
Defense   of  title   by   adverse   posses- 
sion, see  Ejectment,  9  24. 
Possession  not  adverse  as  to  married 

women,    see    Husband    and    Wlte, 

9190. 
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I.  NATURE  AND  REQUISITES. 

(A)  ACQUISITION    OF    RIGHTS    BY 
PRESCRIPTION  IN  GENERAL. 

§5.     Property  subject  to  prescription. 
§8« Property   dedicated    to    or   ac* 

quired  for  public  use. 
One  holding  possesBlon  of  real  estate 
under  a  railroad  company  which  se< 
cured  it  for  railroad  uses  under  the 
right  of  eminent  domain,  but  aban- 
doned it,  can  not  successfully  assert 
title  by  adverse  possession  against 
the  rightful  owner. 

Samuels  y.   Sayers,   8   Ky.   Opin. 

674. 

§10.  Persons  entitled  to  claim  by 
prescription. 
An  estate  in  the  hands  of  an  execu- 
tor will  not  be  held  adversely  to  the 
heirs  or  devisees  of  testator,  but  for 
the  benefit  of  those  who  prove  suc- 
cessful in  the  pending  litigation  over 
the  will. 

Lee  V.  Butts,  4  Ky.  Opin.  267. 

If  A  becomes  the  tenant  of  B  but 
for  a  day  and  then  commences  to  hold 
adversely  with  the  knowledge  of  B, 
B  may  recover  the  land  by  action  com- 
menced at  any  time  within  fifteen 
years,  without  showing  any  other  fact 
than  that  A  entered  as  his  tenant. 
Gresham  v.  Broughton,  9  Ky.  Opin. 
14. 

While  adverse  possession  of  real 
estate  under  claim  of  ownership  based 
on  a  colorable  title  may  ripen  into 
a  good  title,  one  who  enters  as  tenant 
under  another  can  not  hold  adversely 
to  the  rightful  owner. 

RatclifP   V.   Iron   Hill   Furnace    & 
Min.  Co.,  9  Ky.  Opin.  345. 

A  tenant  in  possession  of  real  estate 
can  not  set  up  a  claim  to  title  by  rea- 
son of  such  possession,  which  is  had 
under  his  landlord,  and  can  not  be 
adverse  to  him  or  any  one  else. 

Collier  V.  Sharpe,  11  Ky.  Opin.  764. 

Where  one  enters  as  the  tenant  of 
another  and  the  land  is  assessed  as 
the  property  of  the  heirs  of  such  land- 
lord for  a  number  of  years  after  his 
death,  such  a  tenant  can  not  be  al- 
lowed to  secure  title  under  such  pos- 
session, for  his  possession  Is  not  ad- 
verse. 

Phillips  V.   Carroll,   12   Ky.   Opin. 
408. 


§13.  Cliaracter  and  elements  of  ad- 
verse possession  In  general. 
A  merely  constructive  possession  of 
real  estate  under  a  grant  can  not  in- 
terfere with  a  senior  patent  where  the 
party  is  in  possession  claiming  to  the 
extent  of  that  boundary. 

Roe  V.  Seaton,  10  Ky.  Opin.  239. 

(B)   ACTUAL   POSSESSION. 

§14.     Necessity. 

To  acquire  title  by  adverse  posses- 
sion, the  possession  must  have  been 
such  as  to  authorize  ejectment  every 
day  of  the  alleged  possession. 

Hopkins   V.   Stoner,   6   Ky.   Opin. 
286. 

§  16.    Acts  of  ownership  in  general. 

Where  the  surface  of  land  is  owned 
by  one  party  and  the  coal  beneath  by 
another,  mere  possession  by  the  sur- 
face owner  is  not  adverse  to  the 
owner  of  the  coal,  unless  there  be 
some  right  asserted  by  the  surface 
owner  of  such  a  character  as  to  war- 
rant the  presumption  that  it  was 
known  or  should  have  been  known  by 
those  owning  the  coal. 

Herrell  v.  Porter,  8  Ky.  Opin.  265. 

§  17.     Use  and  occupation. 

One  having  no  paper  title  to  real 

estate,   if   he   claims   title   must   rely 

entirely  upon  whatever  right  he  may 

have  acquired  by  actual  possession. 

Marshall  v.  Brown,  12  Ky.  Opin. 

193. 

§  18.     Residence. 

To  constitute  adverse  possession 
within  the  meaning  of  the  laws  of 
champerty  it  is  not  necessary  to  re- 
side on  the  land,  but  it  is  sufficient  if 
the  land  is  controlled  or  occupied,  and 
acts  of  possession  done  upon  or  in  con- 
nection with  it  under  a  valid  claim 
based  upon  a  deed  made  in  pursuance 
of  a  purchase  from  one  who  has  actual 
possession. 

Woodford  v.  Young,  12  Ky.  Opin. 
109. 

§19.     Inclosure. 

When  a  fence  is  made  the  line  di- 
viding the  lands  of  adjoining  land- 
owners, and  is  recognized  as  such  line 
continuously  for  twenty  years  or  more, 
it  settles  the  boundary  between  such 
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lands  eyen  if  the  title  papers  of  one 
describes  land  across  the  fence. 

Byersdorfer    v.    Schultz,    12    Ky. 
Opin.  631. 

§  20.     I  m  provem  e  nts. 

Where  one  takes  possession  of  real 
estate  with  the  avowed  purpose  of 
perfecting  the  title  by  lapse  of  time, 
and,  although  having  no  right,  he 
makes  pretense  of  right  and  occupies 
the  property  adversely,  building  on 
and  improving  it,  for  eighteen  or  nine- 
teen years,  and  at  any  time  during 
that  period  his  attitude  was  such  as 
to  authorize  interested  parties  to  bring 
suit  against  him  and  recover  the  prop- 
erty, if  brought  within  the  statute  of 
limitations,  and  they  brought  no  such 
action,  his  title  is  good  and  the  plea 
of  limitations  will  be  held  good. 

Fibel  V.  Richings'  Admr..  12  Ky. 
Opin.  299. 

§23.     Cutting  timber. 

Where  land  is  within  one's  described 
boundaries,  another  may  not  claim 
title  thereto  by  adverse  possession, 
where  his  actual  possession  has  only 
continued  four  or  five  years,  and  prior 
thereto  his  only  acts  with  reference 
to  it  were  in  going  to  the  land  several 
times  and  cutting  timber  on  it,  since 
adverse  possession  to  give  title  must 
be  actually  adverse  to  the  world  and 
continue  without  interruption  for  at 
least  fifteen  years. 

Key  V.  Joyce,  13  Ky.  Opin.  850. 

§25.  Possession  of  agent,  tenant,  or 
vendee. 
One  holding  real  estate  under  an 
executed  contract  holds  adversely  to 
his  vendor,  and  this  is  as  true  where 
the  grantor  is  a  married  woman  as 
where  she  is  not. 

Field  V.  Klete,  10  Ky.  Opin.  360. 
Where   one   owns   a  body   of   land 
made  up  of  several  contiguous  tracts 
and  places  a  tenant  in  possession,  by 
such  act  it  is  reasonable  to  suppose 
he  intends  to  take  and  hold  by  them 
the  possession  of  all  of  such  tracts. 
Bradford    v.    Southgate,    12    Ky. 
Opin.  57. 

One  who  claims  land  as  assignee  of 
another  must  be  able  to  show  that  his 
assignor  had  a  valid  claim  or  title, 
and  where  he  fails  to  do  so  but  has 


possession  of  the  land,  his  possession 
is  that  of  the  real  owner  and  those 
claiming  under  him. 

McCowan  v.  Wickliffe's  Exrs.,  12 
Ky.   Opin.  746. 

(C)  VISIBLE  AND  NOTORIOUS  POS- 

SESSION. 

§29.  Open    and    visible    character    of 

possession. 
One  in  possession,  recognizing  and 
acknowledging  no  landlord,  paying  no 
rent,  and  who  by  deed  disposed  of  his 
title,  which  was  undisturbed  on  the 
records  for  25  years,  is  held  to  ac- 
quire a  good  and  perfect  title  by  ad- 
verse holding. 

Myres  &  Slater  v.  Sowards,  4  Ky. 

Opin.  113. 

§  33.     Evidence. 

A  claimant  of  land  under  a  senior 
patent,  who  has  been  in  possession 
constructively  for  more  than  thirty 
years,  is  not  required  to  show  actual 
record  title  in  defense  of  his  claim. 
Gridley  v.  Craigg,  2  Ky.  Opin.  578. 

(D)  DURATION     AND     EXCLUSIVE 

POSSESSION. 

§34.  Necessity. 

Title  can  only  be  secured  by  ad- 
verse possession,  where  the  claimant 
under  color  of  title  has  entered  and 
held  the  exclusive  possession  adverse- 
ly to  all  the  world  and  uninterrupted- 
ly for  a  period  of  twenty  years. 

Parker  v.  Smith,  13  Ky.  Opin.  4. 

§36.  Possession  exclusive  of  others. 
As  between  persons  who  claim  title 
by  adverse  possession,  the  law  favors 
those  who  have  long  held  undisturbed 
possession  rather  than  those  who  are 
asserting  possession  for  a  much 
shorter  duration. 

Bolton  V.  Willis,  6  Ky.  Opin.  247. 

(E)  DURATION    AND    CONTINUITY 

OF  POSSESSION. 

§39.  Time  requisite  for  acquisition  of 
rights. 
The  evidence  was  held  insufficient 
to  disturb  a  possession  so  ancient  and 
acquiesced  in  until  the  natural  objects 
called  for  have  been  removed  or  de- 
stroyed by  the  influence  of  time. 

Scott  V.  Osenton,  7  Ky.  Opin.  267. 
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Where  land  is  claimed  by  long  oc* 
cupancy,  and  the  verdict  of  the  jury  is 
founded  on  that  ground  alone,  the 
question  of  documentary  evidence  of 
title  need  not  be  considered. 

Mardis  v.  Reeder  &  Klette,  3  Ely. 
•  Opin.  605. 

Title  by  adverse  possession  is  suf- 
ficiently shown  by  proof  of  actual  pos- 
session by  a  party  and  its  vendor  con- 
tinuously for  more  than  20  years. 
Arnold  V.  Hall,  4  Ky.  Opln.  579. 

A  continued  adverse  holding  for  fif- 
teen years  against  the  party  claiming, 
when  not  laboring  under  any  dis- 
ability, will  bar  recovery  in  an  action 
for  real  estate. 

Joyce  V.  Monk,  4  Ky.  Opln.  687. 

§40. In  general. 

When  a  testator  disposes  of  his 
personal  property,  making  no  disposi- 
tion of  his  realty,  but  does  provide 
that  his  executor  shall  sell  the  same 
at  the  death  of  his  widow  and  dis- 
tribute the  proceeds  among  his 
children,  and  his  children  of  full  age 
convey  the  real  estate,  for  a  fair  con- 
sideration, to  a  purchaser  who  takes 
possession  and  holds  it  adversely  to 
all  the  world  for  more  than  thirty 
years,  his  title  is  good;  and  the  statute 
of  limitations  also  is  a  bar  to  an  ac- 
tion to  recover  the  land  from  him. 
Vandergrift  v.  Cox,  8  Ky.  Opin. 
334. 

Where  one  has  been  in  the  undis- 
turbed possession  of  real  estate  by  ac- 
tual inclosure  for  more  than  fifteen 
years  prior  to  the  beginning  of  an 
action  against  him  for  such  land, 
claiming  it  as  his  own,  his  title  can 
not  be  defeated. 

Maye  v.  Clark,  8  Ky.  Opin.  679. 

Where  one  entered  into  possession 
of  real  estate  in  1836,  and  has  held  the 
possession  since  that  time,  claiming 
it  as  his  own,  the  verdict  should  have 
been  for  him  as  his  title  is  good. 
Walker  v.  Walker,  11  Ky.  Opin. 
809. 

An  action  to  recover  real  estate  will 
fail  when  the  proof  shows  that  the 
defendant  and  those  under  him  whom 
he  claims  have  been  in  possession 
claiming  the  property  in  controversy 
for  over  twenty  years,  and  his  pos- 


session has  been  open  and  notorious, 

with   the    claim   of   ownership   made 

and  recognized  during  all  those  years. 

Baker  v.  Gilbert,  11  Ky.  Opin.  912. 

After  a  possession  and  claim  for 
nearly  sixty  years,  the  court  will  not 
disturb  the  claimant  on  account  of  the 
fact  that  the  comers  and  boundaries 
of  certain  patents  may  omit  or  fail  to 
include  the  land  of  the  party  in  pos- 
session, and  especially  when  practical 
surveyors  had  been  making  surveys 
and  no  discovery  of  vacant  land  had 
been  made. 

Gaswell  v.  Thomas,  12  Ky.  Opin. 
236. 

No  claim  of  title  to  real  estate  or 
liens  thereon  ought  to  be  enforced 
against  bona-fide  purchasers  without 
actual  notice,  after  the  lapse  of  more 
than  twenty-eight  years;  while  as  be- 
tween the  vendor  and  the  vendee  the 
lien  might  have  been  enforced,  it  is 
too  late  to  ask  the  chancellor  after 
the  lapse  of  twenty-eight  years  to  en- 
force it  against  purchasers  without 
actual  notice. 

Smith  &  Nixon  v.  Myers'  Admr., 
12  Ky.  Opin.  352. 

Adverse  possession  will  not  ripen 
into  title  when  it  is  only  shown  to 
have  been  held  for  eleven  years. 

Cheny  v.  Smith,  13  Ky.  Opin.  651. 

Where  adverse  possession  of  real 
estate  is  relied  upon  to  give  title,  it 
must  be  shown  that  the  claimant  ac- 
tually claimed  the  real  estate  in  dis- 
pute as  his  own  as  against  all  persons, 
and  that  his  claim  has  been  continu- 
ously asserted  for  at  least  fifteen 
years,  during  all  of  which  time  he  or 
his  grantors  have  been  in  possession. 
Ryan  v.  Kanella,  13  Ky.  Opin.  740. 

§41. Under  claim  op  coIop  of  title. 

Where  one  purchases  land  at  an  ex- 
ecution scde  and  receives  a  deed  from 
the  officer  regularly  executed  and  re- 
corded, and  thereafter  occupies  and 
claims  the  land  as  his  own  for  more 
than  fifteen  years,  it  is  clear  that  his 
holding  is  adverse  and  the  statute  of 
limitations  applies  and  is  conclusive, 
and  his  title  is  good. 

Gresham  v.  Gresham,  11  Ky.  Opln. 
547. 
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Where  one  holds  adverse  possession 
of  real  estate  under  a  conveyance  to 
him,  uninterruptedly  for  nearly  twen- 
ty-five years,  and  tracing  the  title  of 
record  back  shows  connected  paper 
title  for  more  than  sixty  years,  he 
has  a  good  title. 

Beard  v.   Hudnall,   11   Ky.   Opin. 
653. 

Where  one  secures  possession  of 
land  under  a  conveyance  and  holds 
the  possession  under  an  undisputed 
claim  of  ownership,  acquiesced  in  by 
everyone  for  more  than  fifty  years, 
it  is  too  late  for  one  to  assert  a  title 
to  it  under  conflicting  proof  as  to  the 
manner  in  which  the  person  so  long 
in  possession  obtained  his  title  be- 
tween the  years  1831  and  1840. 

Beatty  v.  McGuire,  12  Ky.  Opin. 
34. 

Wliere  possession  of  land  under  a 
deed  and  claim  of  ownership  is  taken 
and  held  by  the  owner  or  his  tenants 
under  him,  continuously  for  fifteen 
years  or  more,  his  title  is  good  and 
he  can  not  be  deprived  of  it. 

Bradford    v.    Southgate,    12    Ky. 
Opin.  57. 

W^ere  one  is  in  possession  of  land 
under  a  deed  from  an  officer  of  the 
state  who  bad  sold  it,  and  is  asserting 
a  claim  in  his  own  right,  and  has  had 
such  possession  almost  long  enough 
to  bar  its  recovery  from  him,  and 
some  of  those  interested  in  the  land 
disclaim  this  interest,  or  fall  or  de- 
cline to  assert  their  claim  as  against 
him,  such  person,  if  living,  or  his 
heirs  where  he  is  dead,  is  entitled  to 
such  disclaimed  or  unasserted  inter- 
ests. 

Lingenfelter   v.   Carlisle's   Admr., 
12  Ky.  Opin.  83. 

One  who  receives  a  deed  to  real 
estate  in  November,  1859,  enters  into 
possession  at  that  time  and  has  held 
it  uninterruptedly  and  adversely  to 
the  whole  world  from  that  time  to  Jan- 
uary, 1875,  a  period  of  more  than  fif- 
teen years,  has  a  good  title. 

Collier  v.  Davis,  12  Ky.  Opin.  100. 

In  order  that  one  claiming  title  may 
be  entitled  to  a  presumptive  occu- 
pancy to  the  extent  of  the  claimed 
boundary,  he  must  enter  and  occupy 


under  the  belief  that  his  title  is  good, 
and  under  the  law  requiring  the  order 
of  the  county  court  for  the  location, 
the  survey,  the  entry  and  patent,  it 
must  be  presumed  thiit  the  defendant 
knew  that  the  patent  obtained  by  him 
was  within  the  patent  boundary  of  a 
former  patent,  and  thus  he  can  not 
claim  to  hold  under  color  of  title. 
Davidson  v.  Combs,  12  Ky.  Opin. 
512. 

Where  the  holder  of  the  record  title 
to  real  estate  and  those  under  whom 
he  claims  have  had  the  adverse  pos- 
session of  the  land,  claiming  it  under 
deeds  duly  recorded  for  more  than 
thirty  years,  his  title  is  good. 

Poor  V.  Leavell,  12  Ky.  Opin.  545. 

While  open  adverse  possession  of 
real  estate  under  color  of  title  for  fif- 
teen years  will  give  good  title,  one 
claiming  title  under  such  adverse  pos« 
session  must  be  able  to  show  satis- 
factorily that  such  land  has  been  im- 
interruptedly ,  in  his  possession  dur- 
ing such  time. 

Warmoth  v.  Tobin,  13  Ky.  Opin. 
230. 

§42.  Beginning  of  adverse  possession. 
Although  a  party's  entry  on  land 
may  have  been  tortious  and  wrong- 
ful from  the  beginning,  yet  if  he  en< 
tered  under  a  deed  regularly  put  on 
record  and  continued  to  assert  owner- 
ship thereunder,  the  Statute  of  Limita- 
tions began  to  run  from  the  date  of 
such  entry. 

Meyers  v.  Forstman,  6  Ky.  Opin. 
94. 

Where  the  evidence  clearly  shows 
that  after  recovery  in  a  prior  action 
defendants  and  their  ancestors  were 
in  possession  of  the  land  by  their 
tenants  before  plaintiff  entered,  and 
that  plaintiff's  entry  was  without 
right  and  fraudulent,  a  Judgment  for 
defendants  will  be  sustained  where 
plaintiff  failed  to  make  out  his  case. 
Daniel  v.  Cassell,  4  Ky.  Opin.  544. 

§43.  Tacking  tucceeelve  possessions. 
Where  it  is  shown  by  a  party  that 
he  and  his  grantors  have  been  in 
actual  and  in  continuous  possession 
of  real  estate  under  claim  of  title  for 
more  than  twenty  years,  and  that  the 
commonwealth  has  granted  its  title. 
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such  party  can  not  be  disturbed,  but 
has  acquired  the  legal  title. 

Oldham  v.  Taylor,  9  Ky.  Opin.  274. 

Where  a  deed  was  executed  in  1839, 
and  the  vendee  and  the  successive 
vendees  have  been  in  possession  under 
it  for  a  period  of  over  forty  years,  it 
is  too  late  after  such  a  lapse  of  time 
to  successfully  assert  a  claim  of  right 
under  some  other  claim  of  title. 

Bronston  v.  Davidson's  Trustee,  11 
Ky.  Opin.  672. 

Where  real  estate  is  purchased  by 
a  husband  and  paid  for  by  his  wife, 
and  the  husband  died  in  1858,  and  from 
that  date,  as  well  as  before,  the  widow 
claimed  the  absolute  ownership  of  the 
property  and  was  in  the  absolute  and 
exclusive  possession  of  it  uninter- 
ruptedly under  such  claim,  and  made 
valuable  and  lasting  improvements  on 
it,  and  continued  to  so  claim  such 
ownership  until  her  death  in  1874, 
which  was  more  than  fifteen  years 
after  her  husband's  death,  her  title 
by  adverse  possession  was  good  and 
could  not  be  disturbed  by  the  claims 
of  her  husband's  heirs. 

Yeatman    v.    McDonald,    11    Ky. 
Opin.  749. 

Where  land  was  patented  to  A  in 
1839,  and  in  the  year  1852  J,  claiming 
under  the  patent,  entered  on  the  land 
and  sold  it  to  C,  who  as  early  as  1854 
cultivated  and  fenced  it,  had  the  boun- 
daries marked  and  sold  and  conveyed 
it  to  J,  in  1866.  who  has  held  it  by 
herself  and  tenants  ever  since  that 
time  until  suit  entered  against  her  in 
1885,  J  has  a  good  title  by  adverse 
possession  and  will  not  be  disturbed 
therein. 

Timmons  v.  Hanks,  13  Ky.  Opin. 
562. 

§44.     Continuity  in  general. 

Where  there  was  a  continuous  ad- 
verse possession  of  land  by  an  actual 
settler  from  1856,  except  at  one  time 
for  a  short  period  no  one  was  in  the 
house,  but  the  evidence  does  not  show 
that  the  possession  was  abandoned, 
and  at  the  time  appellant  attempted  to 
appropriate  the  land  it  was  possessed 
by  one  claiming  under  the  actual  set- 
tler, title  by  adverse  possession  is 
established. 

Bryan  v.  Meredith,  6  Ky.  Opin.  35. 


The  possession  of  the  whole  tract  is 
not  interrupted  by  a  decree  of  court, 
nor  converted  into  a  friendly  hold- 
ing, and  such  possession  for  twenty 
years  will  bar  a  right  of  recovery. 
Sturgeon  v.  Conn,  2  Ky.  Opin.  647. 

Where  A.  sold  lands  to  B.,  agreeing 
to  make  a  conveyance  of  same,  and 
B.  entered  into  possession,  and  later 
filed  suit  against  A.  for  an  exhibit  of 
title,  alleging  that  he  had  paid  for 
the  land  and  demanding  a  deed  of 
conveyance,  suggesting  that  A.  could 
not  make  a  valid  deed  on  account  of 
certain  incumbrances,  and  A.  an- 
swered, setting  out  a  continuous  thirty 
years'  title  through  heirs  who  had  ob- 
tained the  land  from  a  commissioners' 
sale  of  a  dower  interest  and  delivered 
to  and  tendered  through  the  court  a 
deed  or  conveyance;  a  continuous  oc- 
cupancy and  possession  of  the  land 
for  thirty  years  will  constitute  per- 
fect title,  and  B.  should  accept  the 
deed  as  tendered. 

Nave  V.  Letcher,  1  Ky.  Opin.  480. 

One  who  purchases  and  receives  a 
conveyance  of  land  and  holds  its  pos- 
session continuously  for  more  than 
forty  years  can  not  be  dispossessed  by 
one  claiming  to  have  purchased  it 
from  his  grantor  many  years  after  the 
first  purchase. 

Duggins  V.  Burdett,  13  Ky.  Opin. 
454. 

§46.     Interruption  of  poseession. 

§48. By  third  persons. 

Where  the  real  holder  of  title  con- 
veys it  to  another  who  knows  that  one 
in  possession  is  asserting  a  claim,  he 
takes  the  title  subject  to  any  defense 
such  claimant  may  have. 

Haskead  v.  Mallory,  8  Ky.  Opin. 
53. 

(F)    HOSTILE  CHARACTER  OF  POS- 
SESSION. 

§58.  Necessity. 

One  can  not  acquire  title  to  a  spring 
from  the  mere  use  of  it  by  permission 
of  the  owner. 

Benningfield   v.    Luchett,    13    Ky. 
Opin.  577. 

§59.     Possession  consistent  with  that 
of  another,  and   possession   be- 
coming adverse  after  amicable 
entry. 
Where  one  entered  on  the  land  In 
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controTersy,  under  the  will  of  her 
father,  and  she  and  those  claiming  un- 
der her  continued  thus  to  hold  and 
claim  the  land  adverse  to  the  devisees 
of  the  father  for  more  than  fifteen 
years,  such  holding  and  claim  author- 
izes the  presumption  of  notice  to  her 
co-devisees,  under  the  will  of  the 
father,  of  her  manner  of  holding. 
Feland  v.  Route,  3  Ky.  Opin.  80. 

§61.^ By  persons  in  fiduciary  rela- 
tions. 
Where  the  wife  acquires  title  and 
possession  of  real  estate,  the  fact 
that  she  was  married  did  not  vest  the 
husband  with  any  possession  that 
could  ripen  into  title  in  himself  ad- 
verse to  the  claim  of  the  wife. 

Overly  v.  Curry,  8  Ky.  Opin.  282. 

A  person  having  entered  into  pos- 
session of  real  estate  by  virtue  of  his 
wife's  title  can  not  assert  adverse 
possession  as  against  his  wife  or  her 
heirs. 

Flynn  v.  Carroll,  8  Ky.  Opin.  656. 

§62^ By  or  against  heirs,  devisees, 

or  surviving  husband  or  wife,  or 
their  grantees. 
Long  continued  possession  and  con- 
trol of  real  estate  is  not  enough  to 
overcome  the  legal  presumption  that 
one  holds  according  to  his  title,  and 
in  order  to  make  his  holding  adverse 
to  the  other  heirs  who  had  undivided 
interests  it  was   necessary  not  only 
that   his   possession   should   be  open 
and  notorious,  but  he  must  show  that 
his  co-heirs  had  actual  knowledge  that 
he   was   claiming     against     them,  or 
such  facts  from  which  it  would  be  in- 
ferred that  they  had  such  knowledge. 
Hiser  v.  Thompson,  9  Ky.  Opin. 
627. 

§  63. By  vendor  or  purcliaser. 

A  possession  is  not  adverse  where 
the  person  holding  it  looks  for  title 
to  another  under  whom  he  holds. 

Haskead  v.  Mallory,  8  Ky.  Opin. 
53. 

§  66.  Extension  of  possession  to  boun- 
daries or  fences. 
Evidence  of  the  occupancy  of  a  tract 
of  land  overlapping  on  an  adjoining 
tract,  for  more  than  twenty  years,  is 
sufficient  to  constitute  title  by  adverse 
possession. 

Norcum  v.  Shivil,  4  Ky.  Opin.  220. 


One  who  had  actual  possession  of 
the  land  in  controvery,  openly  using 
and  claiming  it  as  his  own  for  the  re- 
quisite time  to  make  the  statute  of 
limitation  a  bar,  as  in  ordinary  cases 
of  continuous,  adverse  possession,  the 
fact  that  he  placed  his  enclosure  be- 
yond the  true  line,  by  mistake,  could 
not  afreet  his  right  to  rely  on  the 
statutory  bar. 

Steers  v.  Yorke,  4  Ky.  Opin.  514. 

§68.  Necessity  of  claim  or  color  of 
title. 
The  possession  and  occupancy  of 
lands  under  color  of  title,  will  give 
no  rights  thereunder  to  the  holder  of 
the  premises,  where  the  title  thus  as- 
serted is  procured  by  a  fraudulent 
transfer. 

Vanade  v.  Hass,  2  Ky.  Opin.  342. 

In  order  to  show  adverse  possession 
of  real  estate,  it  must  be  made  to 
appear  that  the  person  claiming  to 
be  possessed  had  in  fact  the  posses- 
sion manifested  by  some  act  or  fact 
sufficient  to  indicate  to  others  that 
fact;  and  there  must  be  some  open 
demonstration  of  actual  occupancy,  or 
at  least  of  intended  use,  whereby  the 
person  bargaining  for  it  may  have  the 
means  of  ascertaining  that  it  is  in 
the  adverse  possession  of  another. 
Leiber  v.  Haggerty,  8  Ky.  Opin. 
136. 

§  69.  Validity  and  sufficiency  of  title 
or  claim. 
When  land  is  sold  under  a  defective 
power  of  attorney,  and  the  vendor  ac- 
quiesces in  the  transaction  for  more 
than  fifteen  years,  during  all  of  which 
time  the  vendee  has  had  the  actual 
possession,  the  Statute  of  Limitation 
presents  a  complete  bar. 

Collier  V.  Patrick,  4  Ky.  Opin.  284. 

§70. In  general. 

One  can  not  recoVer  title  on  a  pos- 
sessory claim  as  against  one  who  at 
the  date  of  the  beginning  of  the  action 
was  in  and  had  been  in  the  actual 
possession  of  the  land,  claiming  it  as 
his  own  for  more  than  forty  years,  but 
the  plaintiff  in  such  an  action  must 
show  his  own  title  before  he  can 
recover. 

Webber  v.  Gibson,  13  Ky.  Opin. 
603. 
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§  73. — Patents,      grants,      certificates, 

surveys  and  plats. 
Where  a  patent  to  real  estate  was 
given  in  1794,  and  there  has  been  no 
possession  or  well  established  boun- 
dary under  such  patent,  and  one  takes 
actual  possession  under  a  patent  to 
him  dated  in  1852,  and  holds  the  same 
under  a  claim  of  title,  and  holds  pos- 
session adversely  and  continuously 
for  more  than  twenty  years,  he  can 
not  be  dispossessed  by  one  claiming 
ownership  under  the  older  patent. 
Carter  v.  Wootman,  9  Ky.  Opin. 

393. 

Where  in  a  suit  to  recover  real 
estate  it  is  shown  that  the  land 
claimed  by  the  plaintiff  is  within  a 
prior  patent  boundary  under  which  he 
claims,  the  defense  must  fall  unless 
it  appears  that  no  entry  or  possession 
was  had  by  plaintiff  and  those  under 
whom  he  claims  within  such  patent 
boundary;  but  where  it  does  appear 
that  no  such  entry  was  made  the  de- 
fendant may  have  acquired  title  by  a 
continuous  adverse  holding  for  fifteen 
years  before  the  bringing  of"  the  aC' 
tion. 

Hendrix  v.  Buckner,  10  Ky.  Opin. 

923. 


IL  OPERATION  AND  EFFECT. 
(A)    EXTENT  OF   P088E88iON. 

§96.  Property  in  actual  possession. 
One  who  claims  title  to  real  estate 
by  adverse  possession  can  only  claim 
the  tracts  of  land  in  his  actual  con- 
trol and  possession;  that  which  he 
and  his  grantors  have  inclosed  and 
held  adversely  to  all  the  world. 

Warmoth  v.  Fitchen,  13  Ky.  Opin. 
307. 

Where  a  plaintiff,  in  his  petition 
charges  a  defendant  with  trespass, 
and  the  land  on  which  the  alleged  tres- 
pass was  committed  is  included  in  a 
large  survey  theretofore  patented,  and 
neither  of  the  parties  have  any  other 
claim  to  it,  except  what  Is  derived 
from  actual  possession,  not  held  long 
enough  to  ripen  into  a  title  by  limita- 
tion, the  right  to  recover  depends  on 
whether  plaintiff  had  possession  of  the 
land  on  which  the  defendant  built  his 
cabin  and  cut  timber,  and  if  there  was  | 


another  claimant  In  possession  of  the 
land  lying  between  that  occupied  by 
plaintiff  and  defendant  it  would  show 
that  the  land  in  possession  of  defend- 
ant was  not  subject  to  plaintiff's  claim. 
Vanmeter  v.  Hays,  13  Ky.  Opin. 
489. 

§98.     Possession  under  claim  of  right 
without  color  of  title. 
Where  neither  litigant  shows  docu- 
mentary evidence  of  title  derived  from 
the  government,  a  constructive  posses- 
sion will  prevail  over  a  claimant  who 
had  not  the  property  under  inclosure. 
Peak  V.  Hayden,  4  Ky.  Opin.  248. 

§  99.     Possession  under  color  of  title. 

Where  there  is  no  actual  adverse 
possession,  an  actual  possession  by  the 
occupant  is  constructively  co-exten- 
sive with  the  defined  limits  of  his  claim 
of  possession. 

Kelly  V.  Kelly,  1  Ky.  Opin.  328. 

Where  the  land  in  controversy  con- 
tains five  acres,  which  is  covered  by  a 
patent  for  2,000  acres  to  Levin  Powell, 
under  whom  both  parties  claim  title, 
and  which  lands  the  deeds  of  both  par« 
ties  cover;  and  appellant  claimed  un* 
der  the  older  deed  from  the  patentee, 
and  he  and  those  under  whom  he 
claimed  took  possession  of  and  resided 
on  this  tract  of  land  outside  of  the  in- 
terference prior  to  the  entry  of  appel- 
lee and  his  vendors  on  the  other  tract, 
claiming  to  be  possessed  to  the  extent 
of  the  boundary  of  his  deed  and  with 
the  intention  of  taking  possession  ot 
the  whole  tract,  including  the  part 
within  the  interference,  which  was, 
until  a  few  years  past,  woodland  and 
unenclosed,  such  entry  upon  the  part 
of  the  appellant  and  his  vendors  vested 
him  with  the  possession  to  the  full  ex- 
tent of  the  boundary  of  his  deed,  and 
the  subsequent  entry  of  the  appellee 
and  his  vendors  on  the  other  tract  did 
not  divest  him  of  his  possession. 

Lockery  v.  O'Donnell,  1  Ky.  Opin. 
156. 

Where  M.  and  those  under  him,  hav- 
ing the  elder  grant,  were  in  the  con- 
structive possession  to  the  boundary 
of  his  grant,  when  appellees'  vendor 
entered,  their  entry  only  operated  to 
oust  the  grantee  of  the  elder  patent 
of  the  land  within  the  interference  to 
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the  extent  of  the  actual  entry  and  en^ 
closure. 

Surratt  y.  Donaldson,  3  Ky.  Opin. 
576. 

Where  the  eTldence  shows  that  a 
survey  was  made  of  a  portion  of  lands, 
held  under  a  prior  patent,  possession 
taken  and  entry  made,  it  constitutes 
an  adverse  holding  which  cannot  be 
defeated. 

James  v.  Kuykendall,  4  Ky.  Opin. 
502. 

The  entry  on  land  under  a  junior 
patent,  outside  of  the  interference, 
does  not  give  the  person  so  entering 
possession  of  any  part  of  the  land 
within  the  interference. 

Snider  y.  Ranchubush,  5  Ky.  Opin. 
148. 

Where  a  party  claiming  land  by  ad- 
verse possession  claims  to  have  en- 
tered under  a  patent  which  is  abso- 
lutely void,  the  patent  cannot  have  any 
force  except  to  show  the  extent  of  pos- 
session claimed  under  it. 

Meyers  v.  Forstman,  6  Ky.  Opin. 
94. 

Where  defendant  acquired  the  con- 
veyance of  land  by  plaintiff  while 
plaintiff  was  an  infant,  defendant's  un- 
interrupted possession  of  the  land  for 
more  than  20  years  before  institution 
of  suit  by  plaintiff  to  recover  the  land 
gives  the  defendant  a  good  title  there- 
to. 

Johnson  v.  United  Society  of  Shak- 
ers, 6  Ky.  Opin.  139. 

Where  a  party  lives  on  land  and 
holds  under  an  older  and  superior 
grant,  claiming  the  whole  of  the  land, 
he  is  constructively  possessed  to  the 
extent  of  his  boundary,  and  cannot  be 
ousted  of  any  part  thereof  except  by 
actual  entry  and  enclosure  within  his 
boundary;  but,  where  a  party  lives  on 
land  claiming  under  a  Junior  patent, 
he  may  be  ousted  by  one  holding  un- 
der the  older  grant,  without  the  actual 
enclosure. 

Poplar  Mountain  Coal  Co.  v.  Dick, 
7  Ky.  Opin.  420. 

Where  one  claimed  more  land  than 
his  deed  called  for,  and  his  fence  ex- 
tended beyond  the  boundary,  his  mere 
declaration,  after  his  possession  had 
ripened  into  title,  that  he  would  reset 


his  fence  and  put  it  on  the  line,  is  not 
binding  on  him. 

Scott  V.  Osenton,  7  Ky.  Opin.  267. 

Where  one  claiming  land  under  a 
patent  to  his  grantors,  or  those  under 
whom  he  claims,  has  had  the  actual 
continuous  possession  of  the  tracts 
for  fifteen  years,  claiming  to  the 
boundary  as  described  by  the  patent  or 
original  survey  his  title  is  good. 
Lewis  V.  Cox,  13  Ky.  Opin.  447. 


Ki< 


In 


§  ioo« Constructive     pots< 

general. 
One  can  not  extend  his  possession 
over  land  not  adjoining  his  lands,  by 
construction. 

Stoner  v.  Taliaferro,  9  Ky.  Opin. 
90. 

§  101. Relation  to  each  other  of  dif- 
ferent premises  or  parts  of  same 
premises. 
A  good  title  to  lands  may  be  estab- 
lished by  adverse  possession,  through 
the  acts  of  an  agent  of  a  patentee,  and 
although  such  agent  was  appointed  to 
sell  the  lands  only,  those  holding  un- 
der and  by  virtue  of  leases  made  by 
said  agent  have  a  right  to  recognize 
such    agency   and   claim   the    benefit 
thereof. 

Blanchet    v.    Musselman,    1    Ky. 
Opin.  569. 

The  possession  of  land  under  an 
older  patent  constructively  puts  the 
party  in  possession,  up  to  the  patent 
boundaries,  which  constructive  posses- 
sion can  not  subsequently  be  ousted 
under  a  Junior  patent  only  by  actual 
enclosed  possession. 

Gridley  v.  Craigg,  2  Ky.  Opin.  578. 

Without  conflicting  occupancy,  the 
long  possession  by  residence  under  an 
elder  grant,  claiming  possession  and 
use  co-extensive  with  the  entire  bound- 
ary of  a  patent,  is  constructively  ac- 
tual and  adverse  possession  to  the 
same  extent. 

Devaxhier  v.  Buford,  2  Ky.  Opin. 
612. 

The  adverse  holding  of  personal 
property  for  a  period  of  five  years 
gives  a  perfect  legal  title. 

Ritchey's  Admr  v.  Sanders,  2  Ky. 
Opin.  66. 
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§103, Mixed  possession  under  hos- 
tile titles,  or  conflicting  grants 
or  survey.s. 
An  entry  by  a  junior  patentee  into 
the  boundary  and  possession  of  the 
elder   patent   amounts   to   possession 
only  to  the  extent  of  his  enclosure. 
Camerson  v.  Beatty,  13  Ky.  Opin. 
242. 

(B)    TITLE   OR    RIGHT   ACQUIRED. 

106.     Nature    and    extent   of   title    or 
right. 
Twenty  years'  uninterrupted  adverse 
possession  gives  the  holder  a  perfect 
legal  title. 

York  V.  Doyle,  1  Ky.  Opin.  212. 

Though  a  decree  of  court  may  limit 
the  legal  title  to  land  to  only  one-half 
a  designated  amount,  one  in  posses- 
sion of  the  whole  tract  for  a  continu- 
ous period  of  more  than  twenty  years 
by  a  hostile  holding,  including  the  time 
of  the  litigations  thus  stated,  will  be 
held  to  have  a  good  title  by  adverse 
possession. 

Sturgeon  v.  Conn,  2  Ky.  Opin.  647. 

Where  one  purchases  land  and  goes 
into  possession  up  to  a  certain  bound- 
ary, and  he  and  his  grantees  hold 
possession  for  thirty  or  more  years, 
it  is  then  too  late  for  the  heirs  or 
grantees  of  the  vendor  to  assert  a 
claim  beyond  such  recognized  bound- 
ary line. 

Beal  V.  Arnold,  10  Ky.  Opin.  351. 

A  dedication  of  land  for  the  use 
and  benefit  of  a  religious  society  may 
be  made  by  parol,  and  where  it  is  so 
dedicated  and  not  formally  conveyed, 
but  is  occupied  and  possessed  and 
used  by  a  church  adversely  to  all 
others  from  1853  to  1879,  such  church 
has  good  title  thereto,  and  persons 
seceding  therefrom  and  organizing  an- 
other church  society  can  not  secure 
a  paramount  title  thereto  by  procur- 
ing a  conveyance  from  those  holding 
the  record  title,  since  such  a  deed 
will  be  canceled  at  the  suit  of  the 
organization  to  whom  the  land  was 
dedicated. 

Hollar  V.   Harney,   12   Ky.   Opin. 
140. 

§  107.    Amount  of  land. 
Where  A  enters  and  takes  posses- 


sion of  a  well  defined  boundary  and 
continues  to  reside  within  the  bound- 
ary, claiming  to  the  extent  of  same 
for  more  than  fifteen  years,  it  bars 
the  recovery  of  B,  who  asserts  title 
thereto;  but  if  B  first  entered,  his 
possession  extending  to  his  patent 
boundary,  and  A  thereafter  enters,  he 
will  be  confined  to  his  actual  inclo- 
sure. 

Harlan  v.  Howard,  13  Ky.  Opin. 
470. 

III.     PLEADING,  EVIDENCE,  TRIAL 
AND   REVIEW. 

§110.    Pleading   possession. 

In  a  suit  to  quiet  title,  a  pleading 
is  but  a  legal  conclusion  where  it 
avers  only  "that  the  plaintiff  and  those 
under  whom  he  claims  have  been  in 
the  possession  of  the  land  peaceably 
and  uninterruptedly,  claiming  it  as 
their  own,  for  such  a  length  of  time 
that  his  title  has  been  sanctified  and 
perfected." 

Davidson    v.    Dickerson,    9    Ky. 
Opin.  495. 

§112.  Presumptions  and  burden  of 
proof. 
Possession  is  prima  facie  evidence 
of  title,  and  one  who  asserts  title 
against  one  in  possession  has  the  bur- 
den of  showing  title  in  himself. 

Ratcliff  V.   Iron   Hill   Furnace   & 
Min.  Co.,  9  Ky.  Opin.  345. 

§113.    Admissibility  of  evidence. 

A  will  otherwise  inoperative  is  com- 
petent to  prove  how  the  devisee  held 
title,  and  that  his  holding  was  in  his 
own  right  and  adverse  to  the  world. 
Stegal  V.  Brooke,  2  Ky.  Opin.  193. 
Deeds  and  title  papers  may  be  read 
as  evidence  to  show  the  extent  of  pos- 
session, although  they  convey  no  legal 
title. 

Lockery  v.  O'Donnell,  1  Ky.  Opin. 
156. 

§116.     Instructions. 

An  instruction  relating  to  adverse 
possession,  that  if  the  jury  believe 
from  the  evidence  that  when  O  en- 
tered the  land  he  entered  claiming  to 
be  owner  of  the  whole  tract,  repudi- 
ating title  in  others  to  any  part  of 
the  land,  and  that  he  and  those  claim- 
ing under  him  had  been  in  continuous 
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and  adverse  possession  of  the  land 
for  more  than  fifteen  years  before  the 
commencement  of  the  action,  O  ac- 
quired title  by  adverse  possession,  is 
a  correct  statement  of  the  law. 

Starkle  v.  Ogden,  7  Ky.  Opin.  105. 

The  court  properly  instructed  that  if 
the  jury  believe  from  the  evidence 
that  when  O.  entered  upon  the  land, 
he  recognized  the  title  of  appellants' 
vendor,  but  afterwards  claimed  the 
whole  tract  by  open  and  notorious 
acts  clearly  indicating  a  holding  hos- 
tile to  the  claim  of  appellants,  and 
that  of  their  vendor,  and  that  O.  and 
those  under  him  continued  to  claim 
and  hold  the  land  as  their  own  ad- 
verse to  all  others  for  more  than  15 
years  before  the  commencement  of 
the  action,  O.  acquired  title  by  ad- 
verse possession. 

Starkie  v.  Ogden,  7  Ky.  Opin.  105. 

ADVERTISEMENT. 

Of  sale   by   court  commissioner,   see 

Court  Commissioners,  §  4. 
Terms  of  sale,  see  Judicial  Sales,  §  11. 

AFFIDAVITS. 

See  Attachment  III,  B;  Receivers, 
§38. 

Amendment  of  affidavit  in  garnish- 
ment, see  Garnishment,  §  86. 

As  evidence,  see  Evidence,  §  353. 

Averments  in  affidavit  for  attachment, 
see  Attachment,   S 104. 

In  attachment,  see  Attachment  III,  B. 

Supplementing  or  accompanying  tran- 
script of  record,  see  Appeal,  §  542. 

Sustaining  or  impeaching  verdict,  see 
Trial,  §344. 

Waiver  of  defect  in,  see  Pleading, 
§404. 

AFFIRMANCE. 

See  Appeal  XVII,  B. 

Failure    to    show    error,   see   Appeal, 

§  1134. 
Legal  effect  of,  see  Appeal,  §  1145. 

AGRICULTURE. 

Exemption  of  agricultural  land  from 
municipal  taxation,  see  Municipal 
Corporations,  §  967. 


AID. 

Public  aid  to  railroad,  see  Railroads 
III. 


AIDERS  AND  ABETTORS. 

Conversion  of  property,  see  Trover 
and  Conversion,  §  5. 

Principals  in  second  degree,  see  Crim- 
inal Law,  §63. 


ALIMONY. 

Allowance  of,  see  Divorce  V. 

Lden    of   judgment   for,    see   Divorce, 

§256. 
Permanent  alimony,  see  Divorce,  §  230. 
Temporary  alimony,  see  Divorce,  §  208. 


ALLEYS. 

Improvement  of,   see   Municipal   Cor- 
porations,  §  269. 


ALTERATION  OF  INSTRU- 
MENTS. 


extent     of 


§   1.  Materiality. 

§    2. Nature     and 

change  in  general. 

§    3. Parties. 

§    5. Subject-matter. 

§  11.  Persons    making    alteration, 
and  intent. 

§  12.  Autbority  or  consent  of  par- 
ties. 

§  15.  £}ffect    upon    rights    of    par- 
ties. 

§  20. ^Negotiable  instruments. 

§  26.  Evidence. 

§  27. Presumptions  and  burden 

of  proof. 

§1.  Materiality.  ' 

§2. Nature  and  extent  of  change  In 

general. 
When  a  note  is  executed  by  several 
persons  and  afterwards  by  consent  of 
the  holder  and  one  of  the  makers  it 
is  altered  as  to  the  rate  of  interest  it 
is  to  draw,  the  alteration  is  a  mate- 
rial one  and  will  operate  to  discharge 
the  other  obligors  from  all  liability 
upon  it. 

Gaines  v.  Scott,  11  Ky.  Opin.  361. 
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The  changing  of  a  note  after  exe- 
cution and  delivery,  by  inserting  in 
the  body  thereof  the  words  "to  bear 
interest  from  date"  is  a  material  al- 
teration. 

Phelps  V.  Nesbitt,  6  Ky.  Opin.  181. 

§  3. Parties. 

Where  a  bill,  after  being  drawn  and 
accepted  and  while  in  the  hands  of 
the  holder,  was  so  altered,  without  the 
drawer's  knowledge  or  consent,  as  to 
substitute  another  as  drawer,  it  was 
a  material  alteration  such  as  will  re- 
lieve the  original  drawer  from  liabil- 
ity thereon. 

Woollums  V.  AJurray,  6  Ky.  Opin. 
262. 

§  5. Subject-matter. 

An  insertion  in  a  deed,  by  the 
grantor,  of  the  words  "that  there 
should  be  no  lane  running  from  the 
creek  between  us,"  did  not  affect  any 
right  of  the  grantee,  where  the  con- 
tract of  purchase  does  not  call  for 
such  lane,  and  it  does  not  appear  that 
the  grantee  ever  enjoyed  the  use  of 
the  lane  at  such  place. 

Miller  v.  Sutton,  6  Ky.  Opin.  86. 
Where  a  memorandum  is  made  at 
the  bottom  of  a  note  by  one  of  the 
makers,  below  the  signatures  that  "in- 
terest on  this  note  10  per  cent."  it  is 
not  an  alteration  of  the  note,  and  is 
no  part  of  the  note  and  the  holder  is 
entitled  to  recover  the  amount  of  said 
note    according    to    the    stipulations 
made  in  the  body  thereof,  the  added 
words  being  no  part  of  said  note. 
Jones  V.   Alexander,  8  Ky.  Opin. 
816. 

§11.  Persons    making    alteration,   and 

intent. 
Where  a  contract  placed  in  the 
hands  of  a  third  person  and  delivered 
to  the  obligee,  was,  before  delivery 
to  the  obligee,  materially  altered  by 
erasing  certain  portions  without  the 
knowledge  or  consent  of  the  obligors, 
such  alteration  operated  as  the  re- 
lease of  the  obligors. 

Cooper  &  Burns  v.  Pennington,  7 

Ky.  Opin.  660. 

§  12.  Authority  or  consent  of  parties. 

The   principal    of   a   note   and   the 

payee  thereof  do  not  have  the  right 


to  change  the  note  without  the  con- 
sent of  the  surety,  although  the  effect 
of  the  change  might  be  to  the  inter- 
est of  the  surety. 

Fannin  v.  Steele,  6  Ky.  Opin.  130. 

After  a  note  has  been  executed  and 
delivered,  one  party  can  not  without 
the  consent  of  the  other,  change  the 
note  to  conform  to  the  contract  be- 
tween them. 

Phelps  V.  Nesbitt,  6  Ky.  Opin.  181. 

§15.  Effect   upon    rights   of   parties. 

§  20. Negotiable    instruments. 

Adding  the  words  "interest  from 
date"  to  a  note  after  signature  and 
delivery,  and  without  the  knowledge 
or  authority  of  the  maker,  consti- 
tutes such  an  alteration  as  will  re- 
lease the  maker  from  the  whole 
amount  of  the  debt. 

Richards  v.  Gofer,  2  Ky.  Opin.  55. 

§26.  Evidence. 

§27. Presumptions   and    burden   of 

proof. 
Where  the  paper  sued  upon  shows 
on  its  face  that  the  name  of  a  person, 
apparently  an  obligor,  has  been  en- 
dorsed, the  alteration,  if  made  by  the 
holder,  released  the  obligor,  and  the 
burden  is  on  the  holders  of  the  paper 
to  explain  the  erasure  or  mutilation. 
Perry  v.  Bloom,  9  Ky.  Opin.  582. 


ALTERNATIVE  PLEADING. 

See  Pleading,  §  20. 

AMENDMENTS. 

See  Indictment  and  Information  VIII; 
Pleading  VI. 

Affecting  liability  for  costs,  see  Costs, 
§51. 

Affecting  limitation  of  action,  see 
Limitation  of  Actions,   §  127. 

Affidavit  in  garnishment,  see  Garnish- 
ment, §  86. 

Amending  petition  after  new  trial 
granted,  see  New  Trial,  §  18. 

As  ground  for  continuance,  see  Libel 
and  Slander,  §  98. 

Constructive  notice  of  amendment  of 
pleading,  see  Pleading,  §  236. 

Continuance  for  amendment  of  peti- 
tion, see  Pleading,  §  237. 
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Correction  of  decree  rendered  at 
former  term  of  court»  see  Equity, 
§429. 

Discretion  of  court  as  to  amendment 
of  pleadings,  see  Appeal,  §  959. 

Of  answer,  see  Pleading,  §  255. 

Of  answer  setting  up  usury,  see 
Pleading,  §238. 

Of  articles  of  incorporation,  see  Cor- 
poration, §  40. 

Of  city  records,  see  Municipal  Corpo- 
rations, §  109. 

Of  criminal  warrant,  see  Process, 
§161. 

Of  defective  warrant  on  appeal,  see 
Appeal,  §  653. 

Of  Judgment,  see  Judgment,  §111; 
Judicial  Sales,  §36. 

Of  petition  of  lower  court,  see  Ap- 
peal, §885. 

Of  pleading,  see  Limitation  of  Actions, 
§127;    Pleading.  §§236,  237. 

Of  pleading  after  remand  by  Court 
of  Appeal,   see  Appeal,   §  1196. 

Of  pleading  to  conform  to  proof,  see 
Pleading,  §237. 

Of  record,  see  Appeal,  §653;  Rec- 
ords, §  10. 

Of  reply,  see  Pleading,  §  269. 

Of  return  of  summons,  see  Process, 
§161. 

Of  sheriff's  return,  see  Execution,  §  338. 

Of  United  States  Constitution,  see 
Constitutional  Law,  §  10. 

To  transcript  of  record,  see  Appeal, 
§§  652,  654. 


§26. 
§43. 

§44. 
§47. 
§57 
§66. 
§68, 
§70. 

§77. 
§78. 

§89 
§100 


ANIMALS. 

evidence. 

Injuring   or   killing   animals 
in  general. 
Civil  liability. 

Running  at  large. 

-<}riminal  prosecutions. 


Personal  injuries. 

Dogs. 

-Knowledge   or   notice   of 


vicious  propensities. 

.  Injuries  to  other  animals. 

. Duties  of  others  in  gen- 

.  Trespassing. 

. ^Actions    and    other    pro- 
ceedings for  damages. 


Actions  for  injuries  to  animals,   see 
Railroads,  §433. 


Bounties  for  killing  wild  animals,  see 

Bounties,  §  8. 
Burden  of  proof  on  railroad  company 

as  to  animals  killed,  see  Railroads, 

§441. 
Care  as  to  animals  seen  on  or  near 

railroad  track,  see  Railroads,  §  419. 
Care   to    be    exercised    by   owner    of 

animals,  see  Railroads,  §  420. 
Injuries  to,  see  Railroads  X,  H. 
Liability  for  frightening  animals,  see 

Railroads,   §360. 

§26.  Evidence. 

Evidence  conducing  to  show  that  a 
note  has  been  so  altered  as  to  make 
it  payable  to  S.  M.  instead  of  I.  L., 
is  competent  under  the  charge  of 
fraud. 

Richardson  v.  Arrowsmith,  6  Ky. 
Opin.  427. 

Where  it  is  apparent  upon  the  face 
of  a  note  that  it  has  been  changed 
since  its  execution,  it  will  be  pre- 
sumed that  the  alteration  was  made 
without  the  consent  of  the  obligor, 
and  the  burden  of  proof  is  on  the 
holder  to  establish  the  fact  that  it 
was  made  by  the  obligator  or  with 
his  consent. 

Snider     v.     Ranchnbush,     5     Ky. 
Opin.  148. 

§43.  Injuring    or    killing    animals    In 
general. 

§44. Civil   liability. 

Where  a  city  ordinance,  in  its  penal 
provisions,  provides  that  dogs  unmuz- 
zled may  be  killed,  but  the  language 
of  the  ordinance  is  such  as  to  apply 
only  to  the  dogs  of  persons  in  said 
city,  and  does  not  in  terms  apply  to 
non-resident  owners,  the  city  will  be 
liable  to  such  non-resident  owners 
whose  dogs  are  killed  by  city  officers 
under  such  ordinance. 

City  of  Paducah  v.  Craig,  8  Ky. 
Opin.  358. 

§47.  Running  at   large. 

§  57. Criminal    prosecutions. 

Whether  a  field  of  another  is  in- 
closed by  a  lawful  fence  or  not,  the 
owner  of  cattle  can  not  turn  them 
into  it  for  the  sake  of  gain  or  to  in- 
jure the  property  without  rendering 
himself  amenable  to  the  punishment 
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provided  by  Gen.  Stat.  (1879),  ch.  29, 
art.  28. 

Ellis    y.    Commonwealth,    11    Ky. 
Opin.  233. 

§66.  Personal   Injuries. 

§  68. Dogs. 

A  city  Is  not  liable  for  damages 
caused  by  a  vicious  dog  owned  by  a 
citizen,  on  account  of  such  city  hav- 
ing, for  a  license  fee  paid  to  it  by 
the  owner,  permitted  him  to  keep  the 
dog,  since  such  a  license  will  not  ren- 
der the  city  liable  and  protect  the 
owner  from  liability. 

Lewis  V.  City  of  Louisville,  12  Ky. 
Opin.  686. 

§70. Knowledge  or  notice  of  vi- 
cious propensities. 
Even  where  servants  and  agents  en- 
gaged in  driving  a  cow  along  a  high- 
way did  not  know  of  her  viciousness, 
but  such  animal,  on  reaching  the 
streets  of  a  town,  attacked  persons 
on  the  street  long  before  it  reached 
the  place  where  plaintiff  was  injured 
by  her,  such  agents  In  the  exercise  of 
ordinary  prudence  should  have  se- 
cured the  cow  by  so-me  means  so  as 
to  prevent  any  attempt  to  injure 
others;  and  where  they  neglect  to  do 
so,  but  persist  in  driving  her  along  a 
street  with  the  knowledge  of  her  en- 
raged condition  and  she  attacked  and 
injured  a  person,  her  owner  is  liable 
for  the  damages  caused  by  such  in- 
Jury. 

Villerre  v.  Payne,  11  Ky.  Opin.  70. 

§77.  Injuries  to  other  animals. 

In  an  action  for  damages  for  sheep 
killed  by  dogs,  the  petition  must  al- 
lege that  the  owner  of  the  dogs  had 
received  the  notice  required  by  the 
statute,  or  that  his  dogs  had  killed 
and  wounded  sheep  before. 

Donnell  v.  Knox,  4  Ky.  Opin.  190. 

§  78. Duties  of  owners   In   general. 

The  owner  of  a  vicious  horse  is  re- 
quired to  so  confine  him  as  to  prevent 
him  from  injuring  the  stock  of  others; 
but  where  the  owner  is  not  aware  of 
the  vicious  habits  of  his  horse  he  is 
only  bound  to  use  such  means  as  an 
ordinarily  prudent  man  would  have 
used  in  order  to  have  kept  a  horse 
of  like  temper  within  his  own  inclo- 


sure,  in  order  to  have  prevented  him 
from  injuring  the  property  of  others. 
Abshear  v.  Monday,  10  Ky.  Opin. 
88. 

§89.  Trespassing. 

§  100. Actions  and  other  proceed- 
ings for  damages. 
It  is  not  suflScient  to  aver  in  a  peti- 
tion for  damages  done  by  trespassing 
cattle,  merely  that  plaintiff  has  kept 
up  a  good  and  lawful  fence  on  his 
portion  of  a  partition  fence,  but  he 
should  aver  that  he  has  continuously 
maintained  such  fence. 

Mitcheson  v.  Norse,  9  Ky.  Opin. 
683. 

ANSWER. 

See  Pleading  III,  A,  C. 

Action  of   ejectment,   see   Ejectment, 
§§  68,  69. 

Action   on    lease,    see    Landlord    and 
Tenant,    §  230. 

Amendment,  see  Pleading,  S  265. 

As  estoppel,  see  Estoppel,  §  68. 

As  to  dower  right,  see  Dower,  S  78. 

By  defendant  in  attachment,  see  At- 
tachment, §  253. 

Curing  defects  in  petition,  see  Plead- 
ing, §403. 

Denial  under  oath,  see  Pleading,  S  155. 

Denying  corporate  existence,  see  Cor- 
porations, §  514. 

Ground  of  defense  to  creditors'  suit, 
see  Creditors*  Suit,  §  37. 

Liability  of  wife  for,  see  Husband  and 
Wife,  §  151. 

Of  payment,  see  Payment,  S  60. 

On  Information  and  belief,  see  Admi- 
ralty,  §§59,61. 

Refusing  permission  to  file,  see  Plead- 
ing, §85. 

Silent  or  evasive,  see  Pleading,  §  114. 

Striking  from  record,  see   Libel  and 
Slander,   §  90. 

To  action  on  note,  see  Bills  and  Notes, 
§§  472,  474. 

To   p.etition  for  foreclosure  of  mort- 
gage, see  Mortgages,  §  454. 

When  constitutes  appearance,  see  Ap- 
pearance, §  7. 

ANTENUPTIAL  CONTRACTS 

See  Husband  and  Wife,  §§29,  49^. 
Construction    of,    see    Husband    and 
Wife,  §§29,31. 
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ANTENUPTIAL  DEBTS. 

Liability  of  husband  for  antenuptial 
debt  of  wife,  see  Husband  and  Wife, 
$§  18, 29. 


APPEAL. 

I.  NATURE    AND    FORM    OF    REM- 
EDY. 
§   3.  Proper  mode  of  review. 
S 14.  Successive  and  cross-appeals 
or  other  proceedings, 
n.  NATURE     AND     GROUNDS     OF 
APPELLATE   JURISDICTION. 
S  20.  Jurisdiction  of  lower  court. 
S23.  Determination    of    questions 
of  jurisdiction  in  general. 
UL  DECISIONS  REVIEWABLE. 

(A)  COURTS    AND    OTHER    TRI- 

BUNALS SUBJECT  TO  RE- 
VIEW. 

§  24.  Judicial  character  of  tri- 
bunal. 

S  26.  County  courts. 

§  31.  Special  tribunals,  boards  and 
officers  exercising  judicial 
functions. 

(B)  NATURE    OF    SUBJECT-MAT- 

TER  AND   CHARACTER   OF 

PARTIES. 
§  41.  Nature  or  form  of  action  or 

proceedings. 
§  44.  Cases  originating  in  inferior 

courts. 

(C)  AMOUNT  OR  VALUE  IN  CON- 

TROVERSY. 

S  45.  Cases  subject  to  pecuniary 
limitations. 

9  46.  Requisite  amount  or  value. 

S  47.  Amount  claimed. 

§  49.  Amount  or  value  actually  in- 
volved. 

§  50. In  general. 

8  51. ^Effect  of  set-off  or  coun- 
terclaim. 

§  55.  Amount  or  value  of  recovery. 

§  56. In  general. 

§  62.  Reduction  by  amendment  or 
remission. 

(D)  FINALITY    OF     DETERMINA- 

TION. 

S  66.  Necessity  of  final  determinar 
tion. 

S  67.  Interlocutory  and  intermedi- 
ate decisions. 

S  68. Nature  in  general. 

S  73. A  p  p  e  a  lable    judgments 

and  orders. 


§  75.  FMnal  judgments  or  decrees. 

§  76. Nature  in  general. 

S  78. Nature  and  scope  of  deci- 
sion. 
§  79.  Finality  as  to  all  parties. 
9  82.  Orders  after  Judgment. 

(E)  NATURE,     SCOPE     AND     EF- 

FECT   OF    DECISION. 
§  102.  On  demurrer. 
^5  110.  On  motion  for  new  trial. 

(F)  MODE  OF  RENDITION,  FORM 

AND      ENTRY      OF      JUDG- 
MENT OR  ORDER. 
fi  135.  Findings     and     conclusions 
of  intermediate  courts. 

IV.  RIGHT  OF  REVIEW. 

(A)  PERSONS   ENTITLED. 

S 136.  Nature     and     grounds     of 

right. 
§  147.  Privity  with  parties. 
§  148.  Persons  other  than  parties 

or  privies. 
§  150.  Interest  in  subject-matter. 

(B)  ESTOPPEL,     WAIVER     OR 

AGREEMENT    AS    AFFECT- 
ING RIGHTS. 
9  154.  Recognition  of  or  acquies- 
cence in  decision. 

V.  PRESENTATION  AND  RESERVA- 

TION IN  LOWER  COURT   OF 
GROUNDS  OF  REVIEW. 

(A)  ISSUES  AND  QUESTIONS   IN 

LOWER   COURT. 
§  169.  Necessity    of    presentation 

in  general. 
§  171.  Nature  and  theory  of  cause. 

(B)  OBJECTIONS  AND   MOTIONS, 

RULINGS  THEREON. 

§  181.  Necessity  of  objections  in 
generaL 

§  182.  Nature  or  form  of  remedy. 

§  183. Objections  in  general. 

§  191.  Pleading. 

§  192. Defects   in   general. 

§  194. Objections  to  plea  or  an- 
swer, or  to  subsequent  plead- 
ings. 

§  195. ^Amendments  and  supple- 
mental pleadings. 

9  202.  Evidence  and  witnesses. 

§  204. ^Admission  of  evidence. 

S  214.  Instructions. 

§  215. Objections  in  general. 

§  216. Requests  and   failure  to 

give  instructions. 

S  223.  Judgment 

§  227.  Proceeding  for  review. 

S  230.  Necessity  of  timely  objec- 
tion. 
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S  231.  Necessity  of  specific  objec- 
tions. 

§  234.  Necessity  of  motion  pre- 
senting objection. 

§  236. In     proceedings     before 

trial  or  bearing. 

§  238. As  to  judgment,  or  mod- 
ification or  vacation  of  judg- 
ment. 

§  243.  E^ffect  of  failure  to  make 
objection. 

(C)  EXCEPTIONS. 

9  248.  Necessity  in  general. 

9  249.  Necessity  on  trial  by  court 
or  referee  in  general. 

9  252.  Review  of  rulings  as  to 
pleadings. 

9  258.  Review  of  proceedings  at 
trial. 

9  260. Rulings  as  to  evidence. 

9  263. Instructions,  and  failure 

or  refusal  to  give  instruc- 
tions. 

9  265.  Elxceptions  to  decision  of 
findings  by  court 

9  272.  Necessity  of  timely  excep- 
tion. 

9  276.  EfTect  of  failure  to  take 
proper  exception. 

9  280.  Waiver  of  exceptions. 

(D)  MOTIONS    FOR    NEW   TRIAL. 

9  281.  Necessity  in  general. 

9  287.  Review  of  proceedings  at 
trial. 

9  291. Rulings  as  to  submis- 
sion of  case  or  question  to 
jury. 

9  292. Instructions,  and  failure 

or  refusal  to  give  instruc- 
tions. 

9  305.  Necessity  and  sufficiency  of 
exception  to  decision. 

VI.  PARTIES. 

9  321.  Appellants  or  plaintifTs  in 
error. 

9  322. Proper  or  necessary  par- 
ties in  general. 

9  362.  Appellees,  respondents,  or 
defendants  in  error. 

9  327. Proper  or  necessary  par- 
ties. 

9  331.  Death. 

9  333. Pending  appeal  or  writ 

of  error. 

VII.  REQUISITES     AND     PROCEED- 

INGS    FOR     TRANSFER     OF 
CAUSE. 


(A)  TIME  OF  TAKING  PROCEED- 
INGS. 

9  338.  Nature  and  operation  of 
limitations  in  general. 

9  343.  Commencement  of  period 
of  limitation. 

9  349.  Elffect  of  disability  or  death 
of  party. 

9  351.  Taking  and  perfecting  pro- 
ceeding in  time. 

9  356.  Effect  of  delay  or  failure  to 
take  proceedings. 

(C)  PAYMENT  OF  FEES  OR 
COSTS,  AND  BONDS  OR 
OTHER   SECURITIES. 

9  372.  Necessity  of  security  to 
perfect  appeal  or  other  pro- 
ceedings. 

9  378.  Sureties. 

9  381. Sufficiency  and  Justifica- 
tion. 

IX.  SUPERSEDEAS     OR     STAY     OF 

PROCEroiNGS. 

9  458.  Right     to     supersedeas     or 

stay  in  general. 
9  462.  Upon  security. 
9  484.  Scope  and  effect  as  stay. 

X.  RECORD   AND   PROCEEDINGS 

NOT  IN  RECORD. 

(A)  MATTER  TO  BE  SHOWN  BY 

RECORD. 

9  493.  Jurisdiction  of  lower  court. 

9  498.  Presentation  and  reserva- 
tion of  grounds  of  review. 

9  500. Rulings   of   lower   court. 

9  511.  Making  and  filing  of  bill  of 
exceptions,  case,  or  statement. 

9  512.  Proceedings  of  intermediate 
courts. 

9  514.  Successive  appeals  or  pro- 
ceedings for  review. 

(B)  SCOPE  AND  CONTENTS  OF 

RECORD. 

9  516.  Proceedings  included  in 
general. 

9  518.  Pleadings  and  proceedings 
relating  thereto. 

9  520.  Interlocutory  motions,  or- 
ders, and  Judgments. 

9  525.  Instructions. 

9  542.  Affidavits  accompanying  or 
supplementing  transcript. 

(C)  NECESSITY  OF  BILL  OF  EX- 

CEPTIONS,      CASE,      OR 
STATEMENT    OF    FACTS. 
9  544.  Decisions  not  otherwise  re- 
viewable. 
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S  545.  Proceedings     not     part    of 

record. 
S  546.  Presentations  of  grounds  of 

review. 
§  548. E^^idence. 

(D)  CONTENTS,      MAKING,     AND 

SETTLEMENT  OF  CASE  OR 
STATEMENT  OF  FACTS. 
S  564.  Time  for  making  and  filing 
or  service. 

(E)  ABSRACTS  OF  RECORD. 
§  586.  Scope  and  sufficiency. 

(G)   AUTHENTICATION  AND 

CERTIFICATION. 
§  613.  Bill  of  ezceptionsw 
(H)  TRANSMISSION,       FILING, 

PRINTING,     AND     SERVICE 

OF   COPIES. 
§  619.  Necessity  and  duty  of  filing 

in  appellate  court. 
§  620.  Time  for  transmission  and 

filing. 

§  624. Extension  of  time. 

(I)    DEFECTS,      OBJECTIONS, 

AMENDMENT,      AND      COR- 
RECTION. 
$  634.  Effect  of  defects  in  general. 
§  652.  Amendment     in     appellate 

court. 

$  653. ^Authority. 

S  654. Supplying  omissions. 

(K)  QUESTIONS  PRESENTED 

FOR    REVIEW. 
§672.  Errors  on  face  of  records. 
S  678.  Pleading. 

S  683.  Depositions  and  affidavits. 
§  689.  Admissibility  of  evidence. 
9  693.  Sufficiency   of  evidence. 

XI.  ASSIGNMENT  OF  ERRORS. 

S  719.  Necessity. 

§  723.  Specification  of  errors. 

S  724. ^In  general. 

§  731. ^Verdict,  findings,  or  de- 
cision. 

S  732. ^Motions    in    arrest,    for 

new  trial,  or  for  rehearing. 

§  750.  Scope  and  effect  of  assign- 
ment. 

XIL  BRIEFS. 

§  755.  Necessity. 

§  756.  Form  and  requisites  in  gen- 
eral. 

Xin.  DISMISSAL,  WITHDRAWAL.  OR 
ABANDONMENT. 
S  777.  Dismissal  on  consent. 
S  779.  Grounds  for  dismissal. 

S  780. In  general. 

S  782. ^Want  of  Jurisdiction. 


S  785. ^Defects  relating  to  rec- 
ord. 

S  786. Proceedings  frivolous  or 

for  delay. 

S  794.  Motion  for  new  trial. 

S  796. Parties. 

§  803.  Effect  of  dismissal. 

S  804.  Plea  in  abatement. 

XVI.  REVIEW. 

(A)  SCOPE      AND      EXTENT      IN 

GENERAL. 

9  829.  Rehearing. 

§  830. ^In  general. 

S  836.  Power  of  appellate  court  in 
general. 

9  837.  Matters  of  evidence  consid- 
ered in  determining  question. 

9  838.  Questions  considered. 

9  839. Scope  of  inquiry  in  gen- 

eraL 

9  844.  Review  dependent  on  mode 
of  trial  in  lower  court. 

9  846. Trial  by  court  in  gen- 
eral. 

(B)  INTERLOCUTORY,      COLLAT- 

ERAL   AND    SUPPLEMENT- 
ARY     PROCEEDINGS      AND 
QUESTIONS. 
9  863.  Power  to  review  in  general. 

(C)  PARTIES    ENTITLED   TO   AL- 

LEGE   ERROR. 

9  880.  Error  affecting  only  co- 
party. 

9  881.  Estoppel  to  allege  error. 

9  882. ^Error  committed  or  in- 
vited by  party  complaining. 

(D)  AMENDMENTS,   ADDITIONAL 

PROOFS,  AND  TRIAL  OF 
CAUSE  ANEW. 

9  885.  Amendment  of  proceedings 
of  lower  court. 

9  892.  Trial  de  novo. 

9  893. Cases  triable  in  appel- 
late court. 

(E)  PRESUMPTIONS. 

9  900.  Nature  and  extent  in  gen- 
eral. 

9  902.  Matters  shown  by  record. 

9  905.  Proceedings  not  included  in 
record. 

9  906.  Facts  or  evidence  not 
shown  by  record. 

9  907. ^In  general. 

9  915.  Pleading. 

9  917. Demurrers. 

9  920.  Interlocutory  orders  snd 
proceedings. 
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S  926.  Admissibility  and  reception 
of  evidence. 

§  928.  Instructions. 

§  931.  Findings  of  court  or  ref- 
eree. 

§  934.  Judgment. 

§  938.  Making  and  contents  of  bill 
of  exceptions,  case  or  state- 
ment of  facts. 

(F)  DISCRETION      OF      LOWER 

COURT. 

§  959.  Amended  and  supplemental 
pleadings. 

§  970.  Reception  of  evidence. 

§  983.  Proceedings  after  judg- 
ment. 

(G)  QUESTIONS    OF    FACT,    VER- 

DICTS,  AND    FINDINGS. 

§   987.  Power  and  duty  to  review. 

§    998.  Verdicts. 

S  999. Conclusiveness  in  gen- 
eral. 

§  1001. Sufficiency  of  evidence 

in  support. 

§  1002. — -On  conflicting  evidence. 

§1003. Against  weight  of  evi- 
dence. 

S  1006. Successive  verdicts. 

§  1007.  Findings  of  court. 

§  1008. Conclusiveness  in  gen- 
eral. 

§1009. EJflect  in  equitable  ac- 
tions. 

§  1010. Sufficiency  of  evidence 

in  support. 

§  1011. On  conflicting  evidence. 

§  1016.  Findings  of  referee,  mas- 
ter, commissioner  or  auditor. 

§  1017. Conclusiveness  in  gen- 
eral. 

(H)    HARMLESS  ERROR. 

§  1025.  Prejudice  to  rights  of 
party  as  ground  of  review. 

§  1026. In  general. 

§  1031.  Presumption  as  to  effect 
of  error. 

§  1033.  Errors  favorable  to  party 
complaining. 

§  1038.  Pleading. 

§  1039. In  general. 

§  1046.  Conduct  of  trial  or  hear- 
ing in  general. 

§  1049.  Admission  of  evidence. 

§  1050. Prejudicial      effect     in 

general. 

§  1057. Facts  otherwise  estab- 
lished. 


§  1062.  Submission    of    issues    or 

questions  to  jury. 
§  1063.  Instructions  to  jury. 

§  1064. Prejudicial      effect      In 

general. 
§  1069.  Conduct  and  deliberations 

of  jury. 
§  1073.  Judgment  or  order. 
(K)   SUBSEQUENT  APPEALS. 
§  1097.  Former  decision  as  law  of 
the  case  in  general. 
XVII.  DETERMINATION     AND     DIS- 
POSITION  OF   CAUSE. 

(A)  DECISION    IN    GENERAL. 
§  1100.  Necessity  of  decision. 

§  1115.  Scope  and  extent  of  relief. 
§  1116. In  general. 

(B)  AFFIRMANCE. 

§  1128.  On  hearing  in  general. 

§  1133.  Insufficient  presentation  of 
case  or  question. 

§  1134.  Error  not  shown. 

§  1140.  Remission  of  part  of  re- 
covery. 

§  1145.  Effect  of  affirmance. 

(C)  MODIFICATION. 

§  1146.  Power  to  modify  judgment 

or  order. 
§  1152.  Modifying     provisions     of 

judgment  or  order. 

(D)  REVERSAL. 

§  1156.  On  motion. 

§  1157.  On  hearing  in  general. 

§  1158. Determination  on  mer- 
its. 

§  1164.  Errors  on  part  of  appel- 
lant or  plaintiff  in  error. 

§  1166.  Jurisdictional   defects. 

§  1167.  Nature  and  form  of  decis- 
ion. 

§  1168.  Premature  decision  . 

§  1169.  Error  as  to  grounds  of  de- 
cision. 

§  1170.  Technical,  formal  or  triv- 
ial defects  or  errors. 

§  1171.  Amount  or  extent  of  re- 
covery. 

§  1173.  Reversal  as  to  one  or  more 
co-parties. 

§  1175.  Rendering  final  judgment. 

§  1176.  Directing  judgment  in  low- 
er court. 

§  1177.  Necessity  of  new  trial. 

§  1 178.  Ordering  new  trial,  and  di- 
recting further  proceedings  In 
lower  court. 

§  1180.  Effect  of  reversal. 

(E)  RENDITION,        FORM,       AND 

ENTRY    OF   JUDGMENT. 
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S  1182.  Form  and  requisites. 

(F)   MANDATE      AND      PROCEED- 
INQS  IN  LOWER  COURT. 

§  1186.  Mandate,  remittitur,  or  on 
der  of  remand. 

S  1191. ^Transmission  and  filing 

in  lower  court. 

S  1193.  Elffect  in  lower  court  of 
decision  of  appellate  court. 

S  1195. As  law  of  the  case. 

§  1196.  Powers  and  duties  of  low- 
er court 

S  1198. — Compliance  with  man- 
date or  directions. 

S  1202. Granting  new   trial   or 

rehearing. 

§  1203.  Proceedings  after  remand. 

§  1207.  Rendition  and  entry  of 
judgment  or  order  as  directed. 

S  1208.  Making  or  compelling  res- 
titution. 

9  1209.  New  trial. 

XVIIL  LIABIUTIES     ON     BONDS 
AND  UNDERTAKINGS. 

§  1223.  Nature  of  obligation. 

9 1225.  Insufficient,  informal,  or 
defectiye  bond  or  undertak- 
ing. 

9  1234.  Bztent  of  liability. 

9  1238.  Actions. 

91239. ^Right    of    action     and 

form  of  remedy. 

9  1245. Pleading. 

See  Bills  and  Notes,  9  542;  Criminal 
Law  XV;  Divorce  IV,  G;  Infants, 
9  115;  Insolvency  VI;  Intoxicating 
Liquors,  9  241;  Justices  of  the  Peace 
V,  A;  Quiethig  Title,  9  53;  Super- 
sedeas. 

Appeal  bond  of  administrator,  see  "Ex- 
ecutors  and  Administrators,  9  455. 

Costs  on  appeal,  see  Costs,  9  235. 

Courts  of  appellate  Jurisdiction,  see 
Courts,  VL 

Dismissal  of  appeal  from  opinion  of 
trial  Judge,  see  Judgment,  9  5. 

From  attachment  proceeding,  see  At- 
tachment, 9  383. 

From  award,  see  Arbitration  and 
Award,  9  85. 

From  county  courts,  in  highway  cases, 
see  Highways,  9  216. 

Final  judgments  and  orders,  see 
Courto,  9  223. 

From  decision  of  trustees  locating 
school  house,  see  Schools  and  School 
Districts,  9  68. 


From  decision  refusing  to  grant  tav< 
em  license,  see  Intoxicating  Liquors, 
9  75. 

From  decree  granting  divorce,  see  Di- 
vorce, 99  176,  312. 

From  Judgment  against  county,  see 
Counties,  9  227. 

From  probate  of  will,  see  Wills,  V,  K. 

Of  bankruptcy  proceedings,  see  Bank- 
ruptcy, VI,  B. 

Order  discharging  attachment  not  ap- 
pealable, see  Attachment,  9  275. 

Parties  to  appeal,  see  Bankruptcy, 
9  460. 

Rejection  of  proffered  evidence,  see 
Executors  and  Administrators,  9  455. 

Reversal  of  Judgment  against  county, 
see  Counties,  9  227. 

L     NATURE  AND  FORM  OF 
REMEDY. 

§  3.  Proper  mode  of  review. 

Where  the  defendant  excepted  to  the 
decision  of  the  court,  and  appeared 
and  filed  exceptions  to  the  commis- 
sioner's report  of  sale  she  thereby 
made  herself  a  party  to  the  suit,  and 
her  remedy  for  any  supposed  wrong 
is  by  appeal. 

Cravens  v.  Gray,  6  Ky.  Opin.  472. 

An  appeal  to  the  circuit  court  oper- 
ates as  a  merger  of  the  Judgment  and 
is  an  original  suit  in  that  court  as  long 
as  prosecuted;  yet  its  voluntary  dis- 
continuance by  plaintifF  leaves  the 
Judgment  in  as  full  force  as  it  was  be- 
fore the  appeal  suspended  its  validity. 
Wallingford  v.  Dayle,  1  Ky.  Opin. 
213. 

The  construction  given  to  9  579  of 
the  Civil  Code  is  that  when  the  error 
complained  of  appears  in  the  record 
and  also  the  fact  that  the  defendant 
is  an  infant  or  lunatic,  etc.,  the  rem- 
edy is  by  an  appeal  and  not  by  peti- 
tion to  vacate  the  Judgment. 

DoUins  V.  Perry,  5  Ky.  Opin.  763. 

§14.  Successive  and  cross-appeals  or 
other  proceedings. 
Cross-appeals  can  not  be  granted  be- 
tween co-appellees. 

Thompson  v.  McAffee,  Ex'r,  7  Ky. 
Opin.  28. 

Where  a  sale  and  transfer  of  goods 
is  made  by  a  conveyance  binding  on 
the  transferrer,  no  complaint  can  be 
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made  on  cross-appeal  of  that  not  in- 
jurious to  such  party. 

Schloss  &  Grltz  v.  O'Hara,  1  Ky. 
Opln.  396. 

A  party  has  no  right  to  a  cross-ap- 
peal where  there  has  been  no  appeal 
from  the  Judgment  in  his  favor. 

Stegal  V.  Brooke,  2  Ky.  Opin.  193. 

One  appellee  can  not  prosecute  a 
cross-appeal  against  another,  and  the 
attempted  cross-appeal  will  be  dis- 
missed. 

Bannings  v.  Hays,  9  Ky.  Opin.  265. 

A  cross-appeal  can  only  be  prose- 
cuted by  an  appellee  against  an  appel- 
lant, as  appellees  can  not  prosecute 
cross-appeals  against  each  other. 

Minor  V.  Withers,  9  Ky.  Opin.  512. 

II.     NATURE     AND    GROUNDS     OP 
APPELLATE  JURISDICTION 

§20.  Jurisdiction  of  lower  court. 

Where  plaintiff's  petition  does  not 
show  jurisdiction  in  the  circuit  court, 
he  can  not  be  allowed,  in  the  Court  of 
Appeals,  to  take  advantage  of  the  in- 
sufficiency of  the  plea  on  which  the 
defense  is  based. 

Turpin  V.  Hail,  7  Ky.  Opin.  403. 

Where  a  court  refused  to  make  an 
order  allowing  the  filing  of  an  answer 
upon  condition  that  defendant  would 
not  object  to  the  jurisdiction  of  the 
court  to  try  the  case  on  its  merits,  but 
immediately  after  such  ruling  there 
appears  in  the  record  the  paper,  with- 
out any  showing  that  the  court  had 
reconsidered  the  motion,  or  that  the 
order  rejecting  the  same  had  been  set 
aside,  it  must  be  considered  that  the 
copy  of  the  paper  is  improperly  in 
the  record  and  that  defendant  did  not 
waive  his  right  to  object  to  the  juris- 
diction of  the  court. 

Peacock  v.  Turner's  Ex'r,  7  Ky. 
Opin.  488. 

§23.  Determination  of  questions  of 
jurisdiction  in  general. 
Where,  after  an  appeal  has  been 
taken  from  a  judgement,  the  subsequent 
setting  aside  of  the  judgment  on  mo- 
tion, will  not  affect  the  appeal. 

Deshazer  v.  Commercial  Bank,  7 
Ky.  Opin.  526. 


in.    DECISIONS    REVIEWABLE. 

(A)  COURTS    AND    OTHER    TRIBU* 
NAL8  SUBJECT  TO  REVIEW. 

§24.  Judicial  character  of  tribunal. 

The  Court  of  Appeals  has  no  juris- 
diction of  an  appeal  taken  directly 
from  the  county  court,  in  view  of  SS  10, 
16,  2  R.  S.  407,  providing  for  appeals 
to  the  circuit  court. 

McKinney    v.    Commonwealth,    6 
Ky.  Opin.  208. 

§26.  County  courts. 

Section  20  of  the  Civil  Code  does 
not  authorize  an  appeal  from  the  or- 
ders or  judgment  of  a  county  court 
relative  to  the  settlements  by  sheriffs 
of  their  accounts  as  collectors  of  the 
county  levy;  since  the  county  judge 
acts  ministerially,  and  not  as  a  judi- 
cial officer  in  receiving  and  approv- 
ing the  settlement,  and  if  he  refuses 
to  allow  the  sheriff  the  lawful  commis- 
sions, the  remedy  against  him  is  by 
mandamus  and  not  by  appeal. 

Springfield  v.  Webster  County,  5 
Ky.  Opin.  108. 

Where  the  statute  gives  no  right  of 
appeal  from  the  county  court  to  the 
circuit  court,  an  appeal  from  the  latter 
to  the  appellate  court  is  erroneous  and 
will  be  dismissed. 

Prewitt  V.  Commonwealth,  4  Ky. 
Opin.  104. 

In  appeals  from  the  county  court  to 
the  circuit  court,  in  cases  for  the  par- 
tition of  real  estate,  under  §  837  of 
the  code,  in  force  in  1880,  and  S§  20 
and  22  of  Myers'  Code,  the  jurisdic- 
tion of  the  circuit  court  is  purely  ap- 
pellate, and  that  court  can  only  pass 
on  such  facts  as  are  certified  to  it 
from  the  county  court,  as  it  has  no 
power  to  hear  such  cause  de  novo. 
Davidson  v.  Davidson,  10  Ky.  Opin. 
749. 

§31.  Special  tribunals,  boards  and  of- 
ficers,  exercising  judicial   func- 
tions. 
Under  a  sale  for  taxes,  of  personal 
property,   no   appeal   lies   under  Civ. 
Code,  §  16,  where  the  amount  involved 
is  less  than  the  statutory  amount. 
Boisseau  v.  Town  of  Franklin,  4 
Ky.  Opin.  567. 


69     (§  41) 


APPEAL  III.  B,  C. 


(fi  55)     70 


(B)  NATURE  OF  SUBJECT-MATTER 
AND  CHARACTER  OF  PARTIES. 

§41.  Nature  or  form  of  action  or  pro- 
ceeding. 
The  Court  of  Appeals  has  no  Juris- 
diction of  an  appeal  from  a  Judgment 
granting  a  divorce,  but  it  has  Jurisdic- 
tion of  an  appeal  from  so  much  of  the 
Judgment  as  dismissed  appellant's  pe- 
tition and  denied  her  petition  for  ali- 
mony. 

Graham  r.  Graham,  8  Ky.  Opin. 
738. 

§44.  Cases  originating  in  inferior 
courts. 
There  can  be  no  appeal  from  the 
Judgment  of  the  county  court  reject- 
ing a  claim,  unless  the  claim  shall  first 
be  presented  to  that  court. 

Crittenden  County  v.  Conger,  11 
Ky.  Opin.  485. 

(C)  AiMOUNT   OR    VALUE    iN    CON* 

TROVERSY. 
§46.  Cases  subject  to  pecuniary  limiw 
tations. 
The  Court  of  Appeals  has  no  Juris- 
diction in  cases  where  the  penalty  is 
a  fine  of  fifty  dollars  or  less  and  no 
other  punishment. 

Commonwealth   y.    Story,    4    Ky. 
Opin.  627. 

§46.  Requisite  amount  or  value. 

Section  16,  Civil  Code  Prac,  regulat- 
ing the  Jurisdiction  of  the  Court  oi 
Appeals,  limits  the  right  of  a  defend- 
ant to  an  appeal  from  a  Judgment 
against  him  for  money  or  personal 
property,  in  cases  in  which  the  Judg- 
ment amounts  to  $50.00  or  more,  ex- 
cept in  cases  in  which  the  Judgment  is 
reduced  below  150.00  by  a  set-off  or 
counterclaim. 

Potter  ▼.  Jenkins,  4  Ky.  Opin.  266. 

§47.  Amount  claimed. 

The  Court  of  Appeals  has  Jurisdic- 
tion of  an  appeal  when  the  amoimt  de^ 
manded  either  by  the  plaintiff  or  de- 
fendant is  over  fifty  dollars. 

Baugh  V.  Reed,  9  Ky.  Opin.  522. 

§49.  Amount  or  value  actually  in- 
volved. 
The  allowance  made  to  a  commis- 
sioner by  special  Judge  having  no  Ju- 
risdiction, does  not  come  within  the 
general  term  of  costs,  and  can  not  be 


considered  in  determining  the  amount 
in  controversy  on  appeaL 

Steinberger  v.  Taylor,  5  Ky.  Opin. 
106. 

The  Court  of  Appeals  has  no  Juris- 
diction of  an  appeal  where  there  is 
only  137  involved. 

Hackler  v.  Nicholson,  12  Ky.  Opin. 
606. 

§50. in  general. 

The  Court  of  Appeals  has  no  Juris- 
diction on  appeal  where  the  only  ques- 
tion presented  is  the  power  of  the 
trial  court  to  subject  under  attach- 
ment a  debt  of  $17. 

Parks  &  Myers  v.  Casey,   6  Ky. 
Opin.  484. 

Pursuant  to  the  provisions  of  the 
Act  of  1858,  the  Court  of  Appeals  has 
no  Jurisdiction  of  an  appeal  where  the 
amount  in  controversy,  exclusive  of 
costs,  is  less  than  fifty  dollars. 

Adams  v.  Delcher  &  Son,  8  Ky. 
Opin.   583. 

Where  an  appellant  was  granted  an 
appeal  to  the  appellate  court,  but  the 
appeal  by  mistake  was  made  out  to 
the  superior  court,  which  had  Jurisdic- 
tion of  such  appeals,  and  the  superior 
court  struck  the  appeal  from  the  dock- 
et, the  appeal  may  be  transferred  by 
order  of  the  Court  of  Appeals  to  the 
superior  court,  and  thereafter  the 
Court  of  Appeals  has  no  Jurisdiction 
of  a  motion  to  dismiss  such  appeal  on 
the  ground  that  the  transcript  was  not 
filed  twenty  days  before  the  second 
term  after  the  appeal  was  granted, 
since  the  superior  court  has  exclusive 
Jurisdiction  over  such  a  motion. 

Louisville  &  N.  R.  Co.  v.  Connelly, 
12  Ky.  Opin.  434. 

§51. Effect   of   set-off   or   counter- 
claim. 
The   amount   claimed   by  appellant 
and  the  set-off  claimed  by  appellee  can 
not  be  added  together  in  order  to  give 
the  Court  of  Appeals  Jurisdiction. 
Logan  V.  Johnson,  7  Ky.  Opin.  387. 

§55.  Amount  or  value  of  recovery. 

The  Court  of  Appeals  has  jurisdic- 
tion on  appeal  of  a  Judgment  for  $42.21 
against  an  assignor  of  a  lease  for  re- 
pairs of  the  leased  premises  made  by 
the  lessee. 

Joplin  V.  Raddin,  6  Ky.  Opin.  661. 
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Where  the  only  question  Involved  is 
that  the  trespass  which  turned  upon 
the  boundary  and  possession  did  not 
involve  title  to  the  land,  a  judgment 
for  $25  does  not  give  jurisdiction  to 
the  Court  of  Appeals. 

Lacy  V.  Brown,  7  Ky.  Opin.  233. 

§56^ In  general. 

Since  the  Act  of  February  10,  1880, 
amending  Gen.  Stat.  (1879),  ch.  28,  art. 
22,  §  2  (Acts  1879,  p.  20),  the  minimum 
of  this  court's  jurisdiction  of  appeals 
from  judgments  for  money  or  personal 
property  has  been  $100  and  since  such 
date  this  court  had  no  jurisdiction  of 
appeals  from  judgments  of  less  than 
one  hundred  dollars. 

Taylor  v.  Shawley,  11  Ky.  Opin.  22. 

§62.  Reduction  by  amendment  or  re- 
misalon. 
The  remission  of  $2.00  from  a  judg- 
ment is  not  sufficient  to  deprive  the 
Court  of  Appeals  of  jurisdiction,  al- 
though it  left  a  balance  of  less  than 
$50. 

Marks  v.  Schoenfleld,  3  Ky.  Opin. 
582. 

(D)   FINALITY  OF  DETERMINA- 
TION. 

§66.  Necessity  of  final  determination. 
An  order  of  the  lower  court,  adjudg- 
ing the  dismissal  of  former  suits  null 
and  void,  and  that  the  allegations  of 
the  petition  for  revivor  were  sufficient 
to  give  him  jurisdiction,  and  retaining 
the  cases  for  further  preparation  and 
trial  on  their  merits,  is  not  such  a 
final  order,  from  which  an  appeal  will 
lie. 

Miller  v.  Funk.  4  Ky.  Opin.  224. 

A  judgment,  to  be  final,  must  not 
merely  decide  that  one  of  the  parties 
is  entitled  to  relief  of  a  final  charac- 
ter, but  must  give  them  relief  by  its 
own  force,  or  be  enforceable  for  that 
purpose,  without  further  action  by 
the  court,  or  by  process  for  contempt. 
Miller  V.  Funk,  4  Ky.  Opin.  224. 

§67.  Interlocutory  and  Intermediate 
decisions. 
The  Court  of  Appeals  has  no  juris- 
diction on  appeal,  where  a  demurrer 
to  defendant's  answer  was  overruled, 
and  on  final  hearing,  after  the  evidence 
was  heard,  the  court  refused  to  permit 


plaintiff  to   proceed  further,   and   re- 
fused a  prayer  for  judgment,  but  plain- 
tiff's petition  was  not  dismissed  nor 
final  order  or  judgment  rendered. 
Jeter  v.  Willis,  6  Ky.  Opin.  57. 

An  order  dissolving  an  Injunction 
is  not  such  a  final  order  as  will  con- 
fer jurisdiction  on  the  Court  of  Ap- 
peals. 

Ware's   Admr.  v.   Wilson,  .3    Ky. 
Opin.  478. 

The  discharge  of  an  injunction  Is  an 
interlocutory  judgment  from  which 
there  is  no  appeal. 

Jones  V.  Hazelrigg's  Admr.,  3  Ky. 
Opin.  409. 

A  judgment  perpetuating  an  Injunc- 
tion is  final,  and  limitation  on  appeal 
from  that  judgment  begins  to  run  upon 
entry  of  same. 

Dorch  V.  Thompson's  Heirs,  3  Ky. 
Opin.  638. 

The  overruling  of  exceptions  to  a 
commissioner's  report  rejecting  the 
claim  of  the  litigant,  is  not  a  final  or- 
der from  which  an  appeal  will  be  al- 
lowed. 

Warner   v.    Hazelrigg's   Admr.,    4 
Ky.  Opin.   50. 

Where  a  rule  to  show  cause  why 
sureties  should  not  return  property 
bonded  by  them,  was  responded  to  by 
sureties  that  a  supersedeas  had  been 
executed,  and  the  rule  was  made  abso- 
lute; as  no  judgment  had  been  ren- 
dered against  the  sureties,  the  order 
making  the  rule  absolute  is  not  sub- 
ject to  adjudication  on  appeal. 

Hoskins  V.  Murphy,  4  Ky.  Opin. 
338. 

There  is  no  appeal  from  an  inter- 
locutory judgment  which  does  not  di- 
rect the  payment  of  money. 

Cummins  v.  Bradford,  5  Ky.  Opin. 

78. 

An  order  dismissing  a  cause  is  a 
final  judgment  from  which  an  appeal 
may  be  prosecuted. 

Commonwealth  v.  Martin  Shankes, 
6  Ky.  Opin.  79. 

An  order  to  pay  money  into  court 
or  appear  and  show  cause  to  the  con- 
trary, and  an  order  adjudging  the  re- 
sponse  to   the   rule   insufficient   and 
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awardins  an  attachment  for  contempt, 
are  not  final  orders  from  whicli  an  ap- 
peal will  lie. 

Foly  V.  Smith,  6  Ky.  Opln.  118. 

-Nature  in  general. 


§68^ 

The  Court  of  Appeals  has  no  juris- 
diction of  an  appeal  taken  from  an 
order  of  the  court  which  was  not  a 
final  order. 

Anderson  v.  Grady,  8  Ky.   Opin. 
624. 

An  order  of  the  court  directing  a 
party  to  pay  money  into  court  is  an  in- 
terlocutory order  and  can  not  he  ap- 
pealed from,  but  an  order  directing 
the  money  to  be  paid  over  to  one  of 
the  parties  is  a  final  order  and  ma> 
be  appealed  from. 

Settle's  Admr.  v.  Gordon,  8  Ky. 
Opin.  775. 

§  73. ^Appealabla  Judgments  and  or- 
ders. 
If  the  case  was  heard  before  it  stood 
for  trial,  that  according  to  §  578,  Civil 
Code,  Is  a  clerical  misprision,  which 
can  not  be  corrected  on  appeal,  but  by 
motion,  when  judgment  was  rendered. 
Farmer  v.  Milan,  1  Ky.  Opin.  344. 

A^Hiere  the  allegations  in  a  petition 
in  a  suit  for  the  recovery  of  a  debt  of 
$2,055.00,  showed  only  an  obligation 
for  one-half  that  sum,  yet  the  prayer 
asked  for  a  judgment  for  the  whole 
amount,  and  a  verdict  was  rendered 
accordingly;  it  was  a  clerical  mispri- 
sion, which  could  only  be  corrected  on 
a  motion,  in  the  lower  court,  and  un- 
til acted  on  by  it,  the  appellate  court 
court  has  no  jurisdiction. 

Mansfield  v.  Mansfield's  Admr.,  2 
Ky.  Opln.  182. 

An  appeal  will  lie  from  a  judgment 
vacating  a  judgment  and  granting  a 
new  trial. 

Pague  V.  Ottumwa  &  K.  R.  Co.,  10 
Ky.  Opin.  843. 

§75.  Final  Judgments  or  decrees. 

An  appeal  can  only  be  taken  from 
a  final  Judgment,  and  where  two  days 
after  rendition  a  motion  is  filed  to  set 
it  aside,  the  court,  so  long  as  the  mo- 
tion waa  pending,  had  full  power  over 
the  judgment;  and  not  being  disposed 
of,  the  judgment  was  not  final. 

Hoggins  ▼.  Elliston,  8  Ky.  Opin. 
328. 


A  final  judgment  is  one  which  finally 
determines  the  rights  of  the  parties. 
Anderson  v.  Grady,  8  Ky.   Opin. 
624. 

A  judgment  granting  a  new  trial  in 
an  action  prosecuted  under  the  provi- 
sions of  §  344  of  the  Civil  Code  of 
Practice  (Bullitt)  is  final,  and  an  ap- 
peal may  be  taken  from  it. 

Atkins  V.  Atkins,  9  Ky.  Opin.  882. 

An  appeal  can  only  be  taken  from  a 
final  judgment. 

Davis  V.  Montgomery,  10  Ky.  Opln. 

508. 
Cooper's  Admr.  v.  Louisville  &  N. 
R.  Co.,  10  Ky.  Opin.  387. 

Where  one  petitions  for  a  new  trial 
and  secures  it  and  obtains  a  judgment, 
if  he  is  not  satisfied  with  such  judg- 
ment he  has  a  right  to  appeal  from  it, 
but  he  can  not  have  the  original  judg- 
ment modified  by  piecemeal  and  thus 
speculate  on  his  chances  for  success 
in  the  one  case  or  the  other,  but  an 
appeal  may  only  be  taken  from  a  final 
judgment,  and  different  appeals  can 
not  be  maintained  on  parts  of  a  judg- 
ment. 

Apperson's   Admr.   v.  Apperson's 
Bxr.,  13  Ky.  Opin.  424. 

§76^ Nature  In  general. 

Should  the  chancellor  set  aside  or- 
ders dismissing  actions,  and  order  the 
court  in  which  they  were  pending  to 
replace  them  on  the  docket  of  prepa- 
ration and  trial  after  the  expiration  of 
the  term,  his  power  over  them  would 
cease,  and  an  appeal  therefrom  will 
be  allowed. 

Miller  V.  Funk,  4  Ky.  Opin.  224. 

A  judgment  for  divorce  a  mensa  et 
thoro,  and  an  allowance  to  the  wife, 
is  such  a  final  judgment  as  may  be  ap- 
pealed from. 

Dial  V.  Dial,  5  Ky.  Opln.  633. 

Where  a  rule  against  a  party  to  pay 
money  into  court  is  made  absolute 
and  an  attachment  Issued  thereon,  it 
is  a  final  order  in  the  case  and  may  be 
appealed  from. 

Lansdale   v.   Webb,   5   Ky.   Opin. 
611. 

A  judgment  confirming  a  commis- 
sioner's report  of  settlement  with  an 
executor,     dissolving     an     injunction 
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granted  in  the  case  and  adjudging  the 
money  In  the  hands  of  the  executor  to 
belong  to  him,  is  final  and  confers 
upon  the  Court  of  Appeals  Jurisdiction 
to  review  it. 

Roberts   v.   Malone,   5   Ky.   Opin. 
302. 

Where  the  commonwealth's  attorney 
moved  the  trial  court  for  a  forfeiture 
of  a  bail  bond,  introduced  the  clerk 
of  the  court  to  identify  the  bond,  and 
the  court  refused  to  permit  the  clerk 
to  answer  the  questions  put  to  him, 
but  the  court  made  no  order  whatever 
respecting  the  motion,  there  can  be  no 
appeal  taken  from  the  court's  refusal 
to  allow  the  offered  evidence,  since 
appeals  are  only  allowed  from  final  or- 
ders or  judgments. 

Commonwealth  v.  Stegala,  11  Ky. 
Opin.  532. 

Where  an  issue  is  as  to  the  right  of 
a  person  to  a  homestead  in  premises, 
and  the  question  is  submitted  to  the 
court  for  judgment,  and  the  court  de- 
cides that  the  party  is  entitled  to  such 
homestead  and  directs  it  to  be  set 
apart  for  her  by  the  commissioners 
before  any  sale  of  the  property  is 
made  to  satisfy  a  debt,  such  judgment 
is  a  final  judgment. 

Brittain  v.  Foley,  13  Ky.  Opin.  949. 

§78. Nature  and  scope  of  decision. 

The  overruling  of  defendant's  mo- 
tion to  dismiss  the  proceedings  and 
set  the  same  aside  is  not  a  final  order 
or  judgment  from  which  an  appeal  can 
be  prosecuted. 

Gooden  v.  Gresham,  6  Ky.  Opin. 
560. 

Appeals  can  only  be  taken  from  final 
judgments,  and  the  refusal  of  the 
court  to  make  certain  parties  defend- 
ants is  not  a  final  order. 

Hackworth  v.  Commonwealth,  13 
Ky.  Opin.  639. 

§79.  Finality  as  to  all  parties. 

Where,  by  the  decree  of  the  chan- 
cellor, the  judgment  is  left  open  to  a 
contingency  or  act  to  be  performed  by 
one  of  the  litigants,  it  is  not  such  a 
final  judgment  as  will  give  the  appel- 
late court  jurisdiction  upon  appeal. 

Lewis  V.  Watson,  1  Ky.  Opin.  617. 

An  order  directing  that  a  case  be 

filed  away  is  not  final,  and  an  order 


of  the  court  overruling  a  motion  to 
reinstate  the  case  on  the  docket  is 
not  a  judgment  dismissing  the  action 
from  which  an  appeal  may  be  prose- 
cuted. 

Smith  V.  Rodes,  2  Ky.  Opin.  23. 

§  82.  Orders  after  Judgment. 

An  order  of  court,  reviving  an  ac- 
tion for  breach  of  promise,  upon  sug- 
gestion of  the  death  of  the  defendant, 
is  not  such  a  final  order  as,  by  consent 
of  the  parties,  will  give  the  appellate 
court  jurisdiction. 

Ware's   Admr.   v.   Wilson,   3   Ky. 
Opin.  478. 

No  appeal  lies  from  an  order  of  the 
circuit  judge  refusing  to  certify  to  a 
claim  for  a  reward  in  accordance  with 
the  statute. 

Cockrill  V.  Commonwealth,  11  Ky. 
Opin.  385. 

(E)  NATURE,  SCOPE,  AND  EFFECT 

OF  DECISION. 

§  102.  On  demurrer. 

No  appeal  lies  from  an  order  sus- 
taining a  demurrer,  unless  it  is  fol- 
lowed by  a  judgment  in  its  nature 
final. 

Williams    v.    Merrifleld,    10    Ky. 
Opin.  512. 

§110.  On  motion  for  new  trial. 

No  appeal  can  be  taken  from  an  or- 
der granting  a  new  trial. 

McSwinney's  Admx.  v.  McCay,   8 
Ky.  Opin.  491. 

(F)  MODE    OF    RENDITION,    FORM, 
AND    ENTRY   OF  JUDGMENT 

OR  ORDER. 

§  135.  Findings  and  conclusions  of  In- 
termediate courts. 
Where  the  chancellor  makes  a  find- 
ing in  a  case  that  should  have  been 
tried  as  an  action  at  law  his  finding 
will  be  treated  just  as  the  Court  of 
Appeals  would  treat  the  verdict  of  a 
jury. 

Hatton  V.   Harman,   9   Ky.   Opin. 
394. 

TV.    RIGHT  OF  REVIEW. 

(A)  PERSONS  ENTITLED. 

§  136.  Nature  and  grounds  of  right. 

A  non-resident  defendant  may  take 
an  appeal  to  the  Court  of  Appeals,  and 
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this  would  be  an  appearance  to  the 
action. 

Robinson  v.  Hudson,  5  Ky.  Opin. 
256. 

The  right  to  review  on  appeal  is  not 
dependent  on  a  bill  of  exceptions  or  a 
motion  for  a  new  trial,  where  the  law 
and  facts  were  submitted  to  the  chan- 
cellor for  decision. 

United  Life,  Fire  &  Marine  Co.  y. 
Von  Bories,  6  Ky.  Opin.  644. 

§  147.  Privity  with  parties. 

Where  appellants.  G.  and  others, 
neither  attacked  the  mortgage  nor,  by 
impleading,  litigated  with  the  appel- 
lee, M.,  the  question  of  priority,  nor 
claimed  any  judgment  against  him,  as 
co-defendants  with  him,  they  can  not 
maintain  an  appeal  against  him. 

Moore  v.  Moore,  3  Ky.  Opin.  654. 

§14&  Persona  other  than  parties  or 
privies. 
Citizens  of  a  county  can  not  prose- 
cute an  appeal  to  the  appellate  court, 
in  the  name  of  the  county,  from  the 
order  of  the  county  court  to  subscribe 
stock  to  a  turnpike  company. 

Nelson  County  v.  Murphy,  3  Ky. 
Opin.  487. 

The  stockholders  of  a  corporation 
have  no  right  to  prosecute  an  appeal 
from  a  judgment  against  the  company 
in  its  corporate  capacity. 

Ray  V.  Knowles,  5  Ky.  Opin.  569. 

One  not  a  party  to  the  record  can 
not  appeal  from  the  judgment  ren- 
dered in  the  cause,  except  in  the  single 
instance  where  one  not  a  party  applies 
to  be  made  a  party  and  his  application 
is  refused. 

Nathan  v.  Jones,  9  Ky.  Opin.  119. 

§150.  interest  in  subject-matter. 

An  administratrix's  right  to  prose- 
cute an  appeal  from  the  judgment  dis- 
missing her  petition.  Is  not  a  personal 
but  a  fiducial  right  existing  so  long  as 
she  continues  to  act  as  administra- 
trix. 

Shercliff  v.   Cooper,  5  Ky.  Opin. 
774. 

(B)   ESTOPPEL,    WAIVER    OR 
AGREEMENT  A8  AFFECT- 
ING RIGHTS. 

§154.  Recognition  of  or  aoquieacenoe 
In  decision. 
The  appearance  before  the   appel- 


late court  by  brief  of  an  administra- 
tor as  to  whom  no  appeal  had  been 
taken  nor  bond  executed,  will  cure 
any  defects,  errors  or  irregularities, 
against  which  he  can  not  complain. 
Ferguson  v.  Johnson,  2  Ky.  Opin. 
549. 

All  objections  to  the  informality  and 
Irregularities  were  waived  by  the  par- 
ties, as  there  were  no  exceptions  taken 
to  the  proceedings. 

MUler   V.   MiUer's   Admr.,    1   Ky. 
Opin.  714. 


V.  PRESENTATION  AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)   ISSUES    AND    QUESTIONS    IN 
LOWER  COURT. 

§  169.  Necessity  of  presentation  In 
general. 
Objection  that  a  certain  person  was 
not  made  a  party  to  an  action  can 
not  be  made  for  the  first  time  in  the 
Court  of  Appeals. 

Moore  v.  Campbell,  7  Ky.  Opin. 
509. 

The  question  as  to  the  sufficiency  of 
an  answer  can  not  be  raised  for  the 
first  time  in  the  Court  of  Appeals,  al- 
though technically  defective,  where  it 
was  not  demurred  to. 

Chapman  v.  Fehler  &  Co.,  7  Ky. 
Opin.  394. 

A   clerical   misprision    can   not   be 
made  available  in  the  Court  of  Ap- 
peals   until    the    circuit    court    upon 
proper  application  refuses  to  correct  It. 
Brown  v.  Goodridge's  Exr.,  5  Ky. 
Opin.  15. 

The  administrator,  whose  duty  it 
was  to  have  the  process  properly 
served,  could  not  take  advantage  of 
this  error  on  appeal. 

Miller's  Admr.  v.  MiUer's  Credi- 
tors, 3  Ky.  Opin.  538. 

Where  appellant  answered  both  the 
original  and  cross-petition  of  appellee 
without  objection  to  the  jurisdiction 
of  the  court,  but  failed  to  answer  the 
amended  cross-petition,  objection 
taken  for  the  first  time  in  the  Court 
of  Appeals,  that  the  circuit  court  had 
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no    jurisdiction   to    render   the   judg- 
ment, can  not  be  sustained. 

Louder  y.  McDonnell,  4  Ky.  Opin. 
170. 

§  171.  Nature  and  theory  of  cause. 

Where  records  of  other  cases  were 
properly  before  the  trial  court  upon 
a  trial  of  a  motion  to  file  appellants' 
petition,  appellants  can  not  be  heard 
to  complain  In  the  Court  of  Appeals 
that  they  were  prejudiced  in  the  lower 
court  by  certain  proceedings  to  which 
they  at  the  time  interposed  no  ob- 
jection. 

Miller  V.  Pope,  6  Ky.  Opin.  134. 

Where,  in  the  lower  court,  appellant 
treated  the  rule  of  the  chancery  court 
as  a  petition,  and  no  objection  to  this 
character  of  proceeding  was  made,  but 
he  filed  an  answer  going  to  the  merits 
of  the  case;  under  §  5  of  Act  March  21, 
1870,  a  litigant  who  has  actually  ap- 
peared in  court,  and  by  his  conduct  in- 
duced the  chancellor  and  the  opposite 
party  to  believe  that  he  intended  to 
waive  all  formal  defects  or  omissions, 
can  not.be  allowed  after  he  is  defeated 
upon  the  merits  of  the  controversy,  to 
take  advantage  of  the  technical  objec- 
tions for  the  first  time  in  the  appel- 
late court. 

Foreman  v.  Hope  Ins.  Co.,  4  Ky. 
Opin.  532. 

(B)   OBJECTIONS     AND     MOTIONS, 
AND  RULINGS  THEREON. 

§181.  Necessity  of  objections  In  gen- 
eral. 
Where  two  conveyances  are  made  at 
different  times  to  different  persons  for 
separate  tracts  of  ground,  there  should 
be  separate  suits  to  set  them  aside; 
but  since  the  statute,  Civ.  Code,  §  114, 
provides  that  unless  objection  is  made 
in  the  court,  the  error  in  Improperly 
joining  two  actions  in  one  is  waived; 
no  objection  having  been  made  in  the 
court  below,  none  can  be  made  in  the 
court  of  appeals. 

Caldwell  v.  Caldwell,  8  Ky.  Opin. 
434. 

A  party  can  not  except  to  a  decision 
made  at  the  instance  of  the  adverse 
party,  unless  he  had  made  objection 
to  the  motion,  offer  or  request  of  the 
adverse  party;  and  where  an  instruc- 
tion is  given  at  the  instance  and  on 


the  motion  of  the  appellee  without  ob- 
jection by  appellant,  his  exceptions  to 
the  decision  of  the  court  thereon  will 
be  insufficient  to  bring  them  before 
the  court  for  review  on  appeal. 

City  of  Hopkinsville  v.  Pelton,  10 
Ky.  Opin.  210. 

§  182.  Nature  or  form  of  remedy. 

§  183^ Objections  In  general. 

If  no  objections  are  made  in  the 
court  below  on  accoimt  of  misjoinder 
of  actions,  no  objection  thereto  can 
be  made  in  this  court. 

Johnson  v.  Rodes,  8  Ky.  Opin.  846. 

§191.  Pleading. 

§  192. Defects  In  general. 

A  petition  in  an  action  on  a  judg- 
ment against  an  administrator  which 
does  not  allege  original  liability  of  the 
decedent  is  ground  for  reversal  on 
appeal  of  a  judgment  based  thereon 
whether  the  petition  was  objected  to 
in  the  court  below  or  not. 

DeBard  v.  Dawson's  Admr.,  4  Ky. 
Opin.  344. 

§  194. Objections    to    plea    or    an- 
swer,  or   to    subsequent    plead- 
ings. 
On  objection  that  the  amount  prayed 
for  in  a   counterclaim   is   blank,   the 
counterclaimant  is  not  entitled  to  re- 
cover anything  thereon,  where  the  ob- 
jection is  not  made  at  the  proper  time, 
and   is   waived,   and   comes   too   late 
when  first  made  on  appeal. 

Miller's   Exr.   v.   Wilson,   11   Ky. 
Opin.  541. 

§  195,^ Amendments  and  Supple- 
mental pleadings. 
Where  a  defendant  against  whom 
judgment  by  default  was  taken  in  the 
quarterly  court  appeals  to  the  circuit 
court,  he  may  file  his  answer  after 
the  appeal,  and  the  case  is  to  be  tried 
de  novo,  and  the  fact  that  no  issue 
was  tendered  in  the  quarterly  court 
will  not  prevent  him  from  filing  his 
answer  in  the  circuit  court  after  ap- 
peal. 

Cummins    v.    Fitzgerald,    10    Ky. 
Opin.  47. 

§202.  Evidence  and  witnesses. 

Objection  to  evidence  may  be 
deemed  waived  where  the  ruling  was 
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not  excepted  to  and  was  not  made  a 
ground  for  a  new  trial. 

Flshbeck  v.  Baughner,  Brooks  & 
Co.,  7  Ky.  Opin.  194. 

Where  evidence  was  admitted  with- 
out objection,  the  question  of  its  com- 
petency can  not  be  raised  on  appeal. 
Newport  Street  Ry.  Co.  v.  Crumby, 
4  Ky.  Opin.  197. 

§204. ^Admission  of  evidence. 

Where  plaintiff  was  allowed  the 
greatest  possible  latitude  in  giving  his 
testimony,  he  can  not  object  to  de- 
fendant assuming  the  same  privilege. 
Rodgers  v.  Flick,  7  Ky.  Opin.  22. 
The  evidence  introduced  on  the  trial 
was  not  objected  to,  and  therefore  no 
question  as  to  its  admission  in  the 
court  below  can  be  raised  or  consid- 
ered in  court  of  appeals  for  the  first 
time. 

Stone  V.  Richmond  &  Tate's  Creek 
Tpk.  Road  Co.,  1  Ky.  Opin.  172. 

§214.  Instructions. 

Oral  instructions  must  be  objected 
to  when  given,  or  a  demand  to  have 
them  reduced  to  writing,  to  be  avail- 
able on  appeal. 

Patrick    v.    Whltaker    Admr,,    3 
Ky.  Opin.  532. 

Unless  an  objection  be  made  to  an 
instruction,  when  it  is  offered,  it  can 
not  avail  an  appeal,  though  an  excep- 
tion be  taken  to  the  ruling  of  the  court 
when  the  instruction  was  given. 

Boone    v.   Clarkson,   2   Ky.   Opin. 
601. 

Where  instructions  are  not  excepted 
to,  the  action  of  the  court  in  relation 
to  them  can  not  be  made  available  as 
a  ground  of  reversal. 

FYancis  v.  Commonwealth,  3  Ky. 
Opin.  422. 

§215, Objections  In  general. 

Where  no  objection  was  made  and 
no  exception  taken  to  the  giving  of 
instructions,  no  question  as  to*  them 
is  presented  on  appeal. 

Russell  V.  Lynn,  8  Ky.  Opin.  192. 

§216d Requests  and.  failure  to  give 

instructions. 
No   exceptions   were  taken   to  the 
ruling  of  the  court  in  giving  instruc- 
tions asked  for  by  appellee  and  refus- 
ing the  one  asked  for  by  appellant. 


which  must  be  regarded  as  a  waiver 
of  the  errors  of  the  court. 

Green  &  Taylor  County  Tpk.  Co. 
T.  Hickey,  8  Ky.  Opin.  388. 

No  objection  was  made  to  the  in- 
struction asked  by  appellee,  nor  was 
exception  taken  when  it  was  given, 
nor  was  any  exception  taken  to  the 
opinion  of  the  court  overruling  the  one 
asked  by  appellant,  so  that  whether 
there  was  any  error  committed  in  giv- 
ing or  refusing  the  instruction  can  not 
be  considered  by  the  court  on  appeal. 
Gregory  v.  Traylor,  3  Ky.  Opin. 
503. 

§223.  Judgment. 

A  Judgment  of  the  court  on  the  law 
and  the  facts  submitted  to  it  is  as 
binding  as  the  verdict  of  a  Jury. 

Riley  v.  Louisville  L.  &  C.  R.  Co., 
6  Ky.  Opin.  183. 

§227.  Proceeding  for  review. 

Objections  not  made  to  the  filing  of 
a  bill  of  exceptions  at  a  special  term 
of  the  lower  court,  can  not  be  made 
for  the  first  time  in  the  court  of  ap- 
peals. 

Shannon  v.  Trimble,  2  Ky.  Opin. 
223. 

§230.  Necessity  of  timely  objections. 
On  appeal  from  a  Judgment  by  de- 
fault as  to  the  validity  of  a  marshal's 
bond  reciting  that  "David  Webb,  as 
Marshal,"  and  others  as  "sureties  do 
hereby  covenant  that  the  said  David 
Webb  as  constable  of  Daviess  county 
shall  well  and  truly,"  etc.,  an  objection 
as  to  this  informality  is  not  available 
for  the  first  time  in  the  appellate 
court. 

Webb   V.   Hall   &    Sutton,   2   Ky. 
Opin.  558. 

Where  a  defendant  makes  no  objec- 
tions to  the  filing  of  an  amended  com- 
plaint in  the  court  below,  it  is  too  late 
for  him  to  raise  the  question  for  the 
first  time  in  the  Court  of  Appeals. 
Louisville,  C.  &  L.  R.  Co.  v.  Ram- 
sey, 11  Ky.  Opin.  274. 

§231.  Necessity  of  •peclflc  objection. 
The  Court  of  Appeals  will  not  re- 
verse on  account  of  an  erroneous  in- 
struction  where   the   record   fails   to 
show  that  any  objection  or  exception 
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was  taken  to  the  giving  of  such  in- 
struction. 

Kentucky  Central  Railroad  y.  Pat- 
ton,  10  Ky.  Opln.  604. 

No  contention  can  be  maintained  in 
the  Court  of  Appeals  as  to  the  compe- 
tency of  evidence,  where  no  objection 
to  it  is  shown  by  the  record  to  have 
been  made  in  the  trial  court. 

Boyd  V.  Morris,  10  Ky.  Opln.  768. 
There  must  be  both  an  objection 
and  an  exception  to  an  Instruction 
given  by  the  trial  court  before  the 
Court  of  Appeals  can  consider  it  to  de- 
termine whether  it  Is  erroneous. 

Crooks   &   Co.  V.   Dllllon,  10  Ky. 
Opln.  638. 

§234.  Necessity  of  motion   prssentino 

objection. 
§236^— In    proceedings    before   trial 

or  hearing. 
It  is  a  clerical  misprision  to  render 
judgment  before  the  cause  stands  for 
trial,  but  where  no  motion  has  been 
made  in  the  lower  court  to  correct  the 
error,  the  Court  of  Appeals  can  not 
reverse. 

Hayner  &  Dunlevy  v.  Templeman, 

5  Ky.  Opln.  542. 

§238. As  to  Judgnfient,  or  modifica- 
tion or  vacation  of  Judgment. 
Where  a  judgment  has  been  entered 
in  a  cause  against  a  person  who  was 
not  a  party  to  the  action,  before  such 
person  can  appeal  from  such  a  Judg- 
ment he  must  make  an  effort  to  set 
the  Judgment  aside. 

Barker   v.   Barker,   11   Ky.   Opln. 
203. 

§243.  Effect  of  failure  to  make  ob- 
jection. 
Appellants  were  held  not  to  have 
waived  the  right  to  certain  Judgments 
reversed  because  of  their  failure  to 
appear  in  the  trial  court  and  object  to 
the  character  of  the  proceedings 
therein. 

Campbell  v.  Commonwealth,  6  Ky. 
Opln.  1. 

In  the  absence  of  objection  to  evi- 
dence or  in  the  absence  of  exceptions 
to  instructions,  any  errors  contained 
therein  will  be  deemed  to  have  been 
waived. 

Marshall  v.  Commonwealth,  6  Ky. 
Opln.  742. 


The  Court  of  Appeals  will  not  re- 
verse on  account  of  oral  instruction 
where  neither  side  objects. 

Shotwell  V.   Yelton,   5   Ky.   Opln. 
148. 


(C)   EXCEPTIONS. 

§248.  Necessity  In  general. 

Where  the  court  refused  to  permit 
the  filing  of  a  bill  of  exceptions  for  the 
reason  that  it  was  not  offered  at  the 
proper  time,  counsel  should  have  ten- 
dered his  bill  of  evidence  and  excepted 
to  the  ruling  of  the  court  in  refusing 
the  filing,  and  made  the  bill  of  evi- 
dence thus  offered  and  his  last  excep- 
tion a  part  of  the  record. 

Ford   V.    Clement    Shobe,    7    Ky. 
Opln.  442. 

On  appeal  of  a  case  from  the  county 
to  the  circuit  court,  the  latter  has  the 
right  to  correct  errors  in  a  commis- 
sioner's report  not  excepted  to  in  the 
county  court  settlement. 

Dodd,  Admr.,  v.  Kuykendall,  3  Ky. 
Opln.  193. 

Appellants  did  not  except  to  the  or- 
der of  submission,  and  in  the  absence 
of  such  fact  it  can  not  be  assumed  that 
they  were  thereby  prejudiced. 

Crotenkemper    &    Co.    v.    HIU    & 
Smith,  5  Ky.  Opln.  680. 

Where  misconduct  of  a  party  is  as- 
signed as  error,  it  being  claimed  that 
his  attorney  was  guilty  of  such  mis- 
conduct in  his  argument,  it  will  not  be 
considered  an  appeal  when  the  record 
fails  to  disclose  the  fact  that  any  ex- 
ception was  taken  to  the  ruling  of  the 
court  thereon. 

Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Coffee,  13  Ky.  Opln.  823. 

§249.  Necessity  on  trial  by  court  or 
referee  In  general. 
The  Court  of  Appeals  will  not  in- 
quire whether  there  were  exceptions 
to  a  master's  report,  but  if  the  report 
Is  erroneous,  and  the  judgment  is 
based  upon  it,  and  the  judgment  is 
appealed  from,  the  Court  of  Appeals 
will  reverse  the  judgment. 

Johnson  v.  Chase,  5  Ky.  Opln.  502. 

§252.  Review  of  rulings  as  to  plead- 
ings. 
It  is  the  duty  of  an  appellant,  in  or- 
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der  to  get  a  review  by  the  appellate 
court,  to  file  exceptions  to  the  ruling 
of  the  court  below  on  refusal  to  per- 
mit the  filing  of  an  amended  answer, 
and  then  present  and  file  a  bill  of  ex- 
ceptions making  the  rejected  amended 
answer  a  part  thereof,  and  incorporat- 
ing them  in  the  record,  as  it  is  not  the 
official  duty  of  the  clerk  to  state  that 
the  rejected  pleadings  are  the  same 
that  he  copies,  and  the  appellate  court 
can  not  upon  such  unofficial  state- 
ment so  treat  them. 

Orr  ▼.  SEedger,  2  Ky.  Opin.  51. 

§258.  Review   of   proceedings  at  trial. 

Aji    exception   to   an  Instruction   is 

not  sufficient   to  authorize  the  Court 

ot  Appeals   to  inquire  into  the  error, 

11  there  be  one  in  giving  an  instruc- 

tion»  but  it  must  be  objected  to  when 

asked  for,  and  then  the  ruling  of  the 

conit,  if  given,  excepted  to. 

Salle  V.  Hurt,  5  Ky.  Opin.  268. 

Where  the  ruling  of  the  court  in  giv- 
ing instructions  was  not  excepted  to 
by  appellant,  the  Court  of  Appeals  will 
not  review  the  Instructions. 

Towler  v.  Wilson,  5  Ky.  Opin.  10. 

§260. Rulings  as  to  evidence. 

Where  exceptions  are  not  taken  to 
the  decision  of  the  court,  in  sustaining 
exceptions  to  the  evidence,  It  can  not 
be  subject  to  revision  by  the  court  of 
appeals. 

Potte  V.  Bowler,  1  Ky.  Opin.  134. 

Where  a  ruling  of  the  court,  sus- 
taining exceptions  to  the  depositions, 
was  not  excepted  to,  the  propriety  of 
the  ruling  is  not  before  the  court  on 
appeal. 

Ford  V.  Crockett  &  Hildreth,  1  Ky. 
Opin.  382. 

§263. Instructions,   and   failure   or 

refusal  to  give  instructions. 
Where  the  record  does  not  show  ex« 
ceptions  to  the  giving  or  refusing  of 
instructions  below,  the  appellate  court 
can  not  revise  it. 

Burrick  v.  Bums,  2  Ky.  Opin.  62. 

To  be  available  on  appeal,  an  excep- 
tion to  the  action  of  the  court  in  giv- 
ing instructions  asked  for.  by  appel- 
lees, must  be  taken  at  the  time,  and 
not  after  the  motion  for  new  trial  had 
been  overruled. 

Cooper   V.   Thomas,   8  Ky.   Opin. 
368. 


§265.  Exceptions  to  decision  of  find- 
ings by  court. 
One  failing  to  except  to  an  order 
requiring  him  to  elect  which  of  the 
causes  of  action  he  will  prosecute 
waives  his  right  to  have  the  Court  of 
Appeals  pass  upon  the  question. 

Smith  V.  Berry,  8  Ky.  Opin.  795. 

§  272.  Necessity  of  timely  exception. 

Where  the  court  explains  the  in- 
struction to  the  jury,  the  error,  if  one, 
can  not  be  made  available  in  the  Court 
of  Appeals  unless  excepted  to  at  the 
time. 

Salle  V.  Hurt,  5  Ky.  Opin.  268. 

§276.  Effect  of  failure  to  talce  proper 
exception. 
Where  a  plaintiff  did  not  except  to 
an  order  permitting  the  filing  of  a 
cross-petition,  but  on  the  following  day 
made  a  motion  to  set  aside  the  order, 
and  excepted  to  the  overruling  of  that 
motion,  such  exception  did  not  reach 
back  to  the  order  permitting  the 
amendment  to  be  filed,  and  the  order, 
permitting  the  filing  of  the  amend- 
ment, was  waived. 

Lair  V.  Reynolds,  7  Ky.  Opin.  182. 

§280.  Waiver  of  exception*. 

Where  evidence  is  excepted  to  as 
Incompetent  and  the  court  below  fails 
to  pass  on  the  question  it  must  be  re- 
garded as  waived. 

Hodges  V.  Cassity,  5  Ky.  Opin.  489. 

Neither  the  admissibility  of  evi- 
dence nor  the  competency  of  evidence 
offered  by  depositions  can  be  consid- 
ered by  the  Court  of  Appeals  where  it 
is  not  shown  that  the  trial  court  ruled 
upon  the  exceptions  tendered  by  ap- 
pellants, as  such  exceptions  will  be 
treated  as  waived  by  appellants. 

Harris  &  Martin  v.  Neeley,  10  Ky. 
Opin.  627. 

Where  the  trial  court  fails  to  act 
upon  exceptions  to  depositions  and 
upon  the  report  of  a  commissioner, 
and  afterward  the  case  is  submitted 
by  agreement,  and  no  complaint  is 
made  that  the  exceptions  had  not  been 
acted  upon,  such  exceptions  are  waived 
and  the  case  will  be  considered  as  if 
no  exceptions  to  the  evidence  hsd  been 
taken,  and  since  the  trial  court  took 
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no  action  as  to  the  commissioner's  re- 
port, there  is  nothing  to  review  here. 
Holmes   v.    Curtis,   13   Ky.    Opln. 
369. 


(D)   MOTIONS  FOR  NEW  TRIAL. 

§281.  Necessity  In  general. 

In  order  for  the  appellant  to  avail 
himself,  on  appeal,  of  errors  com- 
mitted in  the  lower  court  in  refusing 
to  allow  counsel  to  comment  on  the 
answers  of  defendant  to  the  Jury,  such 
errors  must  be  embraced  in  a  written 
application  for  a  new  trial  at  the  time 
of  making  the  motion.  Section  372, 
Civil  Code. 

Swan's  Admr.  v.  Vaughn,   1  Ky. 
Opin.  620. 

The  provisions  In  S  872,  Civ.  Code, 
as  to  applications  for  a  new  trial  by 
motion,  etc.,  requires  all  errors  which 
the  party  complaining  deems  to  have 
been  committed  prejudicial  to  him  in 
the  progress  of  the  trial,  to  be  pre- 
sented in  writing  as  grounds  for  a 
new  trial,  in  order  to  direct  the  atten- 
tion of  the  appellate  court  to  the  al- 
leged errors  for  correction,  the  mere 
objection  to  the  introduction  of  testi- 
mony during  the  trial  not  being  suffi- 
cient. 

Delaney  v.  Lee,  2  Ky.  Opin.  451. 

It  is  essential  that  the  party  com- 
plaining shall  make  a  motion  for  a 
new  trial  in  order  to  have  errors  cor- 
rected by  the  Court  of  Appeals. 

McHenry  v.  Phelps,  5  Ky.  Opin. 
102. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  Judgment  on  account  of 
the  giving  of  an  instruction  excepted 
to,  where  the  error  in  giving  such  in- 
struction was  not  assigned  as  a  ground 
for  a  new  trial. 

Broylton  v.  Spooner,  9  Ky.  Opin. 
821. 

Even  conceding  that  it  was  ^rror  to 
admit  certain  evidence  at  the  trial, 
where  such  error  is  not  designated  as 
a  ground  for  a  new  trial,  the  Court  of 
Appeals  can  not  review  the  action  of 
the  trial  court  relative  thereto. 

Forsjrth  v.  Jones,  9  Ky.  Opin.  502. 

Nothing  is  brought  before  the  court 

of  appeals  in  an  appeal  where  no  mo- 


tion for  a  new  trial  has  been  made,  ex- 
cept the  pleadings,  verdict  and  Judg- 
ment, and  the  grounds  alleged  must 
be  specific  as  to  the  errors  relied  upon 
for  a  reversal. 

Bryant  v.  Joyce,  10  Ky.  Opin.  121. 

When  an  error  is  committed  by  the 
trial  court,  a  party  against  whom  It 
is  conmiitted  can  not  have  the  error 
passed  upon  by  the  Court  of  Appeals, 
without  first  bringing  the  matter  be- 
fore the  trial  court  by  motion  for  a 
new  trial  and  giving  that  court  an  op- 
portunity to  correct  the  error. 

Dils  V.  Adkins,  11  Ky.  Opln.  298. 

In  the  absence  of  a  motion  and 
grounds  for  a  new  trial,  nothing  is 
brought  to  this  court  for  review  on  ap- 
peal except  the  inquiry  as  to  whether 
the  pleadings  state  any  cause  of  ac- 
tion or  defense  and  whether  the  evi- 
dence heard  and  properly  presented 
by  bill  authorizes  the  Judgment,  and 
every  other  cause  is  waived  by  the 
failure  to  file  a  motion  for  new  trial. 
JefTerson  v.  Watson,  13  Ky.  Opin. 
282. 

While  any  errors  committed  during 
the  progress  of  a  trial  are  not  subject 
to  revision  by  the  Court  of  Appeals, 
unless  such  errors  are  presented  to  the 
trial  court  in  a  motion  for  a  new  trial, 
still  there  may,  in  the  absence  of  a 
motion  for  a  new  trial,  be  an  inquiry 
as  to  whether  the  pleadings  state  any 
cause  of  action  or  defense  and  whether 
there  is  any  evidence  heard  and  prop- 
erly presented  by  bill  to  support  the 
Judgment. 

JefTerson  v.  Watson,  13  Ky.  Opln. 
418. 

It  is  never  necessary  in  a  motion  for 
a  new  trial  to  specify  errors  not  oc- 
curring during  the  progress  of  the 
trial,  and  errors  occurring  prior  to  the 
trial  will  be  considered  by  the  Court 
of  Appeals  when  properly  brought  be- 
fore it,  and  a  motion  for  a  new  trial 
as  to  them  is  not  proper. 

JefTerson  v.  Watson,  13  Ky.  Opin. 
418. 

§287.  Review  of  proceedings  at  trial. 
Under  Civ.  Code  Prac,  S  372,  requir- 
ing the  grounds  for  a  new  trial  to  be 
specified  In  writing,  failure  to  pre- 
sent the  admission  of  evidence  as  a 
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ground  for  a  new  trial  excludes  such 
grounds  from  consideration  on  appeal, 
as  it  will  be  treated  as  waived. 

Buclianan  &  Rodgers  v.  Austin,  6 
Ky.  Opin.  47. 

Where  the  court  refused  to  permit 
a  defendant  to  offer  evidence  to  sus- 
tain the  allegation  of  his  answer  re- 
specting the  wrongful  conversion  of 
the  property,  and  this  was  not  made 
a  ground  for  a  new  trial,  the  Court  of 
Appeals  will  not  pass  on  the  alleged 
error. 

May  V.  Dils,  10  Ky.  Opin.  225. 

§291. Rulings  as  to  submlMion  of 

case  or  question  to  Jury. 
The  error  of  the  court  in  giving  an 
erroneous  instruction  to  the  jury,  not 
assigned  as  a  ground  for  a  new  trial, 
can  not  be  raised  for  the  first  time  on 
appeal,  and  the  Court  of  Appeals  will 
not  pass  upon  such  error. 

Outzwilder    ▼.    Wagner,    11    Ky. 
Opin.  371. 

§292. Instructions,    and   failure    or 

refusal  to  give  instructions. 
Where  there  is  nothing  in  the  mo- 
tion for  a  new  trial  calling  the  atten- 
tion of  the  court  to  errors  in  an  in- 
struction, the  Court  of  Appeals  will 
not  consider  the  error,  and  it  will  not 
consider  any  error  not  specifically  as- 
signed and  presented  by  motion  for  a 
new  trial. 

Lynch  v.  Stapleton,  12  Ky.  Opin. 
119. 

§305.  Necessity  and  Sufficiency  of  ex- 
ception to  decision. 
It  is  not  necessary  that  a  litigant 
should  formally  except  to  the  opinion 
of  the  court  in  overruling  a  motion  f o» 
a  new  trial. 

Wade  V.  Harvey  &  Keith,  3  Ky. 
Opin.  120. 

VI.    PARTIES. 

§321.  Appellants  or  plaintiffs  In  error. 

§322. Proper  or  necessary  parties 

In  general. 
A  person  who  was  not  a  party  in  the 
cause  below  can  not  appeal  from  a 
judgment  rendered. 

Stockton  V.  Bank  of  Louisville,  8 
Ky.  Opin.  171. 

One  having  filed  his  petition  and 
been  discharged  in  bankruptcy  more 


than  two  years  after  a  suit  was  insti- 
tuted in  the  state  court  against  him 
can  not  prosecute  an  appeal  from  the 
Judgment  rendered  therein  because  his 
right  to  do  so  has  passed  to  his  as- 
signee in  bankruptcy. 

Wilson  V.  McMuUen,  12  Ky.  Opin. 
77. 

§326.  Appellees,    respondents,    or    de- 
fendants in  error. 

§327. Proper  or  necessary  parties. 

An  appellant  may  prosecute  his  ap- 
peal as  against  one  or  more  of  the 
parties  to  the  record,  but  if  he  fails 
to  make  the  proper  parties,  the  rem- 
edy is  by  motion  to  dismiss  the  appeal. 
McGuire's  Exr.  v.  Robinson's 
Admr.,  10  Ky.  Opin.  518. 

§331.  Death. 

§333. Pending    appeal    or    writ    of 

error. 
Where  a  suit  is  pending  on  appeal 
to  the  Court  of  Appeals,  and  one  of 
the  parties  dies,  the  action  may  be 
revived  against  his  heirs  and  then  de- 
cided; and  in  such  a  case  no  revivor  is 
necessary  by  the  lower  court;  but 
after  decision  reversing  the  cd,use 
where  one  of  the  heirs  has  died  the 
action  may  properly  be  revived  be- 
low as  to  the  heirs  of  such  heir,  and 
after  such  revivors  the  sale  of  real 
estate  made  thereunder  should  be  con- 
firmed. 

Howell's   Exr.   v.    Smith,   13    Ky. 

Opin.  700. 


VII.     REQUISITES    AND   PROCEED- 
INGS FOR  TRANSFER  OF 
CAUSE. 

(A)  TIME  OF  TAKING  PRO- 
CEEDING8. 

§338.  Nature  and  operation  of  limita- 
tions In  general. 
Appeals  may  be  taken  to  the  Court 
of  Appeals  within  three  years  from 
final  Judgments  or  orders. 

McSwinney's  Admx.  v.  McCay,  8 
Ky.  Opin.  491. 

§343.  Commencement     of     period     of 
limitation. 
As  an  appeal  is  required  to  be  prose- 
cuted within  sixty  days  after  the  ren- 
dering of  the  judgment,  and  not  after 
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the  day  of  the  Judgment,  that  day  is 
included  in  the  count 

Vaughn   V.  Walters,  3   Ky.   Opin. 
460. 

In  ascertaining  the  time  in  which  an 
appeal  is  to  be  taken  to  the  circuit 
court,  the  day  on  which  the  judgment 
was  rendered  and  the  day  on  which 
the  appeal  Is  taken  are  both  to  be 
counted. 

Moore  v.  Suerd,  8  Ky.  Opin.  485. 

§349.  Effect  of  disability  or  death  of 
party. 
If  the  party  defendant  is  an  infant 
married  woman,  or  person  of  unsound 
mind,  at  the  time  the  Judgment  is 
rendered,  then  an  appeal  may  be 
taken  within  one  year  after  the  disa- 
bility is  removed. 

DoUins  V.  Perry.  5  Ky.  Opin.  763. 

§351.  Taking  and  perfecting  proceed- 
ing in  time. 
Where,  after  a  new  trial  had  been 
refused  upon  motion,  two  weeks'  time 
was  given  to  file  a  bill  of  exceptions, 
the  filing  of  same  in  three  weeks,  in 
the  clerk's  office  by  consent,  is  not 
evidence  that  the  appellate  court  can 
take  cognizance  of. 

Allen  V.  Vaughn,  4  Ky.  Opin.  467. 

The  mistake  of  a  clerk  of  the  court 
in  advising  appellant  as  to  the  appeal 
is  not  a  defense  against  a  motion  to 
dismiss  the  appeal  because  not  per- 
fected until  after  expiration  of  the 
sixty  days  from  rendition  of  judg- 
ment, since  it  is  the  duty  of  appel- 
lant and  his  counsel  to  know  the  law, 
and  not  rely  on  the  opinion  of  the 
clerk. 

Vaughn  v.  Walters,  3  Ky.  Opin.  460. 

The  filing  of  the  record  in  the 
clerk's  office  with  the  names  of  the 
parties,  appellants  and  appellees,  con- 
stitutes the  appeal;  and  the  suing  out 
of  the  summons  is  not  the  appeal, 
nor  is  this  step  necessary  to  secure 
the  right  of  appeal. 

Gillen  v.  Jones,  9  Ky.  Opin.  386. 

One  desiring  to  appeal  from  a  Judg- 
ment of  the  city  court  to  the  circuit 
court  may  do  so  by  filing  a  transcript 
and  executing  an  appeal  bond,  at  any 
time  within  sixty  days  after  the  Judg- 


ment is  taken,  the  day  of  Judgment 
being  counted  as  one. 

Greer   v.    Spencer,   11   Ky.   Opin. 
358. 

§356.  Effect  of  delay  or  failure  to  take 
proceedings. 
An  appeal  from  an  agreed  Judgment, 
after  the  time  allowed,  will  not  re- 
open the  Judgment,  but  is  held  con- 
clusive as  to  the  question  of  liabil- 
ity therein. 

Graves  v.  Hickerson,  3  Ky.  Opin. 
112. 

If  the  sixty  days  allowed  by  law  in 
which  to  take  an  appeal  has  expired 
before  the  appeal  has  been  taken,  the 
appeal  should  be  dismissed  instead  of 
rendering  other  judgment  for  the 
same  amount. 

McManama  v.  Lucas,  5  Ky.  Opin. 
445. 


(C)   PAYiVIENT  OF  FEES  OR  COSTS, 

AND    BONDS   OR    OTHER 

SECURITIES. 

§372.  Necessity  of  security  to  perfect 
appeal  or  other  proceeding. 
In  prosecuting  an  appeal  from  the 
quarterly  court  to  the  circuit  court, 
the  party  against  whom  the  Judgment 
is  rendered  is  required  to  produce  to 
the  clerk  of  the  circuit  court  a  certi-^ 
fied  copy  of  the  Judgment  and  the 
amount  of  the  cost,  and  execute  be- 
fore the  clerk  a  bond  with  one  or 
more  sufficient  sureties  to  the  effect 
that  appellant  will  satisfy  and  per- 
form the  Judgment  that  may  be  ren- 
dered on  appeal. 

Monarch    v.    Craig,    7    Ky.    Opin. 
146. 

§378.  Sureties. 

§381. Sufficiency  and   Justification. 

When  a  surety  on  an  appeal  bond 
covenanted  to  satisfy  and  perform 
the  Judgment  in  case  it  should  be  af- 
firmed on  the  appeal,  and  the  par- 
ticular appeal  was  dismissed  and  the 
Judgment  appealed  from  was  affirmed 
on  a  subsequent  appeal,  it  was  held 
that  such  security  was  liable,  as  the 
dismissal  of  the  appeal  constituted  a 
virtual  affirmance  of  the  Judgment 
White  V.  McKinley,  10  Ky.  Opin. 
526. 


93     (§  458) 


APPEAL.  IX.  X.  A.  B. 


(§516)     94 


dl  supeirsbdeas   or   stay  of 
proce;e)dinos. 

§458.  Right  to  supersedeas  or  stay  in 
general. 

Appellant  is  not  bound  to  supersede 
the  judgment,  and  payment  thereof 
can  not  be  regarded  as  voluntary  on 
his  part  because  an  execution  had  al- 
ready issued  from  the  quarterly  court, 
and  his  property  had  been  actually 
seized  before  the  dissolution  of  his 
injunction. 

Sisemore  v.  Thomas,  5  Ky.  Opln. 
703. 

§462.  Upon  security. 

A  petition  alleging  the  execution  of 
a  supersedeas  bond,  and  all  facts  of 
its  course  through  the  Appellate  Court 
and  alleging  affirmance  of  the  Judg- 
ment, and  making  the  bond  an  ex- 
hibit, constitutes  a  good  cause  of  ac- 
tion, and  is  not  demurrable. 

Coke  V.  Porter,  4  Ky.  Opin.  26. 

§484.  Scope  and  effect  as  stay. 

The  mere  execution  of  a  superse- 
deas bond,  without  the  issuance  of  the 
order  of  supersedeas,  will  not  render 
the  sureties  liable  for  costs  in  the 
previous  suits  and  rents  and  damages 
for  being  kept  out  of  the  possession 
of  the  property  in  litigation,  during 
the  pendency  of  the  appeals. 

Watson  V.  Nudham,  4  Ky.  Opin. 
385. 


X.  RECORD  AND  PROCEEDINGS 
NOT  IN  REX:;ORD. 

(A)  MATTER  TO  BE  SHOWN  BY 

RECORD. 

§493.  Jurisdiction   of  iower  court. 

Where  a  question,  if  before  the 
court  at  all,  must  have  been  submit- 
ted by  agreement  of  the  parties,  the 
record  should  exhibit  the  state  of 
facts  authorizing  the  court  to  try  and 
determine  the  issue. 

Tabb  &  Co.  v.  Long,  7  Ky.  Opin. 
472. 

§498.  Presentation  and  reservation  of 
grounds  of  review. 

§500. Ruiings  by  lower  court. 

Where  the  record  fails  to  show  that 
the  court  below  acted  on  a  demurrer, 


it  will  be  presumed  that  it  was  over- 
ruled. 

Brown  v.  Wells,  1  Ky.  Opin.  543. 

§511.  Making  and  filing  of  bill  of  ex- 
ceptions, case,  or  statement. 
A  bill  of  exceptions  which  was  not 
filed  within  the  time  allowed  by  the 
court,  or  within  the  authorized  exten- 
sion of  time,  is  not  a  part  of  the 
record  on  appeal. 

United  Life,  Fire  &  Marine  Ins. 
Co.  V.  Eigenmore,  6  Ky.  Opin. 
524. 

§512.  Proceedings      of      intermediate 

courts. 
Where  the  record  of  a  former  suit 
between  the  same  litigants  is  not 
copied  into  the  record  taken  to  the 
appellate  court,  it  can  not  avail  as 
grounds  of  objection,  insisted  on  for 
the  appellant,  that  the  cause  of  ac- 
tion was  barred  by  a  previous  Judg- 
ment. 

Sullivan  v.  Mallony,  2  Ky.  Opin. 

56. 

Where  the  clerk  of  the  court  neg- 
lected to  make  any  indorsement  on 
the  papers  on  appeal  from  the  quar- 
terly to  the  circuit  court,  but  appel- 
lant had  done  all  that  the  law  re- 
quired of  him  in  prosecuting  the  ap- 
peal, the  mere  fact  of  the  failure  of 
the  clerk  to  indorse  the  papers  or  to 
issue  a  supersedeas,  or  attest  the 
bond,  will  not  preclude  the  party  from 
his  right  to  prosecute  the  appeal. 
Monarch  v.  Craig,  7  Ky.  Opln.  146. 

§514.  Successive  appeals  or  proceed- 
ings for  review. 
Where  none  of  the  papers  are  copied 
into  the  bill  of  exceptions  or  made  a 
part  of  the  record,  but  the  clerk  in 
a  note  suggests  that  there  is  a  copy 
of  the  record  of  the  case  between 
the  same  parties  on  file  in  the  Court 
of  Appeals,  but  there  is  no  agreement 
that  the  same  may  be  considered  In 
the  case  in  hand  as  a  part  of  the  rec- 
ord, the  evidence  is  not  before  the 
Court  of  Appeals. 

Gillisple  V.  Stagner,  5  Ky.  Opln. 
660. 

(B)  SCOPE  AND  CONTENTS  OF 

RECORD. 

§516.  Proceedings  included  in  general. 
A  statement  filed  by  counsel  for  the 
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first  time  in  the  Court  of  Appeals  or 
circuit  court,  on  appeal  from  the 
county  court  to  the  effect  that  he  had 
no  notice  of  the  proceedings  and  was 
himself  the  administrator,  can  not  be 
regarded  as  a  part  of  the  record. 

Curd's  Admr.  v.  Walker's  Admr., 
7   Ky.   Opin.   92. 

§518.  Pleadings   and    proceedings    re- 
lating thereto. 
The  record  on  appeal  was  held  not 
to  contain  a  copy  of  the  reply,  if  filed 
to  the  counterclaim. 

Holland,  Admr.,  y.  Buckner,  7  Ky. 
Opin.  164. 

Where  the  parties  litigate  a  ques- 
tion raised  by  a  document  misstyled 
"Reply,"  and  it  was  with  the  other 
papers  on  the  trial,  it  is  a  part  of 
the  record  though  not  marked  filed. 
Davidge  v.  Hopson,  1  Ky.  Opin. 
536. 

A  judgment  on  an  amended  petition, 
though  unanswered,  will  not  be  dis- 
turbed, where  the  petition  is  not  made 
a  part  of  the  record  on  appeal. 

Logan  V.   Crawford,   3   Ky.   Opin. 
232. 

An  answer  tendered  by  appellant 
and  rejected  by  the  court,  not  made 
a  part  of  the  record  by  bill  of  excep- 
tions or  order  of  court,  is  not  a  part 
of  the  record  and  will  not  be  consid- 
ered. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 

Where  a  pleading  offered  for  filing 

Is  rejected   it   will  not  be  a  part   of 

the  record  unless  made  so  by  a  bill 

of  exceptions  or  order  of  the  court. 

Graham  v.  Grahani,   8   Ky.   Opin. 

763. 

Unless  a  rejected  pleading  is  made 
part  of  the  record  by  bill  of  particu- 
lars or  order  of  the  court,  the  clerk 
has  no  right  to  copy  it  in  a  transcript 
and  it  will  not  be  considered  by  the 
Appellate  Court. 

Cleary  v.  OfCutt,  8  Ky.  Opin.  691. 

Where  in  the  trial  court  a  party 
offers  to  file  a  pleading,  which  is  de- 
nied by  the  court,  such  pleading  does 
not  become  a  part  of  the  record  on 
appeal,  unless  made  so  by  bill  of  ex- 
ceptions. 

Johnson  v.  Rodes,  8  Ky.  Opin.  846. 


Where  persons  file  a  petition  to  be 
made  parties,  and  the  clerk  certifies 
only  that  the  paper  copied  is  the 
pleading  offered  by  them,  such  peti- 
tion is  not  thereby  made  a  part  of 
the  record. 

Tye  V.  Finley,  10  Ky.  Opin.   849. 

§520.  Interlocutory  motionSf  orders, 
and  judgments. 
A  record  made  out  by  the  clerk  in 
an  appeal  should  contain  the  orders 
of  the  lower  court  in  their  chronolog- 
ical order,  and  every  order  should  be 
dated. 

Burchett  y.  Biggs,  9  Ky.  Opin.  22. 

§525.  Instructions. 

Instructions  offered  but  refused  by 
the  court  do  not  become  a  part  of 
the  record  by  a  mere  recital  in  an 
order  of  the  court  that  they  were 
asked  and  refused;  but  they  must  be 
made  a  part  of  the  record  either  by 
the  court's  order  or  by  bill  of  excep- 
tions. 

Martin  &  Ball  y.  Shelby  &  Dalton, 
8  Ky.  Opin.  601. 

§542.  Affidavits  accompanying  or  sup- 
plementing transcript. 
Where  it  is  sought  to  show  what 
papers  were  filed  on  appeal  from  the 
quarterly   to   the   circuit   court,   such 
fact    may    be    shown    by    affidavits, 
where  the  clerk  of  the  circuit  court 
has  died  since  the  filing  of  the  papers. 
Monarch    v.    Craig,    7    Ky.    Opin. 
146. 

(C)    NECESSITY    OF    BILL    OF    EX- 
CEPTIONS,   CASE,    OR    STATE- 
MENT   OF    FACTS. 

§  544.  Decisions  not  otherwise  review- 
able. 
Where  the  court  refuses  to  allow 
an  amended  answer  to  be  filed,  and 
defendant  desires  to  have  the  legality 
of  the  ruling  tested  on  appeal,  he 
should  bring  the  question  to  the  Court 
of  Appeals  by  bill  of  exceptions. 

Johnston  v.  Walker,  6  Ky.  Opin. 
464. 

In  the  absence  of  a  bill  of  excep- 
tions certifying  the  evidence  heard  by 
the  circuit  judge  on  the  trial  of  the 
exceptions  to  the  award,  the  Court 
of  Appeals  can  not  adjudge  that  an 
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error   was    committed    by   overruling 
them. 

Steele  y.  Capitol  Hotel  Co.,  1  Ky. 
Opln.  376. 

Where  the  lower  court  erred  In  not 
permitting  an  amended  pleading  to  be 
filed,  the  error  is  not  available  in  the 
appellate  court,  where  not  made  part 
of  the  record  by  a  bill  of  exceptions 
or  order  of  the  court  identifying  it. 
Coffee  V.  Cook,  2  Ky.  Opin.  222. 

Where  it  does  not  appear  from  any 
bill  of  exceptions  signed  by  the  spe- 
cial judge  trying  the  case,  or  other- 
wise, what  evidence  was  heard  on  the 
trial,  or  whether  any  other  evidence 
was  offered  or  heard,  a  motion  will  be 
sustained  in  this  court  to  strike  from 
the  record  what  purports  to  be  the 
evidence. 

Tipton  V.  Estes,  13  Ky.  Opln.  335. 

Where  an  appeal  is  taken  because 
of  an  alleged  error  of  the  trial  court 
in  giving  a  peremptory  instruction  to 
bring  in  a  verdict  for  the  defendant, 
this  court  can  only  determine  the 
question  of  error  when  the  appellant 
brings  before  the  Court  of  Appeals 
by  bill  of  exceptions  showing  the  ma- 
terial facts  which  the  evidence  con- 
duced to  prove  on  the  trial,  and  in 
the  absence  of  such  a  bill  of  excep- 
tions, duly  authenticated,  the  court 
will  presume  the  instruction  com- 
plained of  to  be  proper. 

Kennedy  v.  McEIlroy,  13  Ky.  Opln. 
610. 

Where  the  error  assigned  is  that 
the  verdict  is  against  the  evidence, 
the  appellant,  to  procure  any  decision 
in  this  court,  must  bring  to  this  court 
a  bill  of  exceptions  duly  signed  by 
the  trial  Judge  and  containing  all  of 
the  evidence. 

Peoples  V.  Fitchner,  13  Ky.  Opin. 
816. 

§546.  Proceedings  not  part  of  record. 
Instructions  given  at  the  trial 
should  be  identified  by  their  being 
made  a  part  of  the  record  by  an 
order  of  court,  or  they  should  be 
shown  in  the  bill  of  exceptions  signed 
by  the  trial  judge,  and  instructions 
wHl  not  be  considered  on  appeal  when 


not  made  a  part  of  the  record  as  above 
shown. 

Chicago,  St.  U  &  N.  O.  R.  Co.  v. 
Coffee,  13  Ky.  Opin.  823. 

What  is  not  in  a  bill  of  exceptions 
over  the  signature  of  the  judge  is 
not  a  part  of  the  record  and  does  not 
become  so  by  being  copied  and  at- 
tached to  the  record  by  the  clerk. 
Bloom  &  Co.  V.  Kingston,  13  Ky. 
Opin.  893. 

§546.  Presentation  of  grounds  of  re- 
view. 
A  bill  of  exceptions  must  contain 
all  the  instructions  given,  otherwise 
the  Court  of  Appeals  can  not  review 
the  action  of  the  trial  court  in  giving 
or  refusing  instructions. 

Mosley  V.  Mosley,  7  Ky.  Opin.  359. 

Where  it  is  not  stated  in  any  of 
the  numerous  bills  of  exceptions  that 
any  or  either  of  them  contain  all  the 
instructions  given  by  the  court  to  the 
jury,  the  Court  of  Appeals  can  not 
consider  alleged  errors  in  the  instruc- 
tions or  in  refusing  to  instruct  the 
jury. 

Wallace  v.  Commonwealth,  1  Ky. 
Opin.  316. 

Where  the  instructions  were  not 
made  a  part  of  the  bill  of  exceptions, 
signed  by  the  judge,  they  are  no  part 
of  the  record,  and  will  not  be  consid- 
ered by  this  court 

Clements   v.   Wathen's   Admr.,    1 
Ky.   Opin.   202. 

In  the  absence  of  a  statement  in  a 
bill  of  exceptions  that  it  contained  all 
the  evidence  heard  on  the  trial  in  be- 
half of  both  parties,  the  Court  of  Ap- 
peals will  not  reverse  the  case. 

Boucher  v.  Satter field,  4  Ky.  Opin. 
624. 

Where  rulings  on  evidence  were  pre- 
sented in  twenty-five  bills  of  excep- 
tion, when  they  could  have  been  pre- 
sented in  one  comparatively  short  bill 
of  exceptions,  thereby  needlessly  en- 
cumbering the  record,  such  practice 
was  denounced  by  the  court 

Lee's   Admr.    &    Hunley   v.    Har- 
per, 7  Ky.  Opin.  618. 

Unchallenged   statements   in  a  bill 
of  exceptions  must  be  taken  as  true. 
Cummins    v.    Commonwealth,    12 
Ky.  Opin.  215. 
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§  548^ Evidence. 

Where  a  transcript  of  the  testimony 
In  another  case  has  no  caption,  and 
does  not  identify  itself  by  a  state- 
ment of  the  matter  which  It  Is  In- 
tended to  contain,  and  Is  unsigned, 
and  Is  marked  filed,  but  appears  to 
be  a  transcript  of  the  evidence  given 
upon  the  trial  of  the  defendant.  It 
can  not  be  treated  by  the  Court  of 
Appeals  as  a  part  of  the  record. 
Bowman  v.  Commonwealth,  7  Ky. 
Opln.  656. 

Court  of  Appeals  will  not  consider 
evidence  said  to  have  been  submit- 
ted to  the  trial  court  when  the  same 
Is  not  made  a  part  of  the  record  by 
a  bin  of  exceptions. 

Haynes  v.  Bolln,  8  Ky.  Opin.  133. 

Deeds  or  other  exhibits  relied  on  as 
evidence  of  title  must  be  made  a  part 
of  the  record  on  appeal  by  an  entry 
on  the  order  book,  or.  they  must  be 
made  a  part  of  the  bill  of  evidence; 
and  when  they  are  not  so  made  a 
part  of  the  record  they  can  not  be 
considered  by  the  Court  of  Appeals. 
Baker  v.  Gilbert,  11  Ky.  Opln.  912. 

(D)   CONTENTSp     MAKING,     AND 

SETTLEMENT   OF    CASE    OR 

STATEMENT  OF  FACTS. 

§564.  Time  for  making  and  filing  or 
service^ 
A  bill  of  exceptions  filed  at  a  sub- 
sequent  term  of   the   court   with   an 
order  extending  the  time,  will  not  be 
considered  by  the  Court  of  Appeals. 
McMahan   v.   Cobb,   2   Ky.   Opln. 
181. 

(E)   ABSTRACTS  OF  RECORD. 

§586.  Scope   and   sutnciency. 

Where  each  party  prepared  a  sep- 
arate draft  of  testimony,  each  consti- 
tuting a  bill  of  exceptions,  and  the 
one  conflicted  with  the  other.  It  was 
doubted  whether  the  evidence  could 
be  considered  on  appeal. 

Taylor  &  Logan  v.  Floyd  &  Page, 
7  Ky.  Opln.  493. 

(Q)    AUTHENTICATION    AND    CER- 
TIFICATION. 

§613.  Bill  of  exceptions. 
An  unsigned  bill  of  exceptions  Is  of 


no  force  or  effect,  and  can  not  be  con- 
sidered by  the  Court  of  Appeals. 
Dedman   v.    Scarce,   8   Ky.   Opln. 

393. 

• 

In  an  election  contest  on  the 
grounds  that  votes  were  Illegally  cast 
or  not  properly  counted,  If  the  appel- 
lant desires  this  court  to  pass  upon 
such  questions,  he  must  bring  before 
the  Court  of  Appeals  all  the  evidence, 
by  a  properly  certified  bill  of  excep- 
tions. 

Davis  V.  GatUff,  13  Ky.  Opln.  407. 

(H)   TRANSMISSION,     FILING, 

PRINTING,  AND  SERVICE 

OF    COPIES. 

§  619.  Neceteity.  and  duty  of  filing  In 
appellate  court. 
Appeal  Is  taken  from  judgments  of 
quarterly  and  other  Inferior  courts  by 
producing  to  the  clerk  of  the  court 
to  which  It  Is  taken  a  certified  copy 
of  the  Judgment  and  amount  of  the 
costs  and  by  executing  a  bond  before 
the  clerk  with  surety  to  be  approved 
by  the  clerk,  and  where  the  bond  Is 
executed  the  appeal  will  not  be  dis- 
missed because  of  the  failure  to  pro- 
duce such  copy. 

Case  V.  Strong,  9  Ky.  Opin.  77. 

§620.  Time  for  transmission  and  fil- 
ing. 
When  an  appeal  is  granted  by  the 
court  rendering  a  Judgment,  the  rec- 
ord must  be  filed  in  the  clerk's  office 
of  the  Court  of  Appeals  ninety  days 
after  Judgment  rendered,  subject  to 
the  power  of  the  court  to  extend  the 
time  not  later  than  the  first  day  of 
the  second  term  after  judgment, 
but  an  appeal  may  be  granted  by  the 
clerk  of  the  Court  of  Appeals  at  any 
time  within  three  years  from  the  date 
of  judgment. 

McCarley's  EScr.  v.  Perkins,  8  Ky. 
Opln.  493. 

Where  an  appellant  procures  all  of 
the  record  and  papers  in  a  cause  to 
be  copied  in  a  transcript,  and  files  it 
in  the  clerk's  office  of  the  Court  of 
Appeals  before  he  Is  required  to  do 
so  under  the  statute,  such  appeal  will 
not  be  dismissed  on  motion  of  the  ap- 
pellee because  filed  too  soon. 

Mitcheson  v.  Norse,  9  Ky.  Opin. 
683. 
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§624. Extension  of  time. 

Where  the  time  for  filing  the  rec- 
ord in  an  appeal  had  expired  before 
an  extension  of  time  was  asked,  the 
motion  for  extension  will  be  overruled, 
and  In  such  a  case  appellant  can  ob- 
tain an  appeal  from  the  clerk  of  the 
Court  of  Appeals  by  filing  the  record 
in  his  office,  and  by  making  the  proper 
endorsement  and  having  summons 
issued  and   served. 

Rudd  V.  Nock,  9  Ky.  Opin.  603. 

(I)   DEFECT  8p    QBJECTIONS, 
AMENDMENT,   AND   COR- 
RECTION. 

§  634.  Effect  of  defects  in  general. 

An  appellant  filing  a  transcript  of 
the  record  in  the  clerk's  office  of  the 
Court  of  Appeals  must  endorse  there- 
on or  on  a  paper  filed  therewith  the 
names  of  all  the  parties,  appellant 
and  appellee,  and  where  he  falls  to 
do  so  and  only  one  of  the  parties  to 
the  action  in  favor  of  whom  judgment 
was  rendered,  is  named  as  appellee, 
who  has  only  a  nominal  interest  in 
the  controversy,  the  appeal  will  be 
dismissed. 

Hickman  v.  Ball,  8  Ky.  Opin.  641. 

§652.  Amendment   in  appellate  court. 

§  653w Authority. 

Appellants  should  not  be  allowed  on 
appeal  to  amend  a  defective  warrant 
in  a  proceeding  for  forcible  entry  and 
detainer,  in  order  to  escape  the  con- 
sequences of  the  judgment  appealed 
from,  and  thereby  to  tax  appellee 
with  the  costs  of  the  proceeding  on 
the  warrant. 

Billingsley    v.    Gwathney,    7    Ky. 
Opin.   1. 

§654d Supplying   omissions. 

Where  no  exceptions  were  taken  to 
the  action  of  the  court  in  giving  and 
refusing  to  give  instructions,  the  rec- 
ord can  not  be  so  amended  by  agree- 
ment of  attorneys  to  show  that  such 
exceptions   were  taken. 

Minnis  v.   Commonwealth,   8   Ky. 
Opin.  495. 

Where  the  record  on  appeal  fails 
to  show  that  any  exception  was  taken 
to  the  giving  of  an  Instruction,  it  may 
be  amended  when  there  is  something 
to  amend  by,  but  it  can  not  be  amend- 


ed where  the  defect  can  only  be  sup- 
plied from  the  mere  recollection  of 
the  judge  or  the  attorneys. 

Louisville    City    R.    Co.    v.    Salt- 
marsh,  8   Ky.  Opin.   856. 

(K)  QUESTIONS   PRESENTED   FOR 

REVIEW. 

§672.  Errors  on  face  of  record. 

One  who  appeals  his  case  to  the 
Court  of  Appeals  has  the  burden  of 
bringing  to  this  court  a  record  show- 
ing that  reversible  error  occurred  in 
the  trial  court. 

Prather  v.  Prather's  Admr.,  13  Ky. 
Opin.  636. 

§678.  Pleading. 

Where  an  amended  petition  is 
claimed  to  have  been  offered  for  fil- 
ing, but  is  not  copied  into  the  rec- 
ord on  appeal,  and  an  affidavit  for 
continuance  is  not  in  the  record,  the 
Court  of  Appeals  can  not  know 
whether  any  error  was  committed  or 
not. 

Powell  V.  Mead,  11  Ky.  Opin.  292. 

§683.  Depositions  and  affidavits. 

This  court  can  not  consider  deposi- 
tions copied  into  the  record  by  the 
clerk  when  such  depositions  are  not 
embraced  in  the  bill  of  evidence;  but, 
to  entitle  an  appellant  to  be  heard, 
he  must  cause  to  be  brought  to  this 
court  a  proper  record  showing  what 
took  place  in  the  trial  court  so  the 
court  can  ascertain  whether  errors 
were  committed. 

Young's  Admr.  v.  Louisville,  C.  & 
L.  R.  Co.,  12  Ky.  Opin.  760. 

§689.  Admissibility   of  evidence. 

On  an  appeal,  where  the  original 
papers,  books,  etc.,  used  at  the  trial 
below,  are  shown  to  have  been  de- 
stroyed by  fire,  the  appellate  court 
can  not  take  judicial  cognizance  of 
same,  no  copies  appearing  to  have 
been  made. 

Macklin  v.  Ward,  3  Ky.  Opin.  108. 

§693.  Sufficiency  of  evidence. 

The  preponderance  of  the  evidence 
is  a  question  for  the  jury,  and  the 
Court  of  Appeals  will  not  disturb 
their  verdict,  unless  they  were  wrong- 
fully instructed  as  to  the  law. 

O'Daniel  v.  ODaniel,  6  Ky.  Opin. 
476. 
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XI.    ASSIGNMENT   OF   ERRORS. 

§719.  NeceMity. 

Although  an  alleged  error  was  made 
a  ground  for  a  new  trial,  it  will  not 
be  considered  in  the  Court  of  Ap- 
peals, unless  it  be  also  assigned  as 
error. 

Bunt's  Admr.   v.  Chilten,  10  Ky. 
Opin.  404. 

Where  the  ruling  of  the  trial  court 
in  refusing  a  continuance  is  excepted 
to  at  the  time  made,  but  such  ruling 
is  not  assigned  as  error  in  this  court, 
such  error  will  not  be  considered 
here. 

Kentucky  Cent.  R.  Co.  v.  Carey,  12 
Ky.  Opin.  450. 

§723.  Specification  of  errors. 

§724- In  general. 

Where  it  is  assigned,  "That  the 
Judgment  is  erroneous,"  if  such  a  gen- 
eral assignment  can  be  considered  at 
all  it  will  be  for  the  purpose  only  of 
determining  the  right  of  recovery  by 
the  appellee  on  the  facts  of  the  case, 
without  regard  to  the  pleadings. 

Richardson     v.     Malone,     9     Ky. 
Opin.  876. 

An  assignment  of  error  that  "The 
court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial"  is  not 
sufficient  to  raise  any  question  in  the 
Court  of  Appeals. 

Vest  V.  Norman,  10  Ky.  Opin.  754. 

The  rule  that  errors  complained  of 
must  be  specified  with  particularity  is 
well  established,  and  will  be  followed 
by  the  Court  of  Appeals. 

Conover  v.   Conover's   Admr.,   10 
Ky.  Opin.  847. 

Where  there  is  no  assignment  of  er- 
ror specifying  the  failure  of  appellees 
to  make  and  file  an  affidavit  purging 
their  claim  after  the  death  of  appel- 
lant's ancestor  and  before  the  rendi- 
tion of  Judgment,  the  Court  of  Appeals 
can  not  look  into  such  question. 

Tutt  V.  Kincaid,  11  Ky.  Opin.  310. 

A  signed  statement  on  the  record 
that  "The  defendant  ♦  ♦  ♦  comes 
now  and  assigns  for  errors,  and  ex- 
cepts to  the  whole  of  the  Judgment 
rendered  in  this  case,"  does  not  con- 
stitute an  assignment  of  errors,  since 


it  fails  to  specify  the  particular  errors 
on  which  he  means  to  rely,  as  pro- 
vided by  Civ.  Code  (1876),  S  756. 

Hamed  v.  Harvey  &  Smith,  IX  Ky. 
Opin.  437. 

§731< Verdict,  findings,  or  decision. 

An  assignment  that  the  verdict  is 
against  the  law  and  the  evidence  will 
only  authorize  this  court  to  consider 
the  evidence  on  which  the  verdict  is 
based. 

Bryant  v.  Joyce,  10  Ky.  Opin.  121. 

§732. Motions   in    arrest,   for   new 

trial,  or  for  rehearing. 
An  assigned  error  will  not  author- 
ize a  reversal,  unless  it  was  named 
and  relied  upon  as  a  ground  for  a  new 
trial. 

Montfort  v.  Hanna,  12  Ky.  Opin. 

475. 

The  mere  reference  to  the  grounds 
for  a  new  trial  in  the  assignment  of 
error  does  not  sufficiently  specify  the 
matter  or  ground  of  error. 

Hanners  v.  Baker,  12  Ky.  Opin. 
127. 

An  assignment  of  error  in  this  court 
that  "the  court  erred  in  overruling  ap- 
pellant's motion  to  grant  him  a  new 
trial  on  the  grounds  set  out  in  the  mo- 
tion" is  sufficient,  as  such  an  assign- 
ment calls  in  question  all  the  grounds 
relied  on  in  the  motion  for  a  new  trial 
below. 

Dulaney  v.  Nunnery.  13  Ky.  Opin. 
710. 

§750.  Scope  and  effect  of  assignment. 
Assignments  of  error  not  embraced 
in  the  grounds  for  a  new  trial  will  not 
be  considered  on  appeal. 

Bank  of  Columbia  v.  Bush,  11  Ky. 
Opin.  559. 

XII.    BRIEFS. 

§755.  Necessity. 

Where  the  correctness  of  a  long  and 
complicated  master's  report  on  ac- 
counts is  involved  in  an  appeal,  the 
Court  of  Appeals,  without  the  aid  of 
a  brief  from  the  appellant,  will  not 
read  and  consider  the  long  record  to 
see  if  it  can  find  errors  upon  which 
to  reverse  in  favor  of  a  party  who 
neglects  to  present  the  grounds  upon 
which  he  asks  relief. 

Roe  V.  Bryan,  9  Ky.  Opin.  118. 
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§756.  Form  and  requiaites  in  general. 
A  brief  not  signed  by  a  party  or  his 
regular  licensed  attorney,  can  not  avail 
anything. 

Coffey  y.   Stokea   &   S(m,   6   Ky. 
Opin.  516. 

XIII.     DISldSSAU      WITHDRAWAL, 
OR  ABANDONMENT. 

§777.  Dismissal  on  consent. 

When  an  appellant  directs  his  ap- 
peal to  be  dismissed  it  will  be  done. 
Tye  V.  Finley,  10  Ky.  Opin.  849. 

§779.  Grounds  for  dismissal. 

§780d In  general. 

When  an  appeal  is  taken  more 
than  two  years  after  the  date  of  a 
Judgment  appealed  from,  it  should  be 
dismissed,  as  the  statute  of  limita- 
tions is  a  bar  to  such  appeal. 

Broseke  v.  Carton,  11  Ky.  Opin. 
540. 

An  appeal  will  be  dismissed  where 
the  transcript  was  not  filed  in  this 
court  until  April  5,  1884,  when  the  ap- 
peal was  granted  May,  1883. 

Beadles,  Wood  &  Co.  v.  McElrath 
ft  Co..  12  Ky.  Opin.  682. 


§782. Want   of  Jurisdiction. 

An  appeal  to  the  Court  of  Appeals 
will  be  dismissed  where  the  amount 
in  controversy  1b  not  sufficient  to 
bring  the  case  within  the  jurisdiction 
of  either  this  court  or  the  superior 
court. 

Stackhouse  v.  Mt.  Gilead  Baptist 
Church,  12  Ky.  Opin.  352. 

Where  one  has  on  his  application 
been  made  a  party  defendant  and  sets 
up  a  lien  on  the  property  involved, 
and  judgment  is  had,  and  he  appeals 
to  this  court,  his  appeal  will  be  dis- 
missed where  it  is  not  made  to  ap- 
pear that  the  amount  in  controversy 
is  as  much  as  |100. 

Grubbs  v.  Franks,   13   Ky.   Opin. 
837. 

There  is  no  law  authorizing  an  ap- 
peal from  the  county  court  to  the 
Court  of  Appeals,  and  such  an  appeal 
should   be  dismissed, 

Preston  v.  Bell  County  Court,  13 
Ky.  Opin.  1004. 


§785. Defects  relating  to  record. 

Where  there  is  no  bill  of  evidence 
certified  to  the  Court  of  Appeals  in 
an  appeal  from  the  county  court  of 
a  road  case,  the  appeal  will  be  dis- 
missed, since  cases  stand  on  the  same 
basis  as  appeals  from  Judgments  of 
the  circuit  court  to  the  Court  of  Ap- 
peals from  a  proceeding  admitting  or 
reJecUng  probate  of  wills. 

Taylor    v.    Bassett,    6    Ky.    Opin. 

364. 

§786^ Proceedings  frivolous  or  for 

delay. 
The  Court  of  Appeals  will  dismiss 
an  appeal  when  from  the  record  it 
appears  that  it  is  prosecuted  solely 
for  delay,  and  an  affidavit  of  the  ap- 
pellant that  the  appeal  is  not  prose- 
cuted for  delay  will  not  be  considered. 
Longshaw  v.  Tinning  ft  Jackson, 

11  Ky.  Opin.  628. 

§794.  Motion  for  new  trial. 

Pending  action  on  a  motion  to  dis- 
miss an  appeal,  the  filing  of  a  brief  by 
appellee  on  the  merits  of  the  case 
does  not  constitute  a  waiver  of  the 
motion;  the  filing  of  the  brief  and 
motion  to  dismiss  were  simultaneous 
and  intended  to  operate  alternately. 
Otis  ft  Baird  v.  Barker,  2  Ky. 
Opin.  63. 

An  appeal  will  be  dismissed  on  mo- 
tion where  the  order  appealed  from  is 
not  a  final  order. 

Skillman  v.  Frost's  Bzr.,  11  Ky. 
Opin.  900. 
§  796. Parties. 

The  statutory  guardian  of  an  infant 
appellant  may  move  to  dismiss  his  ap- 
peal, since  he  has  the  power  to  control 
the  ward  in  taking  and  prosecuting  an 
appeal,  especially  where  the  interest 
of  the  ward  does  not  conflict  with  the 
action  of  the  guardian. 

Patterson  v.  Million's  Admx.,   11 
Ky.  Opin.  434. 

§803.  Effect  of  dismissal. 

Parties  to  a  cause  which  is  stricken 
from  the  docket  upon  the  order  of  the 
court  are  out  of  court;  the  effect  of 
such  order  being  the  same  as  if  the 
appeal  had  been  dismissed. 

Vassam  v.  Hamilton,  8  Ky.  Opin. 
842. 
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§804.  Plea  in  abatement. 

The  three  years'  limitation  which 
bars  an  appeal  to  this  court  must  be 
presented  by  a  plea  and  can  not  be 
made  available  by  being  incorporated 
into  a  brief. 

Boyd  y.  Thomas,  8  Ky.  Opin.  460. 

The  Court  of  Appeals,  on  its  own 

motion,    may   give   appellee    time   in 

which  to  file  a  plea  of  the  limitations 

barring  an  appeal  after  three  years. 

Boyd  V.  Thomas,  8  Ky.  Opin.  460. 


XVI.    REVIEW. 

(A)    8C0PE  AND   EXTENT  IN  GEN- 
ERAL. 

■ 

§829.  Rehearing. 

§830. In  general. 

A  petition  for  a  rehearing  will  be 
overruled  where  nothing  is  urged  that 
was  not  fully  presented  and  considered 
at  the  original  hearing. 

Shinkle  v.  City  of  Covington,  13 
Ky.  Opin.  889. 

Although  no  response  is  filed  to  a 
petition  for  a  rehearing  it  is  the  duty 
of  this  court  to  determine  the  ques- 
tions raised  by  it. 

Boyd  V.  Tabb,  13  Ky.  Opin.  1008. 

§836.  Power  of  appellate  court  In  gen- 

eral. 

The  Court  of  Appeals  can  not  take 

notice  of  any  paper  which  does  not 

constitute  a  part  of  the  record  before 

It. 

Weller  v.  Weller.  7  Ky.  Opin.  549. 

Before  the  Court  of  Appeals  can  re- 
vise the  judgment  of  a  trial  court,  one 
of  the  parties  must,  within  the  pre- 
scribed time,  file  in  the  clerk's  office 
an  authenticated  cop^  of  the  record. 
Second  Nat.  Bank  of  Louisville  v. 
Nat   State   Bank,   7   Ky.   Opin. 
730. 

§837.  Matters  of  evidence  considered 
In  determining  question. 
EiZceptions  to  evidence  not  made 
grounds  for  a  new  trial,  pursuant  to 
Civ.  Code,  S  372,  will  not  'be  consideiv 
ed  by  the  Court  of  Appeals. 

Qum  V.  Adams  &  Co.,  8  Ky.  Opin. 
403. 


§  838.  Questions  considered. 

The  Court  of  Appeals  can  not  pre- 
judge matters  not  presented  to  it  on 
appeal. 

Rhodes   v.   Giliispy,    6   Ky.    Opin. 
321. 

An  objection  to  the  insufficiency  of 

a  petition,  in  the  failure  to  allege  that 

the  plaintiffs  were  the  holders  of  the 

bills  sued  on,  may  be  made  on  appeal. 

Blaydes  v.  Glum  &   Sons,  3  Ky. 

Opin.  706. 

The  Court  of  Appeals  can  not  re- 
view matters  not  raised  by  the  issues 
and  not  adjudged  by  the  trial  court. 
Bradburn  v.  Wamock,  6  Ky.  Opin. 
317. 

The  Court  of  Appeals  can  not  pass 
on  instructions  which  are  not  in  the 
record. 

Buchanan  &  Rodgers  v.  Austin,  6 
Ky.  Opin.  47. 

§839. Scope  of  inquiry  in  general. 

The  Court  of  Appeals  will  determine 
causes  on  what  the  record  discloses, 
and  can  not  decide  a  case  upon  a 
record  made  up  after  the  appeal  is 
taken,  on  a  mere  suggestion  of 
counsel  that  it  was  a  defective  record. 
Parsons  v.  Parsons,  10  Ky.  Opin. 
648. 

When  the  commissioner  who  is  ap- 
pointed to  and  does  make  a  sale  of 
real  estate  is  not  a  party  to  an  appeal, 
the  question  whether  the  allowance 
made  for  his  services  is  too  high  can 
not  be  considered. 

Perry  v.  Torian,  12  Ky.  Opin.  358. 

§844.  Review  dependent  on   mode  of 
trial  in  lower  court. 

§846. Trial  by  court  in  general. 

A  master  or  trial  court,  having 
heard  the  evidence  and  observed  the 
witnesses  and  their  manner  of  testl- 
tying,  is  in  a  better  position  than  the 
judges  of  an  appellate  court  to  make 
a  proper  estimate  of  its  value,  and  the 
Court  of  Appeals  will  not  disturb  their 
findings  on  the  weight  of  the  evidence. 
Ellder  v.  Precise,  9  Ky.  Opin.  450. 
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(B)  INTERLOCUTORY,   COLLATER- 
AL AND  SUPPLEMENTARY 

PROCEEDINGS  AND 
QUESTIONS. 

§868.  Power  to  review  in  general. 

Without  a  complete  transcript  of  a 
case,  tlie  Court  of  Appeals  can  not 
review  it,  but  must  presume  that  it 
was  correctly  decided. 

Morgan   County   Court  v.   Turner 
&  Bro.,  7  Ky.  Ophi.  567. 

(C)  PARTIES  ENTITLED  TO  AL- 

LEGE ERROR. 

§880.  Error  affecting  only  co-party. 

The  question  of  whether  in  a  joint 
suit  against  executors,  and  the  same 
parties  as  individuals,  the  court  below 
should  dismiss  the  cause  against  them 
as  executors,  can  not  be  raised  in  the 
appellate  court  on  appeal  by  them  in 
their  individual  capacity,  no  Judgment 
having  been  rendered  against  them  as 
executors  below. 

White  V.  Bayne,  2  Ky.  Opin.  572. 

§881.  Estoppel  to  allege  error. 

§882. Error   committed   or   Invited 

by  party  complaining. 
An  appellant  can  not  complain  of  an 
instruction  given  at  his  request,  and 
the  fact  that  a  similar  one  is  given  at 
the  request  of  the  defendant  affords 
no  ground  for  a  reversal,  even  though 
erroneous. 

Semple  v.  Hill,  10  Ky.  Opin.  925. 

(D)  AMENDMENTS,     ADDITIONAL 
PROOFS,  AND  TRIAL  OF 

CAUSE  ANEW. 

§885.  Amendment  of  proceedings  of 
lower  court. 
A  judgment  by  a  justice  of  the  peace 
in  an  action  for  trespass  can  only  be 
corrected  on  appeal  from  the  justice 
court  to  the  proper  tribunal,  and  not 
by  objection  in  the  Court  of  Appeals 
that  judgment  was  void. 

Obst   V.   Kohnhorst,   2   Ky.   Opin. 
569. 

§892.  Trial  de  novo. 

§893. Cases    triable    In    appellate 

court. 
A  judgment  against  a  nonresident, 
constructively  summoned,  can  not  be 


disturbed  where  he  did  not  proceed 
to  reopen  the  case  on  appeal. 

Nicholas  v.  Oldham,  2  Ky.  Opin. 
33. 

An  appeal  to  the  circuit  court  from 
an  election  contest  board  must  be 
tried  de  novo,  and  it  is  not  required 
that  the  appeal  be  taken  to  the  circuit 
court  by  bill  of  evidence  and  bill  of 
exceptions,  as  no  such  method  of 
appeal  from  such  a  board  is  prescribed 
by  law. 

Mcllvoy  V.  Selecman,  6  Ky.  Opin. 
657. 

(E)  PRESUMPTIONS. 

§  900.  Nature  and  extent  In  general. 

Where  in  a  suit  for  settlement  of 
accounts  between  two  firms,  a  con- 
trariety of  evidence  as  to  terms  of  the 
contract  is  shown,  after  submission  to 
a  commiE|sioner,  who  reported  the 
same  amount  due,  as  a  receipt  given 
in  settlement,  formerly,  the  judgment 
of  the  lower  court  thereon  will  not 
be  disturbed. 

Seay     &     Burnley     v.     Hopkins, 
Smith  &  Co.,  3  Ky.  Opin.  298. 

The  action  of  a  lower  court  is  pre- 
sumed to  be  correct,  until  the  contrary 
is  made  to  appear,  and  *  everything 
necessary  to  sustain  the  judgment 
will  be  presumed  which  is  not  incon- 
sistent with  the  facts  stated  in  the 
record. 

Callahan  v.  Brannin,  4  Ky.  Opin. 
328. 

Where  the  record  does  not  show 
that  there  was  a  trial  in  the  court  be- 
low, so  that  it  can  not  be  inferred 
whether  the  allegations  of  the  value 
of  rent  had  been  exclusively  relied 
upon  in  determining  the  amount  of 
the  judgment,  we  must  conclude  that 
the  requirements  of  section  153,  Civil 
Code,  have  not  been  complied  with. 
Cox.  V.  Winston,  1  Ky.  Opin.  336. 

§902.  Matters  shown  by  record. 

Where  it  is  admitted  that  orders  as 
to  the  appointment  of  an  executor  and 
the  execution  and  acceptance  of  a 
bond  are  to  be  found  in  the  order 
book  of  the  court,  their  authenticity 
will  be  presumed,  and  it  will  also  be 
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presumed  that  the  proceedings  were 

read  as  required  before  being  signed. 

Day  ▼.  Grady,  7  Ky.  Opin.  603. 

Whether  a  court  performed  its  duty 
must  be  tested  by  the  record  and  not 
by  extraneous  evidence,  and  will  be 
presumed  to  have  done  what  the  law 
imperatively  required. 

Curd's  Exrs.  v.  Curd,  4  Ky.  Opin. 
24. 

§905.  Proceedings     not     included     In 

record. 
Where  the  record  on  appeal  does 
not  disclose  how  a  trial  court  ruled 
on  a  question  of  law,  the  Court  of 
Appeals  will  presume  the  ruling  to  be 
correct,  and  when  it  is  not  shown 
what  ruling,  if  any,  was  made  on  a 
warranty  set  up  as  a  counterclaim  by 
the  defendant,  the  court  will  presume 
that  the  plaintiff  was  liable  on  his 
warranty,  and  that  the  court  deducted 
as  damages  what  it  thought  were  re- 
coverable. 

Brand  &  Co.  v.  Ruhl,  10  Ky.  Opin. 

882. 

§906.  Facts  or  evidence  not  shown  by 
record. 
Where  it  is  insisted  that  the  con- 
tract  for   retainer   was   champertous 
and  void,  and  the  record  contains  no 
allegation  to  that  effect,  and  there  is 
no  attempt  to   prove  such   illegality, 
this  court  will  not  presume  champerty, 
nor  infer  it  without  strong  proof. 
Payen  v.  Munger,  1  Ky.  Opin.  388. 

Where  the  law  and  facts  were  sub- 
mitted to  the  court  without  the  inter- 
vention of  a  Jury,  and  "the  court  be- 
ing advised,"  etc.,  it  is  adjudged,  etc., 
the  recital  clearly  implies  that  a  trial 
by  Jury  was  waived  and  the  facts  as 
well  as  the  law  submitted  to  the  court, 
and  it  will  be  presumed  that  every 
fact  was  proven  necessary  to  author- 
ize the  Judgment 

Ledwidge   v.   Shirt,   2   Ky.   Opin. 
457. 

Where  the  original  books,  papers, 
etc.,  used  on  a  trial  of  a  case  have 
been  destroyed  by  fire,  the  appellate 
court  can  not  take  Judicial  cognizance 
of  the  same  and  the  bill  of  exceptions 
will   be  treated   as  if  such  evidence 


has  been  entirely  omitted,  no  copies 

thereof  appearing  to  have  been  made. 

Macklin  v.  Ward,  3  Ky.  Opin.  108. 

Where  the  record  does  not  show  by 
bill  of  exceptions  or  otherwise  the 
evidence  heard  by  the  court,  the  Court 
of  Appeals  will  presume  from  the  face 
of  the  Judgment  that  the  facts  author- 
ize the  Judgment. 

Hallam  v.  Cline,  4  Ky.  Opin.  585. 

Where  there  is  no  bill  of  exceptions 

in  the  record,  the  Court  of  Appeals 

will  presume  that  the  Judgment  was 

based  on  sufficient  evidence. 

Settles  V.  Cotton's  Admr.,  5  Ky. 
Opin.  762. 

§907. In  general. 

In  the  absence  of  a  bill  of  excep- 
tions, the  Court  of  Appeals  must  pre- 
sume that  the  ruling  of  the  court  be- 
low in  refusing  to  quash  the  deposi- 
tion was  correct. 

Knight  V.  Turner,  6  Ky.  Opin.  593. 

The  Court  of  Appeals  must  presume 
that  an  emergency  existed  for  the  sus- 
pension of  a  rule  and  adoption  of  an 
improvement  ordinance  on  the  first 
reading,  and  that  the  proposition  to 
suspend  the  rule  received  the  requisite 
number  of  votes,  in  the  absence  of  a 
contrary  showing. 

Ballard  v.  Giles  &  Monahan,  6  Ky. 
Opin.   378. 

Where  the  evidence  is  not  in  the 
record,  the  Court  of  Appeals  must  pre- 
sume that  it  was  such  as  to  authorize 
the  finding  of  the  Jury. 

Elstan  V.  Roberts,  7  Ky.  Opin.  16. 

Where  both  the  affidavit  and  bond 
in  attachment  have  reference  to  a 
pending  action,  and  the  petition  was 
sworn  to  on  September  16,  and  the 
affidavit  and  bond  were  executed  on 
the  sixth  of  the  same  month,  the 
Court  of  Appeals  will  assume,  in  the 
absence  of  any  date  to  the  filing  of 
the  petition,  that  it  was  filed  when 
the  affidavit  and  bond  were  filed. 

Stark  &  Co.  v.  Lewis  &  Nesbit,  7 
Ky.  Opin.  711. 

Where  the  clerk  certifies  on  appeal 
that  the  copy  of  the  orders  of  the 
court  is  a  full  and  complete  copy  of 
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all  the  orders  made  In  a  cause,  and 
since  they  could  not  be  orders  until 
signed  by  the  judge,  the  Court  of  Ap- 
peals will  assume  that  the  clerk's 
certificate  is  correct,  and  that  such 
orders  were  duly  signed. 

Johnson  v.  Dearen,  9   Ky.   Opin. 
272. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  Judgment  except  for  er- 
rors appearing  In  the  record,  and 
where  the  record  on  appeal  fails  to 
show  afiOrmatiyely  the  infancy  of  a 
party,  the  court  can  not  indulge  the 
presumption  that  she  was  an  infant. 
Patterson  y.  Million's  Admz.,  11 
Ky.  Opin.  865. 

When  a  power  of  attorney  and  a 
deed  from  the  attorney  in  fact  are  re- 
jected as  evidence  in  the  trial  court, 
and  are  not  made  a  part  of  the  record 
on  appeal,  the  Court  of  Appeals  will 
presume  that  their  exclusion  was 
proper  and  that  the  court  did  not  err 
by  excluding  them. 

Hampton  v.  Lashley,  11  Ky.  Opin. 
865. 

In  the  absence  of  the  evidence,  un- 
less the  trial  court's  error  is  shown 
by  the  pleadings  or  record  in  such  a 
way  that  the  evidence  could  not,  no 
matter  what  its  character  might  be, 
authorize  a  different  result,  it  will  be 
presumed  that  the  court  instructed 
the  jury  to  find  for  the  defendant  be- 
cause the  essentials  of  plaintiff's  aver- 
ments were  not  proved,  and  that  no 
proof  to  sustain  the  action,  in  any 
respect,  was  introduced  before  the 
Jury. 

Sweeney's  Admr.  v.  Pennsylvania 
Co.,  12  Ky.  Opin.  108. 

§915.  Pleading. 

Where  the  original  answer  was  de- 
murrable, and  the  demurrer  thereto 
was  overruled,  and  an  amended  an- 
swer was  filed,  but  not  brought  into 
the  record,  the  Court  of  Appeals  will 
presume  that  it  cured  the  defects  in 
the  original  answer  and  constitutes  a 
valid  de'-ense. 

Cooper  &  Bums  v.  Pennington,  7 
Ky.  Opin.  660. 

Where  no  formal  disposition  of  de- 
murrer appears  to  have  been  made  by 


the  court  below,  it  will  be  regarded  by 
the  appellate  court  as  overruled,  and 
a  party  complaining  can  avail  himself 
of  that  fact  on  appeal. 

Austin  V.  Bullitt,  3  Ky.  Opin.  47. 

An  order  striking  out  all  claims  of 
set-off  relied  on  by  the  parties,  which 
purport  to  have  been  made  by  Joint 
consent,  will  be  upheld  on  appeal,  in 
the  absence  of  a  motion  in  the  lower 
court  to  set  it  aside. 

Shackleford    v.    Landrum,    5    Ky. 
Opin.  432. 

§  917, Demurrers. 

In  the  absence  of  a  bill  of  excep- 
tions incorporating  an  amended  peti- 
tion, this  court  will  presume  that  the 
court  below  decided  correctly  in  re- 
fusing to  permit  it  to  be  filed. 

Wilson  V.  Elliott,  1  Ky.  Opin.  537. 

§920.  Interlocutory  orders  and  pro- 
ceedings. 
The  action  of  the  trial  court  in  re- 
fusing a  continuance  will  not  be  dis- 
turbed except  for  an  abuse  of  discre- 
tion. 

Heinrich  v.  Booker,  8  Ky.  Opin. 
811. 

§926.  Admissibility    and    reception    of 

evidence. 
Where  depositions  are  read  without 
exceptions,  on  the  trial  of  the  case 
below,  this  court  will  presume  that  the 
witnesses  resided  more  than  thirty 
miles  from  the  court  house. 

Halcom  v.  Hall,  1  Ky.  Opin.  404. 

§928.  Instructions. 

The  Court  of  Appeals  can  not  con- 
sider instructions  given  below  where 
the  bill  of  exceptions  does  not  show 
that  any  objections  to  them  were  made 
by  the  appellant,  since  the  code  of 
practice  requires  both  an  objection 
and  an  exception. 

Riggs   V.   Waitlow,    10   Ky.   Opin. 
567. 

§931.  Findings  of  court  or  referee. 

The  finding  of  the  court  in  an  ordi- 
nary  action   submitted   to  the   court, 
without  a  Jury,  is  entitled  to  the  same 
consideration  as  the  verdict  of  a  jury. 
Grafton    Med.    Co.    v.    Wilson,    6 
Ky.  Opin.  518. 
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§934.  Judgment. 

Where  the  clerk's  certificate  shows 
that  a  part  of  a  deposition  is  missing 
from  his  ofQce,  and  hence  not  included 
in  the  record,  the  Court  of  Appeals 
will  presume  that  the  judgment  he- 
low  is  correct. 

Boothe  V.  Shrout's  Admr.,  8  Ky. 
Opin.  61. 

Where  letters  «u*e  introduced  as 
evidence,  and  the  record  on  appeal 
only  discloses  a  part  of  such  letters 
and  portions  of  each,  the  Court  of 
Appeals  will  presume  that,  as  the 
whole  of  such  letters  was  before  the 
trial  court,  they  authorized  the  judg- 
ment rendered. 

Duncan  y.  Duncan,  10  Ky.  Opin. 
880. 

When  the  trial  court  has  a  discre- 
tion in  a  matter  of  practice,  that  dis- 
cretion will  not  be  interfered  with, 
unless  it  appears  to  have  been  grossly 
abused  to  the  prejudice  of  the  sub- 
stantial rights  of  the  party  complain- 
ing. 

McClymond  v.  Gay,  10  Ky.  Opin. 
888. 

Where  papers  are  filed  and  read  in 
evidence  they  should  be  copied  on  an 
appeal  to  this  court,  but  where  they 
are  omitted  from  the  record  the  pre- 
sumption must  be  indulged  that  they 
sustain  the  judgment  of  the  court  be- 
low. 

Tutt  V.  Kincaid,  11  Ky.  Opin.  310. 

§938.  Making  and  contents  of  bill  of 

exceptions,  case  or  statement  of 

fact. 

Where  no  exceptions  were  taken  by 

appellant  to  the  opinion  of  the  court 

in   overruling   his    exceptions   to   the 

commission's  report  of  the  settlement 

of  the  estate,  and  in  the  absence  of  a 

bill   of  exceptions,   showing  that  the 

claim     was     properly     verified     and 

proved,  it  will  be  presumed  that  the 

court  adjudged  correctly. 

Smith  V.  Warth,  5  Ky.  Opin.  269. 

Where  no  exceptions  are  found  in 
the  record,  and  it  does  not  appear  that 
the  court  below  acted  on  the  excep- 
tions, if  filed,  the  presumption  is  that 
the  exceptions  were  waived. 

Carter   v.    Grady's  Admr.,   1   Ky. 
Opin.  75. 


(F)        DISCRETION       OF 

COURT. 


LOWER 


§959.  Amended       and       supplemental 

pleadings. 
The  refusal  of  the  court  to  permit 
the  filing  of  an  answer  at  a  succeeding 
term  of  court  after  a  pro  confesso  had 
been  permitted,  is  not  such  an  abuse 
of  discretion  as  to  authorize  a  rever- 
sal. 

Bell    V.    Sanders'    Admr.,    4    Ky. 

Opin.  464. 

§970.  Reception  of  evidence. 

Where  the  bill  of  exceptions  fails 
to  show  what  response  was  expected 
from  the  witness,  this  court  can  not 
say  that  the  appellant  has  been  pre- 
judiced by  the  action  of  the  court  in 
refusing  to  allow  the  witness  to  ex- 
press his  opinion,  in  absence  of  a 
statement  by  counsel  to  the  court  of 
what  they  hoped  to  prove  by  the  wit- 
ness, and  that  should  have  appeared 
in  the  bUL 

Cain    V.    Commonwealth,    10    Ky. 
Opin.  215. 

§983.  Proceedings  after  Judgment. 

The  failure  of  the  court  in  its  judg- 
ment to  fix  the  time  and  place  of  the 
sale  of  the  land  is  not  an  available 
ground  for  a  reversal;  and  under 
§  405  of  the  code,  which  applies  to  the 
sale  of  real  estate,  no  limitation  of 
the  power  of  the  court  is  imposed. 
Harris  v.  Field's  Ex'x,  5  Ky.  Opin. 
559. 

(G)     QUESTIONS    OF     FACT,    VER- 
DICTS, AND   FINDINGS. 

§987.  Power  and  duty  to  review. 

The  verity  of  the  record  of  the  oath 
of  office  of  a  regular  judge  and  of  a 
special  judge,  can  not  be  considered 
by  the  Court  of  Appeals,  where  it  is 
made  to  appear  only  in  the  brief  of 
counsel. 

Henderson  v.  Adams,  6  Ky.  Opin. 
541. 

§998.  Verdicts. 

§  999d— Conclusiveness  in  general. 

Although  confiicting  evidence  may, 
when  carefully  scrutinized,  preponder- 
ate against  a  verdict,  a  second  verdict 
will  not  be  set  aside  on  that  account. 
Cook  V.  Cantrill,  4  Ky.  Opin.  179, 
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Where  the  evidence  is  conflicting  It 
is  the  province  of  the  Jury  to  decide 
which  side  has  the  preponderance, 
and  the  Court  of  Appeals  has  no 
power  to  interpose,  after  the  court  be- 
low has  refused  to  do  so. 

Fortune,  Trustee  v.  Small,  3  Ky. 
Opin.  500. 

Where  there  is  an  apparent  diversity 
in  the  evidence  the  Court  of  Appeals 
will  not  disturb  the  verdict  of  twelve 
jurors  who  saw  and  heard  the  wit- 
nesses. 

Davis   y.    Steinberger's   Admr.,    3 
Ky.  Opln.  504. 

It  is  the  province  of  the  Jury  to  de- 
cide on  which  side  the  evidence  pre- 
ponderates, and  their  findings  will 
not  be  disturbed. 

McAlister    v.    Patterson,    3    Ky. 
Opin.  377. 

Where  the  evidence  is  conflicting 
and  the  Jury  has  been  properly  in- 
structed, their  finding  will  not  be  dis- 
turbed. 

Mcllyain  v.  Day,  3  Ky.  Opin.  591. 

Where  the  evidence  is  conflicting, 
it  is  the  province  of  the  Jury  to  weigh 
and  determine  the  facts,  and  unless 
their  finding  is  clearly  and  palpably 
against  the  weight  of  the  evidence, 
the  appellate  court  will  not  interfere. 
Carson  v.  Thompson,  3  Ky.  Opin. 
65. 

Where  the  findings  of  the  Jury  are  j 
not  palpably  against  the  evidence,  a 
new  trial  will  not  be  awarded  after  it 
was  refused  by  the  court  below. 

Wade  V.  Harvey  &  Keith,  3  Ky. 
Opin.  120. 

The  cause  having  been  twice  tried 
by  a  Jury  and  in  each  instance  the 
verdict  was  adverse  to  the  appellant, 
the  Court  of  Appeals  will  not  reverse 
the  Judgment,  except  for  errors  of  law 
occurring  on  the  trial  in  the  court  be- 
low. 

Johnson   v.   Mullen,   5   Ky.   Opin. 
561. 

If  the  finding  of  a  Jury  Is  not  palp- 
ably wrong,  a  reversal  can  not  be  had 
upon  the  sole  ground  that  the  evidence 
preponderates  against  the  verdict 
Reed  v.  Martin,  6  Ky.  Opin.  564. 


The  Court  of  Appeals  will  not  re- 
verse a  second  Judgment  against  the 
validity  of  a  will,  where  the  evidence 
as  to  the  capacity  of  the  testator  and 
the  undue  influence  over  her  is  con- 
flicting, especially  when  it  is  in  accord 
with  the  Judgment  of  the  county 
court. 

Shanklin  v.  Overby,  5  Ky.  Opin. 
763. 

Where  no  legal  question  is  involved, 
and  there  is  not  a  preponderance  of 
evidence  against  the  verdict,  the  Court 
of  Appeals  is  not  authorized  to  re- 
verse the  case. 

Graves  v.  Gibson,  5  Ky.  Opin.  695. 

Where  there  is  evidence  upon  which 
to  base  a  verdict,  the  Court  of  Ap- 
peals will  not  disturb  it,  unless  it  is 
palpably  against  the  weight  of  the 
evidence. 

Botts  V.  Tyree,  5  Ky.  Opin.  88. 

The  verdict  of  a  Jury,  trying  an  is- 
sue out  of  chancery,  is  entitled  to  as 
much  weight  as  a  verdict  in  a  com- 
mon-law action. 

Goode's  Admr.  v.  Blackwell,  5  Ky. 
Opin.  692. 

§  1001.^ Sufficiency    of    evidence    In 

support. 
Where  a  part  of  the  evidence  ac- 
cepted and  allowed  by  the  court  is 
inadmissible  and  should  have  been 
rejected,  but  still  if  all  of  such  im- 
proper evidence  had  been  stricken  out 
there  would  still  be  enough  to  support 
the  Judgment,  the  error  of  admitting 
such  evidence  can  not  be  held  to  be 
prejudicial  to  appellant. 

Delafleld  v.  City  of  Bowling  Green, 
11  Ky.  Opin.  71. 

The  trial  Jury  who  have  an  oppor- 
tunity to  note  the  eye,  tone  and  facial 
expression,  countenance,  and  whole 
bearing  of  the  witnesses  can  form  a 
more  correct  idea  of  the  value  to  be 
placed  upon  their  credibility  than  can 
the  Court  of  Appeals,  and  this  court 
will  not  reverse  on  the  mere  weight 
of  the  evidence. 

Louisville,  C.  &  L.  R.  Co.  v.  Ram- 
sey, 11  Ky.  Opin.  274. 

The  Court  of  Appeals  will  not  re- 
verse a  cause  because  of  insufllcient 
evidence  to  sustain  a  verdict  where  all 
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of  the  evidence  in  the  case  is  not  in 
the  record. 

Israel  y.  Louisville  Jockey  Club  & 

Driving    Park    Assn.,    12    Ky. 

Opin.  693. 

§  1002. On  conflicting  evidence. 

Where  the  evidence  was  strangely 
conflicting  upon  a  question  involving 
the  issue  of  fact  and  fairly  presented 
by  proper  instructions  for  appellants, 
none  being  asked  by  appellee,  the  ap- 
pellate court  can  not  interpose  and  set 
aside  the  finding  of  the  jury  after  the 
court  below  refused  to  do  so,  without 
overturning  a  doctrine  and  departing 
from  a  principle  thoroughly  settled  in 
this  court  and  the  courts  of  other 
states. 

Hillings  V.  Montizriffe,  1  Ky.  Opin. 
479. 

Where  the  testimony  is  conflicting, 
the  verdict  of  a  jury  will  not  be  dis- 
turbed if  favorable  to  either  party,  and 
the  same  rule  applies  where  the  issues 
of  fact  have  been  determined  by  the 
chancellor  (being  purely  legal),  and 
his  judgment  will  be  treated  as  the 
verdict  of  a  jury  properly  instructed. 
Vandegrift's  Admr.  v.  Davezac,  12 
Ky.  Opin.  91. 

§  1003. Against  weight  of  evidence. 

Where  an  issue  of  fact  is  presented 
to  a  jury  under  proper  instructions 
from  the  court,  and  a  verdict  rendered, 
even  if  the  weight  of  the  testimony 
might  appear  to  the  Court  of  Appeals 
to  have  been  with  the  losing  party, 
such  verdict  will  not  be  disturbed. 
Booth  V.  Smith,  Mitchell  &  Co.,  9 
Ky.  Opin.  483. 

The  Court  of  Appeals  will  only  re- 
verse the  finding  of  the  lower  court  on 
the  evidence  when  it  is  palpably 
against  the  evidence. 

Scott    V.    Scotfs    Exrx.,    10    Ky. 
Opin.  283. 

Where  issues  are  joined  and  a  trial 
had  before  the  trial  judge,  who  knew 
and  had  an  opportunity  to  observe  the 
witnesses,  and  who  renders  a  judg- 
ment, it  will  not  be  disturbed  by  this 
court  simply  because  on  the  face  of 
the  record  the  weight  of  the  evidence 


seems  to  be  against  the  finding  of  the 
trial  court 

Dickey  v.  Salmons,  10  Ky.  Opin. 
378. 

The  Court  of  Appeals  will  not  dis- 
turb the  verdict  of  a  jury  where  there 
is  some  evidence  to  sustain  it,  even 
though  the  court  may  think  the  weight 
of  the  evidence  the  other  way. 

Cincinnati    Southern    R.    Co.     v. 
Daugherty,  10  Ky.  Opin.  438. 

The  Court  of  Appeals  will -not  dis- 
turb a  verdict  or  finding  on  the  weight 
of  evidence,  and  when  an  issue  is 
formed  and  submitted,  and  there  is 
proof  on  both  sides,  and  when  the 
trial  court  or  jury  has  passed  on  the 
facts  and  arrived  at  a  verdict  or  find- 
ing, the  Court  of  Appeals  will  not  in- 
terfere to  reverse. 

Lowe  V.   Erleinson,  11  Ky.  Opin. 
57. 

Where  a  verdict  is  flagrantly  against 
the  evidence,  this  court  will  reverse, 
but  not  otherwise. 

Ryan  v.  Kanella,  13  Ky.  Opin.  740. 

The  Court  of  Appeals  will  not  re- 
verse  unless    the    verdict    is    clearly 
and  palpably  against  the  evidence. 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Cofl:ee,  13  Ky.  Opin.  823. 

§  1006. Successive  verdicts. 

Where  a  cause  has  been  twice  tried 
and  each  time  has  resulted  in  a  ver- 
dict for  an  appellee,  the  Court  of  Ap- 
peals will  not  disturb  such  verdict, 
unless  rendered  in  flagrant  disregard 
of  the  law  and  the  evidence. 

English's  Admr.,  v.  Cropper,  9  Ky. 
Opin.  233. 

The  Court  of  Appeals  will  not  dis- 
turb a  verdict  for  plaintifit,  where,  on 
the  same  state  of  facts,  two  other 
juries  have  returned  verdicts  for  the 
plaintiff. 

Louisville  &c.  R.  Co.  v.  Brown,  11 
Ky.  Opin.  199. 

§  1007.  Findings  of  court. 

§  1006. Conclusiveness    in    general. 

Where  the  proof  is  conflicting,  and 
the  law  and  facts  have  been  sub- 
mitted to  the  court,  the  judgment  will 
not  be  disturbed,  unless  the  judgment 
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is  palpably  against  the  weight  of  the 
eyldence. 

Tager  v.  Sale,  5  Ky.  OpliL  325. 

If  the  law  and  facta  be  submitted  to 
and  tried  by  the  court,  a  Judgment 
rendered  thereon  is  entitled  to  the 
same  weight  as  the  findings  of  a  Jury, 
and  if  contrary  to  the  weight  of  the 
evidence  the  Judgment  will  be  re- 
Tersed. 

Slavin  v.  Dunn,  4  Ky.  Opin.  231. 

Where  the  law  and  facts  are  sub- 
mitted to  the  circuit  Judge,  the  Court 
of  Appeals  will  not  reverse  unless  the 
conclusion  of  the  court  is  flagrantly 
against  the  evidence. 

Bowman  v.  People's  Ext.,  5  Ky. 
Opin.  189. 

Where  the  law  and  facts  are  sub- 
mitted to  the  court,  it  acts  in  the 
double  capacity  of  Judge  and  Jury,  and 
its  finding  is  entitled  to  the  weight  of 
the  Terdict  of  a  Jury,  which  will  not 
be  disturbed  unless  palpably  against 
the  evidence. 

Chamberlain  &  Tapp  v.  Brewer,  5 
Ky.  Opin.  6. 

A  finding  of  the  court  without  the 
mtervention  of  a  Jury  has  the  force 
and  effect  of  a  verdict  on  appeal  to 
the  Court  of  Appeals. 

Daniels  v.  Bayles,  7  Ky.  Opin.  264. 

Where,  by  consent  of  the  parties, 
the  law  and  the  facts  are  submitted 
to  the  Judge,  his  findings  on  the  facts 
will  be  treated  as  the  verdict  of  the 
Jury. 

Jordan  v.  Wallace's  Admr.,  7  Ky. 
Opin.  480. 

§1009. Effect  in  equitable  actions. 

In  an  action  at  law  on  a  note,  where 
no  equitable  defense  is  pleaded,  par- 
ties are  entitled  to  a  trial  by  Jury,  and 
where  such  a  suit  is  transferred  to 
equity  on  appellant's  motion  over  the 
appellee's  objection  and  exception,  the 
judgment  of  the  court  must  be  con- 
sidered as  standing  in  the  place  of  the 
verdict  of  a  properly  instructed  Jury, 
and  will  not  be  disturbed  unless  flag- 
rantly against  the  weight  of  the  evi- 
dence. 

Tbreldkeld  v.  Davis,  10  Ky.  Opin. 
240. 


§  1010. Sufficiency    of    evidence    in 

support. 

The  law  does  not  permit  the  Court 

of  Appeals  to  assume  the  functions  of 

I  the  Jury  and  weigh  evidence,  and  it 

I  will  not  reverse  where  the  evidence 

Is   not   flagrantly   or   overwhelmingly 

against  the  flnding. 

Urso  &  Morsican  v.  Unverzagt  ft 
Smith,  11  Ky.  Opin.  46. 

In  an  action  at  law,  where  a  Jury  is 
waived  and  submission  is  to  the  court, 
its  Judgment  will  not  be  disturbed  un- 
less it  is  palpably  against  the  evi- 
dence. 

Gentry  v.  Abshire,  11  Ky.  Opin. 
81. 

Ehren  though  the  evidence  is  suffi- 
cient to  sustain  a  judgment,  such  Judg- 
ment will  be  reversed  where  there  was 
no  pleading  filed  upon  which  the  Judg- 
ment could  stand. 

Stetn    V.    Grotenkemper,    12    Ky. 
Opin.  39. 

Where  the  issue  is  a  purely  legal 
one,  and  the  court  below  has  passed 
upon  the  evidence  and  found  It  in- 
sufficient to  support  the  claim,  such 
finding  not  being  flagrantly  against 
the  weight  of  the  evidence,  will  be 
held  conclusive  and  will  not  be  dis- 
turbed. 

Commonwealth  v.  Chevis,  12  Ky. 
Opin.  47. 


§1011. On  conflicting  evidence. 

The  Court  of  Appeals  will  not  dis- 
turb a  Judgment  upon  conflicting  evi- 
dence. 

Alexander  v.  Newell,  6  Ky.  Opin. 
135. 

Cheatham   v.   Northwestern   Mut. 
Life  Ins.  Co.,  6  Ky.  Opin.  58. 
Where   the   evidence   is   conflicting 
and  nearly  balanced,  the  Court  of  Ap- 
peals will  not  disturb  the  Judgment  on 
the  evidence. 

Davles  v.  Cantrill,  7  Ky.  Opin.  99. 
Louisville  &  N.  R.  Co.  v.  Bush,  7 
Ky.  Opin.  572. 

When  the  evidence  is  conflicting  the 
Court  of  Appeals  will  not  disturb  the 
Judgment  on  that  account. 

Porter,  Guardian,  v.  Neal,  8  Ky. 
Opin.  111. 
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Where  the  evidence  Is  conflicting 
and  has  been  passed  upon  by  the 
court  and  Jury,  the  Court  of  Appeals, 
unless  manifest  injustice  has  been 
done,  will  not  interfere. 

Abert  v.  Berry,  8  Ky.  Opin.  343. 

§1016.  Findings    of    referee,    matter, 
commissioner,  or  auditor. 

§  1017. Conciusiveness  in  general. 

A  finding  by  a  commissioner,  ap- 
proved by  the  chancellor,  charging  a 
party  at  the  rate  of  $7  per  day  for  the 
use  of  a  two-horse  team  used  for  haul- 
ing in  the  city  of  Louisville,  is  so  ex- 
cessive and  unreasonable  as  to  war- 
rant the  court  in  reversing  a  judg- 
ment based  upon  it. 

Graham  v.  Jones,  11  Ky.  Opin.  503. 

(H)    HARMLESS    ERROR. 

§  1025.  Prejudice  to  rights  of  party  as 
ground  of  review. 

§1026. In  general. 

Where,  from  the  affidavits,  etc.,  of 
appellants,  it  is  not  shown  that  they 
were  prejudiced  by  the  judgment  be- 
low, it  can  not  be  reversed  on  appeal. 
Doom  V.  Doom,  3  Ky.  Opin.  441. 

The  errors,  if  any  exist  in  the  judg- 
ment in  favor  of  the  appellant  against 
W.,  which  is  not  appealed  from,  held 
not  to  result  from  anything  in  the 
pleadings  or  preparation  of  the  case, 
which  could  operate  to  estop  the  ap- 
pellant from  seeking  a  reversal  of  the 
judgment,  so  far  as  it  directs  the  pay- 
ment of  the  claim  of  W.  against  the 
appellant. 

Yamall  v.  White,  4  Ky.  Opin.  291. 

Where  the  only  error  is  in  the  ad- 
judged balance  of  $29.00  and  the  ac- 
cumulated cost  on  each  side  would 
necessarily  exceed  the  amount  in  con- 
troversy the  Court  of  Appeals  will  not 
reverse  the  case. 

Beckwith  v.  Lambert,  5  Ky.  Opin. 
77. 

It  does  not  appear  from  the  petition 
that  the  judgment  was  rendered  by 
mistake,  but  was  the  judicial  de- 
termination of  the  court;  and  whether 
it  was  right  or  wrong  could  only  ap- 
pear from  the  proceedings  as  repro- 
duced in  the  subsequent  suit;  and  un- 


less that  preliminary  object  was  ef- 
fected, with  at  least  reasonable  cer- 
tainty, neither  the  circuit  court  nor 
the  Court  of  Appeals  should  disturb 
the  judgment. 

Deshong  v.  Cain,  5  Ky.  Opin.  629. 

It  is  immaterial  whether  the  court 
erred  or  not  in  giving  the  law  to  the 
jury,  where  there  is  no  evidence  to 
sustain  a  verdict,  if  it  had  been  ren- 
dered for  the  plaintiff. 

Davis  V.  Owsley,  5  Ky.  Opin.  677. 

A  defendant  is  not  prejudiced  by  an 
order  discontinuing  the  plaintiff's  case 
as  he  may  proceed  to  trial  on  his 
counterclaim  as  if  no  order  of  discon- 
tinuance had  been  entered. 

Campbell  v.  Evansville  &c.  Rail- 
road Co.,  5  Ky.  Opin.  188. 

Where  the  evidence  preponderates 
in  favor  of  the  finding  of  the  jury,  the 
Court  of  Appeals  will  not  reverse  for 
a  mere  technical  or  verbal  error. 

Spradling  v.  Coyzens,  5  Ky.  Opin. 
282. 

A  party  not  prejudiced  by  the  judg- 
ment has  no  cause  of  complaint. 

Buckley  v.  Board,  8  Ky.  Opin.  16. 
§  1031.  Presumption    as   to    effect    of 
error. 

Where  the  amount  of  damages  as- 
sessed indicates  that  the  jury  must 
have  acted  under  the  infiuence  of  pas- 
sion or  prejudice,  and  such  fact  was 
recognized  by  the  appellee,  and  upon 
the  suggestion  of  the  court,  consented 
that  a  judgment  should  be  entered  for 
two-fifths  of  the  damages  assessed, 
when  it  appears  that  the  jury  were  in- 
fluenced by  passion  or  prejudice  in  the 
assessment  of  damages,  it  may  readily 
be  concluded  that  the  same  cause  in- 
fluenced them  in  determining  whether 
or  not  the  appellee  was  entitled  to 
recover  at  all. 

Abbott  V.  Lewis,  5  Ky.  Opin.  230. 

§  1033.  Errors  favorable  to  party  com- 
plaining. 
Where  a  litigant  asks  for  an  instruc- 
tion, which  is  given  by  the  court,  he 
can  not  afterwards  ^complain,  although 
it  is  erroneous. 

Prather  &  Smith  v.  Wilson  &  Co., 
4  Ky.  Opin.  249. 
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Where  all  the  papers  In  a  case  show 
no  error  against  a  plaintiff,  but  that 
all  evidence  objected  to  by  him  was 
rejected,  and  all  instructions  asked  for 
given,  it  is  error  for  the  trial  court  to 
set  aside  the  verdict  of  the  jury  and 
grant  a  new  trial. 

Creel's  Admr.,  v.  Hill  &  Roy,  4 
Ky.  Opin.  359. 

Where  a  judgment  is  against  one  de- 
fendant only  the  other  defendants  can 
not  complain  thereof  on  appeal. 

Apperson's    Admr.    v.    Apperson's 
£2xrz.,  12  Ky.  Opin.  289. 

§1038.  Pleading. 

§  1039, In  general. 

An  apparent  variance  between  the 
prayer  of  the  petition  and  the  verdict 
of  the  jury  is  a  mere  error  or  defect 
in  the  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  de- 
fendant. 

Martin  v.  Trustees  of  Baptist  Edu- 
cation Society,  4  Ky.  Opin.  283. 

§  1046.  Conduct  of  trial  or  hearing  In 
general. 
Where    a    judgment    has    been    re- 
versed, and  on  trial  of  the  consolidated 
cause   in  the   court  below,  the  over- 
ruling of  a  motion  of  the  plaintiff  to 
strike  out  the  attachment  proceeding 
of  the  creditors  whose  judgments  were 
thus  reversed,  can  not  prejudice  the 
plaintiff's  rights,  since  upon  the  over- 
ruling of  such  motion  the  court  could 
not  revive  the  reversed  judgments. 
Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

The  Court  of  Appeals  will  not  re- 
verse a  cause  on  the  ground  of  an  im- 
proper argument  made  in  the  trial  of 
the  cause  by  an  attorney  unless  the 
argoment  amounts  to  a  flagrant  abuse 
of  the  privilege  the  attorney  had  in 
presenting  his  client's  cause. 

City  of  Covington  v.  Qlennon,  11 
Ky.  Opin.  9. 

§  1040.  Admission  of  evidence. 

Where  the  verdict  is  fully  sustained 
by  evidence  and  the  verdict  would 
have  been  the  same  if  the  evidence 
complained  ot  had  been  rejected,  the 
error  is  a  harmless  one. 

Mitchell  V.  Whitmore,  4  Ky.  Opin. 
433. 


Defendant  had  the  right  to  have  his 
answer  to  the  petition  submitted  with 
it  to  the  jury;  and,  while  it  does  not 
appear  that  the  verdict  resulted  from 
the  withholding  his  pleadings,  still  his 
right  to  have  them  before  the  jury  was 
invaded,  and  Injury  may  have  resulted 
therefrom  and  a  fair  trial  prevented. 
Robinson  v.  North,  5  Ky.  Opin. 
514. 

The  admission  of  objectionable  evi- 
dence is  not  of  itself  sufficient  to  dis- 
turb the  verdict  of  a  jury,  where  the 
verdict  would  have  been  in  accord- 
ance with  the  weight  of  the  testimony 
if  that  had  been  excluded. 

Sanford  v.  Hall,  5  Ky.  Opin.  287. 

§  1050. Prejudicial  effect  in  general. 

A  special  examination  as  to  the 
character  of  a  witness,  no  matter  how 
illegal  it  may  have  been,  is  not  re- 
versible error,  where  the  witness  has 
been  thoroughly  discredited  and  no 
effort  was  made  to  sustain  his  char- 
acter. 

Shelby  v.  Mock,  7  Ky.  Opin.  257. 

An  error  in  the  admission  of  evi- 
dence will  not  be  ground  for  reversal, 
when  there  is  nothing  to  indicate  that 
It  was  injurious  to  appellant. 

Lynch  v.  Stapleton.  12  Ky.  Opin. 
119. 

§1057. Facts  otherwise  established. 

Refusal  to  permit  exhibits  of  a  peti- 
tion to  be  read  to  the  jury  by  plaintiff 
was  not  prejudicial  to  plaintiff,  where 
the  answer  admits  all  that  the  ex- 
hibits would  have  shown  if  they  had 
been  produced. 

Grimes   v.   Trimble,   6   Ky.   Opin. 
763. 

§  1062.  Submission  of  issues  or  ques- 
tions to  jury. 
An  essential  error  in  the  response 
of  the  court  to  the  inquiry  of  the  jury, 
or  the  failure  of  the  court  to  answer 
directly  the  questions  propounded  by 
the  jury,  if  proper  exceptions  are 
taken,  is  an  available  error. 

Tates    V.    Hambrick,    Jr.,    5    Ky. 
Opin.  320. 

§  1063.  Instructions  to  Jury. 

§  1064^ Prejudicial  effect  In  general. 

A  cause  will  not  be  reversed  on  ac- 
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count  of  an  instruction  not  entirely 
correct  where  such  an  instruction  did 
not  prejudice  the  substantial  rights  of 
the  appellant 

Bramel    v.    Cunningham,    11    Ky. 
Opin.  409. 

It  is  not  reversible  error  for  the 
trial  court  to  refuse  to  give  an  in- 
struction offered,  where  the  court  by 
another  instruction  gives  the  sub- 
stance of  that  contained  in  the  refused 
instruction. 

Montfort  v.  Hanna,  12  Ky.  Opin. 
475. 

§  1069.  Conduct    and    deliberations    of 
Jury. 
It  is  not  matter  for  review  in  this 
court  that  the  Jury  were  permitted  to 
temporarily  separate. 

Peters  v.  Commonwealth,  13  Ky. 
Opin.  204. 

§  1073.  Judgment  or  order. 

Where  in  a  trial  the  court  gave  to 
one  litigant  a  prior  lien  over  a  third 
litigant,  who  does  not  complain  there- 
of or  appeal  therefrom,  other  parties 
In  said  cause  have  no  right  on  appeal 
to  complain  of  the  Judgment  not 
against  them. 

McCall  V.  Bruce,  12  Ky.  Opin.  257. 

(K)    SUBSEQUENT   APPEALS. 

§  1097.  Former  decialon  as  law  of  the 
case  In  general. 
The  Court  of  Appeals  has  no  power, 
on  a  second  appeal,  to  correct  an  error 
in  the  original  Judgment  which  either 
was,  or  might  have  been  relied  upon 
in  the  first  appeal. 

McAllister's    Admr.,    v.    Common- 
wealth, 4  Ky.  Opin.  178. 

The  Court  of  Appeals  has  not  the 
power  to  revise  its  former  decision, 
whether  it  be  right  or  wrong,  but 
such  court  as  well  as  the  circuit  court, 
is  bound  to  recognize  it  as  the  law  of 
the  case. 

Abbott  V.  City  of  Newport,  5  Ky. 
Opin.  76. 

There  was  no  proof  taken  in  this 
case  after  its  return  to  the  lower 
court,  and  as  the  Judgment  appealed 
from    conforms   to   the   opinion   then 


rendered,  the  Judgment  must  be  af- 
firmed. 

Lansdale  v.  Beall's  Heirs,  5  Ky. 
Opin.  446. 

On  the  second  appeal  the  law  as  ex- 
pounded on  the  first  must  prevail  as  to 
the  questions  involved. 

Guthrie's  Exrs.  v.  Stevens,  5  Ky. 
Opin.  360. 

The  former  decision  of  the  Court  of 
Appeals  must  be  regarded  as  final  as 
to  all  questions  involved  in  this  con- 
troversy except  such  issues  as  are 
raised  by  the  amended  petition  filed 
after  the  return  of  the  case  to  the 
chancery  court. 

Howard  v.  McCoUum,  5  Ky.  Opin. 
537. 

Where  an  item  was  involved  in  for- 
mer litigation,  constituting  one  of  the 
errors  assigned,  even  if  a  clerical  mis- 
prision, this  court  having  passed  upon 
it  at  the  instance  of  appellant,  it  con- 
stitutes a  complete  bar  to  any  other 
appeal  for  the  same  excuse. 

Coakley's    Admr.    v.    Coakley,    11 
Ky.  Opin.  182. 

XVII.    DETERMINATION    AND    DIS- 
POSITION OF  CAUSE. 

(A)    DECISION    IN    GENERAL. 

§1100.  Necessity  of  decision. 

Where  the  record  shows  that  ap- 
pellant obtained  everything  he  asked 
for  in  the  court  below,  he  is  entitled 
to  no  relief,  as  he  has  nothing  to  com- 
plain of. 

Hawkins  v.  Parker,  6  Ky.  Opin. 
637. 

§1115.  Scope  and  extent  of  relief. 

§1116. In  general. 

A  Judgment  of  sale  of  a  decedent's 
land  was  reversed,  where  there  was 
unapplied  assets  in  the  hands  of  the 
administrator,  and  there  was  no  show- 
ing as  to  their  insufficiency. 

Dugan  V.  Griffith,  7  Ky.  Opin.  651. 

(B)   AFFIRMANCE. 

§1128.  On  hearing  In  general. 

Where  the  evidence  in  a  trial  to  re- 
cover on  a  forfeited  recognizance  is 
conflicting,  the  Court  of  Appeals  will 
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affirm  the  judgment  of  the  lower  court, 
for  when  the  law  and  evidence  1b  sub- 
mitted to  the  trial  court  his  finding 
has  the  same  effect  as  the  verdict  of 
a  jury. 

O'Daniel  v.  Commonwealth,  8  Ky. 
Opln«  125. 

§1133.  Insufficient      presentation      of 

case  or  questions. 
In  an  appeal  from  a  judgment  sus- 
taining a  motion  for  a  nonsuit,  if  the 
appellant  fails  in  his  bill  of  exceptions 
to  bring  to  this  court  all  of  the  evi- 
dence in  the  case,  this  court  has  no 
authority  to  review  the  judgment  be- 
low, and  hence  will  affirm  it. 

Haggard  v.  Louisville  C.  &  L.  R. 

Co.,  13  Ky.  Opin.  987. 

§  1134b  Error  not  sKiown. 

Where  the  record  on  appeal  does  not 
contain  an  amended  reply,  neither  the 
instructions  nor  a  deposition  alleged 
to  have  been  improperly  read  to  the 
jury,  and  from  the  evidence  before 
the  court,  it  can  not  be  said  that  the 
findings  of  the  jury  are  not  in  accord- 
ance with  the  preponderance  of  the 
evidence,  the  judgment  will  be  af- 
firmed. 

Brown  v.  Young's  Admr.,  7  Ky. 
Opin.-  737. 

Where  the  evidence  is  conflicting 
and  the  question  of  fact  has  been  sub- 
mitted to  the  jury  with  proper  instruc- 
tions, if  the  weight  of  evidence  is 
against  the  verdict,  this  court  will 
not  interpose  after  a  motion  for  a 
new  trial  has  been  refused  by  the 
court  below. 

Frankfort   &   Lawrenceburg  Tpk. 

Co.  V.  Hemdon's  Exr.,  1  Ky. 
Opin.  226. 

Where  the  evidence  conduces  to 
prove  the  fraudulent  transfer  of  prop- 
erty for  the  purpose  of  preferring 
creditors,  and  the  wilful  appropria- 
tion of  the  assets  of  a  defendant  to 
his  own  personal  use,  at  a  time  when 
he  was  fully  aware  of  his  insolvency, 
it  will  justify  an  attachment  by  the 
creditors,  and  a  decree  of  the  chancel- 
lor setting  aside  such  fraudulent 
transfers  of  property  by  defendant 
will  not  be  disturbed. 

Levy  V.  UUman  &  Co.,  2  Ky.  Opin. 
20S. 


Where  there  is  no  error  in  giving  or 
refusing  instructioiis  or  in  admitting 
or  rejecting  testimony  the  Judgment 
will  be  affirmed. 

Hargis  v.  Moore,  3  Ky.  Opin.  430. 

§1140.  Remission  of  part  of  recovery. 
A  remittitur  of  the  excess,  when 
application  is  made  by  the  defendant 
for  an  injunction  to  prohibit  collection 
of  the  judgment,  will  not  cure  the  de- 
fect and  render  it  unnecessary  for  the 
judgment  to  be  reversed. 

EIngleman     v.     Central     National 

Bank  of  Danville,  3  Ky.  Opin. 

132. 

§  1145.  Effect  of  affirmance. 

The  legal  effect  of  an  affirmance  of 
a  judgment  by  the  Court  of  Appeals  Is 
that  there  is  no  error,  clerical  or  judi- 
cial. 

Davis  V.  Powell,  3  Ky.  Opin.  420. 

(C)  MODIFICATiON. 

§1146.  Power  to  modify  judgment  or 
order. 
The  Court  of  Appeals  can  not  modi- 
fy a  judgment  at  a  subsequent  term 
of  the  court. 

Wile  V.  Sweeney  &  Taylor,  4  Ky. 
Opin.  278. 

§1152.  Modifying  provisions  of  judg- 
ment or  order. 
An  opinion  of  the  appellate  court, 
revising  a  judgment  below,  implies 
that  the  litigants  shall  have  a  reason- 
able time  to  comply  with  the  mandate 
and  discharge  the  order. 

Musgrave  v.  Powell,  4  Ky.  Opin. 
23. 


(D)  REVERSAL. 

§  1156.  On  motion. 

Where  a  party  has  shown  no  dili- 
gence in  preparing  for  trial,  but  sub- 
mits his  cause  and  is  defeated,  this 
court  is  not  authorized  to  reverse  the 
judgment  for  further  preparation. 
Begley  v.  Duff,  13  Ky.  Opin.  755. 

§1157.  On  hearing  in  generai. 

A  judgment  for  the  sale  of  land 
will  be  reversed,  when  neither  the 
judgment  nor  the  petition  upon  which 
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it  is  rendered  contains  a  description 
of  the  land. 

Crabtree  t.  Rosenfleld,  8  Ky.  Opin. 
125. 
Where  there  is  a  bad  answer  to  a 
bad  petition,  the  judgment  will  not  be 
reversed  at  the  instance  of  the  party 
who  first  committed  error  in  his  plead- 
ings. 

Haynes  v.  Bolin,  8  Ky.  Opin.  133. 

§1158^ Determination  on  merits. 

The  Ck>urt  of  Appeals  is  bound  by 
the  statute  to  give  to  the  verdict  of  a 
jury  the  same  effect  as  is  given  to 
verdicts  in  other  than  will  cases  and 
will  not  reverse  the  findings  of  the 
jury,  unless  flagrantly  or  palpably 
wrong. 

Stokes'   Exr.    v.    Shippen,    9    Ky. 
Opin.  858. 

f  1164.  Errors  on  part  of  appellant  or 
plaintiff  in  error. 
Though  from  the  face  of  the  plead- 
ings the  appellate  court  would  affirm 
a  judgment,  where  injustice  might  be 
done  thereby,  a  reversal  for  a  better 
preparation  of  the  case  below  will 
more  properly  adjudicate  the  rights  of 
all  parties. 

Poland  V.  Rouet,  3  Ky.  Opin.  80. 

f  1166.  Jurisdictional  defects. 

A  judgment  for  a  sum  greater  than 

is  owing  by  the  defendant,  and  which 

is  a  matter  of  adjudication,  and  not  a 

clerical  error,  is  cause  for  reversal. 

Alcorn  v.  O'Bryan,  7  Ky.  Opin.  708. 

If  a  plalntifT  fails  to  state  a  cause  of 
action,  it  is  not  too  late,  in  the  prog- 
ress of  the  trial,  at  any  time  to  demur, 
or  to  move  for  nonsuit,  or  In  arrest  of 
judgment,  and  where  a  plaintiff  has 
recovered  judgment  below  and  has 
failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  the  Court  of 
Appeals  will  reverse  the  judgment. 
Barber  v.  Moore,  5  Ky.  Opin.  192. 

§1167.  Nature  and  form  of  decision. 

The  Court  of  Appeals  will  not  re- 
verse a  case  for  failure  to  grant  relief 
which  was  not  asked  for  in  the  trial 
court. 

Herrick  v.   Herrick,   7   Ky.  Opin. 
527. 

The  Court  of  Appeals  can  not  re- 
verse a  judgment  of  the  circuit  court 


for  failure  to  do  that  which  it  was 
not  asked  to  do. 

Ashurst  V.  Kinney,   7   Ky.  Opin. 
364. 

§1168.  Premature  decision. 

The  fact  that  a  case  was  premature- 
ly heard  is  not  ground  for  appeal  to 
the  Court  of  Appeals  until  the  ques- 
tion has  been  presented  and  acted 
upon  by  the  trial  court. 

Rhodes  v.  Gillispy,  6  Ky.  Opin.  321. 

Where  an  order  was  entered  by  the 
court,  "It  is  ordered  that  the  issue 
herein  be  set  for  trial  on  the  3rd  day 
of  the  next  April  term,"  but  on  the 
same  day  the  case  was  submitted  to 
the  court  without  due  notice  to  appel- 
lant, it  authorizes  a  reversal,  and  a 
new  trial  should  be  awarded. 

Sharp  V.  Hackney,  3  Ky.  Opin.  92. 

The  fact  that  a  case  was  heard  and 
determined  before  it  stood  for  trial  is 
not  alone  ground  for  reversal,  it  not 
appearing  that  plaintiff's  substanial 
rights  were  prejudiced  by  the  obtain- 
ing of  the  relief  sought  sooner  than 
he  had  the  right  to  demand. 

Harper  v.  Peoples,  6  Ky.  Opin.  457. 

§1169.  Error  as  to  grounds  of  decision. 
The  Court  of  Appeals  can  not  re- 
verse a  judgment  for  an  error  of  the 
trial  court  in  giving  or  refusing  in- 
structions, unless  the  ruling  has  been 
excepted  to. 

Curd  V.  Stinnett,  6  Ky.  Opin.  727. 

The    evidence    must    be    palpably 
against  the  verdict  to  authorize  a  re- 
versal on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence. 
McGinnis  v.  Howard,  2  Ky.  Opin. 
458. 

Before  a  judgment  can  be  rendered 
on  a  suit  for  breach  of  warranty,  proof 
of  the  alleged  warranty  must  be 
shown,  and  without  same,  a  judgment 
by  default  will  be  reversed. 

Brotherton  v.  MegiU,  3  Ky.  Opin. 
121. 

A  judgment  will  be  reversed  where 
an  instruction  restricts  the  inquiry  to 
the  isolated  facts. 

McAlister  v.  Patterson,  3  Ky.  Opin. 
377. 
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Wliere  on  the  appeal,  the  facts  show 
that  justice  does  not  appear  to  have 
been  done  according  to  the  evidence, 
the  Judgment  will  be  reversed. 

Burgess  y.  Hutchison,  3  Ky.  Opin. 
687. 

A  Judgment  may  be  reversed  on  the 
sole  grounds  that  the  verdict  of  the 
jury  ought  not  to  have  been  sustained 
by  the  court 

Chrany  v.  Hicks,  5  Ky.  Opin.  73. 

Where  the  judgment  exceeds  the 
amount  laid  in  the  petition  it  will  be 
revemed  and  remanded  with  direc- 
tions to  render  judgment  for  the  plain- 
tiff in  the  court  below  for  the  amount 
laid  in  the  petition,  where  that  is  the 
only  error;  but  where  there  is  ground 
to  apprehend  from  irregularity  on  the 
trial  that  Justice  has  not  been  done, 
the  cause  will  be  remanded  for  a  new 
trial. 

Robinson  v.   North,   5   Ky.   Opin. 
614. 

The  Court  of  Appeals  will  reverse  a 
judgment  In  a  case  where  the  petition 
does  not  set  out  a  cause  of  action,  al- 
though defense  may  not  have  been 
made  in  the  trial  court 

Campbell  t.  Commonwealth,  6  Ky. 
Opin.  1. 

Where  a  holder  of  a  purchase-money 
note  was  made  a  party  defendant  to  a 
suit  but  was  not  served  with  process, 
and  the  judgment  of  sale  of  the  land 
made  no  provision  for  protecting  her 
rights,  the  irregularity  and  omission 
amounted  to  reversible  error. 

Tucker  v.  Hayden,  6  Ky.  Opin.  511. 

To  authorize  the  Court  of  Appeals 
to  reyerse  a  judgment  merely  be- 
cause a  motion  to  submit  questions 
of  fact  in  an  equity  proceeding  to  a 
jury  has  been  overruled,  It  must  be 
made  to  appear  that  the  court  abused 
its  discretion  in  overruling  the  motion. 
Maloney  v.  St.  Louis  Mut  Ins.  Co., 
6  Ky.  Opin.  495. 

It  is  reversible  error  to  instruct  the 
jury  that  they  have  a  right  to  award 
punitive  damages  in  the  event  defend- 
ant was  guilty   of  gross   negligence, 


where  there  are  no  facts  warranting 
an  instruction  as  to  punitive  damages. 
Louisville  ft  N.  R.  Co.  v.  Licking, 
6  Ky.  Opin.  294. 

Where  the  evidence  does  not  show  a 
right  of  recovery  against  a  principal 
on  the  theory  that  the  purchaser  was 
an  agent  of  the  principal,  it  was  held 
reversible  error  to  give  an  Instruction 
based  on  such  theory. 

LawBon  v.  Gardner  ft  Co.,  6  Ky. 
Opin.  288. 

The  findings  of  the  court  on  ques- 
tions of  fact  without  the  intervention 
of  a  jury  will  not  be  disturbed  on  ap- 
peal unless  there  is  a  decided  prepon- 
derance of  the  evidence  against  them. 
Allen  V.  Jacobs,  6  Ky.  Opin.  144. 

Inconsistent  and  irreconcilable  in- 
structions which  tend  to  confuse  and 
mislead  the  jury  are  cause  for  re- 
versal. 

Bowling  V.  Martin,  6  Ky.  Opin.  67. 

The  judgment  was  held  to  be 
against  the  decided  preponderance  of 
the  evidence,  and,  on  that  account, 
should  be  reversed  >by  the  Court  of 
Appeals. 

Taylor  v.  Ellison,  7  Ky.  Opin.  215. 

Where  the  petition  or  the  evidence 
shows  that  a  contract  is  against  public 
policy,  a  judgment  thereon  for  plain- 
tilT  will  be  set  aside  on  appeal,  al- 
though defendant  failed  to  plead. 

Dunn  V.  Bradley,  7  Ky.  Opin.  282. 

A  judgment  which  gives  no  descrip- 
tion of  the  land  attached  to  be  sold, 
but  requires  the  conunissioner  making 
the  sale  to  look  to  the  petition  or 
other  pleading  for  that  purpose,  must 
be  reversed. 

Abbott  V.   Letteral,   7   Ky.   Opin. 
470. 

Error  in  a  judgment  against  a 
sheriff,  charging  him  five  per  cent  of 
the  taxes  due  and  owing  by  the  tax- 
payers and  uncollected  by  the  sheriff, 
is  cause  for  reversal. 

Scott    V.    Commonwealth,    7    Ky. 
Opin.  708. 

Where  an  action  at  law  is  submitted 
to  the  judge  without  a  jury,  the  court's 
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finding  on  the  facts  will  not  be  re- 
versed, unless  it  be  palpably  wrong. 
Mosby  v.  Hatcher,  8  Ky.  Opln.  10. 

A  Judgment  will  be  reversed  where- 
in a  sale  of  real  estate  is  decreed, 
where  the  land  is  not  described  in  the 
Judgment. 

Gillen  v.  Jones,  9  Ky.  Opin.  386. 

The  Court  of  Appeals  will  not  re- 
verse on  account  of  an  erroneous  in- 
struction where  the  record  fails  to 
show  that  any  objection  or  exception 
was  taken  to  the  giving  of  such  in- 
struction. 

Kentucky  Central  Railroad  v.  Pat- 
ton,  10  Ky.  Opin.  60^. 

§1170.  TechnicaU  formaJ,  (Dr  trivial 
defects  or  errors. 
Refus9>l  to  strike  out  certain  words 
as  surplusage  is  not  cause  for  reversal, 
where  the  ruling  could  not  have  preju- 
diced the  rights  of  appellant 

Laudeman  v.  Gallager,  7  Ky.  Opin. 
569. 

Where  issue  has  been  Joined  and  a 
trial  had,  irregularity  of  the  pleadings 
will  not  avail  on  appeal. 

Schloss,   Gritz   v.   O^Hara,   1   Ky. 
Opin.  395. 

Failure  of  counsel  to  put  in  a  de- 
fense (no  doubt  resulting  from  casu- 
alty or  accident),  will  not  warrant  a 
reversal  where  it  is  not  alleged  that 
appellants  or  their  counsel  were  un- 
avoidably prevented  from  making  a 
defense. 

Gould  &  Davenport  v.  Baird,  1  Ky. 
Opin.  90. 

It  is  reversible  error  to  take  a  peti- 
tion against  a  nonresident  as  con- 
fessed, where  he  did  not  appear  to  the 
action,  although  a  corresponding  at- 
torney was  appointed. 

Curb  &  FYazier  v.  Brent  &  Co.,  1 
Ky.  Opin.  454. 

Where  a  petition  does  not  contain 
any  allegation  as  to  the  value  of  prop- 
erty charged  to  be  in  the  possession  of 
the  appellant,  nor  of  the  annual  rents 
and  profits,  and  no  evidence  was  of- 
fered as  to'  same,  a  verdict  of  the  Jury 
granting  such  rents  and  profits  will 
be  reversed. 

McClendon  v.  Stewart,  1  Ky.  Opin. 
192. 


A  clerical  misprision  is  no  cause  for 
reversal  until  a  motion  to  correct  has 
been  made  in  the  lower  court  and 
overruled. 

Benningfleld    v.    Christie,    2    Ky. 
Opin.  177. 

A  Judgment  will  not  be  reversed  for 
a  clerical  misprision,  until  the  objec- 
tion has  been  presented  and  acted  on 
by  the  court  rendering  the  Judgment 
Stewart  v.   Gilbert,   2   Ky.   Opin. 
217. 

When  a  petition  discloses  the  exist- 
ence of  a  mortgage  and  proposes  to 
file  it,  it  is  in  the  power  of  the  de- 
fendant to  compel  plaintiff  to  do  so; 
but  if  he  fails  to  exercise  this  right,  or 
to  interpose  any  other  objection  to  the 
Judgment  in  the  circuit  court,  the  irre- 
gularity is  not  a  cause  for  reversal. 
Merrifield  v.  Lucas,  2  Ky.  Opin. 
81. 

The  misdescription  of  a  note  is  not 
sufficient  to  authorize  a  reversal  of 
the  case,  and  an  error  in  the  calcular 
tion  of  the  interest  at  the  time  of  the 
judgment,  is  a  clerical  misprision, 
which  ccui  be  corrected  on  motion. 
Rosseau  &  Craddock  v.  Mitchell,  5 
Ky.  Opin.  567. 

The  Court  of  Appeals  will  not  re- 
verse a  Judgment  which  is  substan- 
tially correct,  for  the  purpose  of  giv- 
ing the  appellant  nominal  damages 
and  taxing  the  appellee  with  the  cost 
of  the  litigation. 

Trabue    v.    Lander,    6    Ky.    Opin. 
652. 

Where  the  parties  voluntarily  sub- 
mitted their  case  to  the  chancellor, 
his  Judgment  will  be  taken  as  a  ver- 
dict and  will  not  be  refused  on  ac- 
count of  the  evidence  in  the  case  for 
any  reason  that  would  not  authorize 
the  Court  of  Appeals  to  set  aside  the 
findings  of  the  Jury. 

United  Life,  Fire  &  Marine  Co.  v. 
Von  Bories,  6  Ky.  Opin.  644. 

The  Judgment  of  the  court  in  a  com- 
mon-law action  stands  on  the  same 
footing  with  the  verdict  of  the  Jury, 
and  will  not  be  disturbed  on  appeal, 
unless  palpably  against  the  weight  of 
the  evidence. 

Hawkins  v.  Lee,  6  Ky.  Opin.  390. 
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The  failure  to  file  an  amended  peti- 
tlon  at  the  term  of  court  succeeding 
the  filing  of  the  mandate  of  the  Court 
of  Appeals  was  held  not  ground  for 
reversal. 

Payne  v.  Monk,  6  Ky.  Opin.  255. 

Where  answers  made  on  oath  to 
interrogatories  attached  to  defendant's 
answer,  denied  the  existence  of  every 
material  allegation  of  defendant's  an- 
swer, the  failure  of  plaintiff  to  reply 
to  the  answer  is  a  mere  formal  defect 
and  is  not  cause  for  reversal,  the  an- 
swer to  the  Interrogatories  heing  term- 
ed hy  appellant  as  a  reply. 

McClellan    Ck>.    v.    Liyon,    6    Ky. 
Opin.  93. 

Whether  the  practice  complained  of 
in  a  trial  court  was  regular  or  irregu- 
lar, it  can  not  authorize  a  reversal, 
unless  it  is  shown  to  have  been  preju- 
dicial to  the  substantial  rights  of  ap- 
pellants. 

Miller  v.  Pope,  6  Ky.  Opin.  134. 

A  judgment  of  the  trial  court,  which 
is  not  palpably  against  the  weight  of 
the  evidence,  will  not  be  dlstrubed  on 
appeal. 

Riley  V.  Louisville,  L.  &  C.  R.  Co., 
6  Ky.  Opin.  183. 

Where  the  right  to  sue  as  assignee 
is  admitted  in  one  answer  and  denied 
in  an  amendment,  without  assigning 
some  reason  for  making  the  admission 
in  the  first  place,  the  Court  of  Appeals 
will  not  reverse  for  this  alone  where 
there  is  no  valid  defense  relied  on  or 
pleaded. 

Hayley  v.   Kieman,   6  Ky.   Opin. 
193. 

Where  an  appeal  is  taken  and  prose- 
cuted by  one  whose  liability  was 
necessarily  incidental  to  that  of  de- 
fendant without  objection  for  inform- 
ality or  irregularity  in  the  mode  of 
procednre  in  the  circuit  court,  the 
judgment  will  not  be  disturbed,  where 
it  appears  that  the  proper  result  was 

reached. 

Ck>mmonwealth    v.    Rice,    6    Ky. 

Opin.  48. 

Failure  to  give  credit  on  a  judgment 
is  not  an  available  error  on  appeal, 
where  the  execution  and  ofllcer's  re- 
turn showing  that  |100  of  the  debt  had 


been  made  by  sale  of  the  property 
were  copied  into  the  record  by  the 
clerk  without  having  legitimately  been 
before  the  court  or  jury. 

Bowling  V.  Martin,  6  Ky.  Opin.  67. 

Refusal  of  the  court  to  transfer  a 
cause  from  the  equity  docket  to  the 
ordinary  docket  where  it  should  have 
been  brought  is  not  reversible  error, 
where  the  motion  was  not  made  until 
after  answer,  and  after  all  the  parties 
are  ready  for  submission,  no  abuse 
of  discretion  being  shown. 

Maloney   v.    St.   Louis   Mut.   Life 
Ins.  Co.,  6  Ky.  Opin.  270. 

Where  a  case  is  submitted  to  the 
court  without  the  intervention  of  a 
jury,  the  finding  of  the  court,  which 
is  not  flagrantly  wrong,  will  not  be 
disturbed  on  appeal. 

Dickerson  v.  Trimble,  7  Ky.  Opin. 
525. 

A   verdict  supported   by  >some   evi- 
dence will  not  be  disturbed  on  appeal. 
Sowards  v.  Hereford,  7  Ky.  Opin. 
475. 

A  cause  in  attachment  can  not  be  re- 
versed for  error  where  there  has  been 
no  judgment  rendered  sustaining  the 
attachment 

Stark  &  Co.  v.  Lewis  &  Nesbit,  7 
Ky.  Opin.  711. 

A  judgment  will  not  be  reversed  for 
an  error  of  only  |3  in  allowance  by  a 
commissioner. 

Eaves,  Weir  ft  Dade  v.  Milliken,  7 
Ky.  Opin.  437. 

The  Court  of  Appeals  will  not  dis- 
turb a  judgment  on  account  of  a  small 
error  in  the  calculation  of  interest,  as 
to  the  period  covered  by  the  calcula- 
tion, where  the  plaintiff  had  the  right 
to  demand  it  sooner  and  did  demand 
it  sooner  by  institution  of  suit. 

Kentucky  University  v.  McBrayer, 
7  Ky.  Opin.  300. 

The  Court  of  Appeals  will  not  dis- 
turb a  judgment  based  on  the  finding 
of  a  jury  where  it  does  not  appear 
that  the  finding  is  palpably  wrong. 
Rodgers  v.  Flick,  7  Ky.  Opin.  22. 

*  The  Court  of  Appeals  will  not  dis- 
turb a  judgment  of  partition,  although 
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one  party  may  have  received  some  ad- 
vantage in  the  allotment,  where  the 
testimony  as  to  the  value  of  the  prop- 
erty is  conflicting  and  the  advantage 
is  slight. 

Mercer's  Exr.  v.  Caldwell,  7  Ky. 
Opin.  58. 

Where  the  litigation  has  been  pro- 
tracted, the  Court  of  Appeals  will  con- 
sider only  such  errors  as  affect  the 
substantial  rights  of  the  parties. 

Mercer's  Exr.  v.  Caldwell,  7  Ky. 
Opin.  58. 

The  Court  of  Appeals  will  not  set 
aside  the  finding  of  a  Jury,  unless  it  is 
plainly  against  the  evidence. 

Hazelrigg  v.  Roberts'  Admr.,  7  Ky. 
Opin.  36. 

The  erroneous  la^mission  of  eviv 
dence  of  claims  which  appear  to  have 
been  excluded  in  a  prior  settlement 
is  not  ground  for  reversal,  as  it  must 
be  presumed  that  the  court  in  making 
up  his  judgment  did  not  consider  the 
incompetent  testimony. 

Bell  V.   Mitcherson,   7   Ky.   Opin. 
148. 

A  judgment  which  is  substantially 

correct  will  not  be  reversed  on  appeal. 

Lee  V.  Alexander,  7  Ky.  Opin.  153. 

The  refusal  of  the  court  to  strike 
out  parts  of  a  petition  under  some  cir- 
cumstances is  not  such  an  error  as 
will  affect  prejudicially  the  substantial 
rights  of  the  defendant. 

EUinger's  Admr.  v.  Brown,  9  Ky. 
Opin.  514. 

No  reversal  can  be  had  on  an  in- 
struction, even  if  erroneous,  where  the 
same  language  is  used  in  other  in- 
structions given  at  the  trial  and  not 
objected  to. 

Boyd  V.  Morris,  10  Ky.  Opin.  758. 

Where  an  issue  of  fact  is  submitted 
to  a  jury  at  three  different  trials,  each 
resulting  in  a  verdict  for  the  appellee* 
before  the  Court  of  Appeals  will  re- 
verse such  a  case  there  must  be  some 
palpable  error  committed  to  the  preju- 
dice of  the  appellant. 

Morgan  v.  Wood,  11  Ky.  Opin.  320. 

The  Court  of  Appeals  will  not  re- 
verse for  any  error  of  law,  unless  it 


appears  from  the  record  that  the  ac- 
cused has  been  prejudiced  in  his  sub- 
stantial rights. 

Bell    V.    Commonwealth,    11    Ky. 
Opin.  336. 

§1171.  Amount  or  extent  of  recovery. 
Although  only  one  of  a  number  of 
parties  against  whom  a  judgment  has 
been  rendered,  appeals,  the  case  will 
be  reversed  in  its  entirety  if  the  con- 
troversy can  not  be  rightfully  ad- 
justed without  it. 

Vertrees  v.  Rush,  2  Ky.  Opin.  49. 

Where  the  evidence  shows  a  con- 
fusion of  accounts,  a  verdict  predi- 
cated thereon  will  be  reversed. 

Ward  V.  Claxon,  4  Ky.  Opin.  238. 

Where,  by  fraud  or  mistake  the  con- 
sideration expressed  in  a  deed  is  much 
less  than  the  purchaser  is  bound  to 
pay,  a  judgment  compelling  the  pur- 
chaser to  accept  the  deed  will  be  re- 
versed. 

Duff   V.   McElveney,   6   Ky.   Opin. 
210. 

The  Court  of  Appeals  will  not  re- 
verse for  an  error  in  failing  to  give 
nominal  damages. 

Boyd  V.  Camp,  10  Ky.  Opin.  28. 

The  Court  of  Appeals  will  refuse  to 
reverse  on  account  of  an  error  in  the 
judgment,  it  being  for  $2.10  more  than 
was  due  on  the  note. 

Grimes  v.  Williams,  11  Ky.  Opin. 
28. 

§1173.  Reversal  as  to  one  or  more  co- 
parties. 
An   appellant   has   no  right  to   de- 
mand a  reversal  of  a  judgment  against 
him  because  of  the  fact  that  it  must 
be  reversed  as  to  another  appellant. 
Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

§1175.  Rendering  final  judgment. 

Where  an  appeal  is  taken  from  a 
judgment  rendered  in  proceeding  to 
probate  a  will  the  Court  of  Appeals 
will  render  a  final  judgment  on  re- 
versal of  the  case. 

Allen's     Exr.     v.     Allen,     5     Ky. 
Opin.  1. 

A  judgment  rendered  in  a  cause  sub- 
mitted   before    preparation   for    trial 
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will,  on  that  account,  be  reversed  and 
remanded  to  the  lower  court  for  far- 
ther preparation. 

Hancock  v.  Brand,  1  Ky.  Opin.  223. 

A  Judgment  in  favor  of  defendant 
for  a  larger  sum  than  alleged  in  his 
counterclaim  will  be  reversed. 

Ellis  V.  Richardson,   1  Ky.  Opin. 
349. 

A  mere  preponderance  of  evidence 
on  the  side  of  the  appellant  can  not 
be  available  in  this  court  for  reversal 
when  the  court  below  had  refused  a 
new  trial  on  that  ground. 

Gray  v.  Morton,  1  Ky.  Opin.  332. 

Whatever  may  be  our  opinion  as  to 
the  preponderance  of  the  evidence,  if 
the  Jury  was  instructed  as  to  the  law 
of  the  case,  this  court  will  not  inter- 
pose and  set  aside  their  finding. 

Page's  Admr.  .v.  Page,  1  Ky.  Opin. 
385. 

If  the  verdict  of  a  jury  is  palpably 
against  the  evidence  the  Judgment  will 
be  reversed. 

Spratt  V.  Adams'  Bx'r.  1  Ky.  Opin. 

327. 

A  judgment  more  favorable  to  de- 
fendants than  the  record  discloses, 
and  front  which  the  complainants  do 
not  appeal,  will  not  be  disturbed. 

Hardin  v.  Clarkson,  2  Ky.  Opin. 
561. 

Where  there  have  been  two  concur- 
ring verdicts,  the  court  of  appeals  will 
not  reverse  a  Judgment  on  the  weight 
of  the  evidence. 

Louisville  A  N.  R.  Co.  v.  May,  8 
Ky.  Opin.  116. 

§1176.  Directing  Judgment  in  lower 
court. 
A  Judgment  in  an  action  against  an 
administrator  was  reversed  and  the 
cause  remanded  with  directions  to  al- 
low certain  claims  against  the  estate, 
and  to  set  off  the  same  against  the  de- 
mands of  the  administrator  against  the 

claimant. 

Growder's  Admr.  v.  Prather,  6  Ky. 

Opin.  745. 

§  1177.  Necessity  of  new  trial. 

This  court  will  not  award  a  new  trial 
because    the   verdict    is    against    the 


weight  of  evidence,  after  the  court 
below  has  refused  it  on  that  ground. 
Hancock  v.   Payne,   1   Ky.   Opin. 
257. 

§1178.  Ordering  new  trial,  and  direct- 
ing further  proceedings  in  lower 
court. 
In  actions  ex  contractu,  when  the 
evidence  clearly  preponderates  against 
the   verdict,   a   new   trial   should    be 
granted. 

Russell  V.  Lynn,  8  Ky.  Opin.  192. 

Where  a  cause  is  reversed  by  the 
Court  of  Appeals,  and  remanded  for 
proceedings  in  accordance  to  this 
court's  directions,  the  trial  court  must 
so  proceed,  and  where  on  a  retrial  he 
does  not  so  proceed  the  cause  will 
again  be  reversed. 

Watson  V.   Brown,   13   Ky.   Opin. 
584. 

§1180.  Effect  of  reversal. 

The  Judgment  of  the  Court  of  Ap- 
peals reversing  a  Judgment  perpetuat- 
ing an  injunction  and  remanding  the 
case  for  only  an  assessment,  etc.,  had 
the  legal  effect  to  dissolve  the  injunc- 
tion. 

Cleaver  v.  Beauchamp,  2  Ky.  Opin. 
93. 


(E)    RENDITION,    FORM,    AND    EN- 
TRY OF  JUDGMENT. 

§1182.  Form  and  requisites. 

Where  land  is  not  particularly  de- 
scribed in  a  Judgment  ordering  its 
sale,  it  will  be  ground  for  reversal, 
when  presented  on  appeal,  but  will 
not  be  considered  as  a  ground  for  re- 
versal when  the  appeal  is  from  an 
order  confirming  a  report  of  sale. 
Powell  V.  Sebree,  10  Ky.  Opin. 
209. 


(F)   MANDATE  AND  PROCEEDINGS 
IN   LOWER  COURT. 

§1186.  Mandate,  remittitur,  or  order 
of  remand. 
A  Judgment  rendered  by  the  Court 
of  Appeals  affrming  the  Judgment  of 
the  circuit  court  and  awarding  dam- 
ages upon  the  amount  of  the  Judgment 
superseded,  is  in  efTect  a  mandate 
directing  the  court  below  to  award 
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damages  upon  the  amount  of  the  Judg- 
ment. 

White  V.   Ferguson,   6   Ky.   Opin. 
199. 

§1191. Transmission   and   filing    In 

lower  court. 
It  is  the  Imperative  duty  of  the  trial 
court  to  enter  of  record  a  mandate  of 
the  Court  of  Appeals. 

Rouse  V.  Gate,  7  Ky.  Opin.  530. 

§1193.  Effect  in  lower  court  of  deci- 
sion of  appellate  court. 
After  answer  and  proof,  on  a  peti- 
tion filed  by  the  plaintiff  to  try  a  cause 
of  action  reversed  on  a  former  appeal, 
If  the  special  causes  set  forth  be  not 
sustained,  the  court  can  not  go  be- 
hind the  former  adjudication  to  retry 
the  questions  then  presented  and  in- 
volved in  the  record. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

§1195. As  law  of  the  case. 

An  opinion  of  the  Court  of  Appeals 
is  the  law  of  the  case  in  all  subse- 
quent proceedings  therein  and  all  sub- 
sequent appeals  to  the  Court  of  Ap- 
peals involving  the  same  controversy. 
Davis  V.  Powell,  6  Ky.  Opin.  567. 

§1196.  Powers    and    duties    of    lower 
court. 
On  the  return  of  the  case  from  the 
Court  of  Appeals,  the  court  below  has 
the  same   power  to   permit   amended 
pleadings  to  be  filed,  that  it  had  be- 
fore the  reversal  of  the  judgment. 
Crider  v.  Smith,  5  Ky.  Opin.  24. 

Where  on  appeal  the  Court  of  Ap- 
peals issues  a  mandate,  the  lower 
court  must  follow  it. 

Austin  V.   Commonwealth,   9   Ky. 
Opin.  605. 

§1198. Compliance    with    mandate 

or  directions. 
Where  the  chancellor  seems  not  to 
have  fully  understood  the  order  of  the 
Court  of  Appeals,  his  disclaimer  by 
way  of  response  of  any  intention  to 
disregard  the  mandate  of  this  count  is 
sufficient. 

Avery  &  Sons  v.  Meikle  &  Co.,  12 
Ky.  Opin.  398. 
§1202^ Granting    new   trial    or   re- 
hearing. 


Where  on  appeal  of  a  cause  it  is 
reversed  and  the  court  below  is  di- 
rected to  enter  judgment  for  appel- 
lant, such  court  should  obey  such 
mandate,  leaving  the  other  party  to 
his  remedy  provided  by  the  code,  since 
he  could  then  have  filed  his  petition 
for  a  new  trial  based  upon  any  de- 
fense that  had  arisen  since  the  former 
trial;  but  where  the  trial  court  does 
not  enter  judgment,  but  permits  the 
appellee  to  amend  his  pleadings  pre- 
senting facts  which  would  have  au- 
thorized a  new  trial,  such  action  will 
not  be  reversed  because  the  appel- 
lant is  not  thereby  deprived  of  any 
substantial  right. 

Joseph  V.   Hotopp,   13   Ky.   Opin. 
631. 

§  1203.  Proceedings  after  remand. 

Where  the  Court  of  Appeals  af- 
firmed a  judgment  of  the  circuit  court 
awarding  damages,  the  lower  court 
has  no  power  to  investigate  the  ques- 
tion whether  the  judgment  is  er- 
roneous. 

White  V.   Ferguson,   6   Ky.   Opin. 
199. 

After  the  mandate  of  the  appellate 
court  shall  have  been  entered  and 
final  judgment  rendered  by  the  trial 
judge  in  the  court  below,  the  judg- 
ment may  be  stayed  by  supplementary 
pleadings,  if  the  grounds  for  relief 
show  in  the  allegations  matters  not 
litigated;  but  the  court  can  not  allow 
such  proceedings  to  be  begun  before 
the  mandate  shall  be  entered,  or  ac- 
cept such  pleadings  in  lieu  thereof. 
Watson  V.  Avery,  2  Ky.  Opin.  240. 

On  remand  of  a  case  after  reversal 
by  the  Court  of  Appeals  and  the  trial 
court  has  entered  judgment  according 
to  the  mandate  before  permitting  sup- 
plemental proceedings  to  be  filed,  if 
appellant  desires  to  pay  the  money  In 
conformity  with  the  judgment  ren- 
dered in  order  to  be  relieved  from 
litigation  growing  out  of  confiicting 
claims  to  it  and  presents  a  supple- 
mental pleading  to  that  effect,  the 
trial  court  may  order  a  curator  to 
execute  a  bond  and  may  appoint  him 
to  receive  and  hold  the  money  pend- 
ing the  litigation  subject  to  future  or- 
der of  the  court. 

Berry's  Admr.  v.  Berry's  Curator, 
4  Ky.  Opin.  606. 
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Ordinarily  actions  do  not  stand  for 
trial  at  the  term  of  court  at  which  a 
mandate  of  the  Court  of  Appeals,  re- 
versing a  former  judgment  in  the 
same  case  is  filed,  and  a  decree  ren- 
dered thereon  in  the  court  below  can 
not  be  entered  until  process  is  served 
on  the  litigants. 

Musgrave  v.  Powell,  4  Ky.  Opin. 
23. 

Where  a  case  is  remanded  for  a 
new  trial,  the  appellant  has  a  right  to 
make  a  better  case  if  he  can  and 
have  judgment  in  the  event  he  should 
show  himself  entitled  to  it,  otherwise 
a  new  trial  would  be  a  mere  farce. 
Shercliff  v.  Cooper  &  Jarboe,  5 
Ky.  Opin.  772. 

§  1207.  Rendition   and    entry   of   Judg* 
ment  or  order  as   directed. 
On  the  appeal  of  an  action  to  en^ 
force  vendor's  lien,  the  Court  of  Ap- 
peals will  direct  the  character  of  judg- 
ment to  be  rendered  in  the  court  be- 
low; but  upon  a  rule,  for  want  of  fur- 
ther preparation,  the  cause  can  not  be 
•adjudicated  upon  its  merits. 

Lewis   V.   Hawkins,   3   Ky.   Opin. 
452. 

It  is  not  discretionary  with  a  judge 
of  the  lower  court  to  enter  the  man- 
date  of  the  Court  of  Appeals,  and 
when  such  a  mandate,  accompanied 
with  a  motion  for  judgment,  is  pre* 
sented,  it  must  be  entered  and  final 
judgment  given. 

Watson  V.  Avery,  2  Ky.  Opin.  240. 
Where  on  an  appeal  of  a  cause  the 
Court  of  Appeals  decides  that  if  the 
plaintiff  in  the  action  had  any  valid 
claim'  it  is  one  he  has  derived  from 
an  assignee  and  dlslnctly  said  such 
plaintiff  had  no  right  to  set  up  such 
claim  by  amended  petition,  and  that 
because  no  process  had  been  served 
on  defendant  he  was  not  required  to 
take  any  notice  of  It,  it  is  error  for  the 
trial  court  on  the  return  of  the  case 
to  pronounce  judgment,  ''That  in 
obedience  to  the  opinion  and  mandate 
and  because  the  allegations  of  the 
plaintiff  are  admitted  he  recover  of 
the  defendant  the  land  mentioned  in 
the  deed  from  the  assignee  in  bank- 
ruptcy." 

GillispJe  V.  Bradford,  13  Ky.  Opin. 
125. 


§1208.  leaking  or  compelling  restitu- 
tion. 
Where  there  is  an  appeal  from  a 
judgment  decreeing  plaintiffs  lien  as 
prior  to  that  of  the  defendant,  and 
during  the  pendency  of  the  appeal  the 
receiver  of  the  property  pays  money 
to  such  plaintiff  in  accordance  to  the 
judgment,  and  the  judgment  is  re- 
versed on  appeal  and  the  lien  of  the 
defendant  held  prior,  the  defendant 
may  file  his  cross-bill  for  restitution 
of  the  money  so  paid  under  an  er- 
roneous judgment,  and  for  revivor, 
when  the  plaintiff  has  died  and  an  ad- 
ministrator has  been  appointed;  and 
a  demurrer  will  not  lie  to  the  bill  be- 
cause it  does  not  show  how  much  was 
collected  by  the  decedent  or  his  rep- 
resentative. 

Gray's  Exrs.  v.  Patton's  Admr.,  11 
Ky.  Opin.  327. 

§  1209.  New  trial. 

This  court  can  not  interpose  and 
award  a  new  trial  after  the  same  was 
refused  by  the  court  below  on  the 
grounds  that  the  verdict  was  contrary 
to  the  evidence. 

Baker  v.  Marcum,  1  Ky.  Opin.  211. 

Where  a  new  trial  is  awarded  by 
the  Court  of  Appeals  in  an  ordinary 
action,  the  parties  are  not  bound  by 
the  evidence  on  the  former  trial,  but 
can  introduce  it  over  again  with  such 
alterations  and  additions  as  they  see 
proper;  hence  amended  pleadings 
!  should  be  liberally  indulged  in. 

Cropper,  Patton  &  Co.  v.  Sher- 
man, Hall  &  Pope,  2  Ky.  Opin. 
296. 


,  XVIII.  LIABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

§1223.  Nature  of  obligation. 

The  law  does  not  require  nor  con- 
template that  an  administrator,  as 
appellant,  shall  sign  an  appeal  bond, 
and  where  he  signs  as  an  individual 
he  is  individually  liable. 

Stamper  v.  Ingram,  Admr.,  5  Ky. 
Opin.  718. 

§1225.  insufficient,     informal,    or    de- 
fective bond  or  undertaking. 
Where   an   appeal   bond   is    styled, 
"Appeal   from   a   judgment  of  T.   R. 
Bamett,      Judge,      Green      quarterly 
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court/'  but  it  is  recited  in  the  body  of 
the  bond  that  it  is  taken  from  the 
judgment  of  the  Green  county  court,  a 
mere  ommission  by  the  draftsman,  it 
is  held  that  a  recovery  may  be  had 
on  such  bond,  notwithstanding  such 
defect. 

Cantrill  v.  Poor,  8  Ky.  Opin.  389 

Where  the  issues  in  a  case  are  pure- 
ly legal  and  involve  questions  of  fact, 
the  Court  of  Appeals  will  not  disturb 
the  Judgment  of  the  trial  court,  unless 
palpably  against  the  evidence. 

Miller  V.  Payne,  13  Ky.  Opin.  656. 

§  1234.  Extent  of  liability. 

Where  a  supersedeas  bond  for  a 
principal  debtor  was  executed,  thereby 
causing  delay  in  the  collection  of  the 
debt,  and  pending  the  action,  the 
debtor  disposed  of  his  property,  the 
original  sureties  in  the  supersedeas 
bond  were  liable  to  the  original  sure- 
ties for  the  total  amount  of  the  debt 
paid  by  them. 

Lear  v.  Ray,  4  Ky.  Opin.  380. 

In  a  suit  on  a  supersedeas  bond 
there  can  be  no  recovery  on  account 
of  appellee  being  kept  out  of  posses- 
sion  of  land  involved  in  the  suit,  when 
in  the  suit  there  was  no  Judgment  en- 
titling appellee  to  possession,  but  only 
an  order  for  the  sale  of  the  land. 
Sayre  v.  Squires,  8  Ky.  Opin.  544. 

§  1238.  Actions. 

§  1239^— Right  of  action  and  form  of 

remedy. 
In  a  suit  on  an  appeal  bond  it  is 
not  necessary' to  have  a  return  of  no 
property  found  against  the  principal, 
before  being  entitled  to  maintain  an 
action  on  the  bond  against  the  sure- 
ties. 

Pitman  v.  Watkin's  Admr.,  9  Ky. 

Opin.  902. 

§  1245. Pleading. 

Where  supersedeas  bond  was  con- 
ditioned that  the  obligors  would  pay 
all  costs  and  damages  that  might  be 
adjudged  against  them  in  the  action 
and  pay  all  rents  or  damages  which 
might  accrue  on  property  of  which  ap- 
pellants were  kept  out  of  possession 
by  reason  of  the  appeal,  a  petition  to 
recover  on  the  bond  is  defective  which 
fails  to  aver  that  the  costs  and  dam- 
ages awarded  had  not  been  paid. 

Sayre  v.  Squires,  8  Ky.  Opin.  544. 


APPEAL  BOND. 

Administrator   not   required   to    give, 
see  Appeal,  §  1223. 


APPEARANCE. 

§  2.  Right  of  defendant  to  appear. 

S  3.  Authority  to  enter  appearance 
for  another. 

§  7.  Proceedings  constituting  ap- 
pearance. 

§  9. General  or  special  appear- 
ance. 

§  16.  Jurisdiction  acquired. 

§  19. Of  the  person. 

§  25.  Waiver  of  objection. 

See  Attachment,  S  210. 

By  infants,  see  Infants,  §  90. 

Bond  for,  see  Bastards,  S  47. 

Bond  for — When  void,  see  Criminal 
Law,  §102. 

Conviction  without  appearance,  see 
Municipal  Corporations,  S  634. 

Excuse  for  non-appearance,  see  Bail, 
§88. 

In  appellate  court — ^Defects  and  er- 
rors cured,  see  Appeal,  §  154. 

Notice  or  process  waived  by,  see 
Process,   §  125. 

Of  defendant  in  bastardy,  see  Bas- 
tards, §  47. 

§2.  Right  of  defendant  to  appear. 

A  party  litigant  may  appear  by  him- 
self or  by  counsel,  and  he  may  be 
required  by  the  court  to  elect  to  either 
take  charge  of  his  defense  or  pennit  it 
to  be  done  by  his  counsel. 

Abert  v.  Berry,  8  Ky.  Opin.  343. 

§  3.  Authority  to  enter  appearance  for 
another. 
An  answer  signed  by  one  of  the  de- 
visees of  a  trust  fund,  reciting  that 
all  three  devisees  were  respondents, 
is  not  an  appearance  for  all. 

McGill  V.  Nelson,  2  Ky.  Opin.  344. 

I 

It  will  not  be  Judicially  presumed 
that  an  attorney  had  no  authority  to 
enter  an  appearance  for  defendant; 
but  if  he  should  do  so  without  such 
authority  the  Judgment  would  be  void; 
and  this  can  only  be  shown  by  a 
direct  proceeding  for  that  purpose. 
Rutherford  v.  Richart  &  Gudgell, 
2  Ky.  Opin.  161. 
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§7.  Proceedings    constituting    appear- 
ance. 
Where,  at  the  time  complainant  filed 
her  petition,  defendants  were  in  court 
and  waived  notice,  it  had  the  effect  of 
bringing  defendants  before  the  court 
for  all  the  purposes  of  the  petition. 
Culbertson    y.    Brashear,    7    Ky. 
Opin.  541. 

The  filing  of  an  answer  by  defend- 
ant constitutes  an  appearance  in  the 
action. 

Bergan  v.  Garuett,  6  Ky.  Opin.  11. 

An  absent  defendant  enters  his  ap- 
pearance to  the  suit  by  an  appeal  from 
a  judgment  rendered  against  him. 
Owens  V.  Bartley,  4  Ky.  Opin.  265. 

The  filing  of  exceptions  to  a  mas- 
ter commissioner's  report,  by  an  ad- 
ministrator, who  had  not  been  served 
with  process  to  the  suit,  is  held  to  be 
a  sufficient  appearance. 

Robinson  v.  Steele,  2   Ky.  0pm. 
306. 


§9. General  or  special  appearance. 

Where  an  appearance  order  is  In 
general  terms,  and  there  is  nothing  to 
show  that  the  appearance  was  not 
intended  to  be  general,  it  can  not  be 
presumed  that  appearance  was  made 
to  one  branch  of  the  action  in  which 
they  had  but  little  interest,  and  that 
they  ignored  that  branch  of  the  action 
in  which  they  were  directly  and  vital- 
ly interested. 

Kinney  v.  Hagnow,  6  Ky.   Opin. 
434. 

§16.  Jurisdiction  acquired. 

§19^ Of  the  person. 

Where  a  brother  appears  for  his 
sister,  who  is  a  nonresident  party  to 
a  suit  to  establish  a  claim  against 
real  estate,  in  which  such  sister  has 
an  undivided  interest,  and  the  brother 
has  no  authority  to  appear,  the  court 
has  no  Jurisdiction  or  power  to  enter 
a  personal  judgment  against  her. 
SkiUman  v.  Atchison,  11  Ky.  Opin. 
105. 

§25.  Waiver  of  objections. 

The  appearance  of  defendant  in  the 
Court  of  Appeals  cures  a  defect  of 
the  faOure  to  execute  a  bond  in  the 
court  below  by  appellant  in  a  suit  on 
a  note. 

Jones  V.  Matheney  &  Son,  2  Ky. 
Opin.  261. 


By  an  appeal  from  a  Judgment  ren- 
dered on  constructive  service  of  pro- 
cess, appearance  is  entered,  and  the 
party  is  bound  to  present  his  defense 
when  the  Judgment  is  reversed,  or 
move  for  time  to  do  so. 

Beazley  v.  Maret,  1  Ky.  Opin.  128. 

APPOINTMENT. 

Of  court  commissioners,  see  Court 
Commissioners,   §  1  ^ . 

APPORTIONMENT. 

Of  costs,  see  Costs,  S9  59,  103. 
Of  taxes,  see  Taxation,  V.,  A. 

APPRAISAL. 

Of  property  sold  at  judicial  sale,  see 

Judicial  Sales,  fi  6. 
Of  property  levied  on,  see  E2xecution, 

S141. 
Wrongful  provision  for  in  judgment, 

see  Judicial  Sales,  S  6. 

APPRENTICES. 

§7.  Proceedings   for   apprenticing. 

It  is  an  essential  part  of  every  Judg- 
ment, ordering  the  apprenticing  of  a 
child,  to  ascertain  and  fix  its  age. 
Overby  v.  Overby,  2  Ky.  Opin.  304. 

APPROVAL. 

Presumption  of  approval  of  contract 
made  with  county  court,  see  Coun- 
ties, §222. 

APPURTENANCES. 
See  Deeds,  S  117. 

ARBITRATION  AND  AWARD. 

I.  SUBMISSION. 

§  1.  Nature  of  proceeding. 

S2.  Constitutional    and    statutory 

provisions. 
S  5.  Agreements  to  arbitrate. 

S  6. ^Requisites  and  validity. 

S 12.  Requisites    and    validity    ot 

submission. 
§  13.  Making   submission   rule   or 

order  of  court. 
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II.  ARBITRATORS    AND    PROCEED- 

INGS. 
§  27.  Competency. 
§  28.  Oath. 
§  35.  Concurrence  of  arbitrators  in 

proceedings  and  decision. 
§  36.  Umpire  or  third  arbitrator. 
§  40. Decision  of  controversy. 

III.  AWARD. 

§  49.  Making  and  formal  re- 
quisites. 

§  54. Publication  and  delivery. 

§  56.  Sufficiency. 

§  60. Certainty. 

§  63.  Mistake  or  error. 

§  69.  Amended  and  supplemental 
awards. 

§  74.  Waiver  or  repudiation  by 
parties. 

$  75.  Impeachment  or  vacation. 

§  77. Motion  to  set  aside  or  va- 
cate. 

§  79.  Collateral  attack. 

§  82.  Conclusiveness  of  adjudica- 
tion. 

§  85.  Actions  on  awards. 


I.  SUBMISSION. 

§  1.  Nature  of  proceeding. 

A  common-law  arbitration  is  as  bind- 
ing on  the  parties  as  if  it  had  been 
made  in  pursuance  of  the  statute. 
Elms  v.  Hunt,  6  Ky.  Opin.  361. 

§2.  Constitutional  and  atautory  pro- 
visions. 
Section  3,  ch.  21,  R.  S.  does  not  ap- 
ply to  arbitrators  who  do  not  derive 
their  authority  directly  from  the 
statute,  but  from  agreement  of  the 
parties  or  rule  of  the  court. 

Perry  v.  Scott,  6  Ky.  Opin.  729. 

§5.  Agreements  to  arbitrate. 

Where  a  will  is  made  and  probated, 
giving  an  estate  to  two  persons,  and 
an  administrator  with  the  will  an- 
nexed is  appointed  and  enters  suit  for 
possession  of  the  assets  from  a  former 
agent  of  the  testator,  and  the  agent 
also  brought  a  suit  in  equity  for  a 
settlement  of  his  accounts  as  agent, 
it  was  held  to  be  entirely  proper,  after 
such  causes  had  been  consolidated, 
for  such  parties  to  enter  into  an  agree- 
ment to  arbitrate  the  matters  in  con- 
troversy, and  when  an  award  is  made 


I  based  on  such  an  agreement  it  may 
be  pleaded  in  said  cause  as  a  defense. 
Phillips  V.  PhilUps'  Admr..  11  Ky. 
Opin.  78. 

§6^ Requisites  and  validity. 

Where,  in  a  pending  action  without 
any  order  from  the  court,  the  parties 
agree  to  submit  certain  questions  of 
fact  to  two  lawyers  for  settlement,  it 
amounts  to  a  common-law  arbitration, 
and  when  pleaded  in  the  cause  is 
effective,  though  the  state  arbitration 
statutes  are  not  followed,  and  such 
report  will  obviate  the  necessity  of 
submitting  such  questions  of  fact  to 
a  jury. 

Woolfork  V.  Calloway,  9.  Ky.  Opin. 
161. 

§12.  Requisites  and  validity  of  sub- 
mission. 
Where  the  parties  to  a  suit  sub- 
mitted the  controversy  to  arbitrators 
without  answer  by  defendant,  an  an- 
swer could  avail  defendant  nothing, 
where  his  exceptions  to  the  award  are 
overruled,  unless  he  attempted  to  im- 
peach the  award  on  some  equitable 
groimd. 

Ford  V.  Rice,  6  Ky.  Opin.  409. 

§13.  Mal<ing  submission  rule  or  order 

of  court. 
Although  an  attorney  is  not  empow- 
ered by  his  general  authority,  as  such, 
to  bind  his  client  in  a  submission  of 
his  cause  to  arbitration,  yet  if  he  does 
so  under  special  authority,  or  where 
In  doing  so  his  action  is  ratified  and 
adopted  by  his  clients,  the  award,  if 
otherwise  valid,  may  be  enforced. 
Jenkins    v.    Weeks,    2    Ky.   Opin. 

118. 

II.   ARBITRATORS    AND   PROCCED- 

INGS. 

§  27.  Competency. 

Where  an  arbitrator  discloses  the 
fact  that  he  has  personal  knowledge 
of  part  of  the  transaction,  but  is  not 
released  from  acting,  the  plaintiff  can 
not  subsequently  complain,  and  an 
exception  to  the  award  on  that  ground 
was  properly  overruled. 

Miller  v.  Eaves,  3  Ky.  Opin.  312. 

§28.  Oath. 
Informality  in  the  oath  administered 
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to  arbitrators  is  not  sufficient  to  set 
aside  a'ward. 

Ellis  y.  Richardson,  1  Ky.  Opin. 
349. 

§  35.  Concurrence  of  arbitrators  in  pro- 
ceedings and  decision. 
Where  a  cause  is  submitted  to  ar- 
bitrators and  no  umpire  is  selected, 
the  arbitrators  are  substituted  for  a 
jury,  and  the  same  unanimity  is  neces- 
sary in  making  an  award  as  is  re- 
quired of  a  jury  in  rendering  a  yer- 
dict. 

Knowles  y.  Lears,  6  Ky.  Opin.  562. 

Under  ch.  3,  R.  S.,  relating  to  sub- 
mission of  controyersies  to  arbitra- 
tion, all  the  arbitrators  and  the  um- 
pire, if  there  be  one,  should  act  to- 
gether, and  if  there  is  no  umpire,  an 
award  shall  be  the  joint  decision  of 
the  arbitrators,  unless  the  parties 
agree  to  be  bound  by  the  action  of  the 
majority. 

Perry  v.  Scott,  6  Ky.  Opin.  729. 

§36.  Umpire  or  third  arbitrator. 

The  right  to  act  as  umpire  can  only 
be  conferred  by  a  rule  of  court  from 
which  an  arbitrator  deriyes  his  au- 
thority. 

Perry  v.  Scott,  6  Ky.  Opin.  729. 

§40.  Decision  of  controversy. 

Where,  by  the  terms  of  a  written 
agreement  of  parties  to  refer  to  ar- 
bitrators the  matters  in  dispute  be- 
tween them,  it  was  only  in  case  of 
disagreement  between  the  arbitrators 
that  the  umpire  selected  by  them  was 
to  act,  where  there  was  a  disagree- 
ment, the  parties  are  entitled  to  the 
decision  of  the  umpire  alone,  and  the 
arbitrators  haye  no  further  right  to 
participate. 

Harris  y.   Honaker,   8  Ky.   Opin. 
287. 

m.  AWARD. 

§49.  Making  and  formal  requisites. 

The  signature  of  an  umpire  in  an 

award  by  the  two  arbitrators,  will  not 

inyalidate  the  award,  the  presumption 

being  that  it  was  the  award  of  all. 

Ballard  y.  Crutcher,  1  Ky.  Opin. 

184. 


§54. 


-Publication  and  delivery. 


Under  Ciy.  Code,  S  499,  sub-sec.  6, 
requiring  deliyery  of  copies  of  award 


to  each  of  the  parties,  deliyery  of  a 

copy  of  the  award  to  the  attorney  of 

one  of  the  parties  is  reyersible  error. 

Underhill  y.  Raswell,  6  Ky.  Opin. 

392. 

§56.  Sufficiency.. 

§  60. CerUinty. 

Where  an  award  is  made  by  those 
selected  as  arbitrators  in  a  pending 
cause,  which  states  that  they  found 
stocks,  notes,  etc.,  in  the  agent's  hands 
of  the  yalue  of  about  $140,500,  includ- 
ing about  $16,000  in  bad  debts,  and 
show  item  by  item  how  they  arriyed 
at  the  aggregate  sum,  such  an  award 
is  not  subject  to  the  objection  that  it 
is  indefinite;  and  where  no  bad  faith 
or  fraud  is  shown  such  award  will  be 
final  and  binding  on  both  parties. 

Phillips  y.  PhiUips'  Admr.,  11  Ky. 
Opin.  78. 

§63.  Mistake  or  error. 

A  board  of  arbitration  after  it  has 
made  an  award,  but  before  it  adjourns, 
has  the  power  to  correct  a  mistake. 
Hatcher  y.  Alford,  8  Ky.  Opin.  719. 

An  award  made  by  arbitrators  will 
not  be  set  aside  for  mere  errors  of 
judgment,  when  neither  fraud  nor  mis- 
take is  alleged  and  shown. 

Jones  y.  Hatchett,  9  Ky.  Opin.  164. 

The  court  has  the  power  upon 
proper  pleadings  being  filed  to  correct 
a  mistake  in  an  award  made  by  ar- 
bitrators when  it  is  shown  such  mis- 
take has  been  made. 

Jenkins'   Exr.  y.   Brown,   10   Ky. 
Opin.  311. 

§69.  Amended       and       supplemental 
awards. 
After  an  award  is  made  and  signed 
by  the  arbitrators,  it  can  not  be  al- 
tered or  amended  without  notice  to 
the  party  affected  by  the  amendment. 
Jenkins'   Exr.   y.   Brown,   10   Ky. 
Opin.  311. 

After  arbitrators  haye  signed  their 
award  and  adjourned  their  power 
ceases,  and  they  haye  no  right  to  al- 
ter the  award  without  the  consent  of 
both  parties;  and  any  effort  by  such 
arbitrators  to  make  a  new  award  be- 
tween the  parties  is  a  nullity. 

Martin  y.  White,  10  Ky.  Opin.  797. 

§  74.  Waiver  or  repudiation  by  parties. 
While   a    common    law    arbitration 
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will  be  enforced,  if  the  parties  to  it 
disregard  it  and  continue  to  claim 
their  original  boundary  lines,  and  one 
of  the  original  parties  has  sold  hi» 
land,  some  of  the  parties  have  forgot- 
ten all  about  the  arbitration,  and  more 
than  fourteen  years  have  elapsed  since 
said  attempt  at  arbitration,  the  award 
being  by  parol  and  the  writing  con- 
stituting the  submission  being  lost, 
such  award  should  not  be  followed; 
but  the  parties  should  be  allowed  to 
hold  according  to  their  paper  tities. 
Harber  y.  Scudder,  13  Ky.  Opin. 
985. 

§75.  Impeachment  or  vacation. 

The  fact  that  the  views  of  the  at- 
torneys for  one  of  the  parties  to  an  ar- 
bitration may  have  affected  the  action 
of  the  arbitrators  is  not  ground  for 
distributing  the  award,  when  the 
other  party  could  have  also  had  an 
attorney. 

Elms  V.  Hunt,  6  Ky.  Opin.  361. 

An  award  made  by  arbitrators,  not 
named  by  the  court,  but  to  be  chosen 
by  the  parties  litigant,  is  valid  and 
binding,  where  the  record  shows  who 
were  chosen  arbitrators,  that  they 
were  all  sworn,  that  the  award  was 
made  and  signed  by  one  of  them  and 
the  umpire,  and  that  copies  were  fur- 
nished to  each  party;  and  where  the 
parties  with  their  witnesses  and  coun- 
sel appeared  before  the  board  on  the 
day  set  for  the  hearing  and  all  fully 
heard. 

Eaton  V.  Sanders,  2  Ky.  Opin.  247. 

The  courts  have  the  right  to  set 
aside  an  award  upon  equitable  prin- 
ciples; and  fraud  or  palpable  mistake 
as  to  the  law  or  facts  is  the  only 
ground  for  revising  an  award. 

Payne  v.  Payne,  10  Ky.  Opin.  327. 

§77,^ Motion  to  set  aside  or  vacate. 

An  award  made  in  a  controversy 
over  mutual  accounts  will  not  be  set 
aside  on  the  discovery  of  new  evidence 
after  the  award  is  made,  which  evi- 
dence might  have  been  discovered  be- 
fore the  award  was  made  by  the  ex- 
ercise of  proper  diligence. 

Cook's  Exr.  v.  McRoberts'  Admr., 
12  Ky.  Opin.  516. 

§79.  Collateral  attack. 

A  party  who  has  submitted  the  ques- 
tion of  a  boundary  line  to  arbitration 


and  lost  can  not  resort  to  a  court  of 
equity  for  relief. 

Elms  V.  Hunt,  6  Ky.  Opin.  361. 

§82.  Conclusiveness  of  adjudication. 
No  action  can  be  maintained  on  the 
original  cause  of  dispute  after  sub- 
mission and  award  made  thereon, 
without  the  award  being  successfully 
assailed. 

Jenkins'   Exr.   v.   Brown,  10   Ky. 
Opin.  311. 

The  common  law  respecting  abltra- 
tions  and  awards  is  still  in  force,  and 
hence  an  arbitration  and  award  is 
binding  although  the  questions  were 
not  submitted  by  order  of  court  or 
by  any  formal  agreement. 

Jones   V.   Hatchett,   9   Ky.    Opin. 
164. 

A  contract  for  the  construction  of 
a  railroad  by  which  a  chief  engineer 
is  to  act  as  an  arbiter  between  the 
contractor  and  the  company  will  be 
enforced  and  his  final  award  will  be 
acquiesced  in. 

Cincinnati    Southern    Ry.    Co.    v. 
Cummings,  13  Ky.  Opin.  126. 

An  arbitration  as  to  boundary  line 
agreed  to  by  the  parties  and  by  a 
former  grantor  of  one  of  them,  who 
would  be  liable  on  his  warranty,  is 
binding  on  all  in  the  absence  of  fraud 
or  mistake;  since  equity  favors  the 
settlement  of  such  disputes,  and  the 
mere  disappointment  of  a  party  at  the 
action  of  his  attorney  or  testimony 
of  witnesses  offers  no  reason  for  dis- 
regarding such  settiement. 

Perry  v.  Wilcoxen,  13  Ky.  Opin. 
779. 

§85.  Actions  on  awards. 

Under  9  6,  sub-sec.  3,  ch.  3,  R.  S., 
relating  to  awards  by  arbitrators. 
Judgment  can  not  be  rendered  on  an 
award,  unless  the  provisions  of  the 
statute  have  been  complied  with. 
Ford  V.  Rice,  6  Ky.  Opin.  409. 

An  appeal  from  an  award  of  arbi- 
trators operates  as  notice  thereof,  and 
the  service  of  a  copy  on  appellant  is 
thereby  dispensed  with,  even  though 
such  an  award  was  not  made  out  and 
returned  and  copies  delivered  ten 
days  before  the  term  of  court  at  which 
judgment  is  rendered. 

Ballard  v.  Crutcher,  1  Ky.  Opin. 
184. 
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In  a  suit  between  two  claimants  for 
land,  where  the  vendor,  under  whom 
plaintiffs  claim,  accepted  a  deed  to  and 
asserted  title  to  the  land,  recognizing 
the  boundary  as  fixed  by  arbitrators, 
such  an  award  is  held  to  be  com- 
petrat  evidence  to  establish  title. 
Gridley  v.  Craigg,  2  Ky.  Opin.  578. 

A  petition  on  an  amount  found  by 
arbitrators  is  sufficient  if  it  sets  out 
the  covenant  between  the  parties  to 
show  the  demand,  and  the  award  to 
show  the  conount. 

Lee  V.  Harper  &  Co.,  3  Ky.  Opin. 
526. 

A  petition  on  an  award  should  set 
out  so  much  of  the  terms  of  submis- 
sion, with  sufficient  certainty,  as  to 
show  that  the  award  made  is  within 
the  terms  of  submission,  and  when 
it  fails  to  so  state,  it  will  be  held  in- 
sofflcient 

Boswell  Y.  Biiller,  9  Ky.  Opin.  281. 

The  terms  of  a  submission  to  arbi- 
tration should  be  stated  in  the  plain- 
tliTs  petition,  to  enable  the  court  try- 
ing  the  action  on  the  award  to  see 
whether  the  arbitrators  have  decided 
matters  not  submitted  to  them. 

BosweU  V.  Miller,  9  Ky.  Opin.  281. 

ARGUMENT  OF  COUNSEL. 

See  Assault  and  Battery,  §  43;  Crim- 
mal  Law,  XH,  E;  Trial  V. 

Failure  to  object  or  except  to,  see 
Criminal  Law,  §728. 

limiting  tinxe  of,  see  Criminal  Law, 
5711. 

Order  ot  see  Criminal  Law,  $  1186. 

Reference  to  other  indictments  pend- 
ing against  accused,  see  Criminal 
Uw,  S  709. 

Right  to  open  and  close,  see  Trial, 
§25. 


ARMY  AND  NAVY. 

Consideration  of  notes  for  securing 
discharge  from  army,  see  Bills  and 
Notes,  §  92. 

§6.  Officers. 

§13. Payment  and  allowances. 

The  government  having  paid  the 
arrears  to  the  widow,  it  must  be  pre- 
sumed that  she  brought  herself  with- 


in the  provisions  of  the  law,  although 
the  fact  that  the  pasrment  has  been 
made  to  her  may  not  be  conclusive  as 
to  her  right  to  retain  the  money  as 
against  her  husband's  creditors,  it  at 
least  makes  out  a  prima  facie  case 
in  her  favor. 

Cooper  V.  Cooper's  Heirs- &  Cred- 
itors, 5  Ky.  Opin.  212. 


ARRAIGNMENT. 

Failure  to  arraign  and  cause  defend- 
ant to  plead,  see  Criminal  Law, 
§266. 

ARREST. 

L  IN  CIVIL  ACTIONS. 

§  3.  Statutory  provisions. 

§  7.  Persons  liable. 
II.  ON   CRIMINAL   CHARGES. 

§  61.  Authority  to  arrest  without 
warrant. 

§  62. ^In  general. 

By  military  officers  and  conflement  in 
military  prison,  see  War,  §  31. 


I.  IN   CIVIL  ACTIONS. 

9 

§3.  Statutory    provisions. 

Art.  18,  ch.  28,  Revised  Statutes,  re- 
lating to  arrest  and  trial  of  persons 
guilty  of  riot,  rout,  fraud,  etc.,  is  mere- 
ly cumulative  of  the  common-law 
remedy,  and  does  not  abrogate  the 
common  law  on  the  subject. 

Waddell  v.  Commonwealth,  7  Ky. 
Opin.  713. 

§7.  Persons  liable. 

An  order  of  arrest  obtained  by  a 
creditor  can  not  be  sustained  when  it 
is  shown  that  the  debtor  has  ample 
property  to  satisfy  all  his  debts,  and 
the  creditors  have  levied  attachments 
thereon;  and  the  fact  that  there  has 
been  a  return  of  no  property  on  a 
general  execution  will  not  entitle  a 
creditor  to  have  the  debtor  arrested 
when  the  creditors  have  levied  at- 
tachments on  property  sufficient  to 
pay  all  their  claims. 

Cofer  V.  Woodyard,  12  Ky.  Opin. 
608. 
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II.   ON  CRIMINAL  CHARGES. 

§61.  Authority  to  arrest  without  war- 
rant. 
An  inferior  army  officer,  even  under 
the  order  of  the  general  in  command, 
does  not  have  the  right  to  arrest  one 
upon  mere  rumor  that  accused  had  In 
his  possession  money  belonging  to  the 
public  enemies  of  the  country  to  be 
used  for  their  secret  aid. 

Smith  V.  Weatherford,  7  Ky.  Opln. 
460. 

§62. In  general. 

A  peace  officer  may  make  an  arrest 
without  a  warrant  only  when  a  pub- 
lic offense  Is  committed  in  his  pres- 
ence, or  where  he  has  reasofnable 
grounds  for  believing  that  the  person 
he  seeks  to  arrest  has  committed  a 
felony. 

Palmer  v.  Commonwealth,  13  Ky. 
Opin.  169. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  S  970. 

Groimds  for,  see  Criminal  Law,  §  967. 

ARSON. 

§  26.  Evidence. 

§  28. Admissibility  in  general. 

§  31. Motive. 

§26.  Evidence. 

§28. Admissibility  in  general. 

Where  in  a  trial  of  one  charged  with 
arson  the  court  excludes  from  the 
consideration  of  the  jury  all  the  testi- 
mony as  to  an  effort  of  the  accused  to 
bum  a  building  on  a  prior  date  to  the 
one  charged,  and  the  defendant  is 
convicted,  he  can  raise  no  question  as 
to  the  correctness  of  the  court's  rul- 
ing. 

Chenowith   v.   Commonwealth,   13 
.  Ky.  Opin.  1127. 


§31- 


-Motive. 


It  is  legitimate  for  the  state,  on  a 
trial  of  one  charged  with  arson,  to 
prove,  as  a  motive  for  the  accused 
burning  a  bam,  that  the  prosecuting 
witness  who  owned  the  bam  had,  on 
the  day  before  it  was  burned,  aided 
the  constable  in  trying  to  arrest  the 
accused  on  another  charge. 

Taylor  v.  Commonwealth,  12  Ky. 
Opin.  233. 


ASSAULT  AND  BATTERY. 

I.  CIVIL  LIABILITY. 

(A)  ACT       CONSTITUTING       AS- 

SAULT  OR    BATTERY   AND 
LIABILITY    THEREFOR. 

§  1.  Nature  and  element  of  assault 
and  battery. 

§  5. Overt  act  in  general. 

§  8.  Defenses. 

(B)  ACTIONS. 

§  19.  Grounds  and  conditions  pre- 
cedent. 
§  25.  Evidence. 

§  27. Admissibility   in   general. 

§  36.  Damages. 

§  37. Measure  in  general. 

§  39. Exemplary. 

§  41.  Trial. 

§  43. Instructions. 

II.  CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

§  56.  Assault    with    dangerous    or 
deadly  weapon. 

(B)  PROSECUTION  AND  PUNISH- 

MENT. 
§  73.  Indictment  or  information. 

§  74. Requisites  and  sufficiency. 

S  81.  Evidence. 

§  84. Intent  and  malice. 

§  93.  Trial. 

§  96. Instructions. 

I.  CIVIL  LIABILITY. 

(A)  ACT  CONSTITUTING  ASSAULT 

OR   BATTERY  AND  LIABILITY 

THEREFOR. 

§1.  Nature    and    elements    of    assault 

an^d  battery. 

§  5. Overt  act  in  general. 

An  assault  is  an  .unlawful  offer  of 
corporal  injury  to  another  by  force,  or 
force  unlawfully  directed  toward  the 
person  of  another  under  such  circum- 
stances as  create  a  well  founded  fear 
of  immediate  peril;  and  where  the  ac- 
cused with  a  seeming  reckless  disre- 
gard for  the  safety  of  human  life,  and 
a  criminal  wantonness,  in  an  angry 
manner  flourished  a  cocked  pistol 
about,  pointing  it  at  times  at  a  per- 
son, he  is  guilty  of  assault. 

Justice  V.  Phillips,   13  Ky.  Opin. 

836. 

§8.  Defenses. 

In  an  action  for  assault  the  follow- 
ing question  was  submitted  in  justi- 
flcation:    "Was  there  any  agreement 
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between  your  mother  and  plaintiff, 
when  she  consented  to  send  you  to 
school  to  plaintiff,  as  to  whether  he 
was  to  whip  you  or  not?"  and  it  was 
held  not  competent,  as  it  is  not  stated 
that  the  alleged  promise  was  made  at 
the  time  the  contract  was  made  to 
send  the  daughter  to  school,  or  that 
it  constituted  any  part  of  the  con- 
tract. 

Graves  v.  Weller,  4  Ky.  Opin.  535. 

To  excuse  the  defendant  on  the 
ground  of  self-defense,  the  matter  con- 
stituting same  should  be  stated  in  the 
answer,  that  the  plaintiff  may  have 
notice  of  the  defense  relied  on. 

Graham  v.  Daniel,  3  Ky.  Opin.  262. 

(B)  ACTIONS. 

§19.  Grounds  and  conditions  prece- 
dent. 
An  action  for  damages  on  account 
of  an  assault  and  battery  does  not 
survive,  but  dies  with  the  party  in- 
jured. 

Lamadrids  v.  Cox,  9  Ky.  Opin.  92. 

§25.  Evidence. 

§27. ^Admissibility   In   general. 

Evidence  conducing  to  show  imme- 
diate provocation  or  attempted  vio- 
lence on  the  part  of  a  plaintiff,  in  an 
action  for  damages  for  assault  and 
battery,  is  competent  as  part  of  the 
res  gestae,  and  in  mitigation  of  dam- 
ages, but  not  as  a  dismissal  of  the 
suiL 

Graham  v.  Daniel,  3  Ky.  Opin.  262. 

§36.  Damages. 

§37d Measure  in  general. 

In  a  suit  for  damages  on  account 
of  assault  and  battery,  where  the  de- 
fendant raised  no  issue  by  his  answer 
except  the  amount  of  damages,  it  was 
not  error  for  the  court  to  refuse  an 
instruction  except  as  to  the  measure 
of  damages. 

Flnnell  v.  VanArsdall,  8  Ky.  Opin. 
416. 

§  39. — Exemplary. 

Where  an  attack  is  premeditated 
and  is  an  aggravated  case  of  an  as- 
sault and  battery,  even  when  no  se- 
rious bodily  harm  results,  punitive 
damages  are  recoverable. 

Watts    V.    Lingenfelton,    10     Ky. 
Opin.  535. 

6 


§41.  Trial. 

§  43. instruetions. 

In  an  action  for  assault  and  battery, 
an  instruction,  that  "if  the  jury  be- 
lieve from  the  evidence  that,  at  the 
time  the  blow  was  struck  by  defend- 
ant, she  believed  and  had  reasonable 
ground  to  believe  that  it  was  neces- 
sary to  protect  herself  from  bodily 
harm,  she  had  a  right  to  use  such 
force  as  was  necessary  to  protect  her- 
self," was  held  erroneous. 

Graham  v.  Daniel,  3  Ky.  Opin.  262. 

An  instruction,  "that  if  the  assault 
made  by  appellant,  arose  from  the 
heat  of  blood  caused  by  the  whipping 
of  his  child  in  violation  of  the  agree- 
ment made  between  the  parties  when 
said  child  was  sent  to  school,"  etc., 
and  qualified  by  "provided  the  jury 
believe  that  there  was  not  time 
enough  between  the  hours  at  which 
defendant  was  informed  of  the  whip- 
ping of  his  child,  and  the  time  the  as- 
sault was  committeed  to  enable  de- 
fendant's blood  to  cool,"  and  by  omit- 
ting the  words,  "in  violation  of  the 
agreement  made,"  etc.,  was  properly 
refused,  as  the  fact  that  the  whipping 
was  done  in  violation  of  the  agree- 
ment is  to  be  assumed  by  the  court, 
and  taken  from  the  consideration  of 
the  jury. 

Graves  v.  Weller,  4  Ky.  Opin.  535. 

Where  an  answer  to  an  action  for 
assault  admitted  the  same  but  justi- 
fied it  upon  the  ground  that  it  was 
done  in  defense  of  his  son,  who  had 
been  assaulted  by  plaintiff;  as  the  de- 
fendant had  the  burden  of  proof,  he 
was  entitled  to  the  concluding  argu- 
ment to  the  jury. 

Allen  &  Allen  v.  Spidwell,  4  Ky. 
Opin.  466. 


II.  CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

§  56.  Assault  with  dangerous  or  deadly 
weapon. 
Where  one,  in  attempting  to  shoot 
the  husband,  manifested  an  titter  dis- 
regard of  the  safety  of  the  wife,  and 
pointed  the  pistol  at  her  in  shooting 
distance,  it  amounted  to  an  assault. 
Rodgers  v.  Flick,  7  Ky.  Opin.  22. 
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(B)   PROSECUTION    AND     PUNISH- 
MENT. 

§73.  Indictment  or  information. 

§74. Requisites  and  sufficiency. 

An  indictment  for  assault  is  de- 
fective where  it  fails  to  allege  that  the 
person  assaulted  was  in  striking  dis- 
tance of  the  person  making  the  as- 
sault. 

Berry   v.    Commonwealth,    4    Ky. 
Opin.  639. 

In  charging  assault  and  battery  with 
intent  to  kill,  an  indictment  is  not 
defective  for  failing  to  state  that  the 
person  assaulted  did  not  die. 

Taylor  v.  Commonwealth,  8   Ky. 
Opin.  401. 

An  indictment  for  assault  and  bat- 
tery with  intent  to  kill  is  good  even 
though  it  does  not  contain  an  aver- 
ment that  it  was  done  without  pre- 
vious malice. 

Bradley  v.  Commonwealth,  8  Ky. 
Opin.  599. 

An  indictment  is  good  which  charges 
that  the  accused  wilfully  and  ma-> 
liciously  shot  and  wounded  a  named 
person,  and  it  will  be  implied  that 
the  accused  shot  at  him,  and  in  the 
absence  of  a  bill  of  exceptions  ex- 
hibiting the  evidence,  it  will  be  pre- 
sumed the  evidence  sustained  the 
charge. 

Stone  V.   Commonwealth,  11  Ky. 
Opin.  135. 

§81.  Evidence. 

When  the  evidence  against  a  de- 
fendant in  a  suit  for  damages  for  an 
assault  and  battery  is  circumstantial, 
and  he  has  it  in  his  power  to  produce 
a  witness  who  might  explain  the  facts, 
the  inference  arising  from  his  failure 
to  do  so  may  be  properly  deduced  by 
the  Jury. 

Watts    V.    Lingenfelton,    10    Ky. 
Opin.  535. 

§84. Intent  and  malice. 

Malice,  like  any  other  fact,  must  be 
proven  in  the  trial  of  a  case  where 
malicious  wounding  is  charged,  but 
this  may  be  done  by  circumstantial 
evidence  from  which  the  jury  may 
infer  malice. 

Walker  v.  Commonwealth,  13  Ky. 
Opin.  508. 


§  93.  Trial. 

§  96. Instructions. 

An  instruction  in  a  trial  of  one 
charged  with  malicious  cutting  and 
stabbing  is  misleading,  which  states 
in  substance  that  the  defendant  should 
be  found  guilty  where  the  cutting  was 
not  necessary  and  when  he  had  no 
reasonable  grounds  to  believe  the 
same  to  be  necessary,  since  such  an 
instruction  falls  far  short  of  a  proper 
one  as  to  self-defense. 

Baker  v.   Commonwealth,  13  Ky. 
Opin.  146. 

ASSAULT  WITH  INTENT  TO 

KILL. 

See  Homicide,  IV. 

Instructions  as  to,  see  Homicide,  §  292. 


ASSESSMENTS. 

Failure  to  pay,  see  Insurance,  §  249. 

For  public  improvements,  see  Mu- 
nicipal Corporations,  IX.,  E. 

Of  taxes,  see  Taxation,  V. 

Under  insurance  policy,  see  Insurance, 
§195. 

Unpaid  stock  subscriptions,  see  Cor- 
porations, S  89. 


ASSESSORS. 

Authority  to  hear  complaints  of  tax- 
payers, see  Taxation,  9  465. 


ASSETS. 

Application  of  partnership  assets,  see 
Partnership,  §§  177,  180,  182. 

Lost  by  negligence  of  administrator, 
see  Executors  and  Administrators, 
S118. 

Of  corporation  constitute  trust  fund, 
see  Corporations,  §  544. 

Real  property  not  assets,  see  Execu- 
tors and  Administrators,  S  39. 

ASSIGNEE. 

Action  against,  see  Assignments,  §  125. 
Defenses  against  assignee  of  note,  see 

Bills  and  Notes,  S  314. 
In  bankruptcy,  see  Bankruptcy,  S  246. 
Rights  of  assignee  of  note,  see  Bills 

and  Notes,  9  313. 
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ASSIGNMENT  OF  ERRORS. 

See  Appeal,  XI. 

Necessity  of  alleging  error  as  ground 
for  new  trial,  see  Appeal,  §732. 

ASSIGNMENTS. 

L  REQUISITES    AND    VALIDITY. 

(A)  PROPERTY,    ESTATES,    AND 

RIGHTS  ASSIGNABLE. 
§  17.  Executory  contracts. 

§  18. In  general. 

§  20.  Written  instruments. 
§  21.  Rights  of  action. 

§  22. ^In  general. 

§  24. For  tort. 

(B)  MODE  AND  SUFFICIENCY  OF 

ASSIGNMENT. 
§  40.  Assignments  in  writing. 
§  53.  Consideration. 
§  57.  Notice  to  debtor. 

(C)  VALIDITY. 

§  62.  Capacity  and  assent  of  par- 
ties in  general. 

§  64.  Fraud,  duress,  or  undue  in- 
fluence. 
II.  OPERATION  AND  EFFECT. 

§  73.  Property    or   interest   trans- 
ferred. 

9  75.  Rights  passing  as  incidents. 

S  88.  Assignments  as  security, 
in.  RIGHTS    AND    LIABILITIES    OF 
PARTIES. 

§  90.  Nature  and  extent  of  rights 
of  assignee  in  general. 

§  94.  Rights  of  assignee  as  against 
debtor. 

§  95.  Rights  of  assignee  as  against 
assignor. 

f  98.  Rights  of  assignee  as  against 
third  persons. 

ill2.  LiabUities    of    assignor    to 
third  persons. 
IV.  ACTIONS. 

§  124.  Against  assignor. 

§  125.  Against  assignee. 

§  126.  Defenses. 

S 127.  Jurisdiction  and  venue. 

S  129.  Parties. 

§  130.  Pleading. 

§  131. In  general. 

§  133.  Evidence. 

S  136. ^Assignment. 

"Assignment"  and  "transfer"  synony- 
mous, see  Bills  and  Notes,  §  310. 

Defenses  in  action  by  assignee  of  note, 
see  Bills  and  Notes,  §§450,  452. 

Judgment  against  assignee,  see  Judg- 
ment, i  16. 


Not  payment,  see  Payment,  §  18. 

Of  bill  or  note,  see  Bills  and  Notes, 

v.,  C. 

Of  bond  for  conveyance  of  land,  see 

Vendor  and  Purchaser,  §  214. 
Of    certificate    of   sale,    see    Judicial 

Sales,  §  57. . 
Of    contingent    right    of    dower,    see 

Dower,   §  49. 
Of   distributive   share  of  estate,   see 

Descent  and  Distribution,  §  86. 
Of  dower,  see  Dower,  §§  66,  68. 
Of   franchises   to   build   and   operate 

road,  see  Franchises,  §  8. 
Of  inchoate  dower  right,  see  Dower, 

§57. 
Of  insurance  policies,  see  Insurance, 

VII. 
Of  judgments,  see  Judgment,  XVIII. 
Of  lease,   see   Landlord  and  Tenant, 

IV.,  B. 
Of   mortgage    notes,    see    Mortgages, 

§241. 
Rights  of  assignee  of  title  bond,  see 

Vendor  and  Purchaser,  §  214. 
Right  of  assignee  of  usurious  contract, 

see  Usury,  §  89. 
Set-ofT   against   assignee  of  bill,    see 

Set-off  and  Counterclaim,  §  22. 

L  REQUISITES  AND  VALIDITY. 

(A)    PROPERTY,      ESTATES,      AND 
RIGHTS   ASSIGNABLE. 

§  17.  Executory  contracts. 

§  18. In   general. 

A  contract  to  pay  board,  like  con- 
tracts for  personal  services,  is  not 
transferable  without  the  consent  of 
the  promisor. 

Sparks  v.  Hemphill,  8  Ky.  Opin. 
543. 

§20.  Written   instruments. 

The  assignment  of  a  title  bond  does 
not  carry  with  it  a  warranty  of  title. 
Harris    v.    Lawson,    6    Ky.    Opin. 
438. 

An  assignment  of  a  note  carries  with 
it  a  mechanic's  lien  securing  the  debt, 
and  the  assignee  must  use  due  dili- 
gence to  collect  the  debt  with  the 
means  at  hand. 

Sower  V.  Cumming,  6  Ky.  Opin. 
216. 

§21.  Rights  of  action. 
§22.        In  general. 

Where  the  right  of  a  plaintiff  is  as- 
signed during  the  pendency  of  the  ac- 
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lion,  it  may  be  continned  in  his  name, 
or  the  court  may  allow  the  name  of 
the  assignee  to  be  substituted  in  the 
action. 

Bendles  ft  Bolinger  ▼.  Pierce,  9 
Ky.  Opin.  762. 

§24. For  tort. 

The  right  to  recover  damages  for 
loss  of  goods  by  a  common  carrier 
may  be  assigned  and  the  assignee  may 
sue  for  same  by  making  the  assignor 
a  party  defendant 

Potts  V.  Bowler,  1  Ky.  Opin.  133. 

(B)    MODE   AND   SUFFICIENCY   OF 
ASSIGNMENT. 

§40.  Assignments  In  writing. 

The  law  does  not  require  a  deed  of 
assignment  to  be  written  in  any  par- 
ticularly phraseology  or  according  to 
any  technical  form. 

Levy  V.  Bamberger  ft  Co.,  1  Ky. 
Opin.  533. 

§53.  Consideration. 

The  maker  of  a  note  has  a  right  to 
give  and  the  holder  to  accept,  addi- 
tional security  for  a  note  given  for  a 
pre-existing  debt,  for  which  the  maker 
was  bound,  and  his  desire  to  further 
secure  the  debt  is  a  sufficient  consid- 
eration to  uphold  the  executed  con- 
tract of  assignment. 

Henderson  Nat.   Bank  v.  Lagow, 
10  Ky.  Opin.  103. 

Where  a  contractor  had  a  contract 
to  perform  certain  work  for  a  rail- 
road company,  which  provided  that  20 
per  cent,  of  the  estimates  should  be 
withheld  by  the  company  to  insure 
the  completion  of  the  work,  and  the 
contractor  after  becoming  indebted 
for  labor  and  materialB,  assigned  the 
contract  to  one  of  his  creditors  with 
the  understanding  that  the  20  per  cent, 
coming  to  him  from  the  portion  of  the 
work  completed  should  go  to  pay 
laborers;  and  after  the  contract  was 
fully  completed  by*  the  assignee,  and 
the  assignee  was  about  to^  collect  the 
20  per  cent,  earned  by  the  assignor, 
the  railroad  company,  the  assignee 
and  the  assignor  were  sued  by  the 
laborers  to  subject  said  20  per  cent, 
to  their  claims,  and  where  all  of  said 
parties  were  before  the  court,  it  was 
held  that  the  reservation  of  said  20 
per  cent,  was  a  part  of  the  considera- 


tion for  the  assignment,  and  that  said 

sum    could    be     collected    by     such 

laborers  on  proof  of  their  allegations. 

Graham  v.  Sheets,  12   Ky.  Opin. 

735. 

,  §  57.  Notice  to  debtor. 

An  obligee  who  has  notice,  oral  or 
written,  of  the  assignment  of  a  claim, 
,  can  not  escape  liability  to  the  as- 
{ signee,  by  pasrment  of  the  amount  of 
the  claim  to  the  assignor,  or  by  pur- 
chasing debts  against  the  assignor  as 
set-offs  against  the  claim. 

Van  Winkle  v.  Kayer,  7  Ky.  Opin. 
585. 

(C)  VALIDITY. 

§  62.  Capacity  and  assent  of  parties  in 
general. 
The  surrender  of  land  to  the  sheriff 
to  be  sold  to  satisfy  an  execution 
which  had  been  returned  ''No  property 
found,"  where  the  creditor  has  only 
an  equitable  interest  in  t^e  land,  will 
not  operate  as  an  assignment  under 
the  statute. 

Jennings  v.  Jennings,  1  Ky.  Opin. 
611. 

When  property  is  owned  by  a  person 
at  the  time  of  the  filing  of  a  petition 
in  bankruptcy,  his  assignment  there- 
after to  another  will  convey  nothing. 
Harris'   Assignee   v.   England,  10 
Ky.  Opin.  686. 

§  64.  Fraud,  duress,  or  undue  influence. 

In  the  absence  of  allegations  or 
proof,  of  the  existence  of  the  debts 
sued  on,  or  improper  motive,  fraudu- 
lent design,  or  failure  of  considera- 
tion, an  assignment  of  stock,  though 
the  title  did  not  pass,  will  not  be  dis- 
turbed, the  assignee  having  a  prior 
lien  thereon. 

Wilder  &  Co.  v.  Allgood,  3  Ky.  Opin. 
575. 

II.  OPERATION  AND  EFFECT. 

§73.  Property  or  interest  transferred. 
A  sale  of  land  in  contemplation  ot 
insolvency,  and  the  assignment  of  the 
purchase-money  notes  to  one  creditor 
with  the  intent  to  prefer  him  to  the 
exclusion  of  other  creditors,  operates 
as  an  assignment  of  all  the  debtor's 
property  and  effects  for  the  benefit 
of  all  his  creditors,  in  proportion  for 
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their    respecUve    demands    including 

those  that  are  future  and  contingent. 

Smith  V.  Hardin,  1  Ky.  Opin.  546. 

A  parol  assignment  of  a  note  will 
operate  as  an  equitable  transfer  of 
indemnity  against  loss  on  the  indorse- 
ment of  a  bill  of  exchange. 

Ford  v.  Crockett  &  Hildreth,  1  Ky. 
Opin.  382. 

§75.  Rights   passing   as   incidents. 

The  assignee  of  a  note  is  invested 
with  the  equitable  right  to  avail  him* 
self  of  the  benefits  of  any  lien  the 
assignor  may  have  held  to  secure  the 
payment  thereof  and  a  written  trans- 
fer passes  no  greater  interest  in  a 
mortgage  or  deed  of  trust  by  reason 
of  its  being  mentioned  in  the  writing, 
than  it  would  have  passed,  if  it  had 
been  omitted. 

Thomhill  &  Richardson  v.  Ford, 
5  Ky.  Ophi.  262. 

§88.  Assignments  as  security. 
.  Where  a  bona  fide  assignment  of 
personal  property  is  made  to  a  bank 
to  secure  a  debt  owing  to  the  bank 
from  the  assignor,  the  bank  has  the 
right  to  the  proceeds  of  a  sale  of  the 
property  sold  by  a  conmiission  mer- 
chant as  against  the  assignor  or  his 
creditors. 

Morgan,  Thomas  &   Co.  v.  Bank 
of  Rome,  8  Ky.  Opin.  812. 

m.   RIGHTS   AND   LIABILITIES   OF 

PARTIES. 

§90.  Nature   and   extent  of   rights   of 

assignee  in  generai. 
A  party  seeking  to  recover  as  the 
assignee  of  another  must  do  so,  if 
at  all,  on  the  cause  of  action  set  up  by 
his  assignor,  and  not  on  a  separate 
cause  of  action  he  may  have  inde* 
pendent  of  the  rights  he  secured  by 
the  assignment. 

Kanawha  &  Ohio  Coal  Co.  v.  Hunt, 

8  Ky.  Opin.  178. 

§94.  Rights  of  assignee  as  against 
debtor. 
A  person  can  not  be  required  to  ac- 
cept as  a  boarder  any  one  who  might 
become  the  purchaser  of  a  contract 
entered  into  by  the  boarding-house 
keeper  with  the  assignor  of  the  con- 
tract. 

Sparks  v.  Hemphill,  8  Ky.  Opin. 
543. 


§  95.  Rights  of  assignee  as  against  as- 
signor. 
If  the  immediate  assignor  is  a  non- 
resident, or  if  nothing  can  be  recov- 
ered from  him  in  the  prosecution  of  a 
suit  with  due  diligence,  the  holder  of 
the  assigned  note  may,  by  a  proceed- 
ing in  equity,  be  substituted  to  the 
rights  of  his  assignor  against  a  remote 
assignor. 

Cline  V.  Edwards,  7  Ky.  Opin.  522. 

An  assignee  has  no  right  of  action 
at  law  against  a  remote  assignor. 
Cline  V.  Edwards,  7  Ky.  Opin.  522. 

A  petition  must  allege  facts  show- 
ing  diligence   in   the   prosecution   of 
the  claim  against  the  maker,  as  a  pre- 
requisite to  a  suit  against  the  assignor. 
Gand  v.  Green,  4  Ky.  Opin.  287. 

Where  a  petition  contained  no  aver* 
ment  of  any  agreement,  or  undertaK- 
ing  in  writing  or  parol,  by  the  de- 
fendant that  he  would  warrant  the 
solvency  of  M.'s  estate,  the  alleged 
"verbal  assignment"  importing  no 
more  than  a  mere  sale  and  delivery 
of  the  note,  without  assigning  it,  a 
verbal  assignment  of  a  note  devolves 
no  responsibility  on  the  seller,  for  the 
solvency  of  the  obligor  in  the  debt. 
Gand  v.  Green,  4  Ky.  Opin.  287. 

Where  a  party  is  'liable  as  assignor, 
his  responsibility  is  to  his  immediate 
assignee,  and  can  only  be  enforced 
through  him. 

)         Gllmore  v.  Hoskins,  4  Ky.  Opin. 
296. 

§98.  Rights    of    assignee    as    against 
third  persons. 
One  can  not  take  a  vested  right  as 
an  assignee  of  a  void  contract. 

Morrison  &  Oakes  v.  Voorhies  & 
Co.;  Jones  &  Co.  v.  Monday,  6 
Ky.  Opin.  627. 

§112.  Liabilities  of  assignor  to  third 
persons. 
Where  the  assignee  of  a  note  ob- 
tained judgment  against  the  obligors 
therein  soon  after  it  became  due  in 
June,  1877,  but  shows  only  that  he 
caused  execution  thereon  to  issue  on 

the day  of ,  1877,  which  was 

returned  nulla  bona,  he  fails  to  ex- 
hibit facts  showing  when  execution 
"^aa  issued,  and  that  he  proceeded  dill- 
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gently,  and  hence  the  assignor  is  dis- 
charged. 

Schofield    y.    Weinstock,    10    Ky. 
Opin.  132. 

The  unreasonable  delay  of  the 
holder  of  a  note  in  prosecuting  his 
action  to  collect  it,  after  instituting 
a  suit,  will  release  the  assignor;  but 
where  it  is  made  to  appear  that  the 
continuances  of  the  cause  were  at  the 
request  of  the  assignor  he  is  not  re- 
leased because  of  such  delay. 

Trustees  of  Nat.  Bank  of  Franklin 

v.  Fdrd  &  Bros.,  10  Ky.  Opin. 

189. 

Where  a  creditor  has  instituted  his 
action  and  recovered  a  judgment  as 
soon  as  a  Judgment  could  have  been 
obtained,  and  the  administrator  of  the 
debtor  having  been  removed  before 
an  execution  could  issue,  it  became 
the  duty  of  the  assignor  to  take  steps 
to  save  himself  from  liability,  and  it 
was  not  incumbent  upon  the  plaintiff 
to  administer  or  cause  some  one  else 
to  do  so;  and  where,  after  a  public 
administrator  was  appointed,  plaintiff 
was  enjoined  from  proceeding  to  col- 
lect, he  used  necessary  diligence,  and 
the  assignor  is  liable. 

Wilmot's  Exr.  v.  Hayden,  10  Ky. 
Opin.  534. 

IV.  ACTIONS. 

§  124.  Against  assignor. 

In  order  to  charge  an  assignor  of  a 
note,  suit  must  not  only  be  brought, 
but  it  must  appear  that  due  diligence 
has  been  used  in  suing  out  an  execu- 
tion on  the  Judgment,  and  an  aver- 
ment made  of  the  time  when  and  to 
the  county  to  which  it  issued,  and  it 
is  not  sufficient  to  say  that  "an  exe- 
cution was  duly  issued  on  said  Judg- 
ment. 

Young  V.   Edwards,   5   Ky.   Opin. 
333. 

§  125.  Against   assignee. 

An  action  cannot  be  mainted  against 
the  assignee  of  a  note,  where  he  is 
free  from  fraud  or  deceit,  until  the 
estate  of  the  maker  is  prosecuted  to 
insolvency,  and  no  proof  short  of  that 
furnished  by  a  Judicial  determination 
or  a  return  of  nulla  bona  will  suffice. 
Thomhlll  &  Richardson  v.  Ford,  5 
Ky.  Opin.  262. 


§  126.  Defenses. 

The  statute  has  not  made  the  inade- 
quacy of  the  consideration,  or  the  ab- 
sence of  any  consideration,  for  the 
assignment  of  a  valid  defense  to  an  ac- 
tion by  an  assignee,  however  the  cir- 
cumstances may  affect  the  rights  of 
the  maker  of  the  note  and  of  the  as- 
signee, when  the  former  sets  up  a 
defense  or  set-off  arising  after  notice. 
Henderson  Nat.  Bank.  v.  Lagow, 
10  Ky.  Opin.  103. 

§  127.  Jurisdiction  and  venue. 

Where  the  circuit  and  quarterly 
courts  of  the  same  county  have  con- 
current Jurisdiction,  the  assignee  of 
a  note  must  sue  in  the  one  holding 
its  regular  term  first  after  the  assign- 
ment. 

Rogers,  Admx.,  v.  McHenry,  5  Ky. 
Opin.  255. 

§129.  Parties. 

Where  a  written  contract  is  not  as- 
signable, an  assignment  will  pass  an 
equitable  right  only,  and  where  suit  is 
brought  on  such  contract  for  its 
breach,  the  assignor  must  be  made  a 
party. 

McGuire  v.  McGuire,  8  Ky.  Opin. 
253. 

§130.  Pleading. 

§131. In  generai. 

A  petition  is  bad  which  merely  al- 
leges that  in  "due  time"  suit  was  in- 
stituted by  the  assignee  on  the  note 
assigned  and  a  Judgment  was  recov- 
ered, and  that  in  due  time  an  execu- 
tion issued  and  was  returned  "no 
property  found,"  since  what  is  due 
time  is  a  question  of  law,  and  the 
plaintiff  must  allege  facts  to  enable 
the  court  to  determine  what  diligence 
was  exercised  by  the  assignee  in  hia 
effort  to  collect  the  note. 

Puthuff  V.  Howe,  11  Ky.  Opin.  599. 

§133.  Evidence. 

The  assignee  of  a  note  must  show 
affirmatively  that  he  has  used  due 
diligence  in  coercing  collection  from 
the  obligors  to  entitle  him  to  recover 
against  his  assignor. 

Schofield    V.    Weinstock,    10    Ky. 
Opin.  132. 

§  136. Assignment. 

Where  a  contract  is  not  a  lease,  but 
amounts  to  a  license,  and  is  therefore 
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not  assignable,  there  is  no  error  in  the 
court's  refusal  to  allow  proof  of  the 
assignments  of  such  contract. 

Thomas  v.  McGuire,  10  Ky.  Opin. 
633. 
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and  executions. 

§  29.  Property  to  be  included. 

S  44.  Notice  to  and  acceptance  by 
creditors. 

§  83.  Omission  of  property. 

(D)  PREFERENCES. 

§  104.  Right    of    debtor   to    prefer 

creditor. 
§  107.  Intent  of  debtor. 
§  118.  Preferences   in    assignment 

in  general. 
§  128.  Preferences     by     firms     or 

partners. 

(E)  FRAUD. 

§  147.  Transactions  before  assign- 
ment 
§  151.  Fraud  in  provisions  of  as- 
signments in  general, 
n.  CONSTRUCTION      AND      OPERA- 
TION IN  GENERAL. 
§  195.  Debts  included. 

IV.  ADMINISTRATION         OF         AS- 

SIGNED ESTATE. 
§  238.  Sale  or  other  disposition  of 

assets. 
§  267.  Actions. 
§  274. Jurisdiction  and  venue. 

V.  RIGHTS      AND      REMEDIES      OF 

CREDITORS. 

(A)  IN  AID  OF  ASSIGNMENT. 
§  295.  Actions  by  creditors. 

(B)  PRESENTATION,        PROOF, 

AND  PAYMENT  OF  CLAIMS. 

§  300.  Time  for  presentation. 

§  303.  Presentation  and  filing. 

§  310.  Rights  of  creditors  to  prior- 
ity. 


(C)    CLAIMS   AND    LIENS    PRIOR 
OR  SUPERIOR  TO  ASSIGN- 
MENT. 
§  334.  Liens  and  charges  in  gen- 
eral. 

I.  REQUISITES  AND  VALIDITY. 

(A)     NATURE     AND     ESSENTIALS 
OF  TRUST   FOR  CREDITORS. 

§2.  Conveyances  and  transactions 
creating  trust. 
Before  a  lien  has  been  acquired  by 
a  creditor,  a  debtor  may  rightfully 
convey  his  property  to  all  of  his  cred- 
itors, or  to  a  trustee  for  their  benefit 
and  the  nonacceptance  of  the  trust  by 
the  trustee  will  not  defeat  the  rights 
of  the  beneficiaries  under  the  deed  of 
assignment  as  the  chancellor  will  ap- 
point a  trustee. 

Smith  &  Waide  v.  Culbertson  & 
Co.,  5  Ky.  Opin.  160. 

§  10.  Constructive  assignments. 
§11.         In  general. 

Where  a  petition  fn  equity  alleges, 
not  only  actual  fraud,  but  also  that 
conveyance  was  made  in  contempla- 
tion of  insolvency,  and  both  actual 
and  constructive  fraud  is  established, 
the  constructive  fraud  brings  the 
transaction  within  the  Act  of  1868,  and 
is  an  assignment  for  the  benefit  of 
the  debtor's  creditors. 

Henry  v.  Smith,  6  Ky.  Opin.  278. 

Where  an  insolvent  person  suffers 
judgment  to  be  rendered  against  him 
by  his  confession,  in  contemplation  of 
insolvency  and  with  the  purpose  to 
prefer  some  creditors  to  the  exclusion 
of  others,  such  act  operates  as  an  as- 
signment of  all  his  property  for  the 
benefit  of  all  of  his  creditors. 

Dils  V.  Adkins,  11  Ky.  Opin.  298. 

g  12. Conveyances  or  payments  to 

f scored  creditors. 
Where,  upon  appeal  to  the  Court  of 
Appeals,  it  was  decided  that  certain 
conveyances  were  made  to  defraud 
creditors,  and  in  contemplation  of  in- 
solvency, and  hence  were  to  be  treated 
as  assignments  for  the  benefit  of  cred- 
itors, but  did  not  determine  whether 
the  claim  of  an  innocent  purchaser 
who  had  paid  for  land  had  a  prefer- 
ence over  other  claims,  such  a  pur- 
chaser is  entitled  to  be  heard  before 
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the  assets  of  such  insolvent  person 
are  distributed  to  creditors. 

Kinney  v.  Hayman,  12  Ky.  Opln. 
112. 

§  14. Mortgages  or  other  transfers 

as  security. 
An  insolvent  debtor  can  not  defeat 
other  creditors  by  mortgaging  his 
property  to  one  creditor,  and  such  a 
mortgage  made  in  contemplation  of  in- 
solvency will  have  the  effect  to  as- 
sign all  his  property  for  the  benefit 
of  all  of  his  creditors,  but  where  the 
mortgagee  has  a  valid  claim  he  is  en- 
titled to  participate  in  the  distribu- 
tion of  the  estate. 

Trimble  v.  McGuire,  12  Ky.  Opin. 

136. 

Where  an  insolvent  debtor,  against 
whom  large  Judgments  are  about  to  be 
taken,  mortgages  all  of  his  property 
to  one  creditor,  it  is  such  a  preference 
as  comes  under  the  statute,  and  will 
amount  to  an  assignment  of  all  of 
his  property  for  the  benefit  of  all  of 
his  creditors;  and  this  is  true  whether 
the  insolvency  and  purpose  to  prefer 
is  known  by  the  mortgagee  or  not. 
Nock's  Exr.  v.  Goodloe,  12  Ky. 
Opin.  278. 

§  16. Judgments,   attachments,   and 

executions. 
One  who,  in  contemplation  of  in- 
solvency, confesses  judgments  in  fa- 
vor of  some  of  his  creditors,  where 
no  process  is  served  upon  him,  there- 
by commits  such  an  act  as  will  result 
in  assigning  all  his  property  for  the 
benefit  of  all  his  creditors. 

Ellis  V.  Johnson,  12  Ky.  Opin.  163. 

§29.  Property  to  be  included. 

Where  R.  conveyed  his  property  for 
the  benefit  of  his  creditors,  property 
acquired  by  R.  while  unlawfully  as- 
suming to  act  as  agent  for  the  United 
States  Treasury  in  seizing  the  prop- 
erty of  belligerents  during  the  civil 
war,  belongs  to  the  creditors  of  R. 
rather  than  to  P.,  who  was  a  partner 
of  R.  in  such  illegal  business,  of 
which,  under  a  compromise  agree- 
ment between  them,  P.  was  entitled  to 
a  certain  part  of  the  property  so 
wrongfully  taken. 

Robinson's  Trustee  v.  Pinnell,  7 
Ky.  Opin.  374. 


§44.  Notice  to  and  acceptance  by 
creditors. 
Under  Stat.,  1856,  relating  to  equi- 
table assignment  for  the  benefit  of 
creditors,  before  an  assignment  can 
affect  the  rights  of  creditors  in  the 
distribution  of  the  insolvent's  estate, 
the  sale  or  transfer  must  be  such  as 
in  law  gives  the  creditor  notice  of  its 
existence 

Henry  v.  Smith,  6  Ky.  Opin.  278. 

§83.  Omission  of  property. 

If  the  deed  contains  recitals  and 
fails  to  make  an  exhibit  of  the  whole 
estate,  the  burden  is  on  defendant  to 
show  the  facts. 

Mitchell  &  Barbee  v.  Shannon,  7 
Ky.  Opin.  207. 


(D)  PREFEREISCES. 

§104.  Right     of     debtor     to     prefer 

creditor. 
The  mere  fact  that  a  creditor  be- 
lieves and  the  debtor  knows  that  he 
is  in  a  perplexed  financial  condition 
is  not  sufficient  to  convert  an  inno- 
cent effort  to  secure  such  creditor  into 
an  assignment  of  all  his  property  for 
the  payment  of  his  creditors  generally, 
and  a  mortgage  to  secure  such  cred- 
itor is  valid,  especially  when  the 
debtor,  at  the  time,  has  property  suf- 
ficient, if  judiciously  managed  and  not 
sacrificed  by  his  creditors,  to  pay  all 
his  debts. 

Crabtree  v.  Bums,  11  Ky.   Opin. 

112. 

§107.  Intent  of  debtor. 

The  evidence  was  held  not  to  show 
that  a  debtor  in  selling  his  property 
for  the  payment  of  his  debts  was 
actuated  by  the  intent  of  giving  pref- 
erence or  advantage  to  some  of  his 
creditors  over  others  In  contempla- 
tion of  insolvency. 

Bank  of  Kentucky  v.  Enmierson, 
6  Ky.  Opln.  665. 

§118.  Preferences  In  assignment  in 
general. 
Two  essential  facts  must  exist  be- 
fore a  sale  by  a  debtor  will  operate 
as  an  assignment  for  the  benefit  of 
creditors  under  the  Statute  of  1856. 
First,  the  insolvency  of  the  vendor; 
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second,  the  sale  must  have  been  made 
to  prefer  a  creditor. 

Harlan  v.  Harlan,  1  Ky.  Opin.  392. 

Where  a  debtor  in  contemplation  of 
insolvency  attempts  to  secure  one  or 
more  creditors  to  the  exclusion  of 
others,  however  free  from  fraud  the 
case  may  be,  as  to  such  preferred 
creditors,  yet  the  statute  makes  the 
transfer  inure  to  the  benefit  of  all  the 
other  creditors,  not  only  as  to  the 
property  or  effects  so  transferred,  but 
all  the  property  and  efTects  of  the 
debtor. 

Mitchell  V.  Shrader,  1  Ky.  Opin. 
329. 

§  128.  Preferences  by  firms  or  partners. 
Where  a  transaction  based  on  in- 
trinsic evidence  that  it  was  an  at- 
tempt on  the  part  of  the  debtor  to 
prefer  one  creditor  to  the  exclusion 
of  others,  and  the  device  of  pledging 
the  individual  estate  of  one  of  the 
partners  instead  of  that  of  the  firm, 
which  was  the  real  debtor,  can  not 
avail  the  preferred  creditor  in  her  at- 
tempt to  escape  the  consequences  of 
the  law  preventing  fraudulent  assign- 
ments. 

Kinney  v.   Hagnow,   6  Ky.   Opin. 
434. 

(E)    FRAUD. 

§  147.  Transactions  before  assignment. 
Wliere  a  debtor,  just  prior  to  mak-  \ 
ing  an  assignment  for  the  benefit  of ' 
creditors,  drew  from  a  bank  a  large  i 
sum  of  money  which  was  not  turned ; 
over  to  the  assignee,  and  was  never 
accounted  for,  it  will  be  presmned  that 
the  debtor  is  still  enjoying  the  money. 
Phillips   V.  Wathen,   6   Ky.   Opin. 
174. 

§  151.  Fraud  in  provisions  of  assign- 
ment in  generai. 
If  a  creditor  is  a  party  to  the  con- 
structive fraud  by  purchasing  or  ob- 
taining the  transfer  of  the  debtor's 
property  for  the  purpose  of  securing 
antecedent  debts,  and  after  the  com- 
mission of  an  act  bringing  the  cause 
within  the  Act  of  1856,  makes  addi- 
tional payments  on  the  purchase  or 
transfer,  or  the  debtor  becomes  other- 
wise indebted  to  the  purchaser,  such 
cause  should  be  rejected,  as  in  such 


case  notice  is  brought  directly  home 
to  the  creditor. 

Henry  v.  Smith,  6  Ky.  Opin.  278. 


II.  CONSTRUCTION     AND     OPERA- 
TION IN  GENERAL. 

§195.  Debts  inciuded. 

All  debts  contracted  by  a  debtor  be- 
tween the  execution  of  a  bond  to  con- 
vey his  land  and  the  date  of  the  deed 
should,  when  properly  proven,  be  al- 
lowed to  participate  in  the  estate  of 
the  insolvent  debtor. 

Henry  v.  Smith,  6  Ky.  Opin.  278. 


IV.     ADMINISTRATION       OP 
SIGNED  ESTATE. 


AS- 


§238.  Sale  or  other  disposition  of  as- 
sets. 

Where  the  circuit  court  has  as- 
sumed jurisdiction  and  is  administer- 
ing upon  an  assignee's  estate,  and  a 
petition  is  filed  in  such  court  seeking 
a  sale  of  land  included  in  the  assign- 
ment for  the  benefit  of  creditors,  and 
while  the  petition  is  pending  the  as- 
signor filed  his  petition  in  bankruptcy, 
was  adjudged  a  bankrupt  and  the  land 
assigned  to  him  as  a  homestead,  it 
is  held  that,  the  circuit  court  hav- 
ing with  full  and  complete  jurisdiction 
undertaken  to  sell  the  estate,  the  pro- 
ceeding in  the  bankrupt  court  did  not 
oust  the  circuit  court  of  its  jurisdic- 
tion, and  a  purchaser  under  its  judg- 
ment of  sale  will  hold  the  land,  where 
no  exceptions  are  made  to  the  report 
of  sale  and  no  claim  to  a  homestead 
is  asserted  in  such  court. 

Scott  V.  Grinstead,  11  Ky.  Opin. 
857. 

§267.  Actions. 

§274. Jurisdiction    and    venue. 

An  adjudication  in  bankruptcy  will 
not  deprive  the  state  court  of  its 
jurisdiction  already  acquired  to  in- 
quire whether  the  bankrupt  had  com- 
mitted an  act  within  the  statute  of 
1856,  which  would  amount  to  an  as- 
signment of  all  of  his  property  for  the 
benefit  of  all  of  his  creditors,  since 
the  only  effect  the  adjudication  could 
have  in  such  a  case  would  be  to  pro- 
tect the  bankrupt  against  a  personal 
judgment. 

Rollins  V.  Hawkins,  10  Ky.  Opin. 
318. 
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V.     RIGHTS     AND     REMEDIES     OP 
CREDITORS. 

(A)   IN    AID   OF   ASSIGNMENT. 

i295.  Actions   by  creditors. 

The  creditors  of  one  who  has  made 
a  sale,  assignment  or  mortgage  in  vio- 
lation of  the  Act  of  1856  have  the 
right  to  have  such  a  transfer  ad- 
judged as  a  transfer  of  all  the  debtor's 
property  for  the  equal  benefit  of  all  of 
his  creditors,  provided  one  or  more 
of  them  brings  an  action  for  that  pur- 
pose within  six  months  after  the  in- 
strument is  recorded  or  the  property 
delivered. 

Brewer  v.  Hill,  10  Ky.  Opin.  30. 

(B)    PRESENTATION,   PROOF,  AND 
PAYMENT  OF  CLAIMS. 

§  300.  Time  for  presentation. 

Where  one  assigns  all  chattels, 
choses  in  action,  etc.,  for  the  benefit 
of  his  creditors,  and  the  trustee  ap- 
pointed fails  to  act  and  the  assignor 
is  permitted  to  control,  consume  or 
squander  the  assets,  the  creditors  are 
held  to  be  guilty  of  laches. 

Young  &   Co.   V.   Booard's  Heirs, 
2  Ky.  Opin.  541. 

§303.  Presentation  and  filing. 

A  creditor  who  does  not  file  his 
claim  with  the  assignee,  holding  prop- 
erty for  the  benefit  of  creditors,  but 
who  relies  upon  the  homestead  alone 
for  the  payment  of  his  debt,  can  not 
participate  in  a  distribution  to  cred- 
itors by  such  assignee,  since  he  might 
have  filed  his  claim  and  thus  received 
his  pro  rata  share  and  still  have  at- 
tacked the  homestead  for  the  balance 
of  his  claim,  where  the  claim  existed 
prior  to  the  passage  of  the  home- 
stead act. 

Simmons  v.  Phelps,  12  Ky.  Opin. 
337. 

§310.  Rights  of  creditors  to  priority. 
Where  a  conveyance  is  made  in  con- 
templation of  insolvency  and  to  pre- 
fer a  creditor,  and  the  conveyance  is 
held  to  be  an  assignment  for  the 
benefit  of  all  the  creditors,  a  petition 
for  preference  is  ^ood,  filed  by  a  pur- 
chaser at  such  sale,  showing  that  he 
had  purchased  the  real  estate  for 
many  thousands  of  dollars,  in  good 
faith  without  any  notice  or  knowledge 


of  insolvency,  or  that  an  act  of  in- 
solvency had  been  committed,  and 
paid  the  full  purchase-price  before  the 
assignment  was  made  or  suit  insti- 
tuted; and  if  the  proof  sustains  such 
plea  he  is  entitled  to  a  preference  as 
a  creditor,  not  having  been  permitted 
to  hold  the  land. 

Kinney  v.  Hayman,  12  Ky.  Opin. 
112. 


(C)  CLAIMS  AND  LIENS  PRIOR  OR 
SUPERIOR  TO  ASSIGNMENT. 

§  334.  Liens  and  charges  in  general. 
Although  actual  fraud  may  be 
proven,  under  the  allegation  in  a 
petition  that  the  conveyance  was  in 
contemplation  of  insolvency,  the 
equitable  rights  of  creditors  attached 
when  the  conveyance  was  made,  and 
a  superior  lien  could  not  thereafter 
be  acquired  by  any  creditor  in  a  pro- 
ceeding at  law  or  equity. 

Henry  v.  Smith,  6  Ky.  Opin.  278. 


ASSOCIATIONS. 

< 

§  19.  Rights  and  liabilities  of  associa- 
tion as  to  persons  not  members. 
Where  the  treasurer  of  a  lodge  bor- 
rows money  for  the  lodge  and  his  act 
is  approved  by  resolution  of  the  grand 
lodge,  which  authorizes  him  to  bor- 
row money  for  the  lodge  thereafter  at 
his  discretion,  the  lodge  is  liable  for 
the  money  so  loaned  which  was  in- 
tended for  and  was  used  for  its  bene- 
fit. 

Assignee  of  Savings  Bank  of 
Louisville  v.  The  Grand  Lodge 
of  Kentucky,  12  Ky.  Opin.  307. 


ASSUMPSIT,  ACTION  OF. 

§17.  Pleading. 

§  19. Declaration. 

It  is  a  rule  of  pleading  in  assumpsit 
that  a  promise  must  be  alleged,  or  in 
lieu  of  it  facts  from  which  the  law 
will  imply  a  promise,  and  that  a  plead- 
ing is  bad  which  can  only  be  sup- 
ported by  inconclusive  deductions  from 
the  facts  averred. 

Turner's  Exr.  v.  Peacock,  9   Ky. 
Opin.  396. 
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The  absence  of  a  promise  to  pay  ren-  j 
ders  a  petition,  in  a  quantum  meruit 
count  in  assumpsit,  bad. 

Riley  ▼.  Masonic  Joint  Stock  Co. 
of  Owenton,  9  Ky.  Opin.  573. 

Where  goods  are  sold  and  delivered 
at  the  request  of  the  purchaser  for 
which  he  agreed  to  pay  a  reasonable 
sum  and  the  goods  are  alleged  to  be 
worth  so  many  dollars,  and  these 
facts  are  alleged  in  an  action  in  as- 
sumpsit, the  pleading  is  sufficient  to 
maintain  a  recovery  if  the  proof  au- 
thorized it. 

Williamson  v.   Morton  &   Co.,  11 
Ky.  Opin.  590. 


ASSUMPTION  OF  RISK. 

See   Master   and   Servant,  III.,   F. 

Injuries  from  fellow  servants,  see  Mas- 
ter and  Servant,  §  216. 

Instruction  as  to,  see  Master  and 
Servant,   §  295. 

ATTACHMENT. 

I.  NATURE  AND  GROUNDS. 

(A)  NATURE    OF    REMEDY, 

CAU8E8  OF  ACTION,  AND 
PARTIES. 

§  1.  Nature  and  purpose  of  rem- 
edy. 

§  15.  Existence  of  or  resort  to 
other  remedy. 

§  16.  Persons  entitled. 

§  17.  Persons  liable. 

(B)  GROUNDS  OF  ATTACHMENT. 
§  21.  Necessity  of  grounds  extrin- 
sic to  cause  of  action. 

§  22.  Nature  of  cause  of  action. 

§  23.  Insolvency  or  inability  to 
satisfy  demand. 

§  25.  Non-residence. 

§  26.  Absconding,  absence,  or 
concealment. 

$  28. ^Departure  and  absence. 

§  31.  Acts  in  official  or  fiduciary 
capacity. 

$  32.  Fraud  in  contracting  or  in- 
curring liability. 

I  39.  Fraudulent  transfer  or  other 
transfer  of  property. 

§  40. In  general. 

II.  PROPERTY     SUBJECT     TO     AT- 

TACHMENT. 
§  49.  Personal    property    in    gen- 
eral. 


§  51.  Property  mortgaged  or  other- 
wise incumbered. 

§  57.  Interests  under  contracts. 

§  58.  Equitable  estates  or  interests 
in  general. 

§  61.  Rights  of  action  in  general. 

§  64.  Property  in  custody  of  the 
law. 

III.  PROCEEDINGS  TO  PROCURE. 

(A)  JURISDICTION   AND   VENUE. 
§  71.  Jurisdiction  of  action. 

§  73.  Jurisdiction  of  property  at- 
tached. 

(B)  AFFIDAVITS. 

§  91.  Formal  requisites. 

§  92.  Averments  in  general. 

§  102.  Averments  as  to  cause  of 
action. 

$  104.  Averments  as  to  indebted- 
ness. 

§  116.  Averments  as  to  property  of 
defendant. 

§  123.  Filing. 

§  125.  Defects,  objections,  and 
waiver. 

(C)  SECURITY. 

§  128.  Necessity   and   purpose. 
§  129.  Parties  by  and  to  whom  to 

be  given. 
S  132.  Form  and  requisites  of  bond 

or  undertaking. 
§  133.  Sufficiency  and  justification 

of  sureties. 

IV.  WRIT  OR  WARRANT. 

§  141.  Authority  to  issue. 
§  143.  Time  for  issuance. 
S  155.  Alias  writs. 

V.  LEVY,  LIEN,  AND  CUSTODY  AND 

DISPOSITION  OF  PROPERTY. 

§  168.  Property  levied  on  under 
other  process. 

§  175.  Operation  and  effect  of  levy 
in  general. 

S 177.  Creation  and  existence  of 
lien. 

S  178.  Property  or  rights  affected 
and  extent  of  lien. 

§  179.  Priorities  between  attach- 
ments. 

S.180.  Priorities  between  attach- 
ments and  other  liens  or 
claims. 

S  184.  Waiver,  release,  or  abandon- 
ment, and  discharge  or  extin- 
guishment of  levy  or  lien. 

S  186.  Custody  and  care  of  prop- 
^  erty. 

§  191.  Delivery  of  property  on 
forthcoming  or  delivery  bond. 
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S  192.  Release  of  property  on  se- 
curity. 

S  194.  Sale  or  other  disposition  of 
property. 

S  195. In  general. 

§  201.  Title  and  rights  of  pnrchas^ 
ers. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 

ENFORCE. 
§  205.  Process  in  action  and  serv- 
ice on  defendant. 
§  210.  Appearance. 
§  211.  Sufficiency  of  complaint  or 

other  pleading. 
§  213.  Trial  in  general. 
§  217.  Judgment. 

VII.  QUASHING,  VACATING,   DISSO- 

LUTION, OR  ABANDONMENT. 

§  226.  Grounds  for  quashing,  va* 
eating  or  dissolving. 

§  227. In  general. 

§  231. Want  of  jurisdiction. 

§232. Defects  or  irregularities 

in  proceedings. 

§  235. Ownership    of    pitoperty 

attached. 

§  253.  Pleading  in  abatement,  or 
traverse  of  grounds  of  attach- 
ment. 

§  254. Grounds  in  general. 

§  260.  Actions  to  set  aside  attach- 
ment. 

§  275.  Reinstatement. 

VIII.  CLAIMS   BY  THIRD  PERSONS. 
§  280.  Intervention  in  general. 

§  286.  Claims  or  liens  prior  or  su- 
perior to  attachment. 

§  290.  Intervention  to  contest  at- 
tachment. 

§  292. Grounds  for  contest. 

§  294.  Rights  of  claimants  of  prop- 
erty attached  in  general. 

§  295.  Time  for  interposing  claim 
to  property. 

§  298.  Security  by  claimant  for 
possession. 

§  301.  Proceedings  for  establish- 
ment and  determination  of 
claims  to  property. 

§  304. Parties. 

§  306. Pleading. 

X.  LIABILITIES  ON  BONDS  OR  UN- 
DERTAKINGS. 

§  330.  Accrual  or  release  of  lia- 
bility by  breach  or  fulfillment 
of  conditions. 

§  331. Bonds    or    undertakings 

to  procure  attachment. 

§i  334. Bonds    or    undertakings 

to  discharge  attachment. 


9  336.  Rights    and    remedies    of 
sureties. 

S  337.  Discharge  of  sureties. 

8  338.  Extent  of  lUbility. 

S  340.  Summary  remedies. 

S  341.  Actions. 

S  345. Defenses. 

§  350. Evidence. 

§  351. Damages. 

XI.  WRONGFUL  ATTACHMENT. 

5  355.  Nature  and  grounds  of  liar 
bility. 

§  365.  Persons    entitled    to    dam- 
ages. 

§  367.  Actions. 

§  373. Pleading. 

§  374. Evidence. 

§  375. Damages  in  general. 

I  380. Instructions. 

§  383. Appeal. 

See  Garnishment. 

By  landlord  against  tenant,  see  Land- 
lord and  Tenant,  §  229. 

Of  county  funds,  see  Counties,  S§  161, 
221. 

Of  witnesses,  see  Witnesses,  S  17. 

Presumption  as  to  time  of  filing  peti- 
tion, see  Appeal,  §  907. 

Priority  between  pledge  lien  and  at- 
tachment lien,  see  Pledges,  §  23. 

Reversal  of  Judgment  in  attachment, 
see  Appeal,  §  1170. 

I.  NATURE  AND  GROUNDS. 

(A)  NATURE  OF  REMEDY,  CAUSES 
OF  ACTION,  AND  PARTIES. 

§1.  Nature  and  purpose  of  remedy. 

An  attachment  authorized  by  a  legis- 
lative enactment  is  not  invalid,  which 
seeks  to  subject  a  citizen's  property, 
by  reason  of  his  violation  of  its  provi- 
sions, and  is  not  in  conflict  with  the 
constitutional  provision,  declaring  "ab- 
solute, arbitrary  power  over  the  lives 
and  property  of  freeman  exists  no- 
where in  a  republic,  not  even  in  the 
largest  majority." 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

§15.  Existence  of  or  resort  to  other 
remedy. 
A  plaintift  in  a  court  of  equity,  seek* 
dng  to  attach  property  or  effects  of  his 
creditors,  must  show  that  he  has  ex- 
hausted his  ordinary  legal  remedy  for 
collecting  his  debt. 

Adkins  v.  Meadows,  9  Ky.  Opin. 
124. 
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Before  a  judgment  creditor  can  suc- 
cessfully attach  and  subject  the  prop- 
erty of  his  Judgment  debtor  to  the  sat- 
isfaction of  his  claim,  he  must  have 
execution  on  his  Judgment  and  a  re- 
turn of  no  property  found  for  such 
part  of  the  Judgment  as  the  creditor 
seeks  to  have  satisfied  by  his  attach- 
ment. 

Logsdon  Y.  Woodard,  9  Ky.  Opin. 
375, 

§16.  Persons  entitled. 

Parties  to  an  attachment  suit,  where 
personal  property  is  sold  thereunder, 
are  estopped  from  setting  up  an  ad- 
rerse  title  inconsistent  with  said  ad- 
judication which  is  binding  upon  them 
until  reversed. 

Dyen  y.  Brownfleld,  2  Ky.  Opin. 
372. 

§17.  Persons  liable. 

Where  a  petitioner  only  has  an  equi- 
table title  to  land,  the  legal  title  be- 
ing in  another,  he  should  have  Joined 
the  legal  holder  by  a  proper  pleading 
with  a  view  to  obtain  the  legal  title. 
Owsley  V.  Cook  &  Co.,  1  Ky.  Opin. 
518. 

In  the  collection  of  a  Judgment 
against  a  railroad  corporation,  it  is 
error  for  the  court  to  award  an  order 
of  attachment  against  the  president 
and  directors  of  the  company,  without 
first  bringing  them  into  court  as  gar- 
nishees and  ascertaining  whether  they 
had  money  or  property  of  the  defend- 
ant in  their  possession  or  under  their 
control. 

Louisville  &  N.  R.  Co.  v.  Hall,  8 
Ky.  Opin.  €90. 

(B)   GROUNDS  OF  ATTACHMENT. 

§21.  Necessity  of  grounds  extrinsic  to 
cause  of  action. 
It  is  not  enough  that  plaintiff  should 
believe,  in  an  attachment  suit,  that  he 
would  lose  his  rent  if  the  attachment 
should  not  issue,  but  he  must  go  fur- 
ther and  show  that  there  existed  rea- 
sonable grounds  for  that  belief. 

Gentry  v.  Abshire,  11  Ky.  Opin.  81. 

§  22.  Nature  of  cause  of  action. 

Where  grounds  of  attachment  are 
denied  by  defendant,  the  burden  Is  on 
plaintiff  to  sustain  them. 

Queen  A  Hayden  v.  Rosenfleld 
Bros.,  7  Ky.  Opin.  161. 


Neither  the  refusal  of  a  tenant  to 
sign  a  lease  nor  his  denial  that  he  was 
bound  for  the  rent  will  furnish  any 
ground  for  an  attachment  of  his  prop* 
erty. 

Helm  V.  Neal,  11  Ky.  Opin.  33. 

§23.  Insolvency  or  Inability  to  satisfy 
demand. 
It  is  a  good  ground  for  the  issuing 
of  an  attachment  against  property  of 
a  defendant  not  exempt  from  execu- 
tion, where  plaintiff  alleges  "that  from 
the  delay  arising  from  obtaining  Judg- 
ment and  return  of  no  property  found 
the  collection  of  his  debt  will  be  en- 
dimgered,  and  the  defendant  has  not 
property  enough  in  this  state,  subject 
to  execution,  to  satisfy  the  plaintiff's 
demand." 

Garvin  v.  Smith,  10  Ky.  Opin.  528. 

§25.  Non-residence. 

An  allegation  in  a  petition  for  rent 
that  the  defendants  are  non-residents 
authorizes  attachment  for  the  amount 
due. 

Hall's  Safe  &  Lock  Co.  v.  Meade, 
6  Ky.  Opin.  219. 

§26.  Absconding,  absence,  or  conceal- 
ment. 
Attachment  creditors  of  a  decedent 
are  not  entitled  to  Judgment  against 
administrator  until  they  shall  manifest 
in  proper  form  their  claims  against 
decedent's  estate,  notwithstanding  that 
their  claims  are  against  an  abscond- 
ing administrator  proceeded  against 
by  attachment,  since  the  heirs  and  dis- 
tributees are  the  substantial  parties 
to  be  affected. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

§  28.— Departure  and  absence. 

The  allegation  that  the  defendant 
had  departed  from  this  state  with  the 
intent  to  defraud  his  creditors,  is  a 
ground  for  an  attachment,  and  the  al- 
legation that  the  defendant  had  volun- 
tarily left  the  county  of  his  residence 
and  had  gone  into  a  Confederate  State 
and  had  remained  there  for  more  than 
thirty  days  is  also  grounds  for  an  at- 
tachment. 

Pigg  V.  Yates,  1  Ky.  Opin.  299. 

That  the  defendant  had  departed 
from  this  state  with  the  intent  to  de- 
fraud his  creditors  and  had  so  con- 
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cealed  himself  that  a  gummons  could  ought  to  be  well  satisfied,  from  the 
not  be  executed  on  him,  are  sufficient  testimony,  of  the  existence  of  the 
grounds  for  an  attachment.  '■  fraud  charged. 

Johnson  v.  Cable  &  Sons,  1  Ky. ;         White  v.  Bondurant,  5  Ky.  Opin. 


Opin.  576. 

Where  O.  having  agreed  to  mort- 
gage certain  property  to  H.,  his  cred- 
itor, as  collateral  security,  shortly 
thereafter  by  bill  of  sale,  transferred 
all  his  property  to  K.,  but  possession 
was  not  actually  delivered;  which  was 
done  in  seeming  contemplation  of  the 
removal  from  the  state  of  O.,  before 
the  expiration  of  his  lease  from  H.; 
it  was  sufficient  to  sustain  an  attach- 
ment by  a  creditor. 

Oanfelt  v.  Hodge,  2  Ky.  Opin.  239. 

The  concealment  which  would  au- 
thorize an  attachment  involves  the  in- 
tention of  the  debtor  to  delay  or  pre- 
vent his  creditors  from  enforcing,  their 
demands  by  avoiding  the  service  of 
summons. 

Johnson  v.  Cable  &  Sons,  1  Ky. 
Opin.  576. 

An  attachment  can  not  be  sustained 
where  the  evidence  clearly  shows  an 
amount  of  property  subject  to  execu- 
tion, out  of  which  plaintifT's  debt  could 
have  been  paid,  the  insolvency  of  a 
defendant  not  being  sufficient  to  au- 
thorize an  attachment. 

Godshaw  v.  Bramberger,  Bloom  & 
Co.,  10  Ky.  Opin.  556. 

§31.  Acts  in  official  or  fiduciary  ca- 
pacity. 
Where  the  assignee  of  a  bankrupt 
has  in  his  hands  a  fund  belonging  to 
a  creditor,  and  a  creditor  of  such  cred- 
itor attaches  the  fund  in  the  assignee's 
hands,  his  action  will  fail  where  the 
assignee  alleges  and  proves  that  he 
was  surety  of  the  attachment  debtor 
and  others  on  a  note,  and  as  such  paid 
off  the  note  and  it  was  assigned  to 
him,  and  there  was  a  balance  due  on 
it  exceeding  the  amount  of  the  at- 
tached funds  in  his  hands. 

Miller  V.  Ferrell,  11  Ky.  Opin.  48. 

§32.  Fraud  in  contracting  or  incur- 
ring liabiiity. 
Before  this  extraordinary  remedy  is 
resorted  to,  the  party  obtaining  it 
should  have  proof  upon  which  to  base 
this  action,  and  the  court,  in  hearing 
and    determining    such    a    question, 


351. 

Where  a  sale  of  a  grocery  is  made 
by  its  owner,  who  does  not  pay  his 
creditors,  and  the  fact  is  shown  that 
such  sale  was  made  without  any 
change  of  possession  from  the  seller 
to  the  buyer,  it  is  fraudulent  and  void 
as  to  the  seller's  creditors,  and  they 
may  attach  the  property  and  subject 
it  to  the  payment  of  their  claims. 
Kahn  &  Wolf  v.  Goodhart,  11  Ky. 
Opin.  462. 

An  attachment  can  only  be  main- 
tained where  there  is  fraud,  and  where 
fraud  is  not  shown  an  attachment  will 
faU. 

Bloom  &  Co.  V.  Kingston,  13  Ky. 
Opin.  893. 

§39.  Fraudulent  transfer  or  other 
transfer  of  property. 
The  evidence  was  held  to  establish 
a  fraudulent  combination  between  a 
defendant  and  third  persons  for  the 
purpose  of  holding  the  property  of  de- 
fendant as  against  the  claims  of  his 
creditors,  and  to  be  sufficient  to  sus- 
tain an  order  of  attachment 

Moss  V.  Blain,  7  Ky.  Opin.  563. 

Where  J.  contracted  in  writing  with 
W.  to  cut  his  lumber,  payable  on  de- 
livery, but  subsequently  made  a  parol 
agreement  to  give  him  twelve  months' 
time,  and  a  few  months  afterwards, 
J.  sold  his  mill  and  the  vendee  con- 
tinued to  cut  for  W.,  an  attachment 
against  W.  before  the  end  of  the  credit 
period  was  premature. 

Whalen  v.  Johnson,  3  Ky.  Opin. 
341. 

The  securing  of  a  creditor,  who  is 
not  a  party  to  any  scheme  by  a  debtor 
to  prefer  creditors,  where  both  par- 
ties show  an  honest  intent,  is  not 
ground  for  an  attachment. 

Cummings  v.  Homans  &  Co.,  4  Ky. 
Opin.  106. 

The  efforts  on  the  part  of  a  debtor 
to  have  suits  brought  against  him,  on 
paper  on  which  the  members  of  his 
wife's  family  are  endorsers,  and  his 
desire  to  make  a  secret  sale  of  his 
land,  although  without  the  desire  to 
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prefer  a  creditor,  when  connected  with 
the  other  facts  and  circumstances 
proven,  establishes  the  fraudulent  in- 
tent in  the  sale  and  disposition  of  the 
property. 

Wilson  y.  Stoner,  5  Ky.  Opin.  746. 

An  action  can  not  be  maintained  to 
collect  rent  not  due,  even  if  plaintiff 
is  entitled  to  recover,  without  an  al- 
legation of  fraud  upon  which  attach- 
ment can  be  based. 

Hall's  Safe  &  Lock  Co.  v.  Meade, 
6  Ky.  Opin.  219. 

The  absence  of  principal  from  the 
state  is  a  ground  for  an  attachment 
against  the  property  of  an  endorser  or 
surety  not  absent  from  the  state  or 
participating  in  any  fraud. 

Bank  of  Louisville  v.  Smothers,  9 
Ky.  Opin.  4. 

§40. in  general. 

An  attachment  by  creditors  against 
land  charged  to  have  been  conveyed 
by  a  debtor  to  defraud  his  creditors, 
and  that  the  grantee  participated  in 
and  had  knowledge  of  the  fraud,  is 
sustained  by  proof  that  the  grantor, 
after  suits  were  filed  against  him  by 
creditors,  stated  that  he  was  not  go- 
ing to  pay  such  debts,  but  would  con- 
vey his  estate  to  others  and  that  he 
did  convey  the  greater  portion  of  a 
good  sized  estate  to  relatives  residing 
with  him  and  who  knew  of  his  finan- 
cial troubles  and  who  do  not  furnish 
proof  of  or  explain  the  transactions 
between  them. 

Allen  V.  Farmers'  Bank  of  Ken- 
tucky, 11  Ky.  Opin.  725. 

IL     PROPERTY    SUBJECT    TO    AT- 
TACHMENT. 

§49.  Personal  property  in  general. 

Money  received  by  a  jailor  as  as- 
signee of  the  claims  of  jail  guards  is 
attachable  and  subject  to  payment  of 
the  debts  of  the  owner  even  though 
he  be  the  jailor. 

Connelly  v.  Webster,  6  Ky.  Opin. 
329. 

The  salary  of  a  town  marshal  is  not 
subject  to  attachment  on  a  return  of 
no  property  found. 

Sanders  v.  Hyfleld,   4  Ky.   Opin. 
40. 


A  sale  of  lumber,  and  retention  of 
possession  by  the  vendor,  is  not  a 
valid  sale  so  as  to  defeat  the  attach- 
ment of  a  subsequent  creditor. 

Brown  &  Co.  v.  Hungerford,  4  Ky. 
Opin.  330. 

A  third  party  can  not  hold  personal 
property  against  an  attaching  cred- 
itor, where  the  purchase  price  has  not 
been  paid,  nor  the  possession  deliv- 
ered. 

Morris  v.  Kimble,  5  Ky.  Opin.  179. 

A  bounty,  which  was  not  received  by 
a  soldier  in  his  lifetime,  is  not  subject 
to  seizure  in  the  course  of  transmis- 
sion to  the  person  entitled  thereto. 
Fish  V.  Hays,  6  Ky.  Opin.  108. 

Where  machines  in  transit  were 
consigned  to  defendant  in  attachment 
and  the  machines  in  transit  were  at- 
tached, and  the  consignees  were  act- 
ing only  as  the  agents  of  the  owners 
of  the  machines,  such  property  should 
not  be  subjected  to  the  payment  of 
the  agents'  and  consignees'  debts. 
Cozine  &  Bro.  v.  Kennedy,  6  Ky. 
Opin.  706. 

Where  there  has  been  a  sale  of  part- 
nership property  by  a  receiver,  the 
sale  of  the  same  property  under  an 
attachment  against  one  of  the  partners 
is  invalid. 

Gaddis   &   Co.  v.  Ramsey,  8  Ky. 
Opin.  65. 

§51.  Property  mortgaged  or  otherwise 

incumbered. 
Creditors  who  attach  personal  prop-> 
erty  in  the  hands  of  a  commission  man 
for  sale  that  has  been  assigned  to  a 
bank  as  security  for  a  debt,  acquire 
but  an  equity  by  the  seizure  of  the 
property,  and  the  bank  having  an  older 
equity  under  the  assignment  has  a  bet- 
ter right. 

Morgan,  Thomas  &,  Co.  v.  Bank  of 

Rome,  8  Ky.  Opin.  812. 

§57.  Interests  under  contracts. 

Money  due  a  teacher  in  the  com- 
mon schools  from  a  state  can  not  be 
attached  in  the  hands  of  the  school 
commissioners. 

Hanks  &  Porter  v.  Stewart,  6  Ky. 
Opin.  578. 
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§58.  Equitable  estates  or  Interests  in 
general. 
Under  Act  of.  March  15,  1870,  relat- 
ing to  garnishment  before  Judgment 
and  return  of  "no  property  found," 
attachment  can  only  be  levied  on 
money,  choses  in  action,  or  equitable 
Interests. 

Vlck  V.  Kellly,  7  Ky.  Opln.  100. 

A  judgment  should  not  be  rendered 
against  an  administrator  in  an  attach- 
ment proceeding,  until  the  creditors 
shall  manifest,  in  proper  form,  their 
claims  against  the  decedent's  estate, 
for  the  heirs  and  distributees  are  the 
substantial  parties  to  be  affected. 
Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

Property  in  the  hands  of  an  agent 
who  has  no  notice  of  sale  made  prior 
to  the  levy  of  the  attachment,  is  sub- 
ject to  the  attachment,  as  possession 
did  not  follow  the  sale. 

Burton  v.  Wingate,  5  Ky.  Opin.  37. 

§61.  Rights  of  action  in  general. 

A  creditor,  as  vendor  of  the  insured 
property  to  one  to  whom  the  policy 
had  been  assigned,  has  a  right  to 
Attach  the  liability  of  the  insurance 
company  to  the  assignee. 

Kentucky  Ins.  Co.  v.  Jones,  2  Ky. 
Opin.  545. 

Conceding  that  an  insolvent  parent 
may  provide  reasonable  education  and 
maintenance  for  his  minor  children, 
according  to  their  station  in  life,  and 
that  money  advanced  for  such  pur- 
pose could  not  'be  attached  by  his 
creditor,  the  amount  set  apart  by  a 
parent  for  the  education  and  mainte- 
nance of  his  daughters  was  unrea- 
sonable and  wholly  incompatible  with 
the  rights  of  his  creditors,  under  the 
circumstances  with  this  case. 

Tevis    V.    Eaiison    &    Co.,    1    Ky. 
Opin.  539. 

§64.  Property  in  custody  of  the  law. 
Money  In  the  hands  of  a  receiver 
belonging  to  an  insolvent  debtor  is 
subject  to  attachment  by  his  cred- 
itors. 

Phillips  V.  Wathen,   6   Ky.  Opin. 
174. 


III.     PROCEEDINGS    TO    PROCURE. 

(A)   JURISDICTION      AND      VENUE. 

§71.  Jurisdiction  of  action. 

While  an  attachment  for  rent  must 
be  sued  out  in  the  county  in  which 
the  tenement  lies,  it  may  issue  to 
any  county  in  the  state;  still,  in  an 
action  before  a  justice  of  the  peace, 
although  the  attachment  was  Issued 
in  H.  county  and  levied  upon  prop- 
erty in  D.  county,  -the  property  was 
thereby  placed  within  the  custody  of 
the  law  and  the  jurisdiction  of  the 
court  that  issued  the  attachment,  and 
jurisdiction  in  rem  was  thereby  ac- 
quired. 

Turpln  V.  Smith,  13  Ky.  Opln.  756. 

§  73.  Jurisdiction  of  property  attached. 
An  attachment  is  but  an  Incident  to 
a  cause,  and  where  the  court  has  ju- 
risdiction of  the  parties,  some  of 
whom  reside  in  one  county  and  others 
in  another,  the  court  has  jurisdiction 
to  subject  the  land  in  the  county 
where  the  court  does  not  sit,  and  to 
remove  a  cloud  upon  the  title  in  order 
to  do  so. 

Bogard  &  Bro.  v.  Buckner,   Ter- 
rell &  Co.,  12  Ky.  Opin.  581. 

(B)   AFFIDAVITS. 

§91.  Formal  requisites. 

It  is  error  to  sustain  an  attachment 
levied  on  a  nonresident's  real  estate 
in  the  absence  of  an  affidavit  to  the 
effect  that  the  defendant  has  no  per- 
sonal property  in  this  state,  or  not 
enough  to  satisfy  plaintiff's  claim. 
McQuarry  v.  Rochester,  2  Ky. 
Opin.  112. 

An  attachment,  without  the  pre- 
scribed affidavit,  will  be  discharged; 
and  where  the  evidence  shows  by  a 
preponderance  of  the  proo^  that  the 
grounds  of  the  attachment  are  not 
sustained,  it  will  be  dismissed. 

Houston's  E>xr.  v.  Nichols,  1   Ky. 
Opin.  466. 

Before  real  estate  can  be  ordered 
sold  under  an  attachment,  the  plaintiff 
must  file  and  affidavit  to  the  effect 
that  the  defendant  has  no  personal 
property  or  not  enough  thereof  to  sat- 
isfy the  debt. 

Pigg  V.  Yates,  1  Ky.  Opln.  299. 
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§92.  Averments  in   general. 

To  authorize  the  issuance  of  a  writ 
of  attachment,  the  affidavit  upon 
which  it  is  based  must  charge  fraud, 
and  aver  that  the  affiant  believes  the 
charge  to  be  true. 

Fichtner  v.  Griffin  &  Son,  9  Ky. 
Opin.  462. 

§  102.  Averments  as  to  cause  of  action. 
The  code  expressly  requires  that 
the  affidavit  for  an  attachment  shall 
state  that  the  claim  is  just,  and  the 
omission  to  state  is  fatal  to  the  effi- 
cacy of  the  attachment. 

Northern    Bank    of    Kentucky    v. 
Bell,  11  Ky.  Opin.  346. 

§104.  Averments  as  to  indebtedneaa. 
An  affidavit  in  attachment  which 
charges  indebtedness  to  an  agent  in- 
stead of  the  real  plaintiff,  is  not  in 
compliance  with  the  code. 

Stark  &  Co.  v.  Lewis  &  Nesbit, 
7  Ky.  Opin.  711. 

An  attachment  creditor  must  aver 
in  his  petition  or  affidavit  in  direct 
terms  or  in  substance  that  his  claim 
is  just,  and  that  he  verily  believes 
he  is  entitled  to  recover  the  amount 
set  forth. 

Buckley  v.  Wakefield,  8  Ky.  Opin. 
283. 

§  116.  Averments  as  to  property  of  de- 
fendant. 
After  issue  made  and  trial  begun 
upon  the  merits  of  a  case,  it  is  too 
late  for  an  objection  to  the  petition 
or  attachment  for  want  of  verifica- 
tion. 

Lynch  V.  Shepherd,  2  Ky.  Opin. 
183. 

When  a  plaintiff  sets  forth  sufficient 
grounds  of  attachment  in  a  verified 
petition,  it  is  not  necessary  to  the 
validity  of  the  attachment  that  the 
same  facts  should  be  stated  and  veri- 
fied in  a  separate  affidavit. 

Johnson  v.  Cable  ft  Sons,  1  Ky. 
Opin.  676. 

§123.  Filing. 

The  failure  of  a  clerk  to  indorse  on 
the  petition  at  the  time  of  its  filing, 
does  not,  ipso  facto,  destroy  the  val- 
idity of  attachment 

Green  v.  Preston  &  Bro.,   7  Ky. 
Opin.  629. 


§125.  Defects,  objections  and  waiver. 
Where  property  is  attached  by  a 
landlord  for  rent,  and  on  its  return 
the  tenant  executes  a  bond  to  per- 
form the  judgment  of  the  court  and 
thereby  secures  the  discharge  of  the 
attachment  and  lien  on  the  property 
seized,  he  will  not  thereafter  be  heard 
to  say  that  there  was  no  affidavit  on 
which  to  base  the  attachment. 

Wall  V.  Gates,  10  Ky.  Opin.  232. 

(C)  SECURITY. 

§128.  Necessity  and  purpose. 

The  appearance  to  a  suit  in  attach- 
ment removes  the  necessity  of  tak- 
ing refunding  bonds  as  required  by 
the  civil  code,  as  against  a  defendant 
constructively  summoned,  as  the  cred- 
itors could  proceed  to  obtain  judg- 
ments in  personam. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

There  must  be  a  bond  executed,  as 
required  by  8  440,  Civil  Code,  to  the 
defendant  for  restoring  the  property 
to  him  should  it  turn  out  that  the  at- 
tachment was  wrongfully  sued  out,  be- 
fore an  attachment  can  be  issued. 
Plgg  V.  Yates,  1  Ky.  Opin.  299. 

§  129.  Parties  by  and  to  whom  to  be 
given. 
A  sheriff  is  required  to  take  the  at- 
tachment bond  for  the  reason  that  he 
must  know  the  solvency  of  the  sure- 
ties and  that  they  have  executed  the 
undertaking. 

Kerty   &  Hasny  v.   Miles,  6   Ky. 
Opin.  609. 

§  132.  Form  and  requisites  of  bond  or 

undertaking. 
An  attachment  bond,  to  be  a  valid 
statutory  bond,  must  have  been  exe- 
cuted in  the  manner  provided  by  stat- 
ute, and  where  the  statute  requires 
the  bond  to  be  executed  in  the  pres- 
ence of  the  sheriff,  it  can  not  be 
taken  by  the  clerk  or  other  officer 
and  thereby  make  it  a  statutory  obli- 
gation. 

Kerty  ft   Hasny  v.   Miles,   6  Ky. 

Opin.  609. 

Where  an  attachment  for  rent  is 
issued  under  the  statute,  a  proper 
bond  in  compliance  therewith,  provid- 
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ing  for  damages  in  double  the  amount, 
shall  be  given,  and  any  bond  not  in 
conformity  thereto  will  deprive  the  de- 
fendant of  his  action  for  such  dam- 
ages. 

FYeeman   v.   Keogh,   3   Ky.  Opin. 
220. 

§  133.  Sufficiency   and   Juttification   of 

•u  relies. 

When  a  demand  in  an  attachment 

suit  is  for  $780  and  the  bond  is  in  the 

sum  of  $1,400,  the  court,  nothing  else 

appearing,  will  presume  it  sufficient. 

Sutton  V.  Perkins,  11  Ky.  Opin.  76. 

IV.     WRIT    OR   WARRANT. 

§  141.  Authority  to  iMue. 

The  clerk  can  not  revise  the  ruling 
of  the  court  dismissing  an  attachment 
by  issuing  another  attachment  upon 
the  same  record  which  the  court  had 
decided  did  not  authorize  it. 

Farris'  E^xr.   v.  Rowland,    8    Ky. 
Opin.  819. 

§  143.  Time  for  issuance. 

An  attachment  can  only  be  issued 
at  the  time  or  after  the  commence- 
ment of  an  action,  and  an  action  is 
commenced  by  filing  the  petition  in 
the  clerk's  office  and  causing  a  sum- 
mons to  be  issued  or  a  warning  order 
made;  and  an  attachment  is  void 
where  no  summons  has  issued,  and 
this  question  can  be  raised  by  another 
creditor. 

Hale  &  Head  v.  Grogan,  10  Ky. 
Opin.  296. 

§  155.  Aiias  writs. 

After  the  discharge  of  the  first  at- 
tachment and  no  new  cause  of  at- 
tachment is  shown,  the  issuance  of  a 
second  attachment  by  the  clerk  is  un- 
authorized and  void. 

FsTTis'    EhKr.    V.    Rowland,    8    Ky. 
Opin.  819. 

V.     LEVY,     LIESN,     AND     CUSTODY 

AND  DISPOSITION  OF 

PROPERTY. 

§  168.  Property  levied  on  under  other 

process. 

A    petition    on    a     sheriCTs     bond 

which  alleges  conversion  of  attached 

property  and  that  the  sheriff  has  left 


the  state  without  accounting  for  the 
property,  constitutes  a  sufficient  peti- 
tion in  an  action  on  the  sheriff's  bond. 
Coker   v.    Commonwealth,    3    Ky. 
Opin.  516. 

§  175.  Operation  and  effect  of  levy  In 
general. 
By  a  levy  of  attachment,  the  court 
acquires  an  equitable  control  over  the 
property  so  far  as  is  necessary  to  ac- 
complish the  objects  of  the  attach- 
ment 

Bryant  v.  Bryant,  7  Ky.  Opin.  7. 

§  177.  Creation  and  existence  of  lien. 
Where  an  attaching  creditor  places 
his  attachment  in  the  hands  of  the 
sheriff  and  has  it  levied,  he  acquired 
no  legal  right  or  title  to  the  property; 
but  it  is  a  mere  equity,  and  he  can 
not  sell  more  than  his  creditor's  in- 
terest. 

Mulligan   v.   Neeter,   5   Ky.   Opin. 
103. 

The  increased  price  at  which  land 
was  sold,  after  the  first  sale  bad  been 
set  aside,  is  a  part  of  the  proceeds 
of  the  attached  property,  and  the  at- 
taching creditors  had  acquired  liens 
on  it  as  valid  and  available  to  them 
as  were  their  liens  on  the  land. 

Bradley  v.  Bradley,  3  Ky.  Opin.  68. 
Attaching  creditors  only  acquire  an 
equitable  right  by  their  attachment, 
which  is   subject  to   be  defeated   by 
any  prior  equity,  if  presented  and  liti- 
gated in  proper  time  and  manner. 
Cayse    &    Bowers    v.    Morton    & 
Walker,  3  Ky.  Opin.  322. 

Upon  an  exchange  of  lands,  where 
it  is  shown  that  one  of  the  parties 
had  practiced  fraud  and  had  no  title 
to  his  portion,  the  vendee  would  be 
entitled  to  have  his  conveyance  can- 
celed, and  the  attaching  creditor 
would  obtain  no  lien  thereon. 

Cayse    &    Bowers    v.    Morton    & 
Walker,  3  Ky.  Opin.  322. 

If  a  lien  is  created  by  a  writ  of  at- 
tachment, such  lien  is  lost  when  re- 
turned by  the  sheriff  without  a  levy. 
Lewis   V.    Richards,   8   Ky.    Opin. 
209. 

Where  an  attachment  has  been 
placed   in   the  hands   of  the   officer. 
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and  Is  levied,  the  attachment  lien  is 
perfected,  and  it  relates  back  to  the 
time  when  the  attachment  came  to 
the  officer's  hands. 

Thompson    y.    Callings,    10    Ky. 
Opin.   842. 

§178.  Property  or  rights  affected  and 
extent  of  lien. 
An   attaching   creditor   of   the   dis- 
tributee, by  reason  of  his  attachment 
before  allotment,  has  a  prior  lien. 
Jarboe's  Admr.  y.  McLane,  1  Ky. 
Opin.  474. 

An  attaching  creditor  has  no  lien 
on  a  fond  derived  from  the  sale  of 
a  debtor's  property,  unless  it  is  de- 
rived from  a  sale  of  property  on  which 
his  attachment  has  been  levied. 

Houston's  E#xr.  v.  Nichols,  1  Ky. 
Opin.  466. 

One  must  establish  his  claim  and 
that  his  adversary  is  indebted  to  him 
before  he  can  successfully  fasten  an 
attachment  lien  on  real  estate. 

White  v.  Bolton,  9  Ky.  Opin.  463. 

§179.  Priorities  between  attachments. 
When  an  order  of  attachment  is 
sued  out  and  delivered  to  the  sheriff 
a  lien  is  thereby  created  on  the  prop- 
erty of  the  defendant,  prior  and  su- 
perior to  one  subsequently  issued,  al- 
though the  sheriff  levies  the  last  one 
first. 

Rexinger  v.  Loeb  ft  Bloom,  5  Ky. 
Opin.  301. 

When  the  sheriff  levies  attachments 
first  coining  to  his  hands  on  a  rea- 
sonable amount  of  property,  the  levy 
of  subsequent  attachments  on  other 
property  will  give  those  a  prior  lien 
over  the  first  attachments. 

Rutherford  v.  Richart  ft  Gudgell, 
3  Ky.  Opin.  161. 

Where  plaintiff  begins  attachment 
proceedings  against  a  defendant  under 
a  wrong  name  and  had  to  begin  over 
again,  his  first  action  does  not  give 
him  priority  over  those  filing  attach- 
ment proceedings  after  his  first  suit 
was  begun. 

Boulware  v.  Louden,  8  Ky.  Opin. 
93. 

§180.  Priorities  between   attachments 
and  other  liens  or  ciaims. 
Attachments  which  were  levied  be- 


fore a  mortgage  on  the  property  was 
executed  take  precedence  over  the 
mortgage,  and  a  sale  of  the  property 
under  the  mortgage  will  not  remove 
the  lien  or  place  the  mortgagee  in 
any  better  condition. 

Bryant  v.  Bryant,  7  Ky.  Opin.  7. 

Where  a  debtor  assigns  a  chose  ifi 
action  prior  to  his  attachment  by  a 
creditor,  the  equity  of  the  assignee 
is  superior  to  that  of  the  attaching 
creditor,  but  where  the  attaching 
creditor  obtains  a  Judgment  he  ob- 
tains a  legal  right  to  the  attached 
property  which  is  superior  to  the  prior 
equity  of  the  assignee. 

Osborne  v.   City  of  Louisville,   6 
Ky.  Opin.  411. 

Without  a  personal  judgment 
against  an  administrator,  or  against 
him  in  his  fiducial  capacity  in  an  at- 
tachment suit,  his  individual  means 
cannot  be  converted  to  the  payment 
of  debts  of  the  attaching  creditors  of 
the  intestate. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

The  liens  of  the  attaching  creditors 
were  held  prior  in  time  and  superior 
to  any  which  the  attorney  for  the 
debtor  acquired  on  the  increased 
price,  by  his  services  rendered. 

Bradley  v.  Bradley,   3   Ky.   Opin. 
68. 

An  attachment  issued  and  summons 
served  before  an  assignee  of  chattels, 
by  delivery,  acceptance  or  otherwise 
had  acquired  a  vested  interest  in  the 
property,  will  take  precedence. 

Hyatt's  Admr.  v.  Chestnut,  3  Ky. 
Opin.  174. 

Where  several  creditors  attach  the 
property  of  their  common  debtor,  and 
one  of  them  summons  a  third  party 
as  garnishee,  he  has  a  prior  lien  on 
this  debt,  notwithstanding  it  was  not 
mentioned  in  the  Judgment  sustaining 
the  attachments. 

Ullman    ft    Co.    v.    Cloyd,    5    Ky. 
Opin.  336. 

Where  appellants  had  their  attach- 
ment levied  on  the  tract  of  land  to 
which  L  had  the  legal  title,  and  L 
obtained  a  deed  for  the  land  in  con- 
troversy from  his  father  for  the  con- 
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sideration  of  six  hundred  dollars  and 
the  further  consideration  that  he 
would  support  his  father,  on  the  land, 
during  his  natural  life,  and  the  father 
had  the  deed  canceled  upon  the  alle- 
gation that  the  consideration  had 
failed,  and  appellants  had  obtained 
an  attachment  lien  on  the  land  pre- 
vious to  the  filing  of  the  petition  for 
cancellation,  the  only  lien  which  the 
father  has  upon  the  land  is  for  his 
support  during  his  life. 

Prichard  &  Bolt  v.  Lewis,  5  Ky. 
Opin.  583. 

Where,  before  the  issuing  of  an  at- 
tachment, the  property  sought  to  <be 
attached  had  been  levied  upon  by  a 
proper  officer  pursuant  to  a  judgment 
and  execution,  such  levy  created  a 
lien  superior  to  that  sought  to  be  cre- 
ated by  the  attachment,  and  the  val- 
idity of  such  attachment  may  be 
brought  In  question  by  the  execution 
creditor. 

Fichtner  v.  Griffith  &  Son,  9  Ky. 
Opin.  462. 

§  184.  Waiver,     release,    or    abandon- 
ment,   and    discharge    or   extin- 
guishment of  levy  or  lien. 
The     attorney     of     an     attachment 
plaintiff  has  power  to  direct  a  stay 
of  the   attachment   proceedings. 

Ward  V.  George,  6  Ky.  Opin.  263. 

The  attaching  creditors  have  no  lien 
on  the  rents,  which  the  debtor  was 
deprived  of  by  reason  of  the  illegal 
sale  of  his  land. 

Bradley  v.  Bradley,   3   Ky.   Opin. 
68. 

An  order  by  the  attorney  of  the 
attachment  plaintifT,  does  not  operate 
to  release  the  levy. 

Ward  V.  George,  6  Ky.  Opin.  263. 

§  186/  Custody  and  care  of  property. 
Property  coming  into  a  sheriffs 
hands  on  attachment,  must  be  pre- 
served, and  an  illegal  conversion  of 
same,  and  leaving  of  the  state,  is  a 
breach  of  his  bond. 

Coker  v.    Commonwealth,    3    Ky. 
Opin.  515. 

§  191.  Delivery   of   property   on   forth- 
coming or  delivery  bond. 
Whether  Uiere  was  a  surrender  to 


attachment  defendant  of  the  property 
attached,  was  held  a  question  for  the 
jury. 

Ward  V.  George,  6  Ky.  Opin.  263. 

§  192.  Release  of  property  on  security. 
Under  §  268  of  the  Code,  the  court 
has  power  to  permit  the  execution  of 
a  bond,  upon  the  terms  therein  pre- 
scribed, upon  the  execution  of  which 
the  property  attached  should  be  re- 
leased. 

Kerty   &   Hasny   v.   Miles,   6   Ky. 
Opin.  609. 

§  194.  Sale     or    other    disposition     of 

property. 

§  195. In  general. 

Where,  after  property  is  attached, 
the  owner  conveys  it  pending  the  at- 
tachment suit,  and  Uie  ground  of  at- 
tachment is  not  sustained,  the  pur- 
chaser of  the  land  from  the  owner 
pending  the  attachment  proceeding  Is 
not  affected  by  it. 

Smith  V.  Snowden's  Admr.,  6  Ky. 

Opin.  234. 

Where,  under  an  attaching  credit- 
or's demand  for  rent,  the  produce  of 
the  farm  and  other  personal  estate  on 
the  premises,  on  which,  under  the 
warrant,  he  had  an  exclusive  lien, 
were  sufficient  to  satisfy  the  same, 
the  court  did  not  err  in  applying  so 
much  of  the  proceeds  thereof  as  was 
necessary  to  discharge  the  attachment 
debt. 

Houston's  Exr.  v,  Nichols,   1  Ky. 
Opin.  466. 

Although  a  judgment  directing  a 
sale  under  attachment  did  not  reserve 
a  lien  for  the  purchase  money,  It  was 
error  to  convey  the  land  without  re- 
serving a  lien,  and  the  purchaser  be- 
ing a  party  to  the  record,  his  purchase 
may  be  ordered  canceled;  but  where 
a  purchaser  is  not  a  party  his  deed 
may  be  set  aside  by  special  proceed- 
ing, but  this  will  not  affect  his  pur- 
chase. 

Rutherford  v.  Rlchart  &  Gudgell, 
2  Ky.  Opin.  161. 

The  court  should  ascertain  the 
amount  owing  each  creditor,  to  be 
paid  out  of  funds   received   by   each 
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defendant,   and   order   a   return   Into 
court  of  the  surplus. 

Beazley  t.  Mershon,  3  Ky.  Opin. 
21. 

The  debtor  is  entitled  to  remain  in 
possession  of  land  attached*  until  a 
valid  judgment  of  sale  is  rendered, 
and  a  legal  sale  made  thereof. 

Bradley  y.   Bradley,   3   Ky.   Opin. 
68. 

Although  a  proceeding  is  not  liter- 
ally to  enforce  a  lien  created  by  levy 
of  attachment,  the  judgment  of  the 
court  should  fix  a  place  for  the  sale 
of  attached  land,  and  require  the  com- 
missioner to  make  the  sale  on  the 
first  day  of  some  county  or  circuit 
court. 

Stephenson  v.  Lishy  &  Co.,  4  Ky. 
Opin.  538. 

It  is  error  to  pay  over  to  the  plaln- 
ticr  the  proceeds  of  attached  property 
without  the  execution  of  the  bond  re- 
quired by  section  440  of  the  Civil  Code. 
Rowsseau  v.  Sheckler,  5  Ky.  Opin. 
282. 

A  judicial  sale  of  real  estate  at- 
tached, sold  by  order  of  the  judgment, 
is  void  where  no  specific  description 
of  the  real  estate  is  included  in  the 
judgment. 

Hackworth   v.   Thompson,   8   Ky. 
Opin.  586. 

§201.  Title  and  rights  of  purchasers. 
The  chancellor  should  always  ascer- 
tain where  the  legal  title  is  to  land, 
and  have  it  matured  so  that  a  pur- 
chaser at  his  sale  can  be  assured 
that  he  is  purchasing  the  land  and 
not  a  law  suit,  as  this  depresses  the 
price  and  causes  a  sacrifice. 

Owsley  v.  Cook  &  Co.,  1  Ky.  Opin. 
518. 


VI.  PROCEEDINGS  TO  SUPPORT 
OR  ENFORCE. 

§205.  Process  in  action  and  service 
on  defendant. 
However  defective  may  be  the  warn- 
ing orders  in  an  attachment  suit 
sgainst  a  nonresident,  his  appeal  to 
the  appellate  court  is  constructive 
service,  and  equivalent  to  an  actual 


service  at  the  filing  of  the  mandate 
in  the  lower  court. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

§210.  Appearance. 

Where  G  obtained  a  judgment  at 
law  against  R  and  filed  an  answer  to 
an  attachment  suit  asserting  a  vend- 
or's lien,  but  failed  to  make  his  an- 
swer a  cross-petition  against  R,  or 
in  any  manner  to  make  him  a  party; 
the  entry  of  R's  appearance  did  not 
make  him  a  party  to  G's  answer. 
Rutherford  v.  Richart  &  Gudgell, 
2  Ky.  Opin.  161. 

Appearance  to  a  suit  in  attachment 
removes  the  necessity  of  taking  re- 
funding bonds  as  required  by  the  civil 
code,  as  against  defendant  construct- 
ively summoned,  but  this  will  not  pre- 
clude defendant,  by  proper  proceed- 
ings, from  defeating  the  attachment 
in  whole  or  in  part,  for  any  legal 
cause  existing  previous  to  such  ap- 
pearance. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

The  filing  of  the  affidavit  contro- 
verting the  grounds  of  attachment 
has  the  legal  effect  of  entering  the 
appearance  of  the  defendant  for  all 
purposes. 

Hayner    &    Dunlevy    v.    Temple- 
man,  5  Ky.  Opin.  542. 

In  an  attachment  suit  against  the 
husband,  a  wife  may  enter  her  ap- 
pearance and  make  defense  in  tne 
name  of  her  husband  for  the  benefit 
of  herself  and  minor  children. 

Crawford  v.  Combs,  8  Ky.  Opin. 
200. 

§211.  Sufficiency  of  complaint  or 
other  pleading. 
The  grounds  of  attachment  having 
been  controverted  by  the  answer,  the 
burden  of  proving  it  devolved  on  the 
plaintiff. 

Lawson  v.  Hopkins,  3  Ky.  Opin. 
657. 

The  plaintiff  in  an  attachment  suit 
must  show  that  he  had  a  subsisting 
cause  of  action  when  he  commenced 
it,  either  by  showing  that  his  debt  was 
due  and  unpaid  or  by  showing  that 
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the  grounds  of  attachment,  or  some 
one  of  them,  existed. 

Mattlngly  v.  Slmms,  8  Ky.  Opin. 
886. 

§213.  Trial  in  general. 

It  is  the  duty  of  an  attaching  cred- 
itor to  show  that  the  property  at- 
tached was  that  of  his  debtor. 

Smith  y.  McWilliams,  3  Ky.  Opin. 
246. 

§217.  Judgment. 

An  order  of  court  authorizing  the 
plaintiff  to  withdraw  the  proceeds  of 
the  attached  property  from  the  hands 
of  the  officers,  is  in  effect  to  sustain 
the  attachment,  and  is  a  final  Judg- 
ment so  far  as  the  order  of  attach- 
ment is  concerned. 

Rowsseau  v.  Sheckler,  5  Ky.  Opin. 
282. 

In  a  suit  by  the  purchaser  of  part- 
nership property  at  receiver's  sale, 
against  the  purchaser  at  an  attach- 
ment sale  against  one  of  the  partners, 
a  Judgment  is  proper  giving  the  plain- 
tiff the  property,  if  it  may  be  found, 
and  if  not  for  its  value. 

Gaddis  &  Co.  v.  Ramsey,  8  Ky. 
Opin.  65. 

VII.     QUASHING,    VACATING,    DIS- 
SOLUTION, OR  ABANDONMENT. 

§226.  Grounds  for  quashing,  vacatingp 
or  dissolving. 

§227. In  general. 

The  filing  of  a  petition  in  bankrupt- 
cy was  held  not  to  dissolve  an  attach- 
ment obtained  prior  to  the  filing  of 
such  petition. 

Grimes  v.   Kinkead,  7   Ky.   Opin. 
611. 

Where  the  debt  for  which  property 
is  attached  is  not  due,  and  the  clerk 
granted   the   attachment,    such    prop- 
erty was  properly  discharged  from  it. 
Garvey   v.   Garvey,   11  Ky.   Opin. 
910. 

Where  an  attachment  is  issued  and 
levied,  and  the  grounds  of  attachment 
are  controverted,  in  the  absence  of 
any  proof  to  sustain  it,  the  trial  court 
must  discharge  the  attachment. 

Mitchell  V.  Ruckland,  13  Ky.  Opin. 
801. 


§231. Want  of  Jurisdiction. 

Where  parties  agree  that  the  ques- 
tion is  as  to  whether  the  attachment 
should  be  sustained  shall  be  submit- 
ted to  the  court  and  parol  evidence 
heard  on  the  motion  to  dissolve,  if  it 
was  irregular  for  the  court  to  hear 
that  branch  of  the  case,  the  irregu- 
larity was  waived  by  the  agreement 
Leet  V.  Robertson,  8  Ky.  Opin. 
638. 

§232. Defects    or    irreguiaritiea    in 

proceedings. 
Though  an  attachment  be  author- 
ized and  is  instituted  under  an  act 
of  the  legislature,  it  does  not  prevent 
the  debtor  from  showing  the  irregu- 
larities in  the  issual  of  the  attach- 
ment, particularly  those  that  would 
vitiate  it 

Beazley  v.  Mershon,  3  Ky.   Opin. 
21. 


§235. 


at- 


'wnership    of    property 
tached. 
An  attachment  will  not  be  sustained 
where  the  attaching  creditor  had  ac- 
tual notice  of  the  assignment  before 
suing   out   the   attachment,    and   the 
deed  of  assignment  is  sufficient,  not- 
withtsanding     the     instrument     was 
neither  acknowledged  nor  recorded. 
Levy  V.  Bamberger  &  Co.,  1  Ky. 

Opin.  533. 
When  land  has  been  sold  and  deed 
lodged  for  record  before  an  attach- 
ment issues,  and  there  is  no  pleading 
in  the  cause  assailing  the  deed  as 
fraudulent  or  voluntary,  the  attach- 
ment will  be  discharged. 

Lowden  v.  Boulmore,  1  Ky.  Opin. 
444. 

§253.  Pleading  in  abatement,  or  trav- 
erse of  grounds  of  attachment. 
An  answer  by  defendant  in  attach- 
ment more  than  five  months  after  the 
filing  of  the  petition  of  attachment 
in  which  the  defendant  ''denies  that 
he  is  about  to  sell  or  transfer  or  dis- 
pose of  his  property  with  intent  to 
cheat,"  etc.,  is  not  responsive  to  the 
petition  because  of  the  time  which 
elapsed  between  the.  filing  of  the  pe- 
tition and  the  answer. 

Thompson   v.   Hockworth,   7   Ky. 
Opin.  171. 
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§254^ Grounds  in  general. 

A  tenant  who  is  an  attachment  de- 
fendant is  entitled  to  make  any  de- 
fense that  is  available  to  him  in  any 
other  kind  of  an  action. 

Mattingly    v.    Mattlngly,     8     Ky. 
Opln.  777. 

§  260.  Actions  to  set  aside  attachment. 
After  a  Judgment  in  rem  has  been 
reversed,  in  an  attachment  suit,  on 
constructive  service,  and  no  judgment 
in  personam  rendered  on  appearance 
in  the  court  below,  it  is  error  for 
the  court  to  treat  the  Judgment  as 
against  the  defendant,  and  allow  a 
judgment  over  for  the  excess  received 
by  the  creditors. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

§275.  Reinstatement. 

Where  an  attachment  has  been  dis- 
charged by  the  circuit  Judge  and  re- 
instated by  a  judge  of  the  Court  of 
Appeals,  it  will  be  assumed  that  the 
discharge  and  reinstatement  were 
made  on  the  merits  of  the  case,  and 
such  presumption  is  entitled  to  a  con- 
trolling influence. 

Shercliff  v.   Cooper   ft   Jarboe,   5 
Ky.  Opin.  772. 

The  discharge  of  an  attachment, 
pendente  lite,  is  an  interlocutory  or- 
der, from  which  no  appeal  lies,  and 
can  only  be  reinstated  by  application 
to  and  before  a  Judge  of  the  appellate 
court. 

Winihister  &   Co.   v.   Damaby,   4 
Ky.   Opin.   326. 

Vm.     CLAIMS  BY  THIRD  PERSONS. 

§28a  Intervention   In   general. 

After  a  cause  has  been  fully  ad- 
Justed,  money  attached,  paid  over  and 
the  parties  dismissed  out  of  court,  no 
matter  for  what  cause  the  delay,  a 
claimant  of  the  attached  fund  cannot 
be  permitted  to  reopen  the  case  for 
further  adjudication. 

Cleaver  v.  Bbersole  &  Glasscock, 
3  Ky.  Opin.  263. 

§286.  Claims  or  liens  prior  or  supe- 
rior to   attachment. 
An  allegation  in  the  answer  of  the 
creditor  that  he  is  advised  and  be- 
lieves that  no  valid  or  efTectual  at- 


tachment had  been  levied  on  the  debt 
in  controversy,  is  not  sufficient  to 
,  overthrow  the  lis  pendens  by  a  prior 
suit,  being  a  seizure  of  all  the  assets, 
choses  in  action,  moneys,  etc. 

Brownfield  v.  Howell's  Exr.,  4  Ky. 
Opin.  485. 

Where  a  claimant  by  interpleading 
claims  property  attached  in  the  name 
of  M.  D.  Cord,  as  due  by  assignment 
of  claim  from  S.  P.  Cord,  it  is  held 
not  idem  sonans,  and  the  dismissal 
of  the  petition  is  proper. 

Cleaver  v.  Glasscock,  3  Ky.  Opin. 
263. 

Where  in  an  injunction  proceeding 
against  a  corporation,  an  attachment 
of  all  choses  in  action,  franchises, 
money  on  hand,  is  served  on  the 
president  and  the  treasurer  of  the 
corporation,  a  prior  lien  is  obtained 
over  a  fund  owing  by  a  third  party 
not  made  a  party  to  the  suit,  but 
whom  the  defendant  admitted  was  in- 
debted to  them,  which  amount  accord- 
ing to  the  answer  of  the  debtor  was 
paid  in  by  a  verbal  order  five  days 
before  the  suit  was  filed,  such  an  at- 
tachment is  prior  to  a  creditor,  who 
subsequently  attached  the  fund  by 
serving  the  debtor  with  due  process. 
Brownfield  v.  Howell's  Exr.,  4  Ky. 
Opin.  485. 

§290.  intervention   to   contest  attach- 
ment. 

§292.  Grounds  for  contest. 

Where  goods  are  attached  by  cred- 
itors of  a  person,  the  wife  of  the 
debtor  may  defeat  the  attachment  by 
showing  that  the  property  attached  is 
hers. 

Gibson  V.   Marples,   8   Ky.    Opin. 
497. 

§294.  Rights  of  claimants  of  property 

attached  in  general. 
Where  a  third  person  claims  the 
property  attached  and  the  question 
of  ownership  is  referred  to  the  master 
for  proof  and  report,  and  the  com- 
missioner reported  that  some  of  the 
property  attached  belonged  to  a  third 
party,  which  report  was  confirmed,  it 
was  error  to  adjudge  that  all  the  prop- 
erty attached  be  sold. 

Hillerick  v.  Whitaker,  5  Ky.  Opin. 

481. 
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A  creditor  has  the  right  to  recover 
his  goods,  as  against  other  attach- 
ment creditors,  where  it  is  shown 
that  the  debtor  ordered  them  in  the 
name  of  a  fictitious  firm,  and  the 
goods  were  never  taken  from  the 
depot,  and  the  debtor  was  insolvent 
at  the  time. 

Gaylord  ft  Co.  v.  O'Bryan,  3  Ky. 
Opin.  685. 

The  wife  having  been  left  in  the 
possession  of  the  property,  she  had 
the  right  to  protect  and  defend  it  for 
her  husband,  and  her  claim  of  its  ex- 
emption from  attachment  made  in  her 
answer  should  have  been  respected. 
Pigg  V.  Yates,  1  Ky.  Opin.  299. 

§295.  Time  for  interposing  claim  to 
property. 
If  property  of  a  deceased  person  has 
been  attached  and  sold  under  the  at- 
tachment, it  is  too  late  for  the  per- 
sonal representative  of  the  deceased 
to  establish  his  claim  to  the  property 
for  rent  due  the  deceased  prior  to  the 
attachment. 

Sinton  V.  Pope,  7  Ky.  Opin.  332. 

§  296.  Security  by  claimant  for  posses- 
sion. 
A  claimant's  bond,  providing  that 
the  parties  will  perform  the  Judg- 
ment of  the  court,  or  have  the  prop- 
erty bonded,  forthcoming  to  satisfy 
same,  does  not  authorize  the  assess- 
ment against  same  of  the  10  per 
centum  damages  in  case  the  claim  be 
unfounded. 

Hoskins  v.   Murphy,   4   Ky.   Opin. 

338. 

• 

§301.  Proceedings  for  establishment 
and  determination  of  claims  to 
property. 

§  304. Parties. 

Where  the  claimants  of  attached 
property  sued  in  the  firm  name  alone, 
they  may  be  required  by  motion  or 
rule  to  give  the  individual  names  of 
the  members  of  the  firm. 

Cozine  ft  Bn>.  v.  Kennedy,  6  Ky. 
Opin.  706. 

§  306. Pleading. 

Where  the  claimants  of  attached 
property  sued  in  the  firm  name  alone, 
the  defect  must  be  taken  advantage 
of  by  demurrer,  answer  or  motion,  or 


it  will  be  waived,  and  objection  when 
taken  must  appear  of  record. 

Cozine  ft  Bro.  v.  Kennedy,  6  Ky. 
Opin.  706. 

Under  the  Civil  Code,  any  one  claim- 
ing property  attached  may,  by  peti- 
tion, have  himself  made  a  party  to  the 
suit,  and  have  his  rights  adjudicated. 
McCullock    V.    Gallagher,    1    Ky. 
Opin,  164. 

Where  one  comes  into  suit  in  at- 
tachment for  the.  sole  purpose  of  as- 
serting his  claim  to  the  property,  a 
reply  to  his  answer  is  not  necessary. 
Spradlin   v.  Pieratt,  6  Ky.   Opin. 
522. 

X.     LIABILITIES  ON  BONDS  OR 
UNDERTAKINGS. 

§330.  Accrual  or  release  of  liability  by 
breach   or  fulfillment  of   condi- 
tions. 
§  331. Bonds  or  undertakings  to  pro- 
cure attachment. 
Where  an  attachment  is  levied  in 
June  and  held  untU  the  following  Janu- 
ary when  the  suit  was  dismissed,  and 
during  that  period  some  of  the  prop- 
erty was  injured  and  lost,  the  bonds- 
men are  liable  for  such  damages. 

Graffenried  v.  Rice,  10  Ky.  Opin. 
421. 

In  an  action  on  an  attachment  bond, 
the  Inquiry  is  as  to  whether  the  attach- 
ment was  wrongfully  obtained,  and  in 
proving  such  fact  an  order  dismissing 
an  attachment  is  prima  facie  evidence 
of  its  wrongful  obtention;  and  if  the 
suit  is  terminated  by  a  finding  in  fa- 
vor of  the  defendant,  on  an  issue  as 
to  the  truth  of  the  facts  alleged  as 
ground  for  attachment,  the  judgment 
will  conclusively  establish  that  the  at- 
tachment was  wrongfully  obtained. 
Miller  v.  McCrory,  White  ft  Co., 
11  Ky.  Opin.  625. 

§  334. Bonds  or  undertakings  to  dis- 
charge attachment. 
A  person  who  has  executed  a  bond 
to  perform  the  judgment  of  the  court 
thereby  discharges  the  attaclmient  and 
becomes  liable  on  his  bond. 

Graham  v.  Sheets,  9  Ky.  Opin.  701. 

§  336.  Rights  and  remedies  of  auretieab 
The  sureties  on  an  attachment  bond 
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may  be  estopped  from  denying  their 
liability  on  the  bond,  but  they  are  not 
estopped  from  denying  that  the  plain- 
tiif  has  adopted  the  proper  remedy  of 
charging  them  with  liability. 

Kerty  &  Hasny  v.  Miles,   6   Ky. 
Opin.  609. 

In  a  suit  by  appellant  on  an  attach- 
ment bond  it  is  held  that  appellee, 
surety  on  the  said  bond,  is  not  liable 
because  the  covenant  was  to  appellant 
and  another  jointly. 

Curl  V.  Trimble,  1  Ky.  Opln.  195. 

§  337.  Discharge  of  sureties. 

The  sureties  in  an  undertaking  in 
attachment  proceedings  can  not  be 
held  liable  after  reversal  of  the  judg- 
ment in  the  case. 

Oglevie  v.  Wiley,  6  Ky.  Opin.  460. 

A  plaintiff  in  attachment  can  not  es- 
cape responsibility  and  relieve  his 
sureties  on  their  bond,  by  voluntarily 
dismissing  his  action;  as  the  court 
should  first  have  a  jury  assess  the 
damages,  before  such  dismissal. 

Keith  v.  Wilson,  3  Ky.  Opin.  672. 

§338.  Extent  of  liability. 

By  executing  the  statutory  attach- 
ment bond,  a  surety  places  himself  in 
a  condition  that  when  called  on  for 
the  money  he  is  not  allowed  the  right 
to  replevy,  but  must  respond  with 
either  the  money  or  the  property. 
Kerty  &  Hasny  v.  Miles,  6  Ky. 
Opin.  609. 

§340.  Summary  remedies. 

In  enforcing  an  attachment  bond  by 
rule,  it  is  not  necessary  that  the  surety 
in  response  to  the  rule  should  urge 
that  it  was  not  a  statutory  bond,  where 
such  fact  is  made  to  appear  from  the 
record. 

Kerty  &   Hasny  v.  Miles,  6   Ky. 
Opin.  609. 

The  provisions  of  the  Code  must  be 
complied  with  before  the  Court  of  Ap- 
peals will  permit  attachment  plaintiff 
to  resort  to  the  harsh  and  summary 
method  of  enforcing  the  bond  by  rule. 
Kerty  &  Hasny  v.  Miles,  6  Ky. 
Opin.  609. 

§341.  Aetlons. 

In  a  suit  upon  a  forthcoming  bond 
for  goods  attached,  the  obligors  are 
estopped  from  denying  admissions  in 


the  bond,  as  controverting  their  exist- 
ence. 

Garrett   v.   Phillips,   5   Ky.    Opin. 
624. 

§  345. Defenses. 

Where  an  attachment  is  obtained  by 
an  administrator;  and  an  attachment 
bond  executed  by  the  administrator 
and  another,  they  are  both  individu- 
ally liable  on  the  bond,  and  the  objec- 
tion that  the  party  is  not  declared 
against  as  administrator  is  not  avail- 
able. 

Woodsman  v.  Keas,  7  Ky.  Opin. 
275. 


§  350.- 


Evidence. 


To  recover  on  an  attachment  bond, 
it  is  not  required  that  the  bond  should 
show  on  its  face  that  it  was  approved, 
since  the  taking  of  an  attachment 
bond  amounts  to  an  approval  by  the 
officer,  and  the  parties  are  bound  by  it. 
Gray  v.  Sheets,  10  Ky.  Opin.  244. 

§  351. Damages. 

Punitive  damages  can  not  be  recov- 
ered in  a  suit  on  an  attachment  bond, 
except  upon  proof  showing  that  ob- 
taining the  attachment  was  malicious 
and  without  probable  cause. 

Jackson   v.   Graves,   8   Ky.    Opln. 
380. 

Where,  in  a  suit  on  an  attachment 
bond,  the  plaintiff  fails  to  show  that 
defendant  in  obtaining  the  attachment 
acted  with  malice  and  without  prob- 
able cause,  but  where  the  attachment 
was  dissolved  solely  on  the  weight 
of  the  evidence,  the  measure  of  dam- 
ages that  may  be  recovered  is  the 
damage  to  his  property  by  reason  of 
the  seizure  or  such  actual  damages  as 
was  the  result  of  the  seizure. 

Jackson   V.   Graves,   8    Ky.   Opin. 
380. 

XI.     WRONGFUL  ATTACHMENT. 

§355.  Nature  and  grounds  of  liability. 
After  recovery  of  a  judgment  for 
wrongful  conversion  of  property,  the 
plaintiff  will  not  be  estopped  to  have 
a  sale  of  lands  made  under  the  orig- 
inal attachment  set  aside,  unless  the 
amount  of  the  judgment  has  been  actu- 
ally paid. 

Anderson's  Heirs  v.  Lusk,  3  Ky. 
Opin.  610. 
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An  attachment  debtor  is  entitled  to 
an  action  for  damages  against  cred- 
itors  for  any  sacrifice  unnecessarily 
caused  him  by  wrongful  attachment. 
Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

An  improper  levy  by  the  sherifT  on 
realty  owned  by  a  defendant  instead 
of  on  his  personal  property,  is  no  de- 
fense to  an  attachment  suit,  the  rem- 
edy of  the  party  aggrieved  being 
against  the  sheriff  for  making  an  im- 
proper levy. 

Turner  v.  Alley,  2  Ky.  Opin.  252. 

§365.  Persons  entitled  to  damages. 

A  plaintiff  who  causes  an  attach- 
ment to  issue  and  property  to  be  sold 
not  belonging  to  the  defendant,  which 
property  the  purchaser  is  required  to 
surrender,  is  liable  to  such  purchaser 
for  the  money  paid  for  such  property. 
Bruce  v.  Carlisle,  8  Ky.  Opin.  859. 

Where  one  wrongfully  causes  an  of- 
ficer to  levy  an  attachment  on  prop- 
erty not  owned  by  the  execution  de- 
fendant, and  in  which  he  has  no  in- 
terest, such  person  is  liable  to  the 
owner  of  such  property  for  its  value 
or  for  the  damage  sustained  by  its 
unlawfully  being  taken  on  such  levy. 
Knox  V.  Shannon,  11  Ky.  Opin. 
452. 

§367.  Actions. 

§  373. Pleading. 

Where  property  has  been  wrong- 
fully attached  no  pleading  is  neces- 
sary by  the  defendant  other  than  a 
notice  stating  the  grounds  upon  which 
the  motion  to  quash  the  levy  is  based, 
since  all  grounds  stand  denied,  and  it 
being  necessary  that  the  party  making 
the  motion  should  establish  the 
grounds  by  competent  testimony. 

Campbell  &  Irvine  v.  Mitchell,  4 
Ky.  Opin.  629. 

Where  the  petition  fails  to  allege 
that  the  order  of  attachment  under 
which  appellant's  property  was  seized 
had  been  discharged  or  in  any  way 
finally  disposed  of,  no  cause  of  action 
is  set  out. 

Ultz  V.  Sams,  5  Ky.  Opin.  702. 

§  374. Evidence. 

Where  appellant  sued  out  an  attach- 
ment and  had  it  levied  on  an  undivided 
Interest  in  a  store,  as  the  property  of 


E.,  who  was  in  the  possession  of  the 
goods  and  managing  the  business ;  and 
appellee  claimed  to  be  the  owner  of 
the  goods,  and  made  himself  a  party 
to  the  suit,  the  burden  of  proof  was 
on  him. 

Keith  &  Co.  v.  Elliott,  3  Ky.  Opin. 
627. 

If  the  attachment  levied  on  the 
goods  had  the  effect  to  prevent  a  sale 
or  to  injure  appellee  in  his  business 
or  to  impair  his  credit,  it  was  proper 
and  legitimate  for  him  to  show  these 
facts,  but  the  mere  opinion  of  the  wit- 
ness that  the  levy  of  the  attachment 
worked  this  injury  upon  appellee,  is 
incompetent;  since  the  witness  must 
state  facts  such  as  that  his  customers 
have  abandoned  him,  or  his  credit 
had  been  impaired  by  the  merchants 
refusing  to  credit  him,  in  order  that 
the  jury  may  form  their  own  opinion. 
Bray  ton  v.  Spooner,  5  Ky.  Opin. 
63. 

§  375. Damages  in  general. 

Recovery  for  the  wrongful  suing  out 
of  an  attachment  can  only  be  had  for 
such  damages  as  are  natural  and  prox* 
imate,  and  does  not  extend  to  cover 
supposed  losses  sustained  by  a  mere 
derangement  of  the  business. 

Veach  v.  Perkins,  4  Ky.  Opin.  97. 

The  rule  is  that  if  the  plaintiff  has 
paid  or  contracted  to  pay  a  specified 
sum  he  can  recover  so  much  thereof 
as  would  be  a  reasonable  compensa- 
tion to  his  attorney  for  defending  the 
attachment,  and  not  the  original  suit, 
limiting  this  compensation  to  one  at- 
torney only. 

Hardin's  Exr.  v.  Litsey's  Exr.,  3 
Ky.  Opin.  381. 

§  380. instructions. 

An  instruction  in  an  attachment  pro- 
ceeding, allowing  the  jury  to  assess 
damages  for  any  remote  injury  result- 
ing from  the  interruption  of  the  regu- 
lar course  of  the  plaintiff's  business, 
is  erroneous  and  misleading. 

Veach  v.  Perkins,  4  Ky.  Opin.  97. 

§  383. ^Appeal. 

Where  property  attached  is  shown 
to  belong  to  another,  and  the  attach- 
ment is  discharged  for  that  reason  by 
appealing  from  such  judgment  and  not 
making  the  debtor  a  party  to  the  ap- 
peal,  the   Court  of   Appeals   has   no 
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jurisdiction  to  inquire  into  the  action 
of  tbe  court  in  discharging  the  order 
of  attachment. 

Gibson  v.   Marples,   8   Ky.   Opin. 
497. 

ATTORNEY  AND   CLIENT. 

I.  THE  OFFICE  OP  ATTORNEY. 

(B)  PRIVILEGES,     DISABILITIES, 
AND  LIABILITIES. 
M4.  Nature  of  office  in  general. 
§32.  Regulation     of    professional 
conduct. 

II.  RETAINER  AND  AUTHORITY. 

§   64.  Wliat  constitutes  a  retainer. 

§   €5.  Proof  of  authority. 

§   69. Necessity  in  general. 

5   70. ^Presumptions. 

S   76.  Termination  of  relation. 

§   77.  Scope  and  authority  in  gen- 
eral. 

§   97.  Receiving   payment    or   se- 
curity. 

I   99. Mode   or   form    of   pay- 
ment or  security. 

§101.  Settlements,     compromises, 
and  releases 
m.  DUTIES     AND    LIABILITIES    OP 
ATTORNEY  TO  CLIENT. 

§105.  Negligence  or  malpractice. 

§  106. Nature      of      attorney's 

duty. 

§  112. Conduct  of  litigation. 

§  113. ^Action     for     party     ad- 
versely interested. 

§  116.  Accounting  and  payment  to 
client. 

§  119. ^Acts  or  defaults  of  part- 
ners and  associates. 

§  122.  Dealings   between  attorney 
and  clienL 

§123. ^In  general. 

§  125.  Acquiring  property  adverse- 
ly to  interest  of  client. 

§  127.  Proceedings  for  accounting. 

§  129.  Actions    for   negligence   or 
wrongful  acts. 
IV.  COMPENSATION  AND  LIEN  OP 
ATTORNEY. 
(A)    FEES   AND   OTHER    REMUN- 
ERATION. 

§  130.  Right   to    compensation    in 
generaL 

§  131.  Statutory  regulations. 

§  139.  Value  of  services. 

§  140. In  general. 

§  146.  Contingent  fees. 

§  148.— — Construction  and  opera- 
tion of  contracts. 


§  149. ^Performance  of  contract. 

§  155.  Allowance     and     payment 

from  funds  in  court. 
§  157.  Actions  for  compensation. 

§  167. Trial. 

(B)  LIEN. 
§  173.  Right  to  lien. 

§  174. In  general. 

§  182.  Subject-matter  to  which  lien 

attaches. 
§  184.  Priorities. 

§  186.  Waiver,  loss,  or  discharge. 
§  188.  Protection     against    settle- 
ment between  parties. 

Attorney's  fees,  see  Divorce,  IV,  H.; 
Wills,  §  707. 

Attorney's  fees  as  penalty,  see  Pen- 
alties, §  5. 

Attorney's  fees  for  defending  tempo- 
rary injunction,  see  Injunction, 
§  159i. 

Attorney's  fees  in  action  on  superse- 
deas bond,  see  Supersedeas,  §  8. 

Attorney's  fees  in  mortgage  foreclos- 
ure suit,  see  Mortgages,  §  581. 

Authority  of  attorney  to  enter  appear- 
ance for  defendant,  see  Appearance, 
9  3. 

Authority  of  attorney  to  stay  attach- 
ment proceeding,  see  Attachment, 
§  184. 

Competency  as  witness,  see  Wit- 
nesses, §  197. 

Emplo3anent  by  guardian,*  see  Guard- 
ian and  Ward,  §  150. 

Employment  by  trustee,  see  Trusts, 
9  313. 

Liability  for  attomes^s  fees,  see  Ex- 
ecutors and  Administrators,  9  485. 

Liability  of  garnishee  for  attorney's 
fees,  see  Garnishment,  9  191. 

Negligence  of  attorney  as  ground  for 
new  trial,  see  New  Trial,  §§  29,  87. 

Provision  for  attorney's  fees,  see  Bills 
and  Notes,  9  HO. 

Right  to  recover  attorney's  fee,  see 
Bills  and  Notes,  9  462. 

Suit  by  guardian,  see  Guardian  and 
Ward,   9  162. 

Wife's  attorney's  fees  in  suit  for  di- 
vorce, see  Divorce,  §§  196,  220. 


L     THE   OFFICE  OF  ATTORNEY. 

(B)   PRIVILEGES,   DISABILITIES, 
AND  LIABILITIES. 

§14.  Nature  of  office  In  general. 
There  is  no  material  difference  in 
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the  attitude  of  an  attorney  who  de- 
fends an  action  instituted  to  set  aside 
a  fraudulent  deed  and  the  attitude  of 
one  who  advised  and  assisted  in  the 
execution  of  the  deed. 

Dunn  V.  Bradley,  7  Ky.  Opin.  282. 

Where  an  attorney  at  law  gives  his 
client  advice  by  means  of  which  the 
client's  creditors  may  be  defrauded, 
the  attorney  is  not  discharging  his 
duties  as  an  officer  of  the  court,  but 
acts  in  direct  violation  thereof,  and  a 
promise  by  the  client  to  pay  for  such 
advice  will  not  be  implied  nor  an  ex- 
press promise  to  pay  therefor,  be  en- 
forced. 

DUnn  V.  Bradley,  6  Ky.  Opin.  241. 

§32.  Regulation  of  professional  con- 
duct. 
An  attorney  violates  his  duty  as  an 
officer  of  the  court,  in  advising  or  in- 
structing persons  applying  to  him  for 
counsel  to  attempt  a  dishonest  ver- 
sion of  the  law,  or  where  the  aid  of  a 
chancellor  is  revoked  to  enable  appli- 
cant to  perpetrate  a  gross  and  out- 
rageous fraud. 

Dunn  V.  Bradley,  6  Ky.  Opin.  241. 

II.     RETAINER  AND  AUTHORITY. 

§64.  What  constitutes  a  retainer. 

Acquiescence  by  a  party,  for  ten 
years.  In  payments  made  to  an  attor- 
ney for  her,  is  presumption  of  employ- 
ment of  the  attorney  to  make  such 
collections. 

Austin  V.  Bullitt,  3  Ky.  Opin.  47. 

§  65.  Proof  of  authority. 

§  69^-^— Necessity  in  general. 

An  attorney  employed  to  sue  for  and 
collect  a  claim  of  his  client  is  not 
thereby  constituted  as  an  attorney  in 
fact  to  bid  such  prices  as  he  might 
deem  best  and  prudent  at  a  Judicial 
sale  of  land,  to  satisfy  Judgments  re- 
covered by  his  client  through  him  as 
an  attorney  at  law. 

Lashley  v.  Lackey's  Admr.,  12  Ky. 
Opin.  78. 

§  70«— ^Presumptions. 

The  mere  possession  of  a  note  by 
an  attorney  at  law  does  not  import 
more  than  that  he  has  authority  to 
collect. 

Keeber  v.  Henderson,  8  Ky.  Opin. 
652. 


§76.  Termination  of  relation. 

The  relation  of  attorney  and  client 
ceases  upon  the  death  of  the  latter, 
and  the  -statute  of  limitation  begins  to 
run  at  that  time. 

Slack  V.  Rowlhac,  5  Ky.  Opin.  101. 

An  attorney  at  law  does  not,  by  vir- 
tue of  his  employment  to  conduct  the 
prosecution  or  defense  of  an  action  in 
the  circuit  court,  have  the  right  to 
prosecute  an  appeal  to  the  Court  of 
Appeals. 

May  V.  Lacy,  8  Ky.  Opin.  540. 

§77.  Scope  and  authority  In  general. 

The  mere  employment  of  an  attor- 
ney by  a  party  does  not  give  the  at- 
torney authority  to  compromise  the 
suit. 

Sowards  v.  Hereford,  7  Ky.  Opin. 
475. 

Where  an  attorney  is  employed  to 

collect  a  debt  due  his  client  he  has  no 

authority  to  release  sureties  thereon. 

Stevens  v.  Chom,  8  Ky.  Opin.  679. 

§97.  Receiving  payment  or  security. 

§99. Mode  or  form  of  payment  or 

security. 

In  the  absence  of  a  special  agree- 
ment to  the  contrary,  debts  are  pay- 
able in  money,  and  an  attorney  re- 
ceiving an  account  for  collection  from 
his  client  has  no  authority  to  accept 
in  payment  any  thing  in  lieu  of  money, 
but  where  an  attorney  does  accept  or- 
ders, etc.,  as  paymentf  and  the  orders 
are  collected  by  him  while  he  is  still 
representing  his  client,  it  will  consti- 
tute payment. 

Snyder  v.  Harrison,  10  Ky.  Opin. 
256. 

§101.  Settlements,  compromitesp  and 
releases. 
An  attorney  at  law  can  not  compro- 
mise his  client's  claim  in  his  hands 
for  collection,  after  obtaining  Judg- 
ment thereon  by  agreeing  to  take  less 
than  its  full  amount. 

Commonwealth  v.  Humston,  9  Ky. 
Opin.  525. 

III.     DUTIES  AND  LIABILITIES   OP 
ATTORNEY  TO   CLIENT. 

§  105.  Negligence  or  malpractice. 

Attorneys  who  took  a  note  for  col- 
lection, brought  suit  on  the  note  and 
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obtained  judgment  thereon,  had  exe- 
cution issued,  and  the  amount  of  the 
judgment  collected  by  the  deputy  shei^ 
iff,  were  held  liable  to  Judgment 
plaintiffs,  where  the  attorneys  failed 
and  neglected  to  collect  the  money 
from  the  sheriff  or  his  deputy,  and  it 
was  lost  to  the  judgment  creditors. 
Woods'  Admr.  v.  Mitchell,  6  Ky. 
Opln.  513. 

It  is  the  duty  of  a  defendant  to  in- 
form the  court  of  the  illness  of  his  at- 
torneys, where  such  facts  are  within 
his  own  knowledge,  and  to  be  present 
in  court  in  person  to  see  that  no  ad- 
vantage is  taken  of  him;  and  in  the 
face  of  such  facts  he  can  not  be  ac- 
quitted of  culpable  negligence,  or  in- 
difference and  inattention  to  his  in- 
terests. 

Starks  v.  Reuben,  Lorb  &  Bloom, 
2  Ky.  Opin.  59. 

§  106, Nature  of  attorney's  duty. 

It  is  the  duty  of  an  attorney  for  de- 
fendant to  insist  that  the  right  to  the 
relief  as  sought  by  the  plaintiff  should 
be  established  according  to  the  rules 
of  judicial  procedure. 

Dunn  V.  Bradley,  7  Ky.  Opln.  282. 

§112w Conduct   of   litigation. 

It  is  not  within  the  legitimate  pro- 
fessional duties  of  an  attorney  at  law, 
within  his  employment  to  ^etend  one 
charged  with  a  crime,  to  persuade  wit- 
nesses against  defendant  not  to  ap- 
pear against  such  defendant. 

Parmer   v.   Howard,   8   Ky.   Opin. 
382. 

§113, Acting    for    party    adversely 

interested. 
An  attorney  who  had  brought  some 
of  nnmerous  suits  by  creditors  in  at- 
tachment, should  not  be  appointed  to 
defend  other,  as  it  would  be  contrary 
to  both  the  letter  and  spirit  of  the 
code. 

Owsley    V.    Cook    &    Co.,    1    Ky. 

Opin.  518. 

§116.  Accounting     and     payment     to 

client. 
§119, ^Acts  or  defaults  of  partners 

and  associates. 
Where   attorneys    receive   accounts 
for  collection  and  place  them  in  the 


hands  of  another  to  collect,  such  other 
person  becomes  the  agent  of  such  at- 
torneys; and  if  he  collects  money 
thereon  and  fails  to  pay  it  over,  such 
attorneys  become  liable  to  pay  the 
same  to  the  owner. 

Trabue  v.  Grover  &  Parker,  8  Ky. 
Opin.  77. 

§  122.  Dealings  between  attorney  and 
client. 

§  123. In  general. 

The  law  not  only  watches  over  the 
transactions  between  attorney  and 
client,  but  it  often  interposes  to  de- 
clare such  transactions  void;  and  the 
burden  of  establishing  perfect  fair- 
ness, adequacy  and  equity  is  thrown 
upon  the  attorney,  and  it  is  not  nec- 
essary for  the  client  to  allege  in  his 
petition  that  the  transaction  was 
fraudulent. 

Pliant  V.  Davis,  2  Ky.  Opin.  40. 

An  attorney  who  purchases  from 
tiis  client  a  claim  in  litigation  must 
show  that  he  has  dealt  fairly  with 
the  client,  and  has  taken  no  advan- 
tage of  his  knowledge  of  the  facts  or 
law  in  making  his  contract,  or  such 
contract  will  be  canceled. 

Conn  V.  Adair,  9  Ky.  Opin.  785. 

§  125.  Acquiring  property  adversely  to 

interest  of  client. 
Where  the  attorney  for  defendant 
purchased  the  property  in  suit  at  exe- 
cution sale  to  secure  the  fees  that 
were  due  him  by  his  client,  he  holds 
the  land  for  the  benefit  of  his  client 
subject  to  his  lien  upon  it. 

Williams  v.  Wilson,  7  Ky.   Opin. 

322. 

Where  an  attorney  was  one  of  the 
original  plaintiffs  and  his  personal  in- 
terest was  antagonistic  to  that  repre- 
sented by  an  administrator,  it  was 
impossible  for  him  to  protect  his  in- 
dividual interests  and  at  the  same  time 
discharge  his  duty  as  counsel  to  the 
administrator. 

Foxworthy's  Heirs  v.   Trimble,   5 
Ky.  Opin.  669. 

Where  an  attorney  purchased  under 
an  execution  issued  on  the  Judgment, 
obtained   by   him,    he   purchased    for 
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his  client,  since  whenever  an  attor- 
ney makes  his  interest  in  the  case 
conflict  with  his  duty  to  his  client 
he  violates  the  confidential  relation 
existing  between  them. 

Williams  v.  Wilson,  7  Ky.  Opln. 
322. 

Where  an  attorney  in  good  faith 
redeems  the  property  of  his  clients 
from  sale,  under  an  agreement  from 
the  husband  (client)  that  the  attor- 
ney will  deed  the  same  to  the  wife, 
when  the  charges  of  redemption  are 
fully  paid,  if  the  wife  refuses  to  take 
conveyance  the  husband  may  do  so 
by  repaying  the  attorney  the  redemp- 
tion money  and  expenses,  and  if  the 
husband  fail  to  make  such  payments 
the  real  estate  may  be  ordered  sold 
to  pay  such  charges. 

O'Sullivan  v.  Heffman's  Admr.,  9 
Ky.   Opin.   284. 

An  attorney  representing  a  client 
can  not  be  allowed  to  acquire  the 
property  of  his  client's  creditor  so  as 
to  defeat  his  client's  claim. 

McCall  V.  Bruce,  12  Ky.  Opin.  257. 

§  127.  Proceedings  for  accounting. 

Where  in  a  suit  by  a  client  against 
her  attorney  for  an  accounting  and 
for  rents,  and  to  be  relieved  from  a 
contract  and  conveyance  made  to  her 
attorney,  induced  by  his  fraud,  such 
client  proves  facts  sufficient  to  create 
in  the  mind  of  the  court  a  strong  sus- 
picion of  unfairness,  the  contract  will 
be  set  aside  or  the  attorney  be  de- 
creed to  hold  in  trust  for  his  client, 
unless  he  shows  clearly  that  the  con- 
tract was  fairly  made  and  is  free  from 
oppression  and  injustice. 

Laws  V.  Woods,  9  Ky.  Opin.  213. 


§  129.  Actions      for      negligence      or 

wrongful  acts. 
A  petition  against  attorneys  for 
money  collected  by  them  and  "for  the 
further  reason  that  they  had  not  used 
due  diligence  as  attorneys,"  is  not 
sufficiently  specific  to  authorize  a  re- 
covery for  damages  on  account  of  neg- 
ligence. 

Trabue  v.  Grover  &  Parker,  8  Ky. 

Opln.  77. 


IV.     COMPENSATION  AND  LIEIN  OP 
ATTORNEY. 


(A) 


AND  OTHER   REMUNER- 
ATION. 


§  130.  Right  to  compensation  in  gen- 
eral. 
An  attorney  acting  as  a  fiduciary 
is  entitled  to  a  reasonable  compensa- 
tion for  defending  suits  against  the 
estate. 

Woods  V.  Thompson,  4  Ky.  Opin. 
207. 

No  attorney's  fees  can  be  recovered 
upon,  but  only  interest  at  ten  per 
cent,  before  due  can  be  collected  on 
a  contract  providing:  "But  in  the 
event  of  his  failure  so  to  pay  for  two 
months  together  he  was  then  to  re- 
purchase his  stock  and  pay  back  to 
the  plaintiff  the  said  sum  of  $593.20, 
with  interest,  payable  monthly  from 
time  it  was  so  paid  to  him,  at  the 
rate  of  10  per  cent  per  annum,  and  in 
addition  thereto  one-tenth  of  one  per 
cent,  penalty  from  the  time  of  failure 
until  paid." 

Swain  V.   Mechanic's   Sav.  Assn., 
10  Ky.  Opin.  91. 

Where  no  amount  is  agreed  upon 
as  the  fee  of  an  attorney  he  is  en- 
titled to  a  reasonable  fee. 

Reid   &   Stone  v.   Punch,   10   Ky. 
Opin.  926. 

§131.  Statutory  regulations. 

An  attorney,  under  the  provisions 
of  Gen.  Stat.,  ch.  5,  art.  1,  §  15,  is  en- 
titled to  a  lien  for  his  fee  in  an  ac- 
tion for  damages,  but  such  lien  does 
not  attach  until  there  is  a  recovery 
in  the  action  and  then  only  upon  the 
judgment. 

Stewart    v.    Louisville    &    N.    R. 
Co.,  11  Ky.  Opin.  943. 

§  139.  Value    of   services. 

§  140. In   general. 

In  determining  the  value  of  legal 
services  rendered  by  an  attorney,  the 
magnitude  of  the  case  and  the  impor- 
tance of  the  questions  involved,  as 
well  as  the  ability  and  skill  of  coun- 
sel in  conducting  it,  and  the  benefits 
the  client  has  derived  by  reason  of 
the  employment,  must  all  enter  into 
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the    estimate   of   the   value   of   such 
services. 

Huston  &  Mulligan  v.  Blackwell, 
8  Ky.  Opln.  439. 

In  determining  the  fees  due  attor- 
iteys  for  services  in  creating  or  pre- 
serving a  fund  this  court  will  have 
recourse  to  the  evidence  introduced 
to  show  their  value,  and  also  to  what 
is  shown  by  the  record  that  they  have 
done. 

Gaylord's   Trustees   v.   Nelson   & 
Nelson,  13  Ky.  Opin.  1106. 

§  146.  Contingent  fees. 

§  14& Construction    and    operation 

of  contract. 
Where  one  is  adjudged  to  be  en- 
titled to  a  fund  collected  by  an  as- 
signee, and  the  assignee  is  directed 
to  turn  it  over  to  him,  he  is  entitled 
to  all  of  it,  and  the  assignee  can  not 
deduct  therefrom  sums  which  he  has 
paid  his  attorneys  in  attempting  to 
take  the  fund  from  its  rightful  owner, 
and  where  under  an  employment  the 
attorneys'  fees  are  to  depend  on  the 
ultimate  success  of  the  attorneys  in 
the  prosecution  of  the  case,  and  they 
do  not  succeed,  nothing  is  due  them. 
Shultz's   Assignee   v.    Beatty,    13 

Ky.  Opin.  319. 

Where  attorneys  under  a  written 
contract  agree  for  a  per  cent,  to  col- 
lect a  large  claim  against  a  railroad 
company,  they  to  receive  nothing  if 
nothing  is  collected,  the  per  cent,  to 
be  based  on  the  "amount  that  shall 
^  ^  *  be  realized  from,  or  secured 
to  me,  of  said  claim,  whether  by  suit, 
compromise  or  otherwise,"  and  they 
procure  Judgments  and  executions,  but 
before  they  have  finally  abandoned 
their  efforts,  the  client  forms  a  S3m- 
dicate  and  buys  in  the  railroad  and  by 
such  speculation  finally  makes  more 
than  the  amount  of  his  claim,  the  at- 
torneys are  entitled  to  their  per  cent, 
if  in  fact  it  is  shown  that  their  serv- 
ices aided  in  the  securing  of  the 
money,  if  not  they  are  entitled  to 
nothing. 

Simrall   &   Bodley   v.   Mortin,   13 
Ky.   Opin.   400. 

Where  attorneys  contract  to  begin 
and  carry  on  litigation  for  a  percent- 
age of  the  recovery,  and  nothing  is 


recovered,  they  are  entitled  to  no 
compensation,  unless  they  were  pre- 
vented from  recovering  by  the  action 
of  their  client. 

Simrall  v.   Morton,   13   Ky.   Opin. 
822. 

§  149, Performance  of  contract. 

Where  it  is  agreed  by  a  firm  of 
attorneys  to  represent  a  plaintiff  and 
sue  and  recover  lands  of  large  value 
for  one-fourth  of  its  value,  and  in 
case  of  their  failure  to  recover  the 
land  they  were  to  receive  nothing, 
such  a  contract  requires  the  attor- 
neys to  perform  all  the  services  nec- 
essary, and  they  can  not  claim  the 
whole  of  the  fees  stipulated  for  re- 
covering the  land  when  by  reason  of 
the  withdrawal  of  one  of  the  at- 
torneys, it  became  necessary  for 
plaintiff  to  employ  other  attorneys  to 
perform  a  part  of  the  services. 

PercifuU    v.    Wilson's    Heirs,    11 
Ky.  Opin.  545. 

§155.  Ailowance    and    payment    from 

funds  in  court. 
Where  attorneys  are  employed  by 
one  claiming  a  reversionary  title  to 
property  and  the  attorneys  are  suc- 
cessful in  prosecuting  the  claim,  but 
before  the  fund  is  actually  received 
by  the  claimant  his  assignees  bring 
action  against  him  to  recover  the  fund, 
they  can  not  prevent  the  attorneys 
of  the  claimant  from  being  paid  out 
of  the  fund  by  asserting  that  it  has 
always  belonged  to  the  assignees  and 
that  they  did  not  employ  the  attor- 
neys. 

Gaylord's   Trustees   v.   Nelson   & 

Nelson,  13.  Ky.  Opin.  1106. 

§157.  Actions  for  compensation. 

§  167- ^Trial. 

Where  the  employment  of  an  at- 
torney is  fully  proven,  and  he  was 
to  have  a  reasonable  fee,  it  is  for  the 
Jury  alone  to  determine  what  the  serv- 
ices are  worth. 

Rudd   V.   Weisinger,   5   Ky.   Opin. 
567. 

(B)  LiEN. 

§  173.  RIglit  to  lien. 

§  174. in    general. 

The  court  may  properly  adjudge  at- 
torneys, who  procured  a  Judgment  for 
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damages,   a  prior  Hen  on   the  Judg- 
ment for  the  services  rendered. 

Mercer  v.  Henderson,  7  Ky.  Opin. 
448. 

Where  two  causes  of  action  are 
joined  in  one  petition  only  one  attor- 
ney's fee  can  be  taxed  against  the 
defendant. 

Stemmell  v.  Warters,  2  Ky.  Opin. 
211. 

The  attorney  for  the  debtor  is  en- 
titled to  a  superior  lien  for  a  reason- 
able attorney  fee,  on  the  rents  accru- 
ing on  the  attached  land,  from  the 
time  the  debtor  was  dispossessed 
until  the  second  valid  sale. 

Bradley  v.   Bradley,   3   Ky.   Opin. 
68. 

An  attorney  has  a  lien  on  a  claim 
placed  in  his  hands  for  collection,  and 
he  may  resist  the  dismissal  in  pur- 
suance of  an  agreement  of  his  client, 
but  this  does  not  authorize  a  Judg- 
ment in  disregard  of  the  release 
pleaded. 

Gummiel  v.  Luke,  3  Ky.  Opin.  5S8. 

An  attorney  has  a  statutory  Hen  on 
the  fund  in  litigation,  and  an  order 
for  paying  his  allowance  out  of  that 
fund  is  not  erroneous. 

Ballard    v.    Turner,    3    Ky.    Opin. 
648. 

An  attorney  has  a  lien  upon  all 
choses  in  action,  accounts  or  other 
claims  or  demands  put  in  his  hands  for 
suit  or  collection  and  upon  the  Judg- 
ments recovered,  but  he  is  not  en- 
titled to  a  lien  where  he  represents 
a  defendant  in  a  suit  to  set  aside  a 
conveyance  as  fraudulent  against 
creditors,  where  the  Judgment  dis- 
missed the  action  only. 

Phelps   &   Co.   V.   Loving   &    Co., 
5  Ky.  Opin.  271. 

Where  a  demand  is  not  for  the  re- 
covery of  incidental  damages,  but  for 
property,  and  a  claim  in  money  on 
which  $200  was  paid  on  a  compromise 
judgment,  the  appellee  had  a  lien 
thereon  for  his  fee  as  the  plaintiffs 
attorney,  of  which  the  pendencv  of 
the  suit  was  notice  to  the  defendant. 
Cord  V.  Glasscock,  5  Ky.  Opin.  7. 


An  attorney  has  a  lien  on  choses 
in  action  or  other  claims  or  demands 
put  in  his  hands  for  collection  which 
cannot  be  defeated  by  a  compromise 
between  the  parties,  and  a  purchaser 
takes  the  property  subject  to  the  at- 
torney's lien  for  a  reasonable  fee. 
Gunnell's  Curator  v.  Luke,  5  Ky. 
Opin.  626. 

Under  the  laws  of  Indiana,  an  at- 
torney may  secure  a  lien  on  a  Judg- 
ment procured  for  his  client  by  en- 
dorsing a  notice  thereof  on  the 
Judgment  when  entered,  and  a  resi- 
dent of  Kentucky,  becoming  a  suitor 
in  Indiana,  must  stand  upon  the  same 
ground  with  a  citizen  of  that  state, 
so  far  as  that  litigation  and  its  con- 
sequences are  concerned. 

Rankin's  Exrs.  v.  Davidson,  10  Ky. 
Opin.  342. 

A  claim  in  litigation  both  before 
and  after  Judgment  is  subject  to  an 
attorney's  lien  in  the  hands  of  the 
debtor,  and  such  a  lien  cannot  be  de- 
feated by  the  defendant  paying  the 
amount  of  the  judgment  to  the  plain- 
tiff. 

Reid   &    Stone   v.   Punch,   10   Ky. 
Opin.  926. 

Where  a  conveyance  has  been  made 
and  the  contract  of  sale  fully  exe- 
cuted, an  action  by  the  grantor  to  re- 
scind, if  defeated,  can  not  amount  to 
a  recovery  of  the  land  by  the  grantee: 
nor  would  a  recovery  by  the  grantee, 
on  a  note  that  the  grantor  had  given 
as  an  additional  consideration  for  the 
purchase  by  the  grantee,  give  to  the 
attorneys  a  lien  on  the  land. 

Elginton    V.    Rusk,    11    Ky.    Opin. 
537. 

Where  an  attorney's  client  is  mere- 
ly a  defendant  to  the  action,  not  as- 
serting affirmative  relief,  but  resist- 
ing a  recovery  of  property  to  which 
he  has  title,  and  the  claim  of  the 
plaintiff  is  denied,  no  lien  exists  on 
the  property  in  controversy  for  the 
attorney  defending. 

E^ginton   V.   Rusk,   11   Ky.   Opin. 
537. 

§  182.  Subject-matter  to  which  lien  at- 
taches. 
Where  the  husband  employs  an  at- 
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torney  for  himselfp  and  not  for  his 
wife,  bis  wife's  real  estate  is  not  lia- 
ble to  be  sold  to  pay  such  attomey's 
lees. 

Ciindiff  v.  Rodman,  9  Ky.   Opin. 
386. 

Wbere  attorneys  are  employed  to 
contest  a  will,  and  their  employment 
results  in  defeating  the  'will,  they 
have  no  lien  on  the  property  which 
descends  to  the  heirs  for  their  com- 
pensation, since  they  recover  nothing 
upon  which  a  lien  could  attach. 
Cundlff  V.  Rodman,  9  Ky.  Opin. 
386. 

Where  attorneys  are  employed  and 
their  efforts  result  in  creating  a  fund, 
they  have  a  lien  upon  it  for  the  rea- 
sonable value  of  their  services. 
Gaylord's   Trustees   v.   Nelson   & 
Nelson,  13  Ky.  Opin.  1106. 

§  184.  Priorities. 

After  a  suit  In  attachment  is  filed 
and  an  attachment  is  levied  on  the 
property,  a  lien  ^by  an  attorney  in  a 
suit  on  a  note  is  subordinate  to  the 
attachment  lien. 

McAfTee  v.  Rurrack  ft  Smith,  10 
Ky.  Opin.  812. 

S186.  Waiver,  leas,  or  discharge. 

Wbere  parties  are  entitled  to  a  lien 
on  a  Judgment,  but  stand  by  and  per- 
mit the  Judgment  to  be  executed  upon 
the  land  sold  and  purchase  money 
notes  to  be  lx)ught  by  an  innocent 
purchaser,  they  will  be  held  to  have 
waived  their  lien  by  failure  to  enforce 
it  in  time. 

Rieke  Bros.  v.  Stron,  10  Ky.  Opin. 
159. 

§188.  Protection  against  settlement 
between  parties. 
Where  a  Judgment  is  taken  against 
a  litigant,  upon  which  judgment  the 
attorney  securing  it  has.  endorsed  a 
lien  as  provided  by  the  laws  of  Indi- 
ana, the  judgment  debtor  who  pays 
the  Judgment  to  his  adversary,  if  the 
attorney  be  not  paid,  may  have  to  pay 
the  amount  of  such  lien. 

Rankin's   Ezrs.    v.    Davidson,    10 
Ky.  Opin.  342. 
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ATTORNEY'S  FEES. 

See  Attorney  and  Client,  fi  146. 

Liability  for,  see  E«xecutors  and  Ad- 
ministrators, §  486. 

Liability  of  garnishee  for,  see  Gar- 
nishment, S  191. 

Right  to  recover,  see  Bils  and  Notes, 
S  462. 


ATTORNMENT. 
See  Landlord  and  Tenant,  §  15. 

AUCTIONS  AND  AUCTION- 

EERS. 

S  8.  Righta  and  liabilities  of  seller 

and  buyer. 
9  9.  Liabilities  of  Auctioneer. 

§8.  Rights  and  liabilities  of  seller  and 

buyer. 
Where  at  an  auction  sale  the  auc- 
tioneer makes  representations  as  to 
the  title  or  as  to  the  character  of  the 
goods  sold»  and  thereby  induced  one 
to  purchase  on  the  faith  of  such  rep- 
resentations, the  principal  will  be  held 
responsible  for  any  injury  resulting  to 
the  purchaser  because  of  such  repre- 
sentations. 

Hoadly  v.  Vandergrift,  7  Ky.  Opin. 

85. 

Where  property  sold  by  an  auc- 
tioneer is  of  no  value,  on  account  of 
unsoundness  at  the  time  of  the  sale, 
there  is  a  total  failure  of  considers* 
tion  which  exonerates  the  purchaser 
from  liability. 

Aulick  V.   £}dwards,   3   Ky.  Opin. 
606. 

Where  land  is  sold  at  public  auc- 
tion and  it  is  announced  by  the  auc- 
tioneer that  it  is  sold  subject  to  a 
dower  interest,  the  purchaser  has  no 
right  to  have  the  deed  reformed  so 
as  to  contain  a  warranty  of  title,  in 
order  that  he  may  recover  thereon. 
Mattingly's  Admr.  v.  Graves,  5  Ky. 
Opin.  603. 

Appellant's  loss  of  right  to  redeem 
property  held  to  have  resulted  from 
his  negligence. 

Bowling  V.  Adkins,   6   Ky.  Opin. 
58. 
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Where  a  bidder  at  auction  sale  re- 
lied on  the  advice  of  a  friend  in  the 
purchase  of  the  property  rather  than 
on  the  statements  of  the  auctioneer, 
he  has  no  cause  to  complain  against 
the  vendor  of  the  land,  In  case  it  turns 
out  that  the  title  to  the  land  Is  not 
clear. 

Hoadly  v.  Vandergrift,  7  Ky.  Opln. 
85. 

When  a  sale  of  personal  property  is 
public  and  competition  unrestrained, 
the  knowledge  of  the  party  selling 
the  property  that  the  purchaser  in- 
tends to  hold  it  for  another,  and  to 
protect  it  from  his  creditors,  will  not 
enable  the  purchaser  to  avoid  pay- 
ment of  his  note  executed  for  the  pur- 
chase price  of  said  property. 

Covert  V.  Bethel,  10  Ky.  Opln.  50. 

Where  a  lot  of  hogs  are  sold  at 
public  auction  and  the  auctioneer  an- 
nounces at  the  sale  that  hogs  would 
be  sold  without  any  warranty  of 
soundness,  but  that  any  questions 
asked  as  to  the  property  would  be 
truthfully  answered  as  far  as  was 
known,  and  the  auctioneer  promised 
that  the  owner  would  tell  all  she  knew 
about  the  hogs,  and  It  is  shown  that 
the  owner  knew  that  the  hogs  had 
the  cholera,  or  that  the  lot  of  which 
the  hogs  in  dispute  were  a  part  had 
it,  it  was  her  duty  to  disclose  such 
fact  to  a  purchaser,  and  having  failed 
to  do  so  she  cannot  collect  the  pur- 
chase price  of  such  hogs. 

Miller  v.  Gorham's  Admx.,  10  Ky. 
Opin.  191. 

§9.  Liabilities  of  auctioneer. 

If  an  auctioneer  warrants  the 
soundness  of  the  property  sold  by 
him,  his  act  is  that  of  the  seller,  and 
if  that  does  not  imply  a  warranty, 
it  would  be  constructively  fraudulent, 
for  to  affirm  as  a  fact  that  which  is 
false,  whether  known  to  be  so  or  not. 
Is,  in  law,  a  ftaud. 

Aullck   V.   Edwards,   3   Ky.   Opin. 
606. 


AUTHORITY. 

Express  authority  of  agent,  see  Prin- 
cipal and  Agent,  8  96. 

Implied  authority  of  agent,  see  Prin- 
cipal and  Agent,  8  98. 


Of  agent,  see  Principal  and  Agent, 
8  49. 

Of  agent  to  collect  for  principal,  see 
Principal  and  Agent,  8  64. 

Of  assessor  to  hear  complaints  of 
taxpayers,  see  Taxation,  8  465. 

Of  attorney  employed  to  collect  debt, 
see  Attorney  and  Client,  I  17. 

Of  attorney  to  compromise  suit,  see 
Attorney  and  Client,  8  77. 

Of  corporate  officers,  see  Corporations 
VI,  B. 

Of  co-tenants,  see  Tenancy  in  Com- 
mon, 8  39. 

Of  directors  of  corporation,  see  Cor- 
porations, 8  297. 

Of  executor  to  convey  land  of  tes- 
tator, see  ElXecutors  and  Administra- 
tors, 8  394. 

Of  guardian  or  committee  of  Insane 
person,  see  Insane  Persons,  8  40. 

Of  mining  corporation  to  subscribe 
for  stock  of  railroad  company,  see 
Corporations,  8  399. 

Of  partner,  see  Partnership,  88  79, 
126. 

Of  receiver,  see  Receivers,  8  82. 

Of  trustee,  see  Trusts,  8  171. 

Possession  of  note  by  attorney,  see 
Attorney  and  Client,  8  65. 

Revocation  of  brokers'  authority,  see 
Brokers,  8  44. 

To  alter  note,  see  Alteration  of  In- 
struments, 8  12. 

To  arrest  without  warrant,  see  Ar- 
rest, 8  61. 

To  sell  under  execution,  see  Execu- 
tion, 8  215. 

Under  brokerage  contract,  see  Brok- 
ers, 8  12. 

AVOIDANCE. 

Confession  and  avoidance,  see  Plead- 
ing, 8  178. 

Of  contract  by  Infant,  see  Infants, 
8  31. 

Pleading  matter  in  avoidance,  see 
Pleading,  III.  D. 

AVOWAL. 

As  to  testimony  expected  to  be  ad- 
duced, see  Ehcceptions,  Bill  of,  8  H : 
Trial,  8  46. 

AWARD. 

See  Arbitration  and  Award. 
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Appeal  from,  see  Arbitration  and 
Award,  §  85. 

Collateral  attack  on,  see  Arbitration 
and  Award,  9  79. 

Conclusiveness  of,  see  Arbitration  and 
Award,  §  82. 

Delivery  of  copies  of,  see  Arbitration 
and  Award,  S  54. 

Formal  requisites  of,  see  Arbitration 
and  Award,  §  49. 

Impeachment  or  vacation  of,  see  Ar- 
bitration and  Award,  §  75. 

Setting  aside  by  court,  see  Arbitra- 
tion and  Award,  §  75. 

Sufficiency  of,  see  Arbitration  and 
Award,  §  56. 

BAGGAGE. 

Liability  of  carrier  for  loss  or  injury 
to,  see  Carriers,  §  132. 

BAIL. 

I.  IN  CIVIL  ACTIONS. 

§  9.  Bond,  undertaking,  or  recog- 
nizance. 

§  11. Requisites  and  validity  in 

general. 

§  25.  Action  or  scire  facias  on 
bond,  undertaking,  or  recogni- 
zance. 

s  28. ^Defenses 

II.  IN  CRIMINAL  PROSECUTIONS. 

§  41.  Rigbt  to  release  on  bail. 

§  49.  Proceedings  to  admit  to  bail. 

§  50.  Amount  of  bail. 

S  54.  Bond,  undertaking  or  recog- 
nizance. 

§  55. Defects  in  antecedent  pro- 
ceedings. 

§  63.  Bond,  undertaking,  or  recog- 
nizance on  appeal. 

§  68. Conditions     and     obUga* 

tions. 

§  73.  Deposit  in  lieu  of  bail. 

S  74.  Discharge  of  sureties. 

S  75.  Breach  or  fulfillment  of  con- 
dition of  bond,  undertaking  or 
recognizance. 

§  77.  Proceedings  for  fixing  liabil- 
ity or  forfeiture. 

S78.  Relief  from  liability  or  for- 
feiture. 

S  79. ^In  general. 

§80. Surrender  of  principal. 

S  81.  Action  or  scire  facias  on 
bond,  undertaking,  or  recog- 
nizance. 


§82.- 


-Nature  and  form  of  rem- 


edy. 

§  83. ^Right  of  action. 

§  88. Process   and   appearance. 

§  93. Judgment     and     enforce- 
ment thereof. 

I.     IN  CIVIL  ACTIONS. 

§9.  Bond,    undertaking,    or    recogniz- 
ance. 
§  11. Requisites  and  validity  In  gen- 
eral. 
Where  a  justice  of  the  peace,  in  an 
examining  court,  has  adjudged  the  ac- 
cused guilty  and  caused  him  to  exe- 
cute a  ball-bond  for  his  appearance,  a 
second  bond  as  a  resiilt  of  a  second 
examination  by  other  justices  for  the 
same  ofTense  between  the  same  par- 
ties, is  void. 

Hendricks    v.    Commonwealth,    7 
Ky.  Opin.  328. 

§25.  Action   or  scire  facias  on   bond, 
undertaking,  or  recognizance. 

§  28. Def  enaes. 

Where  it  is  not  determined  by  the 
justices  whether  a  charge  against  an 
accused  is  for  grand  or  petit  larceny, 
but  they  approve  a  bail  bond,  and  the 
prisoner  gave  the  bond  and  was  re- 
leased from  custody,  his  surety  will 
not  be  allowed  to  say  that  the  accused 
had  committed  or  was  afterward 
charged  with  a  greater  offense,  and 
that  the  bond  is  therefore  void. 

Commonwealth  v.  Lester,  10  Ky. 
Opin.  680. 

A  discharge  in  bankruptcy  Is  not  a 
defense  to  a  suit  on  a  bail  bond,  for 
the  bankruptcy  law  does  not  apply  to 
a  debt  due  the  state  or  to  the  federal 
government  and  Congress  has  not  the 
power,  by  tax  or  exemption,  to  burden 
the  Instruments  of  the  state  govern- 
ment. 

Commonwealth    v.    McMillan,    10 
Ky.  Opin.  699. 

Discharge  in  bankruptcy  can  not  be 
pleaded  as  a  defense  by  a  surety  on  a 
bail  bond. 

Commonwealth    v.    Anderson,    10 
Ky.  Opin.  701. 

n.     IN  CRIMINAL  PROSECUTIONS. 

§41.  Right  to  release  on  bail. 

Where,  after  appellant's  case  was 
reversed  and  before  the  mandate  of 
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the  Court  of  Appeals  was  filed  the 
county  judge  admitted  the  defendant 
to  ball  which  he  forfeited,  and  this 
action  was  instituted  against  his 
bondsman  for  the  purpose  of  collect- 
ing the  amount  of  the  bond;  after 
conviction,  a  defendant  can  not  be  ad- 
mitted to  ballp  and  the  county  Judge 
had  no  authority  to  admit  the  defend- 
ant to  ball,  although  the  Judgment 
against  him  had  been  reversed,  and 
the  mandate  should  have  been  en- 
tered and  the  court  rendering  thje 
Judgment  could  alone  discharge  the 
prisoner  from  custody,  the  bond  taken 
by  the  county  Judge  being  unauthor- 
ized and  void. 

SpUlman  v.  Commonwealth,  5  Ky. 
Opln.  134. 

After  the  accused  has  been  com- 
mitted and  there  has  been  a  term 
of  the  circuit  court,  the  clerk  of  that 
court,  in  the  absence  of  the  Judge 
may  take  ball,  and  where  there  Is  a 
commitment  by  the  court  and  the 
amount  of  ball  is  fixed  the  clerk  may 
take  the  ball  In  the  absence  of  the 
Judge. 

Spillman  v.  Commonwealth,  5  Ky. 
Opln.  134. 

§49.  Proceeding*  to   admit  to   bail. 

The  clerk  of  the  circuit  court  has  no 
authority  to  take  bail  in  cases  where 
the  accused  has  not  been  In  the  cus- 
tody of  the  circuit  court. 

Commonwealth  v.   Taylor,   5   Ky. 
Opln.  200. 

When  a  defendant  In  a  criminal 
cause  Is  convicted  before  the  magis- 
trate, and  in  default  of  bond  is  re- 
manded to  the  custody  of  the  Jailer, 
if  he  desires  to  give  bond  after  that 
time  he  can  only  legally  do  so  by 
written  petition  to  the  court  indicat- 
ing the  persons  offered  as  bail. 

Commonwealth  v.   Ashenhurst,   9 
Ky.  Opln.  935. 

§50.  Amount  of  ball. 

Where  two  days  after  the  examining 
trial,  the  court  changed  Its  order  of 
ball  by  increasing  the  amount  from 
$500  to  $1,000,  the  act  was  without  his 
Jurisdiction  and  without  authority  of 
law  or  Judicial  warrant. 

Holt    V.    Commonwealth,    4    Ky. 
Opln.  143. 


A  ball  bond  can  not  be  changed  after 
the  examining  trial,  and  a  bond  taken 
for  a  larger  amount  than  that  fixed 
at  the  trial  is  null  and  void. 

Holt    v.    Commonwealth,    4    Ky. 
Opin.  143. 

§54.  Bond,    undertaking    or    recogniz- 
ance. 
A  bond  that  the  defendant  should 
appear  to  answer  the  charge  of  lar- 
ceny, and  not  to  depart  without  leave 
of  court.  Is  good  against  the  sureties, 
though  the  indictment  be  quashed. 
Hazlerlgg  v.  Commonwealth,  3  BLy. 
Opin.  719. 

In  accepting  a  ball  bond  after  com- 
mitment, the  committing  magistrate 
or  county  Judge  acts  as  a  ministerial, 
and  not  as  a  Judicial,  officer,  and  has 
no  power  to  modify  or  revise  such 
Judgments  or  orders. 

Holt    V.    Commonwealth,    4    Ky. 
Opln.  143. 

A  ball  bond  is  not  sufficient  which 
falls  to  stipulate  a  court  in  which  the 
defendant  is  required  to  appear. 

Commonwealth  v.  Peyton,  4  Ky. 
Opin.  609. 

Bail  may  be  taken  by  the  clerk  of 
the  circuit  court  In  cases  In  which  the 
accused  has  been  committed  to  Jail 
by  the  circuit  court,  and  then  only 
after  the  term  has  expired  and  in  the 
absence  of  the  Judge. 

Commonwealth   v.   Taylor,   5   Ky. 
Opin.  200. 

Where  defendant  was  taken  before 
an  examining  court,  charged  with  four 
distinct  offenses,  and  after  investiga- 
tion he  was  committed  on  all  of  them* 
and  subsequently  was  admitted  to 
ball  by  the  county  Judge,  a  separate 
bond  in  each  case  shall  be  taken. 

Dunning  v.  Commonwealth,  6  Ky. 
Opln.  173. 

§55. Defects  in  antecedent  pro- 
ceedings. 
To  admit  one  to  ball  is  to  make  an 
order  to  discharge  a  prisoner  from  ac- 
tual custody  on  ball,  and  the  court 
must  make  the  order  in  writing;  and 
where  it  has  not  been  done  so  there 
is  nothing  to  show  that  a  defendant 
ever  was  discharged  from  custody  on 
ball,    and   bail    bonds    taken    in    any 
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other  way  than  as  prescribed  by  the 
itatute  are  not  enforceable. 

Commonwealth   v.  Ashenhurst,  9 
Ky.  Opin.  935. 

To  enable  the  commonwealth  to  re- 
coTer  on  a  forfeited  bail  bond  it  is 
only  necessary  to  show  that  there  has 
been  a  substantial  compliance  with 
the  provisions  of  the  statute  in  regard 
to  giving  and  accepting  bail. 

Wilson  V.  Commonwealth,  10  Ky. 
Opin.  5. 

Where  one  accused  of  crime  in  an 
eramtning  court  is  committed  to  Jail 
in  default  of  bail,  the  amount  being 
fixed  at  $1,200,  and  no  record  appears 
showing  its  reduction  or  that  he  was 
discharged  by  reason  of  the  execu- 
tion of  the  bond,  and  nothing  appears 
In  the  record  to  show  any  authority 
for  taking  a  bond  from  him  in  the 
smn  of  $800,  but  it  is  sought  to  hold 
a  surety  on  such  a  bond,  the  bond 
should  be  quashed. 

Keetes  v.  Commonwealth,  10  Ky. 
Opin.  177. 

Where  one  is  indicted  and  arrested 
for  keeping  a  disorderly  house,  and 
after  arrest  executed  bail  bonds  and 
was  discharged,  it  is  error  for  the 
<»urt  to  quash  the  bonds  and  release 
the  defendant,  because  of  the  acci- 
dental omission  of  the  word  "Fulton" 
before  the  words  "circuit  court,"  since 
such  omission  does  not  invalidate  the 
bonds. 

Commonwealth  v.  Stegala,  11  Ky. 
Opin.  533. 

§63.  Bond,  undertaking,  or  recoiinlz- 
ance  on  appeal. 
Under  §9  61,  67  and  80,  Crim.  Code, 
the  county  Judge  has  the  right  to  take 
a  bail  bond,  when  the  defendant  was 
legally  in  custody  and  charged  with 
a  public  offense,  this  right  extending 
to  any  time  before  the  commencement 
of  the  first  term  of  the  circuit  court 
after  commitment. 

Greer  v.  Amette,  4  Ky.  Opin.  444. 

Where  a  bond  for  appearance  of  a 
defendant,  is  blank  as  to  amount,  no 
penalty  is  annexed  to  the  condition, 
and  the  principal  in  such  bond  is  not 
liable  thereon. 

Minter  v.   Commonwealth,  4  Ky. 
Opin.  524. 


It  is  not  necessary  to  the  validity 
of  a  bail  bond  that  the  officer  before 
whom  it  is  executed  shall  subscribe 
his  name  as  a  witness  thereto. 

Hill  V.  Commonwealth,  4  Ky.  Opin. 
612. 

§68. Conditions  and  obligations. 

Under  §  10,  Crim.  Code,  where  a 
bail  bond  fixes  no  time  for  the  appear- 
ance of  defendant  in  court,  he  is  bound 
to  appear  and  surrender  himself  to 
the  custody  of  the  court  for  examlna* 
tion  within  twenty  days  from  the  date 
of  the  bond. 

Wilson  V.  Commonwealth,  6  Ky. 
Opin.  706. 

The  obligation  of  one  who  acknowl- 
edged himself  bound  on  a  bail  bond  is 
that  he  will  have  his  principal  in 
court,  and  he  can  not  escape  liabiltty 
by  showing  that  his  appearance  in 
court  was  prevented  by  his  being  law- 
fully arrested  by  the  United  States 
government. 

Commonwealth  v.  House,   9   Ky. 
Opin.  624. 

§73.  Deposit  In  lieu  of  bail. 

Money  may  be  paid  to  the  trustee 
of  the  jury  fund,  and  a  certificate  of 
such  payment  be  filed  with  the  clerk 
in  lieu  of  bail  in  a  criminal  case;  and 
the  money  thus  deposited  belongs  to 
the  defendant  where  he  pays  it,  and 
by  surrendering  himself  into  custody 
at  any  time  he  is  entitled  to  the 
money,  and  the  clerk  must  pay  it  out 
on  his  order. 

Commonwealth  v.  De  Pane,  8  Ky. 
Opin.  243. 

§74.  Discharge  of  sureties. 

The  quashal  of  an  indictment  does 
not  discharge  the  defendant  from  the 
custody  of  the  couri. 

Hazlerigg  v.  Commonwealth,  3  Ky. 
Opin.  719. 

A  trial  is  begun  when  the  jury  Is 
impaneled,  and  if  the  indictment  is 
dismissed  and  resubmitted  to  the 
grand  jury,  the  surety  on  the  appear- 
ance bond  is  thereby  released. 

Commonwealth   v.    Perry,    4    Ky. 
Opin.  611. 

Where  a  surety  is  indemnified 
against  loss  by  reason  of  the  forfeiture 
of  a  bail  bond,  he  is  entitled  to  re- 
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cover  against  the  indemnitor  all  the 
expenses  incurred  in  the  recapture  of 
the  defendant,  including  the  amount 
of  the  reward  paid  to  the  parties  ap- 
prehending and  arresting  the  crim- 
inal. 

Donahue  v.  Thomas,  5  Ky.  Opin. 
637. 

Where  a  charge  of  assault  and  bai- 
tery  is  made,  and  a  surety  signs  a 
recognizance  bond,  and  afterwards  the 
charge  Is  changed,  charging  a  felony, 
the  surety  is  not  liable  in  case  of  de- 
fault, but  where  the  first  charge  is 
amended  after  bond  given  but  no  new 
or  higher  offense  is  charged,  such 
surety  is  still  bound. 

Crutcher  v.  Commonwealth,  8  Ky. 
Opin.  282. 

To  release  a  bondsman  on  a  bail 
bond,  the  bondsman  at  any  time  be-  < 
tore  a  forfeiture  may  surrender  the 
defendant  to  the  jailer  of  the  county 
in  which  the  offense  was  committed, 
accompanied  with  a  certified  copy  of 
the  bail  bond  to  be  delivered  to  the 
jailer  who  must  detain  the  defendant 
and  give  a  written  acknowledgment  of 
the  surrender. 

Commonwealth   v.   Norton,   8  Ky. 
Opin.  472. 

,When  a  defendant,  after  his  cause  i 
has  been  submitted  to  the  jury,  was,  | 
by  order  of  the  court,  remanded  to 
the  custody  of  the  jailer,  the  sureties  j 
are  released  and  can  not  bind  them-  \ 
selves  to  further  stand  on  the  bond,  i 
Gnmes  v.  Commonwealth,  8  Ky. ' 
Opin.  741. 

One  who  has  signed  a  bail  bond  is 
not  discharged  from  liability  thereon 
by  surrendering  the  prisoner  to  the 
sheriff,  when  such  surrender  is  not  ac- 
companied with  a  certified  copy  of  the 
bail  bond  as  required  by  the  statute. 
Coleman  v.  Commonwealth,  9  Ky. 
Opin.  160. 

When  a  person  arrested  pursuant 
to  a  bench  warrant,  after  giving  bail 
bond,  surrendered  himself  to  the  sher- 
iff, the  conditions  of  the  bail  bond  are 
fully  complied  with  and  the  person 
signing  such  bail  bond  is  released. 
Commonwealth  v.  Harvis,  9  Ky. 
Opin.  236. 


§  75.  Breach  or  fulfillment  of  condition 
of  bond,   undertaking  or  recog- 
nizance. 
The  mere  failure  of  the  defendant 
to  be  present  in  court  at  the  time  the 
prosecution    against    him   terminated 
does  not  constitute  a  breach  of  the 
bond. 

Harris  &  Kilby  v.  Commonwealth, 
7  Ky.  Opin.  346. 

It  is  the  duty  of  a  defendant  to  be 
present  in  court  and  take  notice  of 
steps  taken  in  his  case,  and  if  he 
fails  to  appear  in  the  court  below  and 
object  to  an  order  of  forfeiture,  it  will 
not  be  assumed  that  the  order  was  er- 
roneous because  it  does  not  recite  that 
the  defendant  was  called. 

Newton  v.  Commonwealth,  1  Ky. 
Opin.  565. 

If  a  defendant  appears  in  court  in 
compliance  with  the  bond  executed  in 
an  examining  court  and  enters  into  a 
recognizance  to  appear  at  the  next 
term  of  the  circuit  court,  his  former 
bond  is  discharged. 

Newton  v.  Commonwealth,  1  Ky. 
Opin.  565. 

A  party  having  appeared  in  court, 
as  required  in  a  bond,  and  having  been 
released  on  his  own  recognizance,  his 
sureties  on  the  bond  were  released 
from  any  obligation. 

Commonwealth  v.   Bassett,  1  Ky. 
Opin.  362. 

Where  a  person  accused  of  crime 
fails  to  comply  with  his  bond  the  court 
is  required  to  direct  the  fact  to  be  en- 
tered on  the  record,  and  thereupon  the 
bail  bond  is  forfeited,  and  the  clerk 
has  no  authority,  before  an  order  of 
forfeiture,  to  dispose  of  it  as  required 
by  law  in  case  of  forfeiture,  and  there 
is  no  right  of  recovery  on  such  a  bond 
until  after  forfeiture  is  ordered. 

Blankenship  v.  Commonwealth,  10 
Ky.  Opin.  289. 

§77.  Proceedings    for    fixing    liability 
or  forfeiture. 
The  accused  must  be  in  the  custody 
of  the  court  before  a  remission  will  be 
made  on  a  forfeited  recognizance. 
Commonwealth  v.  Sherrit,   3   Ky. 
Opin.  421. 

In  a  proceeding  upon  the  forfeiture 
of  a  bail  bond,  it  may  be  shown,  by 
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parol  evidence,  if  agreed  to,  that  the , 
defendant  surrendered  himself  into ! 
the  custody  of  the  court  at  the  next  i 
term  after  the  forfeiture  was  entered  | 
and  that  the  indictment  was  dismissed  ! 
and  the  prisoner  discharged,  which  or- 
der was  not  entered  of  record  at  the 
time,  and  such  order  may  be  entered , 
nunc  pro  tunc. 

Commonwealth  v.   Sheritt,  5  Ky. 
Opin.  743. 

§78.  Relief  from  liability  or  forfeiture. 

§79- In  general. 

A  hail  bond  stipulating  for  the  ap- 
pearance of  the  defendant  at  any  other 
than  the  next  term  after  its  execution 
thereof  will  be  quashed. 

Commonwealth  v.  Bracken,  1  Ky. 
Opin.  451. 

It  is  no  defense  to  an  action  by  a 
surety  to  recover  money  paid  on  a  for- 
feited recognizance,  that  the  principal 
at  the  time  of  the  forfeiture  was  un- 
der arrest  and  in  the  custody  of  the 
officers  of  the  U.  S.  government. 

Radford   v.  Radford,  3  Ky.  Opin. 
419. 

After  an  indictment  is  filed  away 
the  bondsman  of  the  defendant  may 
cause  his  arrest  and  delivery  to  the 
jailer. 

Botts    V,    Commonwealth,    4    Ky. 
Opin.  610. 

Where  the  record  does  not  show  that 
any  order  was  made  directing  the 
sheriff  to  take  charge  of  the  prisoner, 
presumption  thereof  may  arise  from 
the  acts  of  the  judge. 

Commonwealth    v.    Lewis,    5    Ky. 
Opin.  249. 

Pursuant  to  Crlm.  Code,  §  94,  if  the 
defendants  in  a  suit  on  a  forfeited 
recognizance  before  Judgment  is  en- 
tered surrendering  the  defendant  into 
court,  the  court  has  power  to  remit 
the  whole  or  a  part  of  the  sum  named 
In  the  bail  bond;  but  setting  up  in  an 
answer  that  they  are  willing  to  arrest 
the  accused  is  not  equivalent  to  actual 
surrender. 

O'Daniel  v.  Commonwealth,  8  Ky. 
Opin.  125. 

The  court  in  its  discretion  may  re- 
mit a  forfeiture  under  a  paragraph  of 
answer  showing  that  as  soon  as  the 


forfeiture  on  a  bail  bond  was  declared 
the  surety  proceeded  to  have  the  ac- 
cused arrested  and  surrendered  to  the 
jailor,  and  praying  the  court  to  remit 
the  forfeiture. 

Commonwealth    v.    Anderson,    10 
Ky.  Opin.  701. 

§80. Surrender  of  principal. 

To  exonerate  a  bail  his  delivery  of 
the  prisoner  to  the  Jailer  must  be  such 
as  to  give  the  jailer  dominion  over 
the  accused  and  this  can  ordinarily 
only  be  done  by  putting  the  accused 
in  the  jail. 

McKinney   v.    Commonwealth,   11 
Ky.  Opin.  348. 

§81.  Action  or  scire  facias  on  bond, 
undertaking,  or  recognizance. 
A  pardon  granted  to  the  principal, 
by  the  executive  of  the  state  before 
trial,  is  a  good  defense  on  trial  of  a 
forfeited  bail  bond. 

Commonwealth    v.    Sloan,    3    Ky. 
Opin.  79. 

§82. Nature  and  form  of  remedy. 

A  proceeding  to  forfeit  a  bail  bond 
is  a  civil  proceeding,  and  is  entirely 
different  from  the  prosecution  against 
the  principal;  it  is  against  more  than 
one  person,  and  the  judge  not  qualified 
to  try  the  criminal  case  may  try  and 
determine  the  civil  case. 

Shaffner  v.  Commonwealth,  10  Ky. 
Opin.  329. 

§  83. Right  of  action. 

Before  a  ball  bond  can  be  enforced 
it  must  be  shown  that  the  accused  was 
legally  in  custody,  charged  with  a  pub- 
lic offense,  and  that  he  was  discharged 
by  reason  of  the  giving  of  the  recog- 
nizance or  bond. 

Commonwealth  v.  Bordus,  11  Ky. 
Opin.  17. 

§88. Process  and  appearance. 

The  fact  that  the  defendant  was  pre- 
vented by  military  power,  against  his 
will,  from  appearing  before  the  ad- 
judged forfeiture,  presents  a  good  de- 
fense and  it  was  error  to  sustain  a 
demurrer  to  the  answer. 

Vincent  v.  Commonwealth,  1  Ky. 
Opin.  452. 

§  93. Judgment     and     enforcement 

thereof. 
In  misdemeanor  cases  the  object' in 
requiring  bail  being  to  secure  the  per- 
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fonnance  of  any  judgment  which  may 
be  rendered  against  the  offender,  it  is 
error  to  render  Judgment  for  an 
amount  greater  than  the  fine  imposed, 
and  costs  of  court,  not  exceeding  the 
amount  of  the  recognizance;  and  the 
court  may  order  any  money  deposited 
agreeably  in  the  line  of  such  ball,  to 
be  applied  to  the  payment  of  such  fine 
and  costs. 

McClure's  Exr.  v.  Commonwealth, 
1  Ky.  Opin.  423. 

Where  there  is  no  bond  in  the  cir- 
cuit court  nor  any  minutes  from  an 
examining  court  filed  in  the  circuit 
court,  no  forfeiture  on  a  bond  can  be 
decreed. 

Commonwealth  v.  Barents,  11  Ky. 
Opin.  353. 


BAILMENT. 

§  1.  Nature  and  elements  in  gen- 
eral. 

§    5.  Delivery  and  acceptance. 

§    6.  Title  and  right  to  property. 

§  10.  Care  and  use  of  property, 
and  negligence  of  bailee. 

§  12. Bailments  for  sole  benefit 

of  bailor. 

§  13. Bailments  for  mutual  ben- 
efit. 

9 19.  Reimbursement  and  indem- 
nity of  bailee. 

§  20.  Compensation  of  bailor  for 
use  of  property. 

Compensation  of  bailee,  see  Partner- 
ship, S173. 

§  1.  Nature  and  elements  in  general. 

Where  money  is  to  be  paid,  and  the 
identical  thing  in  an  altered  form  is 
not  to  be  restored  but  merely  pledged 
as  a  security  for  the  money,  such  a 
contract  is  a  sale,  and  not  a  bail- 
ment. 

Morris  v.   Hayner  &   Dunlevy,  4 
Ky.  Opin.  556. 

§5.  Delivery  and  acceptance. 

Where  property  is  placed  by  its 
owner  in  the  hands  of  another  person 
for  his  own  accommodation,  the  bailee 
is  not  responsible  to  the  bailor,  unless 
loss  occurs  through  his  negligence. 
Carter  y.  Hazelrigg's  Admr.,  5  Ky. 
Opin.  194. 


§6.  Title  and  rights  to  property. 

The  mere  leaving  of  personal  prop- 
erty with  a  bailee  wiU  not  invest  him 
presumptively  with  ownership. 

Kash  ▼.  Fitzpatrick  ft  Lo<Hiey,  3 
Ky.  Opin.  36. 

A  bailee  of  personal  property  holds 
only  a  special  title  thereto,  so  long 
as  he  has  possession  thereof  and  his 
special  rights  and  responsibilities  end, 
when  the  property  is  taken  from  him 
by  others  than  the  bailor. 

Kash  V.  Fitzpatrick  &  Looney,  3 
Ky.  Opin.  36. 

A  bailee,  for  hire,  of  property  for  a 
specified  period,  if  deprived  of  the  use 
thereof  by  a  superior  title,  or  by  the 
act  of  law,  may  resort  to  the  implied 
warranty  of  undisturbed  possession 
for  the  term. 

Hood  V.  Yowel,  3  Ky.  Opin.  357. 

If  in  the  exercise  of  eminent  do- 
main or  other  power  in  the  govern- 
ment, it  takes  the  property,  it  thereby 
becomes  responsible  to  the  holder  of 
the  title  for  its  value,  but  not  to  the 
bailee  for  a  term. 

Hood  V.  Yowel,  3  Ky.  Opin.  357. 

§10.  Care   and    use   of  property,  and 
negligence  of  bailee. 
Where  appellant  loaned  the  appellee 
his  horse  on  condition  that  he  was  not 
to  take  him  beyond  G.,  which  agree- 
ment the  bailee  violated,  and  the  horse 
was   killed,  the  bailee  is  responsible 
for  the  value  of  the  horse,  although 
the  death  was  not  the  result  of  care- 
lessness or  negligence  upon  his  part. 
Logan  V.  Logan,  4  Ky.  Opin.  177. 

Where  a  steamer  undertook  the 
transportation  of  a  package  without 
receiving  or  expecting  compensation 
therefor,  its  relation  to  the  owner  was 
that  of  a  mere  bailee  and  was  not  lia- 
ble for  the  loss  of  the  package  unless 
it  resulted  from  its  negligence  or  the 
negligence  of  its  agents  or  servants. 
Hawkins  v.  Lee,  6  Ky.  Opin.  390. 

§  12. Bailments  for  sole  benefit   of 

bailor. 
The  owner  of  a  steamer,  in  trans- 
porting freight,  a  package  containing 
plaintiff's  money,  free  of  charge,  was 
held  to  act  as  a  gratuitous  bailee  only, 
and  was  not  liable  for  its  loss,  unless 
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tiie  loM  resulted  from  the  negligence 
of  the  owner  of  the  steamer  or  his 
agents  or  servants. 

Hawkins  y.  Lee,  6  Ky.  Opln.  156. 

§13i Bailments  for  mutual  benefit. 

One  who  hires  a  horse  of  another 
contracts  to  take  good  and  reasonable 
care  of  the  horse  and  to  supply  the 
same  with  suitable  food  during  the 
time  of  the  hiring. 

Draper  v.  Muntz,  9  Ky.  Opln.  872. 

§  19.  Reimbursement  and  indemnity  of 
bailee. 
A  bailee  who  has  the  custody  of 
property,  upon  notifsing  the  owners  to 
remove  same,  and  they  fall  to  do  so, 
is  entitled  to  compensation  for  re- 
moval and  storage. 

Fletcher  y.  Cain,  3  Ky.  Opln.  291. 

§20.  Compensation  of  bailor  for  use 
of  property. 
Where  suit  was  brought  to  recover 
on  a  contract  to  pay  the  owner  of  a 
stallion  for  the  use  of  him  for  a  cer- 
tain period  for  breeding  purposes,  and 
failure  of  consideration  is  pleaded 
thereto,  in  that  the  stallion  was  al- 
most wholly  unable  to  produce  colts, 
and  that  he  was  utterly  worthless  for 
the  purpose  for. which  he  was  hired, 
and  the  proof  sustains  such  averments, 
there  can  be  no  recovery,  since  there 
was  an  implied  warranty  on  the  part 
of  the  owner  of  the  stallion  that  he 
was  suitable  for  the  purposes  contem- 
plated by  the  contract. 

Piper  Y.  Rlngo,  9  Ky.  Opln.  300. 

BANKRUPTCY. 

U.  PETITION,  ADJUDICATION,  WAR- 
RANT,    AND     CUSTODY     OF 
PROPERTY 
(A)  JURISDICTION  AND  COURSE 
OF    PROCEDURE    IN    GEN- 
ERAL. 
§11.  Jurisdiction     of     courts     of 
bankruptcy  in  general, 
m.  ASSIGNMENT,  ADMINISTRA- 

TION, AND  DISTRIBUTION  OP 
BANKRUPT'S  ESTATE. 

(A)  APPOINTMENT,    QUALIFICA- 

TION,    AND     TENURE     OF 
TRUSTEE. 
S  lis.  Office  of  trustee. 

(B)  ASSIGNMENT,     AND     TITLE, 

RIGHTS,     AND     REMEDIES 
OF  TRUSTEE  IN  GENERAL. 


§137.  Property  and  rights  Yestlng 

in  trustee. 
S  138. ^Personal     property     in 

general. 
8  143. Property      capable      of 

transfer  or  subject  to  process. 

(C)  PREFERENCES  AND  TRANS- 

FERS  BY  BANKRUPT, 
AND  ATTACHMENTHS  AND 
OTHER  LIENS. 

§  158.  Preferences  Yoldable. 

§  160. InsolYency  of  debtor. 

(D)  ADMINISTRATION      OF      ES- 

TATE. 

§  246.  Authority  of  trustee  in  gen- 
eral. 

S249.  Custody,  use  and  care  of 
property. 

§  256.  Sale  of  property. 

8  262. Manner  and  terms. 

8  266. ^Payment  or  recovery  of 

purchase-money. 

(E)  ACTIONS    BY    OR    AGAINST 

TRUSTEE. 
8  291.  Jurisdiction. 
8  295. State  courts. 

(F)  CLAIMS    AGAINST   AND    DIS- 

TRIBUTION OF  ESTATE. 
8  307.  Creditors  entitled  to  prove 

claims. 

i  308. In  general. 

8  312. Estoppel  or  forfeiture  of 

right 
8  313.  Claims  provable. 

8  314. In  general. 

8  329.  Proof  of  claims. 

V.  RIGHTS,    REMEDIES,    AND    DIS- 
CHARGE OF  BANKRUPT. 

8  390.  Actions    by  bankrupt. 

8  394.  Exemptions. 

8  396. Property  exempt. 

8  418.  Conclusiveness  and  effect  of 
discharge  in  general. 

8  420.  Debts  and  liabiUties  dis- 
charged. 

8  421. In  general. 

8  426. Debts  created  by  fraud, 

embezzlement,  misappropria- 
tion, or  defalcation  in,  official 
or  fiduciary  capacity. 

8  433.  Effect  of  discharge  as  to 
securities  and  liens. 

8  434.  New  promise  to  pay  debt 
discharged. 

8  435.  Pleading  discharge. 

8  438.  Reversion  of  property  or 
surplus  to  debtor  on  dismis- 
sal, composition,  or  discharge. 
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VI.  APPEAL     AND     REVISION     OP 
PROCEEDINGS. 
(B)   APPEAL. 
§  460.  Parties. 

See  Insolvency. 

Attachment  of  fund  in  hands  of  as- 
signee in  bankruptcy,  see  Attach- 
ment, §  31. 

Discharge  in  bankruptcy  not  a  defense 
in  action  on  bail  bond,  see  Bail, 
§  28. 

Effect  of  petition  in  bankruptcy  on 
prior   attachment,    see   Attachment, 

§  226. 

Liability  of  bankruptcy  court  for  mis- 
take In  passing  on  claim,  see  Courts, 
§  135. 

Promise  of  discharged  bankrupt  to 
pay  discharged  debt,  see  Contract, 
§  54. 

Right  of  assignee  in  bankruptcy  to  be 
made  party  to  proceedings  for  judi- 
cial sale,  see  Judicial  Sales,  §  3. 

Right  to  prosecute  appeal,  see  Appeal, 
§  322. 

When  Jurisdiction  of  state  court  not 
affected,  see  Assignments  for  Bene- 
fit of  Creditors,  §  274. 


II.  P  E  T  I  T  I  O  N,       ADJUDICATION, 
WARRANT,  AND   CUSTODY   OF 

PROPERTY. 

(A)  JURISDICTION  AND  COURSE 
OF  PROCEDURE  IN  GENERAL. 

§  11.  Jurisdiction  of  courts  of  bank- 
ruptcy In  general. 
Where  the  court  has  jurisdiction  of 
a  proceeding  for  the  sale  of  real  estate 
before  the  bankruptcy  of  the  defend- 
ant, it  may  legally  pronounce  judg- 
ment or  order  a  sale. 

Hardesty  v.  Graham,  13  Ky.  Opin. 
829. 

III.  ASSIGNMENT,       ADMINISTRA- 
TION,  AND   DISTRIBUTION   OP 

BANKRUPT'S  ESTATE. 

(A)   APPOINTMENT,        QUALIFICA- 
TION, AND  TENURE  OF 
TRUSTEE. 

§118.  Office  of  trustee. 

An  assignee  in  bankruptcy  is  not 
like  an  ordinary  assignee  who  takes 
such  rights  as  his  assignor  had,  but 
he  also  represents  the  creditors  of  the 


bankrupt  and  is  entitled  to  enforce  all 
their  equities. 

Sander's  Assignee  v.  Duvall,  8  Ky. 
Opin.  642. 

(B)  ASSIGNMENT,       AND       TITLE, 
RIGHTS,     AND     REMEDIES     OF 

TRUSTEE  IN  GENERAL. 

§137.  Property  and   rights  vesting    in 

trustee. 

§  138. Personal  property  in  general. 

Where  one  assigns  portions  of  a 
claim  to  several  persons  named  long 
before  he  is  adjudged  a  bankrupt  he 
can  have  no  beneficial  interest  in  such 
claims,  and  no  interest  passed  to  his 
assignee  in  bankruptcy. 

Bendles  &  Bollinger  v.  Pierce,  9 

Ky.  Opin.  762. 

If  an  assignee  undertakes  to  run  a 
business  in  his  own  name  without  dis- 
closing the  fact  that  he  was  operating 
as  assignee,  and  the  parties  selling 
him  goods  had  no  notice  or  knowledge 
of  his  being  assignee,  but  made  sales 
to  him  upon  his  individual  credit,  such 
assignee  is  personally  liable  to  pay 
for  such  goods. 

Gosset  &  Bourne  v.  Dudley,  9  Ky. 
Opin.  705. 

§  143. Property  capable  of  transfer 

or  subject  to  process. 
Where  an  execution  had  been  levied 
upon  the  land  to  satisfy  a  debt  exist- 
ing prior  to  the  passage  of  the  home- 
stead law,  a  proceeding  in  bankruptcy 
after  such  levy  will  not  stay  the  pro- 
ceedings under  the  execution,  since  in 
such  a  case  the  sheriff  should  make 
the  sale  under  the  levy. 

Hunter    v.    Porch    &    Cook's    As- 
signee, 12  Ky.  Opin.  12. 

(C)  PREFERENCES     AND     TRANS- 
FERS BY  BANKRUPT,  AND  AT- 
TACHMENTS   AND    OTHER 

LIENS. 

§158.  Preferences  voidable. 

§  160. Insolvency  of  debtor. 

Before  a  transfer  of  property  may  be 
held  void  according  to  the  bankrupt 
law  of  the  United  States,  and  author- 
ize the  assignee  to  recover  the  value 
of  property  transferred  before  the 
bankruptcy  proceedings  were  begun, 
from  the  person  receiving  it,  it  must 


245    (S246) 


BANKRUPTCY  III.  D,  E,  P. 


(§329)     246 


be  shown  that  the  debtor  making  the 
transfer  was  insolvent,  that  the  trans- 
fer was  made  to  give  preference  to 
the  creditor,  and  that  the  person  re« 
reiving  the  property  had,  at  the  time, 
reasonable  cause  to  believe  the  person 
making  the  transfer  to  be  insolvent, 
and  must  also  know  that  such  trans- 
fer was  in  fraud  of  the  bankrupt  act 
and  the  transfer  must  be  made  within 
four  months  before  the  filing  of  the 
petition  by  the  bankrupt. 

Andreas'  Assignee  v.  Rust,  11  Ky. 
Opin.  478. 


(D)  ADMINISTRATION  OF  ESTATE. 

§246.  Authority  of  trustee  in  general. 
An  assignee  of  a  debt  in  bankruptcy 
holds  same  for  the  benefit  of  all  the 
creditors  of  the  bankrupt. 

Given  Watts  &  Co.  v.  Jerome  Wat- 
son &  Co.,  5  Ky.  Opin.  361. 

§249.  Custody,  use  and  care  of  prop- 
erty. 
An  assignee  in  bankruptcy  can  not 
make  himself  a  party  to  a  proceeding 
to  foreclose  a  mortgage  executed  by 
the  bankrupt,  after  judgment  of  fore- 
closure has  been  rendered. 

Mosby,  Assignee  v.  Howell,  4  Ky. 
Opin.  554. 

§256.  Sale  of  property. 

§262. Manner  and  terms. 

\^Tiere  one  has  a  claim  secured  by 
mortgage  against  property  of  a  bank- 
rupt, he  may  prove  his  claim  in  the 
bankrupt  court,  and  have  the  property 
sold  in  such  manner  as  that  court  may 
direct. 

Andrew's  Admr.  v.  Dudley,  9  Ky. 
Opin.  279. 

§266*^ Payment  or  recovery  of  pur- 
chase-money. 
One  holding  a  claim  against  a  bank- 
rupt can  not  purchase  property  at  the 
trustee's  sale  and  credft  the  amount 
of  the  purchase  on  his  claim. 

Andrew's  Admr.  v.  Dudley,  9  Ky. 
Opin.  279. 

(E)  ACTIOM8   BY   OR  AGAINST 
TRUSTEE. 

§291.  Juriadiction. 

§295. State  courts. 

The  circuit  court  has  no  jurisdiction 


over  the  trustee  in  bankruptcy;  and 
where  the  trustee  does  not  choose  to 
assert  his  right  in  the  state  court  he 
may  have  the  action  dismissed  as  to 
him. 

Conn  V.  Anderson,  8  Ky.  Opin.  223. 

A  creditor  has  the  right  to  sue  a 
debtor  in  the  circuit  court,  notwith- 
standing the  pendency  of  proceedings 
in  bankruptcy  against  him,  but  it  is 
the  duty  of  the  court  to  refuse  to  pro- 
ceed to  Judgment  until  such  proceed- 
ing shall  terminate. 

Conn  V.  Anderson,  8  Ky.  Opin.  223. 

» 

(F)   CLAIMS     AGAINST     AND     DIS- 
TRIBUTION  OF    ESTATE. 

§307.  Creditors      entitled      to      prove 
claims. 

§308.^ In  general. 

To  hold  an  assignor  liable,  a  party 
must  allege  and  prove  that  he  pre- 
pared and  presented  his  claim  in  bank- 
ruptcy at  least  within  a  reasonable 
time  after  the  note  became  due,  on 
the  first  opportunity  he  legally  had 
after  receiving  actual  notice  of  the 
bankruptcy. 

Orme  v.  David,  11  Ky.  Opin.  443. 

§312^ Estoppel     or     forfeiture     of 

right. 
Persons  who  have  proved  their 
claims  against  a  bankrupt  in  the  bank- 
rupt court,  thereby  waived  their  right 
to  maintain  an  action  therefor  in  the 
state  court. 

Buckner  &  Co.  v.  Wilkerson,  7  Ky. 
Opin.  567. 

§313.  Claims  provable. 
§314^         In  general. 

A  mere  liability  on  a  bond  of  a  cash- 
ier does  not  make  his  claim  provable 
in  bankruptcy. 

Cardwell  v.  Kemple,  11  Ky.  Opin. 
480. 

§  329^  Proof  of  claims. 

Where  a  creditor  of  an  insolvent  pre- 
sented and  proved  his  claim  in  a  bank- 
ruptcy proceeding,  he  thereby  exoner- 
ated the  debtor  from  further  liability 
therefor,  and  can  not  thereafter  sue 
to  subject  property  conveyed  by  the 
debtor  and  in  the  hands  of  the  pur- 
chaser. 

Bank  of  Kentucky  v.  Emmerson, 
6  Ky.  Opin.  665. 
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§53.  Rights  and  liabilities  as  to 
bank  and  stockholders. 

§  54. Nature  and  extent. 

§  55. Actions   and   proceedings 

to  enforce. 

§  56.  Liability  for  debts  and  acts 
of  bank. 

§  57. Nature  and  extent. 

III.  FUNCTIONS  AND  DEALINGS. 

(B)  REPRESENTATION  OF  BANK 

BY  OFFICERS  AND 

AGENTS. 
§  116.  Notice  to  officer  or  agent. 
§  128.  Title  to  and  disposition  of 

deposits. 

(C)  DEPOSITS. 

§  137.  Payment  of  checks. 
§  152.  Certificates  of  deposit. 

(E)  LOANS   AND    DISCOUNTS. 

§  184.  Renewal  of  loan  or  of  pa- 
per discounted. 

(F)  EXCHANGE,  MONEY,  SECUR- 

ITIES  AND   INVESTMENTS. 
§  189.  Issue  and  payment  of  drafts. 
(H)  ACTIONS. 
.  §  226.  Pleading. 

Estoppel  of  bank,  see  Estoppel,  §  63. 

Jurisdiction  of  offense  of  passing  coun- 
terfeit notes  on  national  bank,  see 
Counterfeiting,  §  14. 

Liability  of  cashier  for  dishonesty  of 
teller,  see  Evidence,  §  515. 

Payment  by  check,  see  Payment,  §  20. 

Taxation  of  bank  property,  see  Taxa- 
tion, §  118. 

Taxation  of  national  banks,  see  Taxa- 
tion, §  126. 

n.     BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(A)  INCORPORATION,  ORGANIZA- 
TION, AND  INCIDENTS  OR 
EXISTENCE. 

§26.  General  Laws. 

The  provisions  of  the  Act  of  Feb- 
ruary 17,  1858,  entitled,  "An  Act 
amending  the  charters  of  the  several 
banks  of  Kentucky,"  do  not  apply  to 
banks  incorporated  subsequent  to  the 
taking  effect  of  such  act,  since  char- 
ters not  in  existence  could  not  be 
amended. 

Commonwealth  v.  Falls  City  To- 
bacco Bank,  6  Ky.  Opin.  683. 

§42.  Lien   of   bank  on  stock   or  divt- 
dends. 
Since  the  priority  of  the  claims  of 


a  bank  upon  bank  stock  held  and 
owned  by  debtors  is  given  by  the 
law,  the  bank  can  not  be  compelled 
to  share  with  the  general  creditors 
in  the  general  fund,  until  the  latter 
are  made  equal. 

German  Security  Bank  v.  Jeffer- 
son, 7  Ky.   Opin.  736. 

Where  a  bank  was  negligent  in  i>er- 
mitting  its  books  to  be  so  kept  as 
to  conceal  from  the  world  the  true 
state  of  its  cashier's  relations  to  it. 
a  court  of  equity  will  not  so  apply 
the  rules  of  equity  as  to  protect  the 
bank  in  its  rights  as  to  unpaid  stock 
pledged  by  its  cashier  to  plaintiff, 
where  examination  by  plaintiff  as  to 
the  status  of  the  relation  between  the 
cashier  and  the  bank  would  not  have 
revealed  such  relation. 

National  Bank  of  Lebanon  v.  Lou- 
isville Ins.,  etc.,  Co.,  7  Ky.  Opin. 
476. 

(D)   OFFICERS  AND  AGENTS. 

§53.  Rights  and  liabilities  as  to  bank 

and  ttockholdera. 
If  a  bank  has  been  robbed  without 
collusion  of  its  cashier,  and  the  rob- 
bery was  not  rendered  possibe  by  the 
cashier's  negligence  or  incompetency, 
the  cashier  and  his  bondsmen  are  ex- 
cused from  liability  for  loss  by  the 
robbery. 

Lorretto     Benevolence     Assn.     v. 

Pope,  7  Ky.  Opin.  681. 

It  was  held  negligence  for  the  cash- 
ier of  a  bank  to  open  the  vaults  to 
count  the  cash  on  hand,  thereby  ex- 
posing a  large  amount  of  money  when 
no  other  person  was  present,  result- 
ing in  the  bank  being  robbed,  and  the 
cashier  and  his  bondsmen  are  liable 
for  loss  by  the  robbery  under  sucii 
circumstances. 

Lorretto  Benevolence  Assn.  t. 
Pope,  7  Ky.  Opin.  681. 


§54.. 


•Nature  and  extent. 


The  director  of  a  bank  is  only  in  a 
limited  sense  a  trustee  for  the  bank, 
its  stockholders  and  those  dealing 
with  it,  and  where  he  has  a  claim  of 
his  own  against  the  bank  he  is  under 
no  obligation  to  postpone  his  claim 
to  that  of  the  bank  and  is  as  much  en- 
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titied  to   tlie  reward  of  diligence  as 
any  other  creditor. 

Northern    Bank    of    Kentucky    v. 
Bell.  11  Ky.  Opin.  346. 

The  diligence  required  of  a  bank 
cashier  is  such  only  as  a  skilled  and 
prudent  cashier  ordinarily  bestows  on 
the  affairs  of  the  bank,  and  such  care 
must  be  the  test  by  which  his  liabil- 
ity is  to  be  determined;  and  where 
he  is  not  guilty  of  negligence  he  is 
not  liable  to  the  bank  for  loss  sus- 
tained by  it  by  reason  of  the  teller 
in  such  bank  having  abstracted  money 
from  the  bank. 

Pepper  v.  Planters'  Nat.  Bank  of 
LouisTille,  12  Ky.  Opln.  219. 

§55. Actions    and     proceedings    to 

enforce. 
Where  a  bank  cashier  and  his 
bondsmen  defend  an  action  on  the 
bond  on  the  ground  that  the  bank  was 
robbed  of  the  money  for  which  they 
are  sued,  the  burden  is  on  them  to 
establish  the  robbery,  and  that  it  was 
not  the  result  of  negligence  on  the 
part  of  the  cashier. 

Liorretto     Benevolence     Assn.     v. 

Pope,  7  Ky.  Opin.  681. 

Where,  in  an  action  on  the  bond 
of  a  bank  cashier  for  money  of  the 
bank  unaccounted  for  the  defense  is 
robbery  of  the  bank,  the  burden  is 
on  the  bondsmen  to  show  not  only  the 
robbery,  but  to  establish  the  fact  that 
at  the  time  of  its  commission  the 
cashier  was  discharging  the  duties  of 
his  office  with  skill,  prudence  and 
fidelity. 

I^rretto    Benevolence    Assn.     v. 
Pope,  7  Ky.  Opin.  681. 

Where  the  affairs  of  a  bank  are  be- 
ing wound  up  and  the  bank  has  a 
claim  against  the  cashier  and  his 
bondsmen  which  the  directors  fail  to 
sue  for,  the  stockholders  may  insti- 
tute proceedings  therefor. 

Lorretto     Benevolence    Assn.     v. 
Pope,  7  Ky.  Opin.  681. 

§56.  Liability  for   debts  and  acts  of 
bank. 

§57d Nature  and  extent. 

Where  one  officer  of  the  bank  has 
control  of  the  bank's  assets  and  is 
entrusted    by   his    partners   with   au- 


thority to  borrow  money  for  the  bank, 
and  he  enters  in  a  depositor's  pass- 
book deposits  of  money,  the  bank  ac- 
count becomes  liable  to  such  depos- 
itor, and  he  can  not  assert  a  claim 
personally  against  the  officer  of  the 
bank. 

McBrayer,  Trapwall  &  Co.'s  Trus- 
tee V.  Haggin,  12  Ky.  Opin.  498. 

Where  one  makes  deposits  at  a 
bank,  dealing  with  the  cashier,  and 
the  cashier  makes  investments  with 
the  money  thus  deposited,  and  the 
bank  presents  settlement  sheets  with 
the  depositor,  the  dealing  is  with  the 
bank  and  not  with  the  individual  cash- 
ier, and  the  bank,  having  received  the 
deposits,  must  account  for  them  and 
cannot  say  that  the  action  of  its  cash- 
ier was  ultra  vires  and  that  it  is  not 
liable  on  account  of  the  investments, 
since  the  bank  by  its  officers  must 
be  presumed  to  have  known  and  ap- 
proved the  action  of  its  cashier  and 
is  bound  by  them. 

Robb   V.   Savings  Bank  of  Louis- 
ville, 12  Ky.  Opin.  713. 


III.     FUNCTIONS    AND    DEALINGS. 

(B)    REPRESENTATION     OF     BANK 
BY  OFFICERS  AND  AGENTS. 

§116.  Notice  to  officer  or  agent. 

A  notice  to  an  assistant  cashier  of 
a  bank  of  a  defense  to  a  note  given 
before  the  bank  discounts  the  note  is 
not  notice  to  the  bank,  where  it  is 
shown  that  neither  the  president  nor 
cashier  had  any  such  notice,  and 
where  it  is  shown  that  the  assistant 
cashier  had  no  voice  in  discounting 
paper,  and  had  not  been  intrusted 
with  or  permitted  to  discharge  any 
such  duty  by  the  bank. 

Mehler    &    Estenkemper    v.    Fer- 
guson, 10  Ky.  Opin.  178. 

§  128.  Title  to  and  disposition  of  de- 
posits. 
According  to  commercial  and  bank- 
ing usages  the  last  indorser  has  the 
right  to  check  for  proceeds  of  a  bill 
of  exchange. 

O'Bannon  v.  Roper,  1  Ky.  Opin. 
360. 
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(C)   DEPOSITS. 

§  137.  Payment  of   checks. 

The  appellant  waived  his  right  of 
action  against  the  bank  by  taking  up 
the  check  and  assenting  to  the  charge 
for  the  payment  against  him,  as  shown 
by  his  permitting  his  account  with 
the  bank,  including  the  charge,  to  be 
balanced  on  his  passbook  without  ob- 
jection, and  especially  so  as  he  acqui- 
esced in  the  transaction  for  three 
years. 

Northern    Bank    of    Kentucky    v. 
Scott,  5  Ky.  Opin.  460. 

§  152.  Certificates  of  deposit. 

The  phrase  "in  current  funds,"  used 
in  a  draft  or  certificate  of  deposit 
means  lawful  money  in  current  circu- 
lation. 

Colescatt  v.   Gait   &   Co.,    3   Ky. 
Opin.  523. 


(E)   LOANS    AND    DISCOUNTS. 

§  184.  Renewal    of    loan    or   of   paper 

discounted. 
Where  the  owner  of  a  note  dis- 
counts it  at  a  bank,  and  renewals 
were  executed  to  the  bank,  it  sufil- 
ciently  shows  that  the  original  owners 
have  parted  with  their  ownership, 
and  that  such  note  or  its  renewals 
belong  to  the  bank,  and  the  bank 
could  not  be  divested  of  ownership 
until  it  is  paid  the  amount  of  the 
note. 

Betz  &  Co.  V.  Altemeyer,  10  Ky. 

Opin.  679. 


(F)   EXCHANGE,    MONEY,    SECURI- 
TIES  AND    INVESTMENTS. 

S  189.  Issue  and  payment  of  drafts. 

Where  a  discounting  bank  re'quests 
an  endorsement  of  other  than  the 
payee  of  a  draft,  and  such  endorse- 
ment is  given,  the  payment  of  the 
amount  to  the  payee  is  a  sufficient 
consideration  to  hold  the  other  en- 
dorser liable. 

Colescatt   v.    Gait   &    Co.,    3    Ky. 
Opin.  523. 

(H)  ACTIONS. 


§226.  Pleading. 
Where    nothing 


appears    showing 


that  the  maker  of  a  note  or  the  ac- 
ceptor of  a  bill  has  been  discharged 
as  to  the  note  or  bill,  or  that  either 
has  become  insolvent,  a  petition 
against  a  bank  for  negligence  in  fail- 
ing to  take  steps  to  bind  the  en- 
dorsers fails  to  state  a  cause  of  ac- 
tion against  the  bank,  because  it  is 
not  shown  that  plaintiff  has  suffered 
any  loss. 

Talbott  V.  Bank  of  Kentucky,   8 
Ky.  Opin.  480. 

BAR. 

See  Judgment,  §§  540,  562. 
Judgment  as  bar  to   another  action, 

see  Judgment,  §9  540,  564. 
Of  action,  see  Limitation  of  Actions, 

§S  165, 171. 
Of  right  of  action,   see   Accord   and 

Satisfaction,  §  8. 

BASTARDS. 

Breach  of  recognizance  bond,  see  Re- 
cognizances, S  5. 

ni.  PROCEEDINGS  UNDER  BAS- 
TARDY LAWS. 

§47.  Security  for  appearance. 

Where  a  bond  for  the  appearance 
of  a  defendant  is  not  conditioned  that 
he  would  perform  the  Judgment  of 
the  court,  the  bondsmen  are  only  held 
to  the  stipulations  of  the  bond,  and 
can  not  be  held  liable  on  such  bond 
because  of  the  failure  of  the  defend- 
ant to  perform  the  Judgment  of  the 
court. 

Commonwealth    v.    Page,    9    Ky. 
Opin.    437. 

The  discharge  of  a  defendant 
from  imprisonment  on  a  bastardy 
charge  because  of  his  insolvency  does 
not  affect  the  liability  of  his  surety 
on  a  bond. 

Austin  V.   Commonwealth,   9    Ky. 
Opin.  605. 

A  person  accused  of  bastardy, 
when  arrested  and  brought  before  the 
court,  is  required  to  give  bond  for 
his  appearance  in  the  county  court 
of  the  county  in  which  the  warrant 
issued,  on  the  first  day  of  the  next 
term    thereof,    and    to    perform    the 
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judgment  of  such  court;  but  when  a 
bond  fails   to   bind  the   security    for  • 
the    principal's    performance    of    the ' 
Judgment  of  the  court,  it  only  requires 
the  seurty  to  surrender  his  principal 
in  execution  of  any  Judgment  rendered  i 
against  him,  and  by  doing  so  the  sure- 1 
ty  is  discharged  from  all  liability.       | 
Commonwealth  t.  Murrell,  9  Ky.  j 
Opin.  651. 

Where  a  bond  is  taken  in  a  bas- 
tardy case  conditioned  for  the  appear- 
ance of  the  defendant  and  to  perform 
such  Judgment  as  the  court  might 
render,  an  appearance  of  such  defend- 
ant satisfies  the  covenants  of  the 
bond. 

Commonwealth   v.   West,    12    Ky. 
Opin.  132. 

BELIEF. 

Statements  on  information  and  belief, 
see  Pleading,  S§  48,  68. 

BENEFICIAL  ASSOCIATIONS 

§    6.  Membership. 

§  10. ^Forfeiture  of  membership, 

and   expulsion   or   suspension 

of  members. 
S  18.  Benefits. 

§   6.  Membership. 

§  10- Forfeiture      of      membership, 

and  expulsion  or  suspension  of 

members. 
Where  a  member  of  the  Ancient 
Order  of  United  Workmen  is  suspend- 
ed in  accordance  with  the  usages  and 
customs  of  the  order  for  failure  to 
pay  his  dues,  and  after  notice  fails 
to  contribute  to  discharge  the  benefits 
resulting  to  others,  neither  he  nor 
those  claiming  under  him  have  any 
right  to  complain. 

Stetson     V.     Ancient     Order     of 

United  Workmen,  10  Ky.  Opin. 

176. 

§  18.  Benefits. 

Where,  under  the  rules  of  an  asso- 
ciation of  which  decedent  was  a  mem- 
ber, it  was  provided  that  at  the  death 
of  a  member  his  wife  or  mother 
would  be  entitled  to  certain  named 
benefits,  it  is  held  where  the  wife  died 
prior  to  her  husband,  but  decedent's 

9 


stepmother  survived  him,  that  such 
stepmother  is  not  entitled  to  such 
benefits. 

Smith's  Admr.  v.  Louisville  Be- 
nevolent &  Relief  Assn.,  8  Ky. 
Opin.  152. 

BIDS. 

At  judicial   sale,   see  Judicial    Sales, 

§18. 
Failure   to   comply    with,    see    Ehcecu- 

tion,  §235;   Judicial  Sales,  §§24,26. 

BIGAMY. 

§  1.  Nature  and  elements  of  offense. 

It  is  the  second  marriage  of  one, 
who  at  the  time  has  a  husband  or 
wife  living  from  whom  he  or  she  has 
has  not  been  divorced,  that  consti- 
tutes bigamy;  and  where  a  man 
having  a  wife  in  this  state  elopes  to 
Indiana  with  another  woman  and 
there  marries  her,  he  can  not  be  pun- 
ished in  this  state,  for  the  offense  Is 
committed  in  Indiana,  where  the  sec- 
ond marriage  occurs. 

Commonwealth  v.  Ferrell,  11  Ky. 
Opin.  566. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 
What  constitutes,  see  Bills  and  Notes, 
§1. 

BILL  OF  PARTICULARS. 

See  Pleading  IX. 

BILL  OF  SALE. 

Construction  of,  see  Sales,  §  149. 
Lien  retained  in,  see  Sales  IV,  B. 
Not  required  to  be  recorded,  see  Sales, 
§148. 

BILLS  AND  NOTES. 

I.  REQUISITES  AND  VALIDITY. 
(A)   FORM    AND    CONTENTS    OF 
BILLS      OF      EXCHANGE, 
DRAFTS,       CHECKS       AND 
ORDERS. 
§  1.  Nature  and  essentials  In  gen- 
eral. 
§  2.  What  law  governs. 
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(B)  FORM     AND    CONTENTS    OF 

PROMISSORY    NOTES    AND 
DUE  BILLS. 

§  31.  Necessity  of  words  of  nego- 
tiability. 

§  32.  Designation  of  parties. 

§  47.  Memoranda  and  collateral 
agreements  affecting  charac- 
ter of  instrument. 

(C)  EXECUTION  AND  DELIVERY. 

§  54.  Signature. 

§  56.  Affixing  revenue  stamps. 

§  58.  Partial  execution  and  failure 

of  others  to  sign. 
§  60.  Execution  in  blank. 
§  62.  Delivery. 

(D)  ACCEPTANCE. 

§  66.  Necessity. 

§  73.  Nature  of  contract  and  liabil- 
ity  of  acceptor. 

§  84.  Promise  to  accept. 

§  86. Construction  and  opera- 
tion in  general. 

(E)  CONSIDERATION. 

§  90.  Necessity. 

§91.  Sufficiency. 

§  92. In  general. 

§  95. Exchange  of  paper. 

§  96.  Accommodation  paper. 

§  97.  Failure  of  consideration. 

§  98.  Estoppel  to  deny  considera- 
tion or  allege  failure  of  con- 
sideration. 

(F)  VALIDITY. 

§  100.  Validity  of  assent. 

§  106.  Legality  of  object  or  of 
consideration. 

§  108.  Legality  of  particular  provi- 
sions. 

§  110. As  to  attorneys'  fees  and 

costs. 

II.  CONSTRUCTION      AND      OPERA- 

TION. 

§  113.  Estoppel  or  waiver  of  de- 
fect or  objection. 

§  116.  General  rules  of  construc- 
tion. 

§  118.  Parties. 

§  120. Joint  or  several. 

§  125.  Interest. 

§129.  Time  of  maturity. 

III,  MODIFICATION,  RENEWAL  AND 

RESCISSION. 

S  138.  Renewal  and  agreements  to 
renew. 


§  140.  Operation  and  eftect  of  ex- 
tension or  record. 
§  141.  Renewal  bills  and  notes. 

IV.  NEXJOTIABILITY     AND     TRANS- 
FER. 

(A)    INSTRUMENTS     N  E  G  OT  I  A- 


§  148.  Nature  and  form  of  instru- 
ments. 
§  150. Promissory  notes. 

(C)   TRANSFER      WITHOUT 


IN- 


DORSEMENT. 
S  208.  Transfer  by  delivery. 
§  209. In  general. 

V.  RIGHTS    AND    LIABILITIES 


OX 


INDORSEMENT     OR     TRANS- 
FER. 

(A)  INDORSEMENT    BEFORE    DE- 

LIVERY TO   OR  TRANSFER 
BY  PAYEE. 

§  223.  Nature  and  constructicfti  of 
contract  in  general. 

§  236.  Accommodation  indorse- 
ment 

§  237. In  general. 

§  247.  Time  of  indorsement. 

§  248.  Mode  or  form  of  Indorse- 
ment. 

§  256.  Discharge  of  indorser. 

(B)  INDORSEMENT    FOR    TRANS- 

FER. 

§  280.  Nature  of  liability  on  in- 
dorsement in  general. 

§  284. ^As  guarantor. 

§  286.  Mode»  form  or  purpose  of 
indorsement. 

S  293. Indorsement  without  re- 
course. 

§  299.  Necessity,  to  charge  indors- 
er, of  proceedings  against 
maker. 

§  300.  Extent  of  liability. 

§  301.  Discharge  of  indorser. 

(C)  ASSIGNMENT  OR   SALE. 

§  310.  Nature  and  construction  of 
contract  in  general. 

§  313.  Rights  of  assignee  or  pur- 
chaser. 

§  314.  Equities  and  defenses 
against  assignee. 

§  320. Set-oflfs    existing    before 


transfer  or  notice. 
§  321. Set-offs      arising 


after 


transfer  or  notice. 
(D)   BONA    FIDE   PURCHASERS. 
§  327.  Nature  and  grounds  of  pro- 
tection. 
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§  331.  Actual  notice. 

I  332. ^In  general. 

§  363.  Titles  and  rights  acquired 
by   bona  fide   purchasers. 

§  364.  Defenses    as    against    bona 

fide  purchasers. 
§  365. ^In   general. 

VL  PRESENTMENT,    DEMAND,    NO- 
TICE,  AND  PROTEST. 

S  385.  Nature  and  grounds  of  re- 
quirement of  diligence  of 
holder. 

§  38S.  Presentment  for  accept- 
ance. 

§  389. Necessity. 

§  391. Sufficiency. 

§  408.  Protest  and  certificate 
thereof. 

§  409. Requisites  and  suffi- 
ciency. 

S  411.  Sufficiency  of  notice  of  non- 
payment and  of  protest. 

§  412. Notice  by  mail. 

§  415. ^Place. 

Vn.  PAYMENT  AND  DISCHARGE. 

§  425.  Nature  and  modes  of  dis- 
charge in  general. 

§  428.  Mode  and  sufficiency  of 
payment. 

§  430. New  bills  or  notes. 

S  433.  Indorsement  of  payments. 

§  436.  Discharge. 

§  439. Pajmdent  or  satisfaction 

by  other  parties. 

S  440.  Rights  of  parties  on  pay- 
ment or  discharge. 

Vm.  ACTIONS. 

§  441.  Right  of  action. 

§  445. Time  of  accrual. 

§  450.  Defenses. 

§  451- In  general. 

S  452. Particular  grounds. 

$455.  Parties  plaintiff. 

§  458.  Parties  defendant. 

§  461.  Declaration,     complaint     or 

petition. 
§  462. Form   and   requisites   in 

general. 

§  466. Nature  of  contract. 

§  472.  Plea,  answer,  or  affidavit  of 

defense. 
$  473. ^Form   and   requisites   in 

general. 
S  474. Traverses  or  denials  and 

admissions  in  general. 
S  475. Elxecution    and    delivery 

of  instrument. 


§  477. Mistake,  fraud,  or  du- 
ress. 

§  484. Payment  and  discharge. 

§  486.  Replication  or  reply  and 
subsequent  pleadings. 

§  488.  Setting  out,  annexing,  filing 
or  production  of  instrument, 
and  profert  and  oyer. 

§  490.  Presumptions  and  burden 
of  proof. 

§  499. Payment. 

$  500.  Admissibility   of  evidence. 

§  515.  Weight  and  sufficiency  of 
evidence. 

§  524. Possession    as    evidence 

of  ownership. 

§  528.  Amount  of  recovery. 

§  540.  Judgment. 

§  542.  Appeal. 

See  Evidence,  §  402. 

Alteration  of  negotiable  instrument, 
see  Alteration  of  Instruments,  §  20. 

Assignment  of  note,  see  Assignments, 
§20. 

Consideration  of  note  executed  by  di- 
rectors of  corporation,  see  Corpora- 
tions,  S  463. 

Corporate  notes  and  bills,  see  Corpo- 
rations, §§  463,  465. 

Estoppel  of  maker  of  note  as  against 
assignee,  see  Estoppel,  §  94. 

Estoppel  of  payer  of  note,  see  Estop- 
pel, §  86. 

Executed  by  corporation,  see  Corpora- 
tions, §  463. 

Executed  by  married  women,  see  Hus- 
band and  Wife,  §  85. 

Executed  by  officers  of  corporation — 
Individual  liability,  see  Corpora- 
tions, §  463. 

Ehcecution  and  delivery  of  note  on 
Sunday,  see  Sunday,  §  13. 

Elxecuting  notes  for  accounts,  see  Ac- 
count, §   1. 

Fraudulent  inducement  to  execute 
notes,  see  Fraud,  §  58. 

Gift  of  negotiable  instrument,  see 
Gifts,  §  31. 

Gift  of  promissory  note  or  bill,  see 
Gifts,  §  67. 

Indorsement  by  trustee,  see  Trusts, 
§213. 

Married  women's  liability  on  notes, 
see  Husband  and  Wife,  §  85. 

Note  executed  to  executors  held  in 
trust,  see  Trusts,  §  213. 

Payment  by  note,  see  Payment,  §  15. 

Usurious  note,  see  Usury,  §  21. 
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L     REQUISITES  AND  VALIDITY. 

(A)  FORM      AND      CONTENTS      OF 
BILLS  OF  EXCHANGE,  DRAFTS, 

CHECKS  AND  ORDERS. 

§  1.  Nature  and  essentials  in  general. 
A  copy  of  an  order  of  the  county 
court  making  an  allowance  of  a  cer- 
tain sum,  made  by  the  clerk  of  the 
court,  is  not  a  bill  of  exchange  or 
negotiable  paper,  but  is  a  mere  di- 
rection to  the  sherift  to  pay  a  certain 
sum  out  of  a  particular  fund  when 
collected. 

Ogden  V.   Cochran  &  Co.,  6  Ky. 
Opin.  362. 

§2.  What   law  governs. 

Where  a  note  is  made  in  Ohio  its 
legal  eftect  must  be  determined  by 
the  law  of  that  state. 

Bhrman  v.  Stoll,  10  Ky.  Opin.  592. 

(B)  FORM      AND      CONTENTS      OF 
PROMISSORY    NOTES   AND 

DUE    BILLS. 

§31.  Necessity  of  words  of  negotia- 
bility. 
Where  the  statute  provides  that 
notes  "made  payalSle  to  any  person  or 
order,  or  to  any  person  or  bearer,  or 
to  any  person  or  assigns,  shall  be  ne- 
gotiable by  indorsement  thereon,"  a 
note  made  payable  to  the  order  of  a 
named  person  is  the  same  as  if  it 
had  been  payable  to  him  or  order, 
and  is  negotiable. 

EShrman  v.  Stoll,  10  Ky.  Opin.  592. 

§32.  Designation  of  parties. 

A  note  made  payable  to  a  party's 
own  order  imports  no  legal  obligation 
and  can  only  be  used  as  evidence  of 
an  indebtedness  not  as  a  foundation 
of  an  action. 

Bryant's  Admr.  v.  Worthington,  1 
Ky.   Opin.    378. 

§47.  Memoranda  and  coilaterai  agree- 
nnents  affecting  character  of  in- 
strument. 
A  memorandum  attached  to  a  note 
after  the  date  of  its  execution  prom- 
ising to  pay  an  additional  rate  of  in- 
terest for  the  time  that  had  elapsed 
since  its  execution,  is  no  part  of  the 
contract  embraced  in  the  note  and  is 


without  consideration  and  unenforci- 
ble. 

Showalter  v.  Kirk's  Exrs.,  11  Ky. 
Opin.  741. 

Where  one  conveys  land  to  his  son, 
taking  a  note  for  the  purchase-money 
to  become  due  several  years  there- 
after, and  about  one  and  a  half  years 
thereafter  by  agreement  between  the 
father  and  son  the  father  wrote  across 
the  back  of  such  note  that  ''This  note 
is  not  to  be  paid  in  my  lifetime  but 
to  bear  six  per  cent  interest  in  the 
place  of  ten  per  cent.  This  30th  of 
December,  1868,"  and  signed  the  same, 
the  indorsenient  creates  a  new  con- 
tract and  is  a  part  of  the  note  and  the 
original  transaction. 

Garvey   v.   Garvey,    11   Ky.    Opin. 
910. 


(C)  EXECUTION  AND  DELIVERY. 

§54.  Signature. 

Under  Gen.  Stat.,  Ch.  22,  S  20.  if  a 
defendant  did  not  sign  the  note  •  in 
suit,  he  is  not  bound,  although  his 
name  may  have  been  signed  by  his 
son  upon  verbal  authority  to  do  so. 
Powers  V.  Dunn,  10  Ky.  Opin.  493. 

Where  an  issue  Is  raised  as  to 
whether  a  defendant  signed  a  note. 
the  signature  of  such  defendant  to  his 
answer  and  other  pleadings  or  papers 
in  the  case  are  competent  evidence  to 
go  to  the  jury  as  evidence  by  com- 
parison that  his  signature  to  the  note 
was  in  his  own  handwriting. 

Powers  V.  Dunn,  10  Ky.  Opin.  493. 

§56.  AfRxing   revenue  stamps. 

The  fact  that  a  bill  of  exchange  had 
not  been  stamped  according  to  the 
act  of  Congress  does  not  operate  to 
render  it  invalid. 

Davis'  Exrs.  v.  Hane,  1  Ky.  Opin. 
487. 

§  58.  Partial  execution  and  failure  of 
others  to  sign. 
Though  a  note  be  delivered,  with 
the  understanding  that  another  is  to 
sign  it,  it  is  obligatory  on  those  sign- 
ing, if  the  additional  surety  be  not 
secured,  and  where  such  additional 
surety  is  not  secured,  an  action  for 
damages  against  the  ones  signing  wlU 
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He  for  failure  to  Ihus  secure  addition- 
al names. 

Cox  V.  Holloway  &  Burton,  3  Ky. 
Opin.  201. 

§60.  Execution  in  blank. 

A  plea  of  non  est  factum  to  a  note, 
the  blanks  of  which  had  been  filled  m 
by  the  a^ent  of  the  payors,  can  only 
be  sustained  when  the  person  so  act' 
ing  was  a  special  agent  so  far  as  the 
particular  note  was  concerned,  and 
that  his  authority  was  limited  to  fill 
in  a  particular  name. 

Leiber  v.  Beck,  4  Ky.  Opin.  408. 

An  agent  can  bind  his  principal  on 
a  note  by  filling  in  blanks,  after  the 
mote  had  been  sent  him,  though  the 
name  filled  in  was  not  the  person  to 
whom  the  principal  intended  the  note 
made  payable. 

Leiber  v.  Beck,  4  Ky.  Opin.  408. 

§62.  Delivery. 

A  note  signed  on  Sunday  is  not  in- 
valid for  that  reason,  and  where  it  is 
signed  on  Sunday  and  delivered  on 
the  Wednesday  following,  it  can  not 
be  avoided  on  the  ground  of  having 
been  signed  on  Sunday,  since  it  is 
the  delivery  and  acceptance  that  com- 
pleted its  execution. 

Mitchell  V.  Shucks'  Exrs.,  9  Ky. 
Opin.   448. 

(D)   ACCEPTANCE. 

§66.  Necessity. 

Unless  one  accepts  an  order  drawn 
upon  him,  no  recovery  can  be  had 
from  him  thereon;  and  one  who  has 
not  consented  to  do  so  can  not  be 
compelled  in  an  ordinary  action  to 
pay  his  debt  to  a  third  person,  unless 
the  whole  of  the  debt  Is  assigned. 
Cottrell  V.  Decker,  9  Ky.  Opin. 
737. 

§73.  Nature  of  contract  and  liability 
of  acceptor. 
The  acceptance  of  an  order  from 
the  obligor  on  a  note,  by  the  creditor, 
payable  on  a  third  party  at  a  future 
time,  does  not  operate  as  a  stay  of 
proceedings  on  the  note  against  the 
obligor  and  sureties,  nor  does  it  com- 
pel the  creditor  to  delay  proceedings 
until  such  time  as  default  on  the  or- 
der be  made;  it  being  merely  an  ac- 


ceptance as  collateral  security  for  the 
debt 

Fagan  v.  Elam,  2  Ky.  Opin.  365. 

§84.  Promise  to  accept. 

§86. Construction  and  operation  in 

general. 
An  order  for  money,  when  accepted 
by  the  drawee,  discharges  the  debt  of 
the  drawer,  and  the  payee  must,  after 
due  diligence,  show  that  he  has  failed 
to  collect  from  the  person  on  whom  he 
holds  the  order  before  he  can  hold  the 
drawer  liable. 

May  V.  May,  9  Ky.  Opin.  848. 

(E)  CONSIDERATION. 

§90.  Necessity. 

Where  a  son  has  forged  a  note,  and 
the  holder  of  the  note  seeks  to  have 
him  arrested  for  the  crime,  and  the 
mother,  to  prevent  his  arrest,  exe- 
cutes a  note  for  the  amount  of  the 
forged  note,  such  note  is  destitute  of 
any  valuable  consideration  and  has 
none  of  the  elements  of  a  binding 
contract,  and  will  not  be  enforced. 
Miller  v.  Payne,  13  Ky.  Opin.  656. 

§  91.  Sufnciency. 
§92. In  general. 

The  mere  agreement  to  abandon 
one  remedy  and  pursue  another,  or 
to  abandon  for  the  time  being  the  at- 
tempt to  collect  a  debt  without  any 
other  consideration,  is  not  sufficient 
to  hold  the  promisor  liable. 

Jackson    v.    Oifutt,    9    Ky.    Opin. 
916. 

A  benefit  to  one  party  and  some 
prejudice  to  the  other  is  sufficient 
consideration  to  sustain  a  note. 

Buckner  v.  E«dwards,  6  Ky.  Opin. 
112. 

Where  appellants  paid  a  note  of  an- 
other against  whom  suit  had  been 
threatened,  upon  his  promise  to  re- 
new with  appellants  as  sureties,  there 
was  a  binding  consideration,  in  a  suit 
to  recover  from  the  payee. 

Murphy  ft  McCalllster  v.  Hughes' 
Admr.,  2  Ky.  Opin.  667. 

A  note  given  for  the  purpose  of  se- 
curing the  discharge  of  one  from  the 
army  is  held  to  constitute  a  valid 
consideration,  as  to  counsel  in  assist- 
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Ing  a  man  to  obtain  his  discharge  in  a 
legal  manner,  and  is  neither  illegal 
Qor  against  public  policy. 

Hammond  v.  Sanford,  2  Ky.  Opin. 
547. 

A  compromise  with  the  legatees,  to 
avoid  threatened  litigation  over  the 
will  of  the  testator,  is  held  to  be  a 
good  and  binding  consideration  in  a 
note  given  in  full  settlement  with  the 
devisees,  when  free  from  fraud  and 
over-reaching. 

Swearingen  v.  McUee,  3  Ky.  Opm. 
86. 

Where  a  note  is  executed  upon  the 
express  consideration  that  the  payee 
is  to  procure  for  the  promisor  a  credit 
on  a  Judgment  against  him,  and  no 
such  credit  is  procured,  there  is  a 
failure  of  consideration  and  such  note 
is  not  enforcible. 

McKinney    &    Bro.    v.    Gardner's 
Admr.,   9   Ky.   Opin.   238. 

The   surrender   of  a   valid   note   to 
the   maker   is   a   sufficient  considera- 
tion for  the  execution  of  a  new  note. 
Mitchell  v.   Shucks'  Exrs.,  9   Ky. 
Opin.  448. 

Where  the  only  consideration,  the 
agreement  of  the  creditor  not  ^o  co- 
erce the  payment  of  a  debt  by  legal 
proceedings,  is  upon  the  parol  prom- 
ise of  a  third  party  that  he  would 
pay  it,  it  is  insufficient,  since  such  a 
promise  is  within  the  statute  of  frauds 
and  not  binding. 

Jackson  v.  Offutt,  9  Ky.  Opin.  916. 

A  note  signed  as  and  for  additional 
security,  or  to  indemnify  securities  ou 
another  note  which  is  newer,  deliv- 
ered to  the  persons  to  whom  it  was 
to  be  given,  is  without  consideration 
in  the  other's  hands,  and  on  demand 
of  those  signing  it  should  be  surrend- 
ered to  them. 

Burbank's    Admr.    v.    Hall,    9    Ky. 
Opin.   937. 

Where  the  owner  of  a  note  against 
a  father  agrees  not  to  sue  for  a  rea- 
sonable time  if  a  son  will  sign  the 
note  as  co-obligor  with  his  father,  the 
giving  of  time  to  the  father  is  a  suffi- 
cient consideration  fbr  the  son's  be- 
coming  obligated,    and   he    is    bound 


whether  the  father  knew  his  son  had 
signed  the  note   or  not. 

Hieatt  v.  Hieatt,  10  Ky.  Opin.  101. 

Where  a  debtor  seeking  to  be  dis- 
charged in  bankruptcy  is  met  by  a 
creditor,  who  resists  such  discharge, 
and  the  debtor  gives  to  his  creditor 
a  note  for  the  amount  of  his  claim,  in 
consideration  tliat  he  will  cease  to  re- 
sist such  discharge,  such  note  is  with- 
out consideration  and  is  not  collect- 
ible, since  the  consideration  of  the 
execution  of  the  note  is  against  public 
policy,  and  is  immoral  and  void. 

Renfroe    v.    Boles,    10    Ky.    Opin. 
204. 

Where  a  sister,  at  the  instance  of 
her  brother,  left  her  home  and  went 
with  him  to  another  state,  and  while 
there  performed  valuable  services  for 
him,  such  services  constitute  a  suffi- 
cient consideration  to  uphold  a  note 
executed  to  such  sister  by  the 
brother. 

Dixon  v.  Posey,  10  Ky.  Opin.  211. 

A  note  executed  in  consideration 
that  the  payee  will  induce  the  rede- 
livery of  a  horse  won  at  a  game  of 
cards  is  not  valid,  since  there  is  no 
consideration  to  base  it  upon,  and  such 
a  note  is  unenforcible  even  in  the 
hands  of  an  innocent  holder. 

Petty  v.  Fuqua,  10  Ky.  Opin.  274. 

The  sale  of  the  use  of  a  patent 
right  in  a  certain  territory  is  a  good 
consideration  for  the  execution  of  a 
note,  and  if  the  title  to  the  right  is 
defective  at  the  time  of  the  sale  and 
is  afterwards  perfected  the  right  in- 
ures to  the  benefit  of  the  purchaser. 
Dawson  v.  Babcock  &  Nille,  As- 
signees, 11  Ky.  Opin.  248. 

The  conveyance  of  land  by  a  ten- 
ant by  the  curtesy  is  a  good  considera- 
tion for  a  note,  and  in  the  absence  of 
fraud  or  mistake  the  conveyance  can 
not  be  disturbed  nor  cancelled. 

Jenkins    v.    Netherland,    11    Ky. 
Opin.  432. 

§  95. Exchange  of   paper. 

Where  a  note  originally  given  for 
the  purchase  of  moonshine  whisky  is 
afterwards  partly  paid  and  then  as- 
signed, and  the  assignee,  who  is  an 
innocent  purchaser,  agrees  in  compro- 
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inise  to  take  a  new  note  properly  se- 
cured for  a  less  sum  than  the  face 
value  and  the  old  note  is  surrendered 
and  the  new  secured  note  is  made  pay- 
able to  assignee's  wife,  the  compro- 
mise and  new  agreement  constitute  a 
new  consideration  sufficient  to  sup- 
port the  promise,  and  said  note  is 
valid. 

Beall  V.  Bethel,  11  Ky.  Opin.  343. 

The  delivery  of  one  note  in  consid- 
eration for  another  is  binding  and  may 
be  pleaded,  although  not  assigned. 
National    Bank    of    Stanford    v. 
Hocker,  11  Ky.  Opin.  416. 

§96.  Accommodation  paper. 

Where  a  corporation  owes  a  debt, 
and  third  persons,  without  any  con- 
sideration, moving  from  the  debtor  or 
even  a  request  from  it,  execute  their 
note  to  the  creditor  for  the  debt,  it  is 
neither  payment,  novation,  nor  ac- 
cord and  satisfaction. 

Hart  V.  Trustees  of  Princeton  Col- 
lege, 10  Ky.  Opin.  233. 

§97.  Failure  of  consideration. 

Where  a  note  was  given  for  a  prom- 
ised loan  of  money  which  was  never 
realized,  there  is  a  failure  of  consid- 
eration. 

Greer  v.  Gardner,  7  Ky.  Opin.  172. 

A  note,  given  for  the  purchase  of 
an  article,  adulterated  in  violation  of 
a  penal  statute.  Is  voidable  and  with- 
out consideration,  in  the  hands  of  the 
obligee  or  his  assignee  without  the 
privity  of  the  obligor,  and  for  a  new 
consideration  on  which  the  assignee 
accepted  it. 

Walker  v.  Smith,  4  Ky.  Opin.  323. 

If  the  note  in  suit  was  not  given  in 
consideration  of  the  sale  note  on  T., 
but  only  for  a  promised  loan  of  the 
money  expected  to  be  paid  by  T., 
which  was  never  made,  there  was  a 
failure  of  consideration;  although  the 
defendant  may  have  incurred  a  lia^ 
bility  by  laches  in  not  collecting  the 
note  on  T.,  but  such  negligence  did 
not  render  the  note  of  defendant  ob- 
ligatory if  the  anticipated  considera- 
tion failed. 

Gardner  v.  Greer,  5  Ky.  Opin.  478. 

A  note  given  for  purchase-money  of 
land  is   given   without  consideration. 


when  the  seller  has  no  title  or  inter- 
est in  the  land. 

Davis    V.    Davis'   Admr.,    12    Ky. 
Opin.  550. 

§98.  Estoppel  to  deny  consideration 
or  allege  failure  of  considera- 
tion. 

Where  one  who  executed  a  note  to 
enable  a  third  person  to  obtain  money 
I  or  property  with  it,  and  such  object 
j  is  accomplished  by  the  third  person. 
i  the  maker  can  not  be  allowed  to  plead 
want  of  consideration  for  its  execu- 
tion, nor  set  oft'  apainst  it  debts  due 
him  from  such  third  person. 

Heck   V.    Northwestern   Mfg.    Co., 
7  Ky.  Opin.  143. 

The    acceptance    of   an    article    for 
which  a  note  is  given,  without  objec- 
tion, and  long  possession  of  same,  is 
a  waiver  of  a  defense  against  the  note 
,  as  to  the  consideration,  except  for  11- 
'  legality. 

W^alker  v.  Smith,  4  Ky.  Opin.  323. 

WTiere  a  new  note  is  taken,  in  con- 
sideration of  the  surrender  of  another 
debt,  the  assignee  is  estopped  from 
impeaching  the  legality  of  the  original 
consideration. 

Walker  v.  Smith,  4  Ky.  Opin.  323. 


(F)   VALIDITY. 

§  100.  Validity  of  assent. 

Where,  after  the  death  of  a  wife,  the 
family  physician  discovered  that  the 
husband's  mind  was  weakening  from 
disease  of  the  brain,  resulting  in  al- 
most entire  loss  of  memory,  that  his 
former  affection  for  his  children  no 
longer  existed,  that  his  grandchildren 
residing  in  his  own  home  were  neg- 
lected, and  he  declared  that  his  chil- 
dren should  not  enjoy  any  part  of  his 
estate,  and  while  in  such  condition  he 
executed  a  note  for  a  large  sum, 
amounting  to  about  half  of  his  estate, 
and  thereupon  confessed  judgment  on 
the  note,  it  was  held  that  at  the  time 
of  confession  of  judgment  on  the  note 
he  was  not  in  a  condition  of  mind  to 
understand  and  comprehend  what  he 
was  doing,  and  that  hidden  influences 
operated  for  the  purpose  of  intensify- 
ing his  hatred  toward  his  grandchil- 


271     (§106) 


BILLS  AND  NOTES  I.  F,  II. 


(5  120)      272 


dren  which  resulted  in  the  execution 
of  the  note. 

McNees  v.  Thompson,  5  Ky.  Opin. 
121. 

§  106.  Legality  of  object  or  of  consid- 
eration. 
A  note  given  to  secure  a  payment 
for  property  taken  as  a  bribe  to  pre- 
vent prosecution  of  one  of  the  obligors, 
is  illegal  and  without  consideration; 
but  notwithstanding  a  previous  inten- 
tion or  threat  to  institute  such  a  prose- 
cution if  the  note  tras  given  for  the 
value  of  the  property  taken,  and  to 
compromise  the  plaintiff's  claim  to 
damages  for  trespass,  the  considera- 
tion is  legal. 

Greathouse  v.  Wright,  3  Ky.  Opin. 
325. 

Although  the  illegality  of  an  orig- 
inal consideration  might  constitute  a 
bar  to  an  action  on  a  note,  yet  where 
Judgment  is  permitted  thereon,  a  new 
obligation  is  created  by  replevying  it. 

Myers  v.  Stephens,  Admr.,  3  Ky. 
Opin.  75. 

To  defeat  the  consideration  in  a 
note,  for  money  borrowed  to  be  used 
to  corrupt  an  election,  the  illegal  pur- 
pose must  have  been  known  to  the 
lender,  and  he  must  have  participated 
in  that  intent,  and  the  accomplishment 
of  the  Illegal  act  must  have  entered 
into  the  contract,  forming  the  motive, 
and  inducement  in  the  mind  of  the 
lender,  to  loan  the  money. 

Lockridge  v.  Clark,  4  Ky.  Opin. 
501.  ! 

Where  any  portion  of  the  considera- 1 
tion  of  a  note  was  intoxicating  liquors  • 
sold  and  delivered  at  the  tavern  house  | 
of  one  not  licensed  to  sell  liquors,  such  1 
note  is  void,  as  the  consideration  of ; 
such  note  is  illegal. 

Gill  V.  King,  9  Ky.  Opin.  873. 

§  108.  Legality  of  particular  provisions. 

§110. ^As    to    attorneys'    feet    and 

costs. 
A  stipulation  in  a  promissory  note 
that  if  it  should  become  necessary  to 
collect  it  by  legal  proceedings  the 
obligors  would  pay  a  reasonable  attor- 
ney's fee  and  costs  of  collection,  is  not 
enforcible. 

Trimble  v.  Farmers'  Bank  of  Ken- 
tucky, 8  Ky.  Opin.  186. 


Conditional  contracts  inserted  In  the 
body  of  promissory  notes  to  pay  attor- 
ney fees,  if  legal  process  is  resorted 
to  to  collect  the  note,  are  not  enforce- 
able. 

Mt.  Vernon  Banking  Co.  v.  Ran- 
dolph, 8  Ky.  Opin.  692. 

Where  obligors  agree  that  in  case 
the  holder  of  a  bond  or  coupon  re- 
sorts to  legal  proceedings  for  the  col- 
lection thereof  after  the  same  became 
due,  such  holder  shall  recover  reason- 
able attorney's  fees  for  the  collection, 
such  obligors  are  liable  for  such  fees, 
and  the  holder  may  collect  them  in 
addition  to  the  principal  and  interest 
due  on  the  bond. 

Bissett,    Trustee,    v.    Johnson,  9 
Ky.   Opin.   466. 

II.     CONSTRUCTION    AND    OPERA- 
TION. 

§113.  Estoppel  or  waiver  of  defect  or 
objection. 
The  failure  to  state  on  the  face  of 
a  note  a  consideration  importing  a 
lien  implies  either  that  there  was  no 
such  consideration  or  that,  if  a  lien 
existed,  it  was  thereby  waived. 

Murphy  v.  Nelson,  Admr.,   1  Ky. 
Opin.  77. 

§116.  General  rules  of  construction. 

Where  the  court  construes  a  note 
most  favorably  to  the  maker,  the  lat- 
ter ought  not  to  complain. 

Rainey  v.  Martin,  6  Ky.  Opin.  385. 

Upon  the  execution  of  a  note  the 
law  presumes  that  all  previous  out- 
standing indebtedness  was  settled  by 
that  transaction. 

Godsey    v.    Godsey,    5    Ky.    Opin. 
627. 

§118.  Parties. 

§  120. Joint  or  several. 

Where  a  note  does  not  purport  to 
bind  a  corporation  or  point  to  its 
funds  as  the  source  from  which  it  is 
to  be  paid,  the  use  of  the  personal 
pronoun  "we"  rebuts  the  presumption 
arising  from  the  subsequent  descrip- 
tive words  "president  and  directors/' 
and  imparts  an  individual  obligation 
on  those  signing  it. 

Bowman  v.  McBrayer,  Trapnell  & 
Co.,  8  Ky.  Opin.  15. 
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§125.  Interest. 

A  promise  in  a  note  to  pay  a  debt 
"with  eight  per  cent,  interest"  is  an 
undertaking  to  pay  eight  per  cent, 
interest  from  the  date  of  the  promise 
until  the  maturity  of  the  note  only, 
and  from  its  maturity  such  a  note  only 
draws  six  per  cent.  Interest. 

Posey   V.  Mayer*s  Admr.,   11   Ky. 
Opin.  456. 

Where  a  purchaser  of  real  estate 
gives  his  notes  and  makes  payment 
thereon  from  time  to  time,  interest 
should  be  calculated  from  maturity  on 
all  the  notes  at  the  rate  provided  in 
the  contract  up  to  the  date  of  each 
credit  and  so  on  until  all  the  credits 
are  applied,  and  the  balance  due  with 
six  per  cent  interest  is  what  the 
creditor  is  entitled  to  recover. 

Gruelle  v.  Garrard,  13   Ky.  Opin. 
944. 

§  129.  Time  of  maturity. 

A  note,  payable  at  some  future  time, 
depending  on  a  contingency,  is  held 
not  to  be  due  until  the  happening 
thereof  (though  it  may  read  on  the 
face  of  same,  "payable  one  day  after 
date"),  and  the  limitations  would  be- 
gin to  run  from  such  due  date. 

Miller  V.  Miller's  Devisees,  3  Ky. 
Opin.  552. 


Uh     MODIFICATION,    RENEWAL 
AND  RESCISSION. 

§  138.  Renewal  and  agreements  to  re- 
new. 
The  execution  and  delivery  of  a 
new  note,  to  offset  one  previously 
given,  will  carry  all  the  safeguards 
as  to  a  valuable  consideration  that  the 
old  note  had,  though  the  payee  be  a 
different  person. 

Miller  V.  Miller's  Devisees,  3  Ky. 
Opin.  552. 

§  140.  Operation  and  effect  of  exten« 
sion  or  record. 
The  renewal  of  an  obligation  will 
not  release  bonds  held  by  the  creditor 
as  collateral  security  for  the  debt, 
but  where  such  renewals  are  by  new 
firms  and  with  new  parties  to  the 
bills,  without  the  knowledge  and  con- 
sent of  the  owners,  it  will  amount  to 


a  surrender  of  all  claims  to  hold  the 
bonds  as  collateral. 

City    Nat.    Bank    of    Paducah    v. 
Smith,  10  Ky.  Opin.  734. 

§  141.  Renewal  bills  and  notes. 

The  possession  of  the  note  sued  on 
is  strong  presumptive  evidence  that 
the  alleged  balance  has  not  been  paid, 
and  the  execution  of  another  note  af- 
ter the  date  of  the  one  sued  on 
strengthens  this  presumption. 

Kendrick  v.  Lee,  5  Ky.  Opin.  551. 

IV.  NEGOTIABILITY    AND    TRANS- 

FBR. 

(A)   INSTRUMENTS      NEGOTIABLE. 

§  148.  Nature  and  form  of  Instrument. 
A  clause  contained  in  the  charter 
of  a  savings  bank:  "This  corporation 
shall  have  the  rights  and  privileges  of 
the  chartered  savings  institution  of 
the  State,"  does  not  confer  upon  the 
bank  the  power  of  buying  and  deal- 
ing in  inland  bills  of  exchange  and 
promissory  notes,  nor  place  them  upon 
the  footing  of  foreign  bills  of  ex- 
change. 

Sanders  v.  Merchants  Bank,  7  Ky. 
Opin.  706. 

§  150. Promissory    notes. 

One  who  purchased  mortgage  notes 
did  not  acquire  a  greater  equity  there- 
in than  the  vendor  had. 

I^ndell  V.  Brown,  6  Ky.  Opin.  302. 

(C)    TRANFER    WITHOUT    IN- 
DORSEMENT. 

§208.  Transfer  by  delivery. 

§209. in  general. 

A  person  having  the  possession  of 
a  promissory  note  for  the  purpose  of 
collection,  has  no  authority  to  make 
a  contract  on  behalf  of  the  owner  to 
surrender  it  to  another. 

Keeber  v.  Henderson,  8  Ky.  Opin. 
552. 

V.  RIGHTS    AND    LIABILITIES  ON 
INDORSEMENT  OR  TRANSFER. 

(A)   INDORSEMENT      BEFORE      DE- 
LIVERY   TO    OR    TRANSFER 
BY  PAYEE. 

§223.  Nature  and  construction  of  con- 
tract In  general. 
The  effect  of  indorsing  a  bill  or  note 
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is  a  conditional  contract  on  the  part 
of  the  indorser  to  pay  in  case  of  the 
acceptor's  or  maker's  default,  pro- 
vided proper  and  prompt  measures 
be  taken  to  fix  the  liability  of  the  in- 
dorser by  making  demand  and  giving 
him  notice  of  the  default. 

National   Bank    of    Monticello   v. ; 
Bryant,  8  Ky.  Opin.  727.  ; 

§  236.  Accommodation    indorsement. 

§237. in  generai. 

The  indorsement  of  a  bill  of  ex- 
change by  one,  for  the  purpose  of  as- 
sisting the  drawer  to  obtain  credit  at 
the  discounting  bank,  can  not  be  held  i 
liable  on  same,  by  the  payee,  especial- 
ly where  such  facts  were  known  to 
the  acceptors. 

Turner  Wilson  &  Co.  v.  Browder 
&  Moore,  3  Ky.  Opin.  181. 

Where  a  bill  of  exchange,  endorsed 
by  A,  is  negotiated  at  the  bank,  as 
between  A  and  the  bank,  A  is  prin- 
cipal; and  where  B  for  the  accommo- 
dation of  A  endorses  with  him  a  new 
bill  of  exchange  as  a  renewal  of  the 
first  one,  B's  liability  is  that  of  en- 
dorser for  A,  and  if  he  should  have 
to  pay  the  bill,  he  might  recover  the 
whole  amount  from  A. 

Hart    V.    Mattingly,    8    Ky.    Opin. 
404. 

§247.  Time   of   indorsement. 

In  the  absence  of  proof  to  the  con- 
trary, the  presumption  is  that  negoti- 
able paper  acquired  in  the  usual 
course  of  business  and  for  a  valuable 
consideration,  has  been  indorsed  be- 
fore it  became  due. 

Davis'  Exrs.  v.  Hane,  1  Ky.  Opin. 
487. 


lished  by  parol  evidence,  but  such 
evidence  should  be  clear,  satisfactory 
and  to  the  point,  and  if  it  does  not 
come  up  to  this  standard  it  may  be 
outweighed  by  the  conduct  and  admis- 
sions of  the  party. 

Page  V.  Neal  &  Co.,  5  Ky.  Opin. 
419. 

Where  the  payee  of  a  bill  subse- 
quently inserts  the  name  of  another  as 
drawee  without  his  autliority,  the  al- 
teration will  operate  to  discharge  the 
indorser  from  liability. 

Steele    v.    Ricketfs    Exr.,    1    Ky. 
Opin.  515. 

Commercial  intercourse  having  been 
entirely  suspended  between  Kentucky 
and  the  city  of  New  Orleans,  at  which 
place  the  bill  was  payable,  at  matur- 
ity, the  failure  of  the  holder  to  pre- 
sent it  for  payment  or  protest  at  that 
time,  did  not  operate  to  release  the 
indorser. 

Thompson  v.  Bell,  2  Ky.  Opin.  77. 

Where,  notwithstanding  no  suflBcient 
diligence  is  shown  to  make  an  assign- 
or liable,  the  assignor  at  the  time  of 
making  the  assignment  made  an 
agreement  with  the  holder  of  the  note 
that  he  would  remain  bound,  he  is  not 
released 

Hiatt  V.  Field,  8  Ky.  Opin.  740. 

(B)    INDORSEMENT    FOR    TRANS- 
FER. 


§  248.  IMode  or  form  of  indorsement. 
Where  a  party  writes  his  name 
across  the  back  of  a  note  Instead  of 
signing  it  at  the  end,  it  will  be  pre- 
sumed that  he  intended  to  become 
bound  as  an  indorser  or  grantor  and 
not  as  a  co-obligor,  and  in  that  case 
the  payee  has  no  cause  of  action 
against  him  until  he  has  prosecuted 
the  obligor  to  insolvency. 

Beal    V.    Larapkins,    5    Ky.    Opin. 
196. 

§  256.  Discharge  of  indorser. 

An  obligor  in  a  note  may  be  released 
by  parol,  and  the  fact  may  be  estab- 


I  §  280.  Nature    of    liability    on    idorse- 
!  ment  in  general. 

Where  the  payee  of  a  note  was  the 
first  to  indorse  it,  subsequent  indorse- 
I  ment  by  another  did  not  make  him  a 
guarantor  of  the  drawer  and  the 
payee;  it  operated  only  to  bind  him 
with  the  first  indorser  and  the  obli- 
gors to  the  holders  of  the  note:  but 
as  between  the  first  and  second  in- 
dorser, the  effect  was  to  bid  the  lat- 
ter as  surety  for  the  former. 

Woodsmall  v.  Meyer,  7  Ky.  Opin. 
286. 

As  a  matter  of  law,  nothing  else 
appearing  than  a  bill  of  exchange, 
there  would  be  no  implied  assumpsit 
by  the  drawers  to  the  acceptors  who 
may  have  paid  same. 

Wilson     &     Co.     V.     Browder     & 
Moore,   3   Ky.   Opin.   181. 
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With  the  evidence  equipoised,  the 
fact  that  H  is  the  payee  and  his  name 
is  just  where  it  would  be  on  the  bill 
as  first  indorser,  becomes  important 
and  must  assert  an  influence  in  de- 
termining the  liability  of  the  parties. 
Jones   V.  Jones,  5  Ky.  Opin.  549. 

Where  a  holder  of  a  note  obtains 
judgment  against  the  principal  and  de- 
lays nearly  a  month  before  issuing 
i^cLiition,  unaccounted  for,  will  re- 
lease one  who  has  assigned  the  note 
to   the   plaintiff. 

Brent  v.  Sinville,  8  Ky.  Opin.  781. 

Where  a  note  is  made  payable  to 
A,  who  assigns  it  to  B,  the  assignor 
is  bound  to  B,  as  an  assignor,  and 
before  B  can  look  to  A,  it  is  incum- 
bent on  him  to  show  that  he  had 
sued  and  prosecuted  the  maker  of  the 
note  to  Insolvency,  with  legal  dili- 
gence. 

Morgan  &  Berry  v.  McGregor,  9 
Ky.  Opin.   703. 

Where  a  person  is  in  the  habit  of 
discounting  his  corporation's  notes  at 
a  bank  and  takes  a  note  to  the  bank 
for  such  purpose,  but  by  mistake  and 
oversight  fails  to  indorse  the  note, 
which  he  discounts,  the  mistake  may 
be  corrected  in  a  suit  on  the  note  and 
the  corporation  held  liable  as  an  in- 
dorser. 

Star  Planing  Mill  Co.  v.  Exchange 

Bank  of  Kentucky,  11  Kv.  Opin. 

277. 

§284. As  guarantor. 

Where  a  note  is  made  payable  to 
A.  who  assigns  it  to  B,  upon  the  face 
of  the  transaction,  A  is  bound  to  B 
as  an  assignor  and  not  otherwise,  and 
where  B  seeks  to  hold  A  as  guarantor 
he  must  plead  and  prove  facts  show- 
ing that  his  contract  was  that  of  a 
guarantor. 

Morgan   &  Berry  v.   McGregor,   9 
Ky.  Opin.  703. 

§286.  Mode,  form,  or  purpose  of  in- 
dorsement. 
W^hen  a  note  is  handed  over  to  a 
bank  cashier  for  a  valuable  consid- 
eration, the  indorsement  is  a  mere 
form,  the  transfer  for  consideration 
being  the  substance;  and  it  creates  an 
equitable  right  and  entitles  the  party 
to  call  for  the  form,  and  under  proper 


issues  in  a  case  the  transferrer  of  the 
bill  may  be  compelled  by  bill  in  equity 
to  indorse. 

Star  Planing  Mill  Co.  v.  Exchange 

Bank  of  Kentucky,  11  Ky.  Opin. 

277. 


§  293.- 


•Indorsement       without       re* 


course. 
The  presumption  of  law  is  that  a 
party  trading  for  an  obligation  on  a 
third  party,  without  recourse,  agrees 
to  look  to  him  alone,  but  that  he  does 
not  part  with  the  consideration  paid 
for  the  assignment  without  having  a 
binding  obligation  on  some  one; 
therefore,  the  assignment  without  re- 
course must  be  presumed  to  warrant 
that  it  is  a  legal  binding  obligation  on 
the  obligor,  but  that  he  does  not  un- 
dertake to  refund  the  consideration 
should  the  obligor  prove  insolvent. 
Howard   v.    Adams,    1    Ky.    Opin. 

279. 

§299.  Necessity,  to  charge  indorser, 
of  proceeding  against  maker. 
Notwithstanding  the  insolvency  of 
the  maker  of  a  note,  it  is  still  neces- 
sary for  a  plaintiff  seeking  to  hold  an 
indorser  to  show  that  he  has  used  due 
diligence  to  collect  the  debt  of  him, 
for  although  insolvent  he  may  not  be 
without  credit. 

Arthur,  Haggard  &  Co.  v.  Mc Ar- 
thur, 10  Ky.  Opin.  340. 

§300.  Extent  of  liability. 

Where  a  promissory  note  not  dis- 
counted by  an  incorporated  bank,  not 
being  negotiable  as  well  as  payable  in 
bank,  one  signing  on  the  back  thereof 
is  only  liable  as  assignor  and  can  not 
be  sued  until  the  maker  of  the  note 
has  been  prosecuted  to  insolvency. 
Jones  V.  Hampton's  Assignee,  8 
Ky.   Opin.   889. 

j§301.  Discharge  of  indorser. 

Unless  an  assignee  of  a  debt  sues 
at  the  first  term  of  court  after  it  be- 
comes due,  he  can  not  hold  his  assign- 
or liable  on  his  implied  obligation  to 
answer  for  the  non-payment  of  the 
debt  by  reason  of  the  insolvency  of  the 
obligor. 

Jackson   v.    McDonald's    Admr,    9 
Ky.  Opin.  616. 

If  the  assigned  note  is  secured  by  a 
lien,  the  assignee  must  obtain  a  per- 
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sonal  Judgment,  and  a  return  of  no 
property  found  as  soon  as  by  reason- 
able diligence  it  can  be  done,  and  if 
he  postpones  his  personal  judgment 
or  an  effort  to  enforce  it,  if  obtained, 
until  after  an  enforcement  of  his  lien 
by  a  sale  of  the  lien  property,  his  re- 
course against  his  assignor  can  not 
be  enforced  by  reason  of  his  laches. 
Jackson  v.  McDonald's  Admr.,  9 
Ky.  Opin.  616. 

An  indorser  is  discharged  by  the 
want  of  diligence  to  collect  from  the 
principal,  and  where  it  is  sought  to 
hold  the  indorser  because  of  the  in- 
solvency of  the  principal  as  an  excuse 
for  the  want  of  diligence,  the  law  re- 
quires not  only  the  insolyency  of  the 
maker,  but  that  it  shall  be  established 
by  a  certain  character  of  evidence,  and 
where  the  petition  shows  solvency  on 
its  face,  or  that  the  character  of  proof 
demanded  can  not  be  produced,  no 
cause  of  action  is  set  forth. 

Arthur,  Haggard  &  Co.  v.  McAr- 
thur,  10  Ky.  Opln.  340. 

(C)     ASSIGNMENT  OR  SALE. 

§310.  Nature  and  construction  of  con- 
tract in   general. 
Failure  to  assign  a  note  in  writing 
raises  the  presumption  that  the  sale 
was  made  without  recourse. 

Wright  v.  Banks'  Exr..  5  Ky.  Opin. 
716. 

The  terms  "assignment"  and  "trans-  • 
fer,"  when  applied  to     contracts     of 
sale   of   promissory   notes,   are    used 
synonymously   by  the   general   public 
and  also,  in  some  instances,  by  the  j 
courts.  I 

Wright  V.  Banks'  Exr.,  5  Ky.  Opin. 
716. 

§313.  Rights  of  assignee  or  purchaser. 
One  who  holds  an  equitable  interest 
in  a  note  occupies  an  attitude  no  bet- 
ter than  the  person  under  whom  he 
claims. 

Wilson,   Exr.,   v.   Solomon,    7   Ky. 
Opin.  729. 

Although  the  simple  exchange  of  a 
mortgage  note  given  for  the  purchase- 
price  of  real  property,  for  those  of  a 
stranger,  and  which  were  unsecured, 
might  prima  facie,  imply  a  waiver  of 
the  lien,  the  fact  that  the  mortgagee 


made  the  exchange  for  the  accommo- 
dation of  the  mortgagor,  who  had  eith- 
er removed  or  was  about  to  remove 
to  Unother  state,  and  was  in  doubtful 
circumstances,  and  the  strong  proba- 
bility that  the  mortgagee  would  not 
otherwise  have  received  his  note  un- 
secured in  satisfaction  of  notes  amply 
secured  by  lien  will  repel  that  pre- 
sumption and  authorize  die  conclusion 
that  the  parties  intended  a  mere  sub- 
stitution, which  would  not  extinguish 
the  lien,  but  only  change  the  debtor 
and  the  evidence  of  the  same  debt. 
Mouring  V.  Stratton,  2  Ky.  Opin. 
359. 

Where  one  takes*  an  assignment  of 
a  note,  knowing  that  the  obligor  was 
a  non-resident,  he  undertakes  to  pur- 
sue his  remedy  where  the  debtor  re- 
sides. 

Halsell  V.  ^I organ,  7  Ky.  Opln.  405. 

§314.  Equities    and    defenses    against 

assignee. 
Where  notes  w^ere  given  to  B.  by 
A.  and  Z.  and  B.  then  placed  both 
notes  in  the  hands  of  R.  for  collec- 
tion, and  then  assigned  the  receipt  of 
R.  to  C,  and  in  the  absence  of  proof 
of  a  valid  sale  for  a  valuable  consid- 
eration, or  a  satisfactory  explanation 
as  to  the  different  transfers,  it  is  held 
that  creditors  of  B.  could  attack  the 
attempted  collection  of  the  notes  by 
C.  as  having  been  transferred  to  de- 
fraud   creditors. 

Crawford   v.    Clark,   2    Ky.    Opin. 

594. 

§  320. Set-offs        existing        before 

transfer  or  notice. 
The  acceptor  of  a  bill  of  exchange 
can  not  set  off  against  it,  in  the  hands 
of  an  indorsee,  claims  against  the 
payee  which  were  subsisting  at  the 
time  of  acceptance. 

Red  River  Iron  Co.  v.  Henderson, 
6  Ky.  Opin.  183. 

§321. Set-offs  arising  after  trans- 
fer or  notice. 
The  maker  of  a  note  can  not  claim 
u  set-off  against  the  note  for  the  price 
of  goods,  which  was  executed  and  de- 
livered more  than  a  year  after  the 
goods  were  delivered,  and  after  the 
note  was  executed  the  maker  sought 
to  procure  the  assignee  of  the   note 
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to  become  his  surety  on  a  note  so 
that  it  might  pass  in  payment  for  the 
stock  of  goods. 

Martin    &    Quisenberry   v.    Hollo- 
well,  6  Ky.  Opin.  204. 


(D)    BONA    FIDE   PURCHASERS. 

§327.  Nature  and  grounds  of  protec- 
tion. 
T!ie  evidence  examined  and  held  suf- 
ficient to  sustain  a  judgment  for  an 
assignee  of  a  note  given  by  one  mem- 
ber of  a  partnership  to  another, 
though  there  were  outstanding  part- 
nership accounts  unsettled  between 
the  pai-tners,  prior  in  date  to  the  note 
executed  and   assigned. 

White  V.  Gabbert,  4  Ky.  Opin.  314. 

A  purchaser  of  a  promissory  note 
in  good  faith  for  a  valuable  consider- 
ation, before  maturity,  is  a  bona  fide  i 
owner,  and  can  not  be  deprived  of  his 
right  to  invoice  a  leg^l  remedy  to  col- 
lect same. 

Scott  &  Wurts  V.  Bryan  &  Grubb, 
1  Ky.  Opin.  424. 

§331.  Actual    notice. 

§332. In   general. 

Where  one  takes  the  last  note  with 
notice  of  an  agreement  between  the 
parties  that  a  certain  purchase-money 
cote  was  to  have  a  preferred  lien  over 
the  remaining  part  of  the  unpaid  pur- 
chase price,  he  can  not  complain  that 
the  preferred  lien  was  adjudged  prior 
to  his. 

Hazelrigg  v.  Trimble,  5  Ky.  Opin. 

526. 

§363.  Titles  and  rights  acquired  by 
bona  fide  purchasers. 
Where  there  is  an  agreement  be- 
tween a  debtor  and  creditor  that  a 
note  given  to  evidence  the  debt  shall 
be  paid  in  lumber,  but  no  mention  of 
this  is  made  in  the  note,  which  is  a 
plain  note  payable  in  bank,  and  the 
note  is  purchased  before  maturity  for 
a  valuable  consideration  without  no- 
tice or  knowledge  of  the  agreement  as 
to  how  it  is  payable,  the  innocent  hold- 
er is  protected  and  may  collect  It  ac- 
cording to  its  terms. 

Mehler  &  Bstenkemper  v.  Fergu- 
son, 10  Ky.  Opin.  178. 


§364.  Defenses   as   against   bona   fide 
purchasers. 

§365. in   general. 

A    purchaser   of   a   note,    assigned 

after  maturity,  takes  it  subject  to  all 

the  equities  that  it  would  have  been 

subject  to  in  the  hands  of  the  payee. 

Hopper  V.  Holtzclau,  2  Ky.  Opin. 

665. 

VL    PRESENTMENT,  DEMAND,  NO- 
TICE, AND  PROTEST. 

§385.  Nature  and  grounds  of  require- 
ment of  diligence  of  holder. 
Due  diligence  in  protesting  and  pre- 
senting an  order  for  collection  is  re- 
quired,  and  where  a  defendant  fails 
to  show  this,  he  is  guilty  of  laches. 
Tucker  v.  Wright,  4  Ky.  Opin.  205. 

§388.  Presentment  for  acceptance. 

It  was  held  that  the  drawers  of  bills 
were  not  discharged  from  liability  to 
the  payee  because  of  the  failure  to 
present  the  bills  to  the  drawee  for 
payment. 

Clark    &    Duncan,  Assignees    of 

Bank    of     Bowling     Green,     v. 

Hines  &   Thomas,  6  Ky.  Opin. 

556. 

§  389. Necessity. 

The  mere  allegation  of  "no  funds"  in 
the  hands  of  the  drawee  is  not  suffi- 
cient to  dispense  with  presentment 
and  notice,  since  the  averment  might 
be  true,  and  yet  the  drawee  may  have 
been  under  obligation  to  pay  the  bill. 
England  v.  Bricken,  7  Ky.  Opin. 
199. 

§  391. Sufficiency. 

The  presentment  and  demand  neces- 
sary to  make  an  indorser  of  a  bill  or 
note  liable  must  be  made  on  the  last 
day  of  grace;  and  if  made  after  the 
last  day,  or  before  the  last  day  only, 
such  indorser  is  discharged. 

National    Bank    of    Monticello    v. 
Bryant,  8  Ky.  Opin.  727. 

§408.  Protest  and   certificate  thereof. 
Protest  is  not  necessary  to  bind  an 
indorser  or  acceptor  of  an  inland  bill 
of  exchange. 

Berte  v.  Evans,  7  Ky.  Opin.  69. 

§  409. Requisites  and  sufficiency. 

Where  a  notary,  upon  diligent  in- 
quiry,  obtained   the  information   that 
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the  indorser  of  a  bill  lived  without 
the  city  limits,  the  depositing  of  notice 
of  protest  in  the  postoffice,  which  was 
postpaid  and  addressed  to  the  surety, 
on  the  evening  of  the  day  the  bill 
was  protected,  shows  sufficient  dili- 
gence on  the  part  of  the  notary  in 
giving  the  notice. 

Ferguson     v.   Dougherty,   7     Ky. 
Opin.  429. 

§411.  Sufficiency  of  notice  of  nonpay- 
ment and  of  protest. 
An  irregularity  or  laches  on  the 
part  of  officers  of  a  bank,  in  forward- 
ing a  notice  of  protest,  by  an  incor- 
rect direction  of  the  same,  is  cured  by 
giving  notice  through  the  postoffice  at 
Which  the  payor  usually  receives  his 
mail. 

Burks  V.  Lane,  4  Ky.  Opin.  463. 

§412. Notice  by  mail. 

Where  a  notary  protested  a  note 
and  mailed  a  notice  of  the  protest  the 
next  day  so  that  it  reached  the  maker 
at  1  p.  m.  on  the  day  following  the 
protest,  the  action  of  the  notary  in 
mailing  the  protest  was  with  suffi- 
cient diligence. 

Arnold  v.  Coddin's  Admr.,   6  Ky. 
Opin.  5. 

§415. Place. 

Notice  of  protest  for  nonpayment 
should  be  mailed  to  a  drawer  and  in- 
dorser at  his  last  known  postoffice  ad- 
dress, and  where  at  the  time  a  bill  or 
note  is  drawn  or  indorsed  the  party 
resides  at  a  certain  place  the  holder 
may  presume  that  he  resides  there  at 
its  maturity  and  send  his  notice  of  pro- 
test accordingly,  unless  he  has  re- 
ceived information  of  his  change  of 
residence;  and  where  there  is  more 
than  one  postoffice  where  the  indorser 
is  in  the  habit  of  receiving  his  letters, 
notices  may  be  sent  to  either  of  such 
addresses. 

Menzies  v.  Farmers'  Bank  of  Ken- 
tucky, 11  Ky.  Opin.  634. 


VII.     PAYMENT   AND   DISCHARGE. 

§425.  Nature  and  modes  of  discharge 
in  general. 
An  instruction  that,  "If  the  pay- 
ments were  made  by  appellant  before 
the  notes  were  in  fact  transferred  or 
assigned  or  before  notice  of  the  trans- 


fer and  assignment,  he  is  entitled  to 
credit  for  such  payments."  is  proper. 
Davis   v.    DeHaven,    4   Ky.    Opin. 
301. 

Where  a  day  of  payment  is  stipu- 
lated in  a  promissory  note  and  then 
a  covenant  inserted  securing  to  the 
debtor  the  privilege  of  extension  at 
his  own  pleasure,  from  year  to  year, 
by  paying  the  interest  annually  it  is 
not  in  conflict  with  any  law  or  public 
policy;  but  when  a  failure  to  pay  the 
interest  promptly  occurs,  the  privi- 
lege is  forfeited. 

McCormick  v.  Wilson's  Admr.,   1 
Ky.  Opin.  491. 

Where  an  action  is  founded  on  the 
alleged  non-payment  of  a*  bill  of  ex- 
change drawn  by  R.  and  accepted  by 
B.,  proof  of  a  different  debt  Is  not 
competent. 

Brannin,  Summers  &  Co.  v.  Ross, 
4  Ky.  Opin.  294. 

§  428.  Mode    and    sufficiency    of    pay- 
ment. 
Where  no  place  of  payment  of  a  note 
is  fixed  the  law  fixes  the  place  at  the 
residence  of  the  payee. 

Lockridge's  Admr.  v.  Stone,  7  Ky. 
Opin.  35. 

§430. New  bills  or  notes. 

A  court  can  not  presume  that  the 
parties,  in  the  renewal  of  a  note,  erred 
in  the  calculation  of  the  interest  due. 

O'Brien  v.  Edmondson,  7  Ky.  Opin. 
347. 

§433.  Indorsement  of  payments. 

The  surety  on  a  promissory  note  has 
the  right  to  have  all  payments  made 
on  the  note  applied  as  credits. 

Armstrong  v.  Smith,  9  Ky.  Opin. 
370. 

Where  it  is  provided  in  a  promis- 
sory note  that  interest  shall  be  paid  at 
the  rate  of  six  per  cent,  and  payments 
are  made  on  the  note,  any  such  pay- 
ments  in  excess  of  such  interest  must 
be  held  as  payments  on  the  principal; 
and  the  fact  that  the  holder  of  the 
note  credits  them  as  for  interest  only 
will  not  prevent  them  from  being  used 
to  reduce  the  principal. 

Wilson   V.    Lawson,    9    Ky.    Opin. 
452. 
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§436.  Discharge.  i 

Possession  of  a  note  by  the  payor,  i 
if  sufficiently  proven,  is  prima  facie  i 
evidence   of   satisfaction   and   surren- 1 
der  in  the  absence  of  other  evidence 
to  explain  the  possession. 

Shrader  v.  Lewis,  5  Ky.  Opin.  790. 

§439d Payment   or   satisfaction    by 

other  parties. 
A  note  taken  up  by  a  volunteer, 
though  assigned  to  him  without  re- 
course, is  discharged  as  against  the 
obligor,  in  a  suit  to  enforce  its  col- 
lection. 

Murphy  &  McCalister  v.  Hughes' 
Admr..  2  Ky.  Opin.  667. 

Where  the  owner  indorses  a  note 
to  the  bank  for  collection  against  the 
maker,  and  pursuant  to  an  agreement 
between  the  maker  and  another,  it 
is  paid  by  such  other  person,  who 
receives  it  from  the  bank  to  hold  it 
and  the  vendor's  lien  to  secure  him 
for  advancing  the  money,  the  holder 
can  not  question  the  authority  of  the 
bank  to  turn  the  note  over  to  the  per- 
son advancing  the  money;  since  he 
can  not  hold  the  money  he  receives 
from  the  bank  and  complain  that  the 
bank  had  so  such  authority,  but  he 
mnst  either  return  the  money  or  satis- 
fy the  implied  agreement  of  the  bank 
that  the  person  satisfying  such  note 
shall  hold  it  as  assignee. 

Daugherty  v.  Weitzel,  9  Ky.  Opin. 
342. 


VIIL     ACTIONS. 

§441.  Right  of  action. 

In  the  absence  of  allegations  in  a 
petition  on  a  bill  of  exchange  of  notice 
of  dishonor*  no  action  can  be  main- 
tained against  the  indorsers,  where  no 
proof  of  notice  of  dishonor  is  shown. 
Isbell  V.  Bank  of  Louisville,  2  Ky. 
Opin.  241. 


§445.- 


-Time  of  accrual. 


§440.  Rights  of  parties  on  payment  or 

discharge. 
Where  a  note  already  due,  with  sev- 
eral payments  credited  thereon,  is 
assig^ned,  and  by  mistake  or  fraud  in 
the  calculation  of  the  credits  and 
interest,  the  assignor  is  made  to  be- 
lieve that  there  was  only  a  balance  of 
three  hundred  and  thirty  dollars  due 
thereon,  when  in  fact  there  was  at  the 
time  six  hundred  and  ninety-three  dol- 
lars dup.  a  court  of  equity  will  compel 
the  assignee  to  refund  to  the  assignor 
the  amount  in  excess  of  the  sum  sup- 
posed TO  be  due  when  the  note  was 
assigned. 

Hopkins   v.   Catlett,   5   Ky.   Opin. 

506. 


Where  a  note  at  the  time  the  amend- 
ed petition  was  filed  was  not  due  and 
no  supplemental  petition  was  filed, 
showing  that  such  note  became  due 
before  judgment,  no  judgment  can 
legally  be  rendered  on  the  same. 
Mills  V.  Chelf,  8  Ky.  Opin.  504. 

Where  a  petition  on  a  note  shows 
that  it  was  dated  October  4,  1875,  and 
due  six  months  after  date,  and  the 
suit  on  it  was  begun  on  March  31, 
1876,  it  sufficiently  appears  that  the 
action  is  begun  before  the  maturity 
of  the  note,  and  such  action  must  fail 
where  no  facts  are  alleged  to  bring 
the  case  within  the  statute  permitting 
such  an  action  before  the  maturity  of 
the  note. 

Baker  v.   Ratcliffe,   10  Ky.   Opin. 
748. 

§450.  Defenses. 

§451* In  general. 

The  defense,  that  the  note  sued  on 
was  given  for  a  horse  sold  and  pur- 
chased with  the  intent  and  knowledge 
of  both  buyer  and  seller  that  the  horse 
was  to  be  used  to  enable  the  purchaser 
;  to  carry  on  war  against  the  United 
States,   is  a   valid   defense. 

Harbitt's    Admr.    v.    Curl,    6    Ky. 
Opin.  149. 

Where  appellees  plead  non  est  fac- 
tum to  a  note,  and  the  evidence  as 
to  handwriting  leaves  the  genuineness 
of  the  note  in  doubt,  the  circumstances 
greatly  preponderate  in  favor  of  its 
validity. 

Temple's  Admr.  v.  Beck  &  Mess- 
ing Slaughter,  1  Ky.  Opin.  161. 

The  fact  that  the  plaintiffs,  who  are 
bankers,   charged  the  amount  of  the 
note  of  B.  and  S.  payable  one  day  af- 
ter date,  to  the  account  of  B.  in  his 
'  bank-book  on   the  day  of  the   execn- 
I  tion,  did  not  change  the  character  of 
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the   debt   nor  impair  the   efficacy   of 
the  note. 

Bolce  &   Shannon   v.   Mitchell    & 
Barber,  1  Ky.  Opin.  170. 

The  fact  that  the  obligee  failed  to 
procure  additional  surety  on  the  note 
is  no  defense  to  it. 

Murphy    v.    Hubble,    1    Ky.    Opin. 
146. 

The  right  to  an  equitable  defense 
to  a  note  is  not  impaired  by  the  as- 
signment of  the  note. 

Ford    V.    Crockett    &    Hildreth,    1 
Ky.  Opin.  382. 

Mistake  by  failure  to  insert  a  term 
of  credit  in  an  order  for  goods,  which 
is  admitted  or  indisputably  proved, 
entitles  the  defendant  to  an  abate- 
ment of  the  action  as  premature,  and, 
as  between  drawer  and  drawee,  is  an 
admissible  defense. 

Crowe   &  Co.   v.   Bruce   &   Co.,   2 
Ky.  Opin.  600. 

Where  the  facts,  in  an  answer  to  a 
suit  on  a  note,  show  it  to  have  been 
given  in  consideration  of  a  half  inter- 
est in  a  business,  and  that  the  plain- 
tiff had  made  no  settlement  of  thf  ! 
partnership  affairs  which  were  ii* 
liquidation,  it  is  sufficient  to  constitute 
a  good  defense  and  a  demurrer  there- 
to should  be  overruled. 

Miller  v.  James,  2  Ky.  Opin.  562. 

Where  a  suit  is  brought  on  notes  by 
their  assignee,  who  has  purchased 
them  for  value,  nothing  can  be  used 
as  a  set-off  against  him  which  was  not 
a  cause  of  action  against  his  assignor 
at  the  time  the  appellant  received 
notice  of  the  assignment. 

Bums  V.  Stephenson,  9  Ky.  Opin.  j 
602.  1 

§  452. Particular  grounds. 

It  is  no  defense  to  a  suit  on  notes, 
to  set  up  an  unlawful  arrangement  be- 
tween the  parties  to  defraud  credit- 
ors: since  such  a  defense  comes  in 
bad  grace  from  a  defendant  who  has 
been  a  partv  to  such  a  fraud. 

Hines  v.  McCormick,  8  Ky.  Opin. 
123. 

§455.  Parties  plaintiff. 

Where  a  bill  of  exchange  was  not 
indorsed  by  the  deceased's  payee,  the 


legal  title  was  not  in  the  holder  of  the 
bill,  but  in  the  legal  representative  of 
the  payee,  who  was  a  necessary  party 
to  an  action  by  the  holder. 

Hathaway  v.  Morris,  6  Ky.  Opin. 
167. 

§  468.  Parties  defendant. 

A  bank  has  the  right  to  look  to  the 
parties  to  a  bill  of  exchange  for  pay- 
ment, and  can  coerce  it  out  of  an  in- 
dorser  in  preference  to  the  maker 
or  drawer  if  it  desires  to  do  so. 

Sanders    v.    Merchants'    Bank.    7 
Ky.  Opin.   111. 

§461.  Declaration,   complaint   or   peti- 
tion. 
§462. Form  and   requisites  in  gen- 
eral. 
Where  a  note  plainly  imports  a  per- 
sonal obligation  of  the  maker,  a  peti- 
tion against  the  maker  in  his  official 
capacity   as   guardian,   is   demurrable 
at  the  instance  of  tlie  guardian's  sure- 
ties. 

Jesse  V.  Jones,  6  Ky.  Opin.  274. 

The  petition  need  not  set  out  the 
consideration  for  the  assignment  of  a 
note. 

Farmer  v.  Milan,  1  Ky.  Opin.  344. 

In  a  suit  on  a  note,  the  possession 
of  it  by  the  plaintiff  and  filing  it  with 
the  petition,  is  sufficient  to  authorize 
recovery  of  the  amount  due  oii  same, 
although  no  distinct  averments  are 
made  in  the  petition  that  the  note 
had  been  transferred  by  delivery  to 
plaintiff,  together  with  an  affidavit 
that  it  was  Just  and  due,  and  that  he 
ought  to  recover  the  amount  of  same. 
Jones  V.  Matheney  &  Son,  2  Ky. 
Opin.  261. 

In  a  suit  on  a  promissory  note  or 
bill  of  exchange,  where  the  petition 
does  not  aver  protest  and  notice  either 
for  non-acceptance  or  non-payment, 
nor  aver  any  excuse,  as  that  the 
drawer  had  no  funds  or  authority  from 
the  drawee  to  draw  upon  him,  the  pe- 
tition is  subject  to  a  general  demurrer. 
Henley  v.  Trimble,  2  Ky.  Opin. 
271. 

Where  a  petition  fails  to  allege  that 
the  plaintiff  was  the  oWner  or  holder 
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of  the  bill  in  litigation,  it  does  not 
constitute  a  cause  of  action. 

Blaydes  v.  Qlum  A  Sons,  3  Ky. 
Opin.  706. 

In   order  to  recover  an  attorney's 
fee,  provided  for  in  a  note,  the  peti- 
tion should  have  averred  the  payment 
of  same  by  the  holder  of  the  note. 
Smith  V.  Kohn  &  Wile,  4  Ky.  Opin. 
517. 

A  petition  which  falls  to  allege  that 
the  drawer  and  indorser  of  the  bill  of 
exchange  were  notified  of  the  protest 
is  bad  on  demurrer. 

Nunnelly  v.  Zachary,  4  Ky.  Opin. 
199. 

An  aUegation  in  a  petition  on  a 
protested  bill,  that  "said  parties  to  the 
same  were  duly  advised  of  said  ac- 
ceptance being  protested,"  is  insuffi- 
cient to  state  a  cause  of  action  under 
Civ.  Code,  S  118,  it  being  a  conclusion 
of  the  pleader  that  the  law  had  been 
complied  with. 

Arnold  V.  Williams,  4  Ky.  Opin. 
462. 

The  appellee  filed  the  note  with  his 
petition,  with  the  assignment  indorsed 
thereon,  and  this  was  evidence  suffi- 
cient to  authorize  the  rendition  of  the 
judgment  against  the  appellant; 
since  the  assignee  of  appellee  was 
before  the  court  and  entitled  to  as- 
sert the  legal  rights  of  the  appellee 
himself,  so  far  as  they  applied  to 
the  note  in  controversy. 

Holt  V.  McGrew,  5  Ky.  Opin.  348. 

If  the  payee  of  a  bill  intends  to 
hold  the  drawer  responsible  for  the 
amount  on  the  grounds  of  want  of 
funds  in  the  hands  of  the  drawee, 
such  fact  must  be  averred  in  the  peti- 
tion, and  it  must  be  further  averred 
that  the  drawee  had  notice  of  the 
protest. 

Baird  v.  Claney,  5  Ky.  Opin.  223. 

A  defect  in  a  petition  on  a  note,  in 
failing  to  allege  non-payment  of  the 
note,  is  cured  by  an  answer  which 
alleges  its  non-payment. 

Heck  V.  Northwestern   Mfg.   Co., 
7  Ky.  Opin.  143. 

Where  the  allegations  of  a  petition 
on  a  note  were  inconsistent  with  the 

10 


statement  which  was  made  a  part  of 
the  note,  it  was  held  that  a  demurrer 
was  properly  sustained  to  the  petition. 
Nunn  V.  O'Brien,  7  Ky.  Opin.  169. 

Where  a  note  contains  a  statement 
of  the  articles  sold,  and  for  which  the 
note  was  given  to  the  extent  that  the 
statement  is  contradictory  to  the  pe- 
tition, the  statement  must  control. 
Nunn  V.  O'Brien,  7  Ky.  Opin.  169. 

A  petition  to  collect-  a  note  must 
state  by  its  own  allegations  a  good 
cause  of  action,  and  the  absence  of 
material  allegations  in  a  pleading  cac 
not  be  supplied  by  the  exhibits  refer- 
red to  by  the  pleader. 

Taylor  v.  Guteman,  9   Ky.   Opin. 
184. 

A    petition    based   upon    a   promis- 
sory note,  to  be  good  as  against  a  de- 
murrer, should  aver  a  promise  to  pay. 
Huffaker  v.  Bank  of  Monticello, 
9  Ky.  OplQ.  194. 

A  complaint  on  a  promissory  note  is 
insufficient  to  support  a  judgment 
when  it  fails  to  aver  an  indebtedness 
or  a  promise  to  pay  on  the  part  of  a 
defendant 

Berry  v.  Chapman.  9  Ky.  Opin.  350. 

A  plaintiff,  in  order  to  recover  on 
a  note,  must  aver  in  his  pleading  that 
the  defendant  is  indebted  to  him  or 
owes  him  something  and  has  promised 
to  pay  it. 

Berry  v.   Chapman,   9   Ky.   Opin. 
350. 

The  filing  of  the  note  or  a  copy 
thereof  as  a  part  of  the  petition  will 
not  obviate  the  necessity  of  setting 
out  the  promise  or  agreement,  as  it 
is  necessary  to  aver  a  promise  or 
agreement  to  pay. 

Ray  V.  Redman,  9  Ky.  Opin.  591. 

The  petition  on  a  promissory  note 
must  contain  within  its  own  body, 
and  not  merely  by  reference  to  another 
paper  or  exhibit,  a  statement  of  the 
facts  constituting  the  cause  of  action; 
and  to  aver  in  such  a  petition  that 
defendant  executed  his  note  to  plain- 
tifT,  without  averring  a  promise  to 
pay,  is  but  pleading  a  conclusion  and 
not  a  fact. 

Corbin  v.  Oldham's  Admx.,  10  Ky. 
Opin.  767. 
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A  plaintiff  who  sues  on  a  promissory 
note  must  aver  that  the  defendant  un- 
dertook, agreed  or  promised  to  do  that 
which  he  is  sued  for  failing  to  per- 
fonn»  or  facts  must  be  alleged  from 
which  the  law  will  imply  a  promise, 
which  can  not  be  done  when  the 
averment  is  that  the  defendant  exe- 
cuted his  note  to  the  plaintiff,  of  a 
given  date,  for  a  given  amount,  pay- 
able at  a  certain  time. 

Corbin  v.  Oldham's  Admx.,  10  Ky. 
Opin.   767. 

A  petition  to  collect  a  note  must  con- 
tain an  allegation  showing  that  the 
defendant  promised  to  pay,  and  the 
execution  of  the  note  sued  on  will  not 
obviate  the  necessity  of  setting  out 
the  undertaking,  promise  or  agree- 
ment. 

Goodpastor    v.    Richart,    11    Ky. 
Opin.  326. 

To  be  sufficient  a  petition  on  notes 
must  allege  a  promise  on  the  part  of 
defendants  to  pay,  and  where  it  is 
attempted  to  enforce  a  lien  on  prop- 
erty facts  must  be  alleged  showing 
such  lien,  an  allegation  that  plain- 
tiff has  a  lien  on  property  being 
merely  the  conclusion  of  the  pleader. 
Kentucky  Electric  Institute  v. 
Gaines,  11  Ky.  Opin.  833. 


§466.- 


-Nature  of  contract. 


In  declaring  upon  a  promissory  note, 
the  pleader  must  set  out  the  material  i 
stipulations    of   the   promise   and   its 
breach,  and  a  failure  to  do  so  will  not 
be  cured  by  filing  the  note  as  a  part ' 
of  the  petition.  I 

Huffaker  v.  Bank  of  Monticello,  8  ' 
Ky.  Opin.  694. 

§472.  Plea,  answer,  or  affidavit  of  de- 
fense. 
Inasmuch  as  the  original  answer 
failed  to  state  that  the  discovery  that 
the  representations  were  false  and 
fraudulent,  was  not  made  until  after 
the  execution  of  the  note,  it  was  not 
sufficient. 

Gayle  v.  Elam,  5  Ky.  Opin.  694. 

The  injured  party  may  by  counter- 
claim, in  a  suit  on  a  note,  recover  any 
damage  he  has  sustained  by  reason 
of  the  failure  of  the  obligee  to  pro- 
cure additional  surety. 

Murphy  v.  Hubble,  1  Ky.  Opin.  146. 


In  an  action  on  a  demand  draft, 
where  the  answer  avers  that  the  time 
of  payment  by  agreement  between  the 
drawer  and  drawee,  had  been  extend- 
ed some  four  months,  it  is  error  to 
sustain  a  demurrer  to  the  answer. 
Crowe  &  Co.  v.  Bruce  &  Co..  2  Ky. 
Opin.  600. 

Where  a  promissory  note  has  been 
assigned  without  the  knowledge  of 
the  payee,  he  is  entitled  to  a  set-off 
against  the  same  to  the  amount  he  has 
paid  the  assignor  before  he  knew  of 
the  assignment. 

Offutt  V.  Kenny,  2  Ky.  Opin.  121. 

On  a  plea  of  non  est  factum,  where 
the  evidence  shows  that  the  defendant 
recognized  his  obligation  after  the 
execution  of  the  note,  the  court  should 
have  instructed  the  Jury  that  al- 
though they  should  believe  from  the 
evidence  that  F.  had  never  signed  the 
note,  yet  if  they  should  believe  from 
the  testimony  that  he  had,  since  the 
signature,  recognized  his  liability  on 
it,  they  should  find  against  him. 

Jones*  Admr.  v.  Forsythe,   4  Ky. 
Opin.  277. 

§473. Form  and  requisites  In  gen- 
eral. 
An  answer  to  a  complaint  to  col- 
lect a  promissory  note  is  insufficient, 
which  admits  that  the  defendant  exe- 
cuted the  note  sued  on,  but  that  it 
was  executed  through  a  mistake  and 
a  lack  of  knowledge  of  the  true 
amount  of  his  indebtedness  to  plaintiff, 
and  that  said  note  was  executed  for 
at  least  $57  too  much,  but  does  not 
state  how  the  mistake  occurred. 

Kackler  v.  Elbersole  &  Glasscock, 
9  Ky.  Opin.  290. 


§  474.- 


-Traverses  or  denials  and  ad- 


missions in  general. 
An  answer  to  a  petition  on  a  note, 
which  merely  alleges  want  of  infor- 
mation or  knowledge  as  to  whether  the 
debt  was  due  as  recited  in  the  petition, 
and  avers  want  of  knowledge  or  infor- 
mation as  to  whether  plaintiffs  ac- 
quired possession  of  the  note  in  the 
manner  alleged,  is  virtually  a  con- 
fession of  the  truth  of  the  matters 
alleged  in  the  petition. 

Allen  V.  Mitchefson,  6  Ky.  Opin. 
621. 
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§475. Execution  and  delivery  of  In- 
strument. 
A  plea  of  non  est  factum  is  sup- 
ported by  proof  showing  that  a  note 
after  execution  was  altered  so  as  to 
proTide  for  Interest  from  date  instead 
of  after  maturity,  as  it  originally  pro- 
vided; and  where  the  consideration 
for  the  note  was  the  sale  of  cattle 
an  action  may  still  be  maintained  for 
the  price  of  the  cattle,  but  this  must 
be  by  the  original  payee  or  his  as- 
signee. 

First  National  Bank  of  Springfield 
V.  Dawson,  11  Ky.  Opin.  26. 

§477. Mistake,  fraud,  or  duress. 

An  answer  to  a  suit  on  a  note  is 
good  which  avers  that  the  note  was 
given  as  a  part  of  the  purchase  money 
of  land,  and  that  the  vendor,  to  in- 
duce him  to  purchase  and  execute  the 
note  in  question,  fraudulently  repre- 
sented that  he  had  a  fee  simple  title, 
and  that  plaintiff  had  only  a  life  es- 
tate in  such  land,  and  that  by  such 
fraudulent  representations  he  had  been 
induced  to  purchase,  and  by  reason 
of  the  defect  in  the  title  to  the  land 
he  had  been  damaged  $250. 

Turley  v.  Kelly,  9  Ky.  Opin.  768. 

§484. Payment  and  discharge. 

A  plea  of  payment  to  a  suit  on  a 
debt  is  good  which  sets  up  a  contem- 
poraneous contract  showing  that  plaln- 
tifT  had  agreed  to  accept  as  payment 
the  performance  of  certain  advertis- 
ing and  supplying  certain  newspapers, 
which  the  defendant  had  performed 
and  supplied. 

Mosby  V.  Hatcher,  8  Ky.  Opin.  10. 

Where  a  suit  is  brought  on  a  note 
which  is  more  than  ten  years  overdue 
and  the  defense  of  payment  is  made,  it 
is  incompetent  for  plaintiff,  in  his  ef- 
fort to  weaken  the  conclusion  that  pay- 
ment had  been  made  that  might  arise 
from  the  long  delay  in  bringing  suit 
to  show  that  he  had  other  notes  which 
he  had  not  sued  on  although  they  were 
many  years  overdue,  since  such  evi- 
dence throws  no  light  on  the  ques- 
tion of  paymeht  and  is  incompetent. 
Worthington  v.  Miller's  Admr.,  11 
Ky.  Opin.  708. 

§486.  Replication    or    repiy   and    sub- 
sequent pleadings. 
A  reply  to  an  answer  to  a  suit  in  a 


note  is  sufficient  when  it  contains  a 
denial  that  the  sum  sued  for  is  for 
interest  calculated  on  defendant's  debt 
at  a  greater  rate  of  interest  than  six 
per  cent. 

Grimes  v.  Williams,  11  Ky.  Opin. 
28. 

§488.  Setting  out,  annexing,  filing  or 
production    of    instrument,    and 
profert  and  oyer. 
Filing  the  evidence  of  a  debt,  a  note, 
with  the  petition  without  the  assign- 
ment  of   the    payee    therein,    by    the 
plaintiff,  he  having  the  possession  and 
making  the  averment  that  he  was  the 
owner,  i§  prima  facie  evidence  of  his 
right  to  the  debt,  and  puts  the  onus 
on  the  defendant,  if  he  questions  the 
right  of  the  plaintiff,  and  the  evidence 
of   the    debt    being   filed    becomes    a 
part  of  the  record. 

Allen   v.   Handle   &   Tyler,   5   Ky. 
Ophi.  215. 

In  an  action  on  a  promissory  note 
the  writing  should  be  referred  to  and 
filed  with  the  petition,  but  failure  to 
do  so  is  not  ground  of  demurrer,  the 
appropriate  remedy  being  by  rule  to 
compel  the  production  of  the  note. 
Brackett  v.  Adams,  5  Ky.  Opin.. 
71. 

§490.  Presumptions     and     burden     of 

proof. 
A  promissory  note  will  be  pre- 
sumed to  contain  all  the  evidence  of 
the  indebtedness  as  well  as  the  en- 
tire agreement  between  the  parties, 
and  where  there  is  a  written  agree- 
ment to  extend  the  time,  it  must  be 
so  stated  in  the  pleadings,  otherwise 
it  amounts  only  to  the  averment  that 
the  parties  agreed  by  parol  at  the  time 
of  the  contract  or  before. 

Schmidt  v.  Miller's  Admr.,  10  Ky. 

Opin.  228. 

§  499. Payment. 

Where  the  allegations  that  an  in- 
dorsement was  fraudulent,  without 
consideration,  and  made  when  the  bill 
was  past  due,  are  denied,  the  burden 
of  proof  is  on  the  plaintiff. 

Davis'  Exrs.  v.  Hane,  1  Ky.  Opin. 
487. 

In  a  suit  on  a  note,  where  the  plea 
of  no  consideration  is  relied  on  as  de- 
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fense  which  was  controverted  by  re- 
ply»  the  burden  of  proof  is  on  the 
defendant. 

Henry  &  Yeizer  v.  Hughey,  1  Ky. 
Opin.  285. 

The  consideration  in  a  note  not 
being  expressed,  it  is  permissible  to 
allege  and  prove  by  parol  that  it  was 
executed  and  delivered  for  no  good 
and  valuable  consideration. 

Bostick  V.  Lfindsay,   4   Ky.   Opin. 
468. 

Where  there  is  a  plea  of  no  con- 
sideration, in  a  suit  on  a  note,  the 
onus  is  on  the  defendant  to  establish 
it  by  proof  of  that  fact. 

Foreman  v.  Hope  Ins.  Co.,  5  Ky. 
Opin.  181. 

It  is  error,  on  the  trial  of  an  issue 
of  non  est  factum,  to  permit  the  plain- 
tiff, against  the  objections  of  the  de- 
fendant, to  prove  certain  papers  pro- 
duced by  the  witness  to  have  been 
executed  by  the  defendant,  and  to 
submit  them  to  the  Jury,  to  prove  by 
comparison,  that  the  note  sued  on  was 
signed  by  the  defendant. 

Jones  V.  Barber,  5  Ky.  Opin.  482. 

§  500.  AdmissibiMty  of  evidence. 

A  mere  parol  agreement  to  extend 
the  time  of  payment  of  a  note  is  in 
contradiction  of  the  note  itself,  and 
therefore  inadmissible. 

Fagan  v.  Elam,  2  Ky.  Opin.  365. 

An  order  drawn  by  the  secretary 
of  a  turnpike  company  on  the  treas- 
urer, is  evidence  of  an  indebtedness 
of  the  amount  from  the  drawer  to  the 
payee. 

Miller's  Admr.  v.  Maxville  Tpk.  R. 
Co.,  2  Ky.  Opin.  658. 

§515.  Weight  and   sufRciency   of   evi- 
dence. 
The  production  and  possession  of  a 
note  is  prima  facie  evidence  of  owner- 
ship. 

Berryman   v.    Cook,    1    Ky.    Opin. 
240. 


§  524.. 


-Possession    as    evidence    of 


ownership. 

The  possession  of  a  bill  of  exchange 

is  prima  facie  evidence  of  ownership 

of  the  bill,  and  having  been  made  a 

part  of  the  petition,  no  other  evidence 


of  ownership  is  necessary,  but  in  the 
absence  of  other  evidence  of  title 
the  payee  or  his  legal  representative 
should  be  made  to  appear  to  the  ac- 
tion. 

Hathaway  v.  Morris,  6  Ky.  Opin. 
167. 

§528.  Amount  of  recovery. 

In  an  action  on  a  note  for  the  price 
of  a  mill,  defendants  are  entitled  to 
a  recoupment  of  the  damages  result- 
ing to  them  from  breach  of  warranty. 
Beaver  v.  Dishman   &   Galloway, 
6  Ky.  Opin.  154. 

In  an  action  on  a  note,  the  amount 
of  recovery,  after  deducting  certain 
set-offs  and  credits,  stated. 

Small  V.  Calhoun,  6  Ky.  Opin.  553. 

Where  notes  were  payable  in  "con- 
federate treasury  notes,"  upon  failure 
to  so  pay  at  the  time  stipulated  for 
payment,  the  measure  of  damages  is 
their  value  at  the  time  and  place  of 
payment 

Lockridge's  Admr.  v.  Stone,  7  Ky. 
Opin.  35. 

§540.  Judgment. 

Where  joint  obligors  are  sued  on  a 
note,  a  Judgment  against  one  of  them 
does  not  prevent  a  Judgment  against 
the  other  at  a  subsequent  term,  al- 
though both  were  served  with  process 
at  the  same  time. 

Ullman    &    Co.    v.    Cloyd,    5    Ky. 
Opin.  336. 

Where  a  suit  is  brought  on  two 
notes  and  the  same  defense  was  made 
to  both  of  them,  and  the  second  note 
was  not  due,  and  for  that  reason 
alone  the  cause  was  reversed,  but  in 
that  case  the  defendant  pleaded  and 
introduced  proof  on  his  set-off  and 
counterclaim,  and  the  court  decided 
against  the  validity  of  such  set-off. 
It  amounts  to  an  adjudication  and  is 
res  adjudicata. 

Bums  V.  Stephenson,  11  Ky.  Opin. 
589. 

Where  a  note  is  reduced  to  a  Judg- 
ment,  the  note  merges  in  the  judg- 
ment, and  thereafter  the  note  being 
in  possession  of  the  executor  of  the 
estate  of  the  holder  of  the  judgment, 
he  has  no  right  to  assign  the  same 
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and  the  assignee  thereof  has  no  title 
or  claim  to  it. 

Webster  v.  Webster,  13  Ky.  Opln. 
546. 

§542.  Appeal. 

Where  in  a  suit  on  a  note,  the  law 
and  the  facts  are  submitted  to  the 
conrtp  its  Judgment  thereon  is  final, 
and  may  be  appealed  from  without 
first  making  a  motion  for  a  new  trial; 
such  preliminary  step  being  only  nec- 
essary in  cases  where  trials  have 
been  liad  and  verdicts  rendered  by  a 
jury. 

Armstrong  v.  Smith,  9  Ky.  Opin. 
370. 

BOARD. 

Assignment  of  contract  for  board,  see 
Assignments,  §  94. 

Liability  of  defendant  for,  during  con- 
finement in  jail,  see  Costs,  §  292. 


BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  V,  D; 

Fraudulent  Conveyance,  §S  198,  199, 
203; 

Judicial  Sales,  S  H; 

Vendor  and  Purchaser,  V,  C. 

Liability  for  mechanic's  lien,  see  Me- 
chanic's Liens,  §  204. 

Purchaser  after  maturity  of  note,  see 
Bills  and  Notes,  S  365. 

BONDS. 

L  REQUISITES  AND  VALIDITY. 
S3.  Parties. 

§  4. Obligors  and  obligees. 

S12.  ISxecution  in  general, 
n.  CONSTRUCTION     AND     OPSRA- 
TIOR 
S  48.  General    rules    of    construc- 
tion. 
S  50.  Common    law    or    statutory 
bonds. 
V.  ACTIONS. 

S  114.  Right  of  action. 

S  121.  Jurisdiction  and  venue. 

§  123.  Pleading. 

}  124. Declaration,     complaint, 

or  petition. 
S  129.  £?vidence. 

1 130. ^Presumptions    and    bur- 
den of  proof. 


See  Recognisances. 

Administrator's  and  executor's  bonds, 

see  Executors  and  Administrators, 

XIL 
Amount  of  attachment  bond,  see  At- 
tachment, S  132. 
Appeal  bond,  see  Appeal,  S  372. 
Bail  bond,  see  Bail,  SS  54,  63. 
Breach  of  tavern  keeper's  bond,  see 

Intoxicating  Liquors,  §  88. 
Cancellation  of  corporate  bonds,  see 

Cancellation  of  Instruments,  fi  2. 
Claimant's     bond,     see     Attachment, 

S  298. 
Committee's  bond,  see  Insane  Persons, 

§  45. 
Costs  bond,  see  Costs,  IV. 
Form   and    requisites    of   attachment 

bond,  see  Attachment,  S  132. 
Guardian's   bond,    see   Guardian    and 

Ward,  §  15. 
Indemnity  bond,  see  Indemnity,  §  4 ; 

Sheriffs  and  Constables,  S  89. 
Injunction  bond,  see  Injunction,  S  148. 
Liability  of  clerk  of  court  on  official 

bond,  see  Clerks  of  Courts,  §  73. 
Liability  of  sheriff  on   official   bond, 

see  Taxation,  §  568. 
Liability  on  administration  bond,  see 

Executors  and  Administrators,  XII. 
Liability  on  appeal  bonds,  see  Appeal, 

xvra. 

Liability  on  attachment  bond,  see  At- 
tachment, X. 

Liability  on  cost  bond,  see  Costs, 
§  139. 

Liability  on  executor's  bond,  see 
Executors  and  Administrators,  §  26. 

Liability  on  guardian's  bond,  see 
Guardian  and  Ward,  VTII,  S  92. 

Liability  on  injunction  bonds,  see  In- 
junction, VIIL 

Liability  on  receiver's  bond,  see  Re- 
ceivers, §  212. 

Liability  on  replevin  bond,  see  Re- 
plevin, vn. 

Liability  on  sheriffs  bond,  see 
Sheriffs  and  Constables,  IV. 

Limitation  off  action  on  bond,  see 
Limitation  of  Actions,  S  22. 

Municipal  bonds,  see  Municipal  Cor- 
porations, XIII,  C. 

Of  administrator,  see  EiXecutors  and 
Administrators,  8  26. 

Of  committee  of  insane  person,  see 
Insane  Persons,  9  45. 

Of  executor,  see  Bxecutors  and  Ad- 
ministrators, f  26. 

Official  bonds,  see  Officers,  IV. 
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Of  guardian,  see  Guardian  and  Ward, 
VIII,  §  15. 

Of  marshal,  see  Officers,  §  35. 

Of  master  commissioner,  see  Equity, 
§  398. 

Of  purchaser  at  Judicial  sale,  see  Ju- 
dicial  Sales,   §S  18,   27. 

Of   receiver,   see   Receivers,    §  51. 

Of  street  railway  company,  see  Cor- 
porations, 9  468. 

Of  tax  collector,  see  Taxation,  §  568. 

Of  trustee,  see  Trusts,  S  161. 

Peace  hond,  see  Breach  of  the  Peace, 
S  22. 

Requisites  and  sufficiency  of  bail  bond, 
see  Bail,  S  H. 

Validity  of  corporate  bonds,  see  Cor- 
porations, §  415. 

Replevin  bond,  see  Replevin,  §§  33, 
49.  120. 

Title  bond,  see  Vendor  and  Purchaser, 
§  26. 

I.     REQUISITES    AND    VALIDITY. 

§3.  Parties. 

§4. Obligors  and  obligees. 

Where,  pursuant  to  the  provisions 
of  the  act  of  February,  1872,  empower- 
ing a  turnpike  company  to  issue  its 
bonds,  a  company  issues  its  bonds 
and  executes  a  mortgage  to  secure  the 
bondholders,  and  the  officers  and  di- 
rectors are  the  creditors,  and  the 
transaction  is  in  good  (faith,  such 
bonds  will  be  held  valid  even  though 
issued  by  such  directors  to  them- 
selves, when  they  have  advanced  the 
money  to  build  the  road. 

Old   State  Road   &   Ripple   Creek 

Tpk.  Co.  V.  Smith,  10  Ky.  Opin. 

624. 

§  12.  Execution  in  general. 

Where  a  clerk  so  far  neglects  his 
duties  as  to  take  and  attest  a  bond 
without  getting  the  names  of  the  pro- 
posed securities  (and  which  had  been 
approved  by  the  court)  to  it  in  such  a 
manner  as  to  hind  them,  he  and  his 
sureties  are  liable  for  this  official 
misconduct. 

Chamberlin  &  Tapp  v.  Brewer,  3 
Ky.  Opin.  178. 

II.     CONSTRUCTION    AND    OPERA- 
TION. 

§48.  General   rules  of  construction. 
Mistakes   in    the   issue   of   a    bond 


given  can  be  corrected  like  mistakes 
in  other  instruments,  where  it  is 
shown  that  a  prior  bond  for  the  same 
purpose  had  been  executed. 

Taylor  v.  Taylor,  4  Ky.  Opin.  253. 

la  locating;  land,  natural  objects 
called  for  in  the  patent  must  govern, 
but  if  they  have  been  destroyed  and 
can  not  be  located,  then  the  courses 
and  distances  given  must  be  resorted 
to;  but  there  can  be  no  reason  why 
courses  should  prevail  over  distances 
called  for. 

Popular    Mountain    Coal     Co.     v. 
Dick,  7  Ky.  Opin.  420. 

A  bond  to  the  commonwealth  for 
securing  payment  to  the  person  en- 
titled to  receive  it,  is  virtually  a  bond 
to  that  person,  and  is,  therefore,  a 
good  statutory  bond  in  substance  and 
efiTect. 

Bottom    V.    Caldweirs    Trustee,    3 
Ky.   Opin.   634. 

§50.  Common  law  or  statutory  bonds. 

Where  the  trustee  of  the  Jury  fund 

of  Daviess  county,   without  an   order 

from  court,  filed  a  second  bond,  which 

,  was   approved   as   the   first   one   had 

I  been,  and  contained  the  name  of  only 

one  of  the  original  sureties,  the  second 

bond  was  not  a  cumulative  one,  but 

a  renewal  in  entirety. 

Commonwealth    v.    Blair,    1    Ky. 
Opin.  238. 


V.     ACTIONS. 

§114.  Right  of  action. 

'      Before  recovery  of  amounts  due  on 

'  a  bond  can  be  had,  it  must  be  shown 

I  that  payments  made  by  the  commiS' 

sioner  to  the  distributees  of  an  estate 

were  advances  by  him  personally,  and 

not  of  a  fund  alleged  to  have  been 

paid  in  full  discharge  of  the  bond. 

Gunter  v.   Hill  &   Duncan,   3   Ky. 
Opin.  144. 

§  121.  Jurisdiction  and  venue. 

A  common-law  obligation  can  only 
be  proceeded  upon  in  a  court  having 
civil  Jurisdiction. 

Commonwealth  v.  Skeeters,  10  Ky. 
Opin.  924. 
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§  123.  Pleading. 

§  124^ Declaration,     complaint,     or 

petition. 
To  be  sufficient,  a  petition  for  a . 
breach  of  coyenant,  the  bond  sued ! 
upon  should  be  set  forth  in  substance  ! 
so  as  to  show  the  undertaking  of  the  | 
parties,  and  to  make  the  bond  a  part  j 
of  the  petition  does  not  supply  these 
averments. 

Anderson   v.  Hays,   10   Ky.   Opin. 
167. 

The  stipulations  of  a  bond  upon 
which  a  recovery  is  sought  must  be 
alleged  in  the  petition  in  order  that 
the  liability  of  the  bondsmen  may  be 
determined,  and  the  breach  must  also 
be  alleged. 

Smithinson's    Admr.    v.    Ulurlen's 
Admr.p   10  Ky.  Opin.  340. 

§129.  Evidence. 

§130. Presumptions  and  burden  of 

proof. 
The  legal  presumption  of  validity 
attaches  to  a  bond,  and  extraneous 
evidence  of  invalidity  should  so  far 
overcome  the  evidence  of  validity  as 
to  rebut  the  legal  presumption  of 
genuineness. 

Chamberlin  &  Tapp  v.  Brewer,  3 

Ky.  Opin.  178. 


BOOK  ACCOUNT. 

See  Account,  Action  on,  §  16. 


§  19.  Roads,  ways,  and  public 
grounds. 

§  20. Public  ways. 

§  24.  Priority  of  grants  and  deeds. 
II.  BVIDBNCE,  ASCERTAINMENT, 
AND  ESTABLISHMENT. 

§  34.  Admissibility   of   evidence. 

§  35. In  general. 

§  36. ^Documentary  evidence. 

§  37.  Weight  and  suflSclency  of 
evidence. 

§  38.  Trial  of  issues. 

§  39. Conduct  in  general. 

§  41. Instructions. 

§  43.  Judgment  and  enforcement 
thereof. 

§  46.  Agreements  between  parties. 

§  47.  E3stoppel  .in  general. 

§49.  Practicaf  location  by  parties. 

§  50.  Adjudication  by  public  au- 
thorities. 

§  51. In  general. 

§  54.  Official  surveys. 

Arbitration  of  boundary  line,  see  Ar- 
bitration and  Award,  §  82. 

Boundary  line  by  prescription,  see  Ad- 
verse Possession,  §  19. 

ESquitable  relief  in  case  of  confusion 
of  boundary,  see  Equity,  §  15. 

Ehctension  of  boundaries  of  town,  see 
Municipal  Corporations,  §§  26,  29. 

Misrepresentations  as  to  boundaries, 
see  Contracts,  §  258. 

Submission  of  disputed  boundary  line, 
see  Arbitration  and  Award,  §  79. 


BORROWING. 

Directors  of  corporation  borrowing 
money  to  pay  losses,  see  Corpora- 
tions, §  460. 


BOUNDARIES. 

I.  DESCRIPTION. 

S  3.  Relative  importance  of  con- 
flicting elements. 

§  4.  Natural  and  permanent  ob- 
jects. 

§  7.  Location  of  comers. 

§8.  Location  of  lines. 

§  10.  Maps,  plats,  and  field  notes. 

§  12.  Waters  and  water  courses. 

S  16. Unnavigable  streams, 

lakes,  and  ponds. 

§  18. Meandered  waters. 


I.    DESCRIPTION. 

§3.  Relative  importance  of  conflict- 
ing elements. 
Where  a  watershed  on  a  certain 
ridge  Is  adopted  by  the  grantor  and 
the  grantee  as  a  comer  of  a  certain 
survey,  such  natural  object  will  control 
in  the  absence  of  a  marked  line,  and 
courses  and  distances  must  give  way 
to  it. 

Ratclift   V.   Kitchen,    7   Ky.   Opin. 
112. 

In  case  of  a  disputed  boundary,  if 
the  commissioners  have  run  the  lines 
and  fixed  the  comers  in  making  the 
allotment,  such  comers  and  lines  must 
govern,  and  if  there  is  a  mistake  by 
which  all  the  land  Is  not  included  in 
the  division,  it  can  be  corrected  only 
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by  a  court  of  equity,  and  not  by  eject- 
ment 

LoulSYiUe  &  N.  R.  Co.  v.  Mitchell, 
7  Ky.  Opin.  144. 

In  conflicting  conveyances,  the 
natural  objects  or  monuments  called 
for  in  the  description  must  prevail 
over  a  specific  description  of  that  lo- 
cality contained  in  the  conveyance. 
Curtis  v.  Kinnead's  Exx.,  10  Ky. 
Opin.  920. 

For  a  means  of  arriving  at  a  proper 
boundary  line  between  adjoining  land- 
owners, see  opinion. 

Warmoth  v.  Fitchen,  13  Ky.  Opin. 
307. 

§4.  Natural  and  permanent  objects. 

Where  the  degrees  or  courses  in  a 
deed  differ  from  the  natural  or  arti- 
ficial object  designating  the  boundary, 
the  courses  must  yield  to  it. 

Wlnscott  V.  Bricken's  Exr.,  5  Ky. 
Opin.  728. 

Comer  trees  which  are  proven  to 
the  calls  of  a  patent  are  prima  facie 
evidence  that  the  survey  was  so  lo- 
cated. 

Seale     v.     Brandenburg,     5     Ky. 
Opin.  791. 

Where  the  lines  and  comers  corre- 
spond with  the  immovable  and  natural 
objects  as  fixed  by  the  survey,  the 
courses  and  distances  must  yield,  and 
on  the  contrary  'when  the  lines  and 
courses  have  been  effaced  courses  in 
the  patent  govern. 

Seale  v.  Brandenburg,  5  Ky.  Opin. 
791. 

Where  a  boundary  line  is  to  be  de- 
termined between  two  land  owners, 
courses  and  distances  called  for  in 
the  deed  must  yield  to  monuments  or 
local  objects  called  for  in  the  descrip- 
tion. 

Kidwell  V.  Houston,  8  Ky.  Opin. 
386. 

§7.  Location  of  corners. 

It  was  held  that  the  surveyor  in  at- 
tempting to  locate  a  disputed  comer 
should  locate  it  at  the  point  fixed 
by  the  commissioners  who  made  di- 
vision of  the  land. 

Louisville  &  N.  It  Co.  v.  Mitchell, 
7  Ky.  Opin.  144. 


Evidence  of  reputation  is  admissible 
to  establish  an  ancient  comer  or 
boundary  but  it  is  not  evidence  of 
reputation  for  a  witness  to  say  that 
he  ascertained  from  others  that  a  cer- 
tain point  was  a  boundary;  for  it  is 
the  province  of  the  court  and  not  of 
witnesses  to  weigh  the  evidence  and 
draw  conclusions,  except  where  wit- 
nesses testify  as  experts,  when  they 
may  sometimes  give  opinions  on  ques- 
tions of  fact 

Brooks  V.  Frizby,  9  Ky.  Opin.  454. 

§8.  Location  of  lines. 

Boundary  lines  of  land  may  be  desig- 
nated by  physical  or  natural  objects 
set  up  for  that  purpose  by  the  owners, 
or  fixed  and  established  by  the  sur- 
veyor in  the  presence  of  witnesses, 
or  both  means,  and  in  such  cases  the 
exact  location  of  a  given  line  must  be 
proven  by  witnesses. 

Roberts  v.  Collett,  6  Ky.  Opin.  671. 

Although  a  boundary  line  agrjeed  to 
by  parol  in  1868  is  not  enforcible  in 
a  contest  over  it  in  1875,  yet  the  fact 
Uiat  it  was  made  furnishes  strong 
evidence  that  the  line  agreed  upon  is 
the  true  line;  and  where  persons 
interested  in  establishing  such  line, 
who  are  not  parties  to  the  agreement, 
were  present  at  least  a  part  of  the 
time  it  was  being  run  and  were  fully 
advised  of  the  purpose  for  which  it 
was  run,  made  no  objections  to  it 
they  are  to  a  certain  extent  bound 
by  it,  and  good  faith  required  them 
to  make  known  the  fact  that  they 
would  not  abide  by  the  line  as  run, 
and  the  chancellor  should  not  inter- 
fere to  relieve  them  by  establishing 
a  different  line,  unless  the  evidence 
is  clear  that  the  agreed  line  is  not 
the  true  line. 

Phillips   V.    Eades,    10   Ky.    Opin. 
907. 

A  parol  agreement  establishing  the 
boundary  between  distinct  tracts  of 
land  may  be  enforced  in  a  court  of 
equity. 

Threldkeld    v.    Winston,    10    Ky. 
Opin.  956. 

It  is  the  general  rule  that  when  a 
boundary  line  is  drawn  between  given 
points,    it   is    to   be   a   straight    line 
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passing  from  one  point  to  the  other 
by  the  nearest  course. 

Cnitcher  y.  Shelby  R.  R.  Dlst  of 
Shelby  Co.,  11  Ky.  Opin.  404. 

§10.  Maps,  plats,  and   field   notes. 

The  purchasers  of  lots  from  the  par- 
ties who  made  out  and  recorded  the 
plat  are  bound  by  the  plat,  In  the 
absence  of  a  showing  that  the  plat 
does  not  correctly  describe  the  lots, 
streets  and  alleys. 

McGregor  v.  Brown,  7  Ky.  Opin. 
586. 

§12.  Waters  and  water  courses. 

The  doctrine  of  accretion,  as  de- 
cided in  3  Bush,  3  Bibb  (Toder  v. 
Swope  &  Hardin,  259),  is  not  appli- 
cable to  small  streams  and  branches, 
but  to  navigable  streams,  and  a  deed, 
"bounding  on  the  creek,"  stc.,  means 
to  the  edge  of  the  creek  and  not  to 
the  center. 

Miller  v.  Layne,  4  Ky.  Opin.  624. 

A  patent  that  calls  to  run  from  a 
point  of  beginning  with  the  meanders 
of  a  riyer  necessarily  imports  that  the 
river  is  the  boundary;  and  though  the 
courses  and  distances  as  designated 
may  not  always  correspond  with  the 
sinuosities  of  the  river,  yet,  as  in  all 
other  cases  of  apparent  and  generally 
accidental  divergence  the  natural 
boundary  controls  and  defines  the  land 
appropriated. 

Devaxhier  v.  Buford,  2  Ky.  Opin. 
612. 

§16.^ Nonnavigable   streams,   lakes, 

and  ponds. 
Where  a  conveyance  is  made  of  so 
much  of  a  tract  of  land  as  is  bounded 
on  one  side  by  a  highway  and  on  the 
other  by  a  branch,  it  means  to  the 
center  of  the  branch  and  can  not  be 
construed  to  embrace  land  on  the 
opposite  side  of  such  branch. 

Benningfleld    v.    Luchett,    13    Ky. 

Opin.  577. 

§13. Meandered  waters. 

The  mere  fact  that  the  surveyor  of 
land  adjoining  the  Ohio  river  called 
for  natural  objects  on  the  river  bank, 
in  running  the  line  up  and  down  the 
river,  is  no  evidence  that  the  line 
is  the  boundary  line,  it  constituting 
a  mere  meander  line,  and  the  title  of 


the  owner  of  such  land  extends  to  the 
low  water  mark. 

Camerson  v.  Beatty,  13  Ky.  Opin. 
242. 

§  19.  Roads,  ways,  and  public  ground*. 
Where  the  last  line  of  the  lot,  ac- 
cording to  the  calls  of  the  deed,  must 
run  with  the  line  of  P.  street,  which 
is  known  and  recognized  by  the  par- 
ties and  is  made  the  southern  bound- 
ary of  the  lot,  that  being  an  estab- 
lished lipe,  the  courses  in  the  deed 
must  be  made  to  conform  to  that  line. 
Hargraves  v.   Pope,   5   Ky.   Opin. 
549. 

§20. Public  ways. 

A  conveyance  calling  for  objects  on 
the  margin  of  a  highway  and  running 
with  it,  passes  the  fee  to  the  center 
of  such  highway,  where  there  Is  noth- 
ing in  the  deed  to  show  a  contrary 
intention. 

Campbell  v.  Royce,  10  Ky.  Opin. 
743. 

§24.  Priority  of  grants  and  deeds. 

When  patents  conflict  as  to  a  bound- 
ary, the  first  entry  and  claim  in  the 
absence  of  an  actual  occupancy  and 
enclosure  within  the  interference  must 
prevail. 

Thacker  v.  Crawford,  12  Ky.  Opin. 
521. 

II.    eividbnCe,    ascertainment. 

AND  ESTABLISHMENT. 

§34.  Admissibility    of    evidence. 

§35. In  general. 

The  field  notes  of  the  original  sur- 
veyor are  competent  evidence  to 
establish  a  boundary  line. 

Carman  v.  Johnson,  3  Ky.  Opin. 
623. 

Though  a  deed  may  pass  no  title  it 
may  be  admitted  as  evidence  of 
boundary. 

KeUy  V.  Kelly,  1  Ky.  Opin.  328. 

Visible  or  actual  boundaries  of  land, 
whether  natural  or  artificial,  are  to 
be  taken  as  the  abuttals  of  a  survey 
so  long  as  they  can  be  found  or 
proven,  and  it  is  only  in  case  the  de- 
scription in  a  conveyance  is  ambiguous 
or  doubtful  that  parol  evidence  of 
practical  construction  given  by  the 
parties,  by  acts  of  occupancy,  recog- 
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nition  of  monuments  or  boundaries,  or   cessioner,  such  record  concessions  are 


otherwise,  is  admissible  in  aid  of  the 
interpretation. 

Cissel  V.  Rapier,  11  Ky.  Opin.  553. 

In  a  suit  to  determine  the  owner- 
ship and  boundaries  of  land,  the 
record  of  a  Judgment  ordering  the 
sale  of  the  land  and  the  purchase 
thereof  by  the  appellant  at  commis- 
sioner's sale  is  competent  evidence  to 
show  title  and  to  connect  the  appel- 
lant with  those  who  were  divested  of 
title  by  the  sale  made  in  pursuance  of 
the  judgment. 

Jones  V.  Spaulding,  12  Ky.  Opin. 
525. 

§  36. Documentary  evidence. 

Those  claiming  and  holding  the  pos- 
session of  real  estate  under  a  deed 
of  conveyance  to  their  ancestor  are 
bound  by  the  boundary  of  the  land  as 
described  in  such  deed,  where  there  is 
no  allegation  of  mistake  made  in  such 
calls  or  an  attempt  to  reform  the 
deed. 

Marshall  v.  Brown,  12   Ky.  Opin. 
193. 

The  best  evidence  of  the  boundary 
of  real  estate  is  the  recorded  deed 
which  conveys  it;  and  where  fraud 
or  mistake  is  alleged  it  will  require 
stronger  proof  than  the  mere  decla- 
ration of  the  parties  to  contradict  the 
plain  stipulations  of  the  written  in- 
strument. 

McGill  V.  Cromwell's  Gdn.,  12  Ky. 
Opin.  259. 

§37.  Weight    and    sufficiency    of    evi- 
dence. 
A  large  surplus  is  not  per  se  proof 
of   a   substantial    deviation   from    the 
original  survey. 

Powell  V.  Davis,  2  Ky.  Opin.  137. 

The  report  of  survey  and  designation 
of  boundary  made  in  the  presence  of 
the  appellant  without  objection  to  its 
accuracy,  and  acquiesced  in  by  him 
for  many  years,  is  prima  facie  evi- 
dence against  him,  and  it  was  a  con- 
tinued admission  of  its  accuracy. 
Powell  V.  Davis,  2  Ky.  Opin.  137. 

Where  appellant  in  a  suit  with  G. 
in  1838  alleged  that  D.  owned  the 
land  to  a  line  even  26  poles  higher  up 
the  river  than  that  fixed  by  the  pro- 


alone    persuasive    if    not    conclusive, 
against  the  appellant. 

Powell  v.  Davis.  2  Ky.  Opin.  137. 

Where  the  line  running  S.  60  V^  E. 
to  three  beech  trees  is  precisely  coin- 
cident with  the  line  designated  in  the 
conveyance  from  F.  to  D.  in  the  year 
1820,  this  being  a  strong  fact  and 
corroborated  by  the  long  and  undis- 
turbed fence  on  the  line,  by  the  an- 
cient marks  upon  it  and  by  the  ac- 
tual possession  for  many  years.  It 
establishes  a  boundary. 

Cray  croft  v.  Greenly,  3  Ky.  Oi'in. 
644. 

I  §  38.  Trial  of  issues. 

§39. Conduct  in  general. 

I  The  manner  of  locating  a  patent, 
;  when  there  is  ambiguity  in  the  calls, 
I  is  a  question  of  law  to  be  determined 
I  by  the  court,  and  can  not  be  submitted 

to  a  Jury. 

Roberts  v.  Collett,  6  Ky.  Opin.  671. 

§  41. Instructions. 

An  instruction  in  an  action  involv- 
:  ing  the  boundary  of  land,  that  if  the  lot 
I  or  boundary  or  the  division  between 
the  heirs  commenced  at  a  comer  at 
I  the  intersection  of  the  two  lines  run- 
ning from  the  lines  T  and  B  as  ap- 
pears   on    the    plat,    at    a    stake,    the 
,  comer   should    be   fixed   where    tliese 
j  lines    intersect,    and    if    the    position 
i  of  the  corners  called  for  as  P's   cor- 
ner by  the  commissioner  is  not  identi- 
I  fled  by  the  proof,  the  stake  called  for 
I  as    P's    comer    should    be    fixed     by 
running  the  line  in  the  course  called 
for  from  the  intersection  to  the   end 
of   the   distance,   and   in   so    running 
the  line  it  leaves  the  station  of  the 
defendants     and     the     improvements 
with  the  land  in  controversy  outside 
of    plaintiff's    boundary,    the    verdict 
should   be    for   the    defendants,    is    a 
correct  statement  of  the  law. 

Louisville  &  N.  R.  Co.  v.  Mitchell. 
7  Ky.  Opin.  144. 

Where  there  is  conflict  of  evidence 
as  to  where  the'  boundary  line  between 
real  estate  in  controversy  ran,  it  is 
error  for  the  court  to  instruct  the  jury 
to  find  for  the  defendant. 

Kenton  Furnace  R.  Co.  v.  Lowder, 
10  Ky.  Opin.  844. 


309     (§43)  BOUiNDARIES  II.  (§54)     310 

§43.  Judgment       and        enforcement    have  been  made  and  are  binding  on 

thereof.  both    parties;    but    such    courts    will 

Where  there   is  a   suit  to   fix   the   not  enforce  them  where  a  mere  verbal 

boundary  of  certain  land  and  all  the   agreement  establishing  a  division  line 

owners  of  such  land  are  parties  to  it, '  is  alleged  for  the  first  time  after  nine 

and    by    the    judgment    therein    the  •  years   and   after   one   of   the    parties 

boundary  is  fixed*   such  boundary  is    is  dead,  and  when  for  the  first  time 

settled  for  all  time,  and  the  vendees    the  offer  is  made  to  comply  with  such 

of  such  litigants  must  abide  by  such    agreement,   especially   where   it   does 

settlement.  not   clearly   appear   that   such   agree- 

Hanes   v.   Gardner,   12   Ky.   Opin.    ment  was   made  and   acted   upon   by 

253.  I  either  party. 

,  .^    .  ^  ,  Smith   V.    Stewart,    13    Ky.    Opin. 

§46.  Agreements   between   parties.  '^05 

Where  there  is  room  for,  and  there  | 

actually  is  a  controversy  between  ad- , 

joining  land  owners  as  to  the  correct    §50.  Adjudication    by    public    authorl- 

boundary    line    between    their    lands,  ***•• 

and  by  agreement  they  settle  upon  a   §51-- — in  general. 
line,  it  is  binding  upon  both.  Where  a  commissioner   is   directed 

Culbertson   v.   McCuUum.    12    Ky.    ^^  convey  certain  real  estate  by  a  de- 
Opin.  7.  i  scription  to  extend  to  a  boundary  de- 

termined   by    the    court    as    between 
§47.  Estoppel  in  general.  I  parties    claiming    to   different   bound- 

The  appearaace  and  entering  of  ;  arles  and  the  commissioner  conveys, 
objections  to  some  of  the  acts  of  the ;  not  following  the  description  as  de- 
processioners,  is  held  to  waive  formal  I  termlned    by    the    court,    his    grantee 


notice  of  the  time  and  place  of  their 
meetfng. 

Herry  v.  Wheatley's  Heirs,  2  Ky. 
Opin.  269. 


can  not  open  up  the  litigation  by  as- 
serting the  boundary  as  used  by  the 
commissioner,  the  boundary  as  fixed 
by  the  judgment  will  govern  his 
rights. 
§49.  Practical   location  by  parties.  Spradlin  v.  May,  13  Ky.  Opin.  612. 

A  parol  agreement  fixing  a  dividing 
line  is  binding  on  the  parties.  ^    ^    ^ 

Elms  V.  Hunt,  6  Ky.  Opin.  361.        §  54.  Official  surveys. 

Where   the    owners   of   land    agree 

\  comproifiise    line    used    by    both  i  upon  a  partition  line  and  each  occupy 

claimants  is  the  best  evidence  of  the   their  respective  parcels  up  to  that  line 

boundary.  i  for   a  long   time   by   themselves   and 

Sawtell    v.    English,   4   Ky.   Opin.  |  vendees,   a   court  of  equity   will   not 

541.  I  disturb  it,  although  there  might  have 

,  ^.,  ^   ^    ^    I  been  a  mistake  in  the  written  evidence 
A  compromise   line   established   by ;  Qf  n^^  partition. 

remote  vendors  was  held  to  be  bind- 1         Samuels  v.  Crowell,  2  Ky.  Opin.  29. 

ing  upon  a  feme  covert  and  her  infant 

children.  '      „,^  ^         ,_,     , 

McGular    v.    Neely,    5    Ky.    Opin.        where  the  original  owners  of  land 
gOi.  •  recognize  a  specific  line  or  landmark 

,  in  conveyance  as  a  boundary,  and 
Adjoining  landowners  who  agreed  ;  their  vendees  for  more  than  twenty- 
upon  a  disputed  boundary  line  and  five  years  afterwards  accepted  and 
occupied  their  lands  in  respect  to  it  i  used  it  in  accordance  with  such 
for  fifteen  years,  are  estopped  to  dis-  *  recognition,  such  boundary  will  not 
pute  its  location.  |  be  disturbed,  and  will  not  be  affected 

Finn  V.  Rochford,  13  Ky.  Opin.  357.  i  by  a  junior  conveyance  attempting  to 

i  go  beyond  the  line,  a  prior  convey- 
Courts  of  equity  will  favor  and  en-  >  ance  having  included  the  land  in  the 
force  compromise  .agreements   as   to  •  Junior  one  down  to  the  boundary  in 
boundary    lines    between    landowners  j  controversy, 
when  such  agreements  are  shown  to  <         Field  v.  Pascal,  2  Ky.  Opin.  2;(2. 
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BOUNTIES. 

§8.  Destruction    of   wild    animals. 

The  law.  proTides  that  the  person 
killing  an  animal  for  which  a  reward 
is  to  be  paid  must  state  the  time  and 
the  county  in  which  the  killing  was 
done,  and  both  are  required  to  be 
certified. 

Stafford  v.  Commonwealth,  3  Ky. 
Opin.  497. 


BREACH       OF      MARRIAGE 
PROMISE. 

§  1.  Requisites     and     validity     of 
contract. 

§  2. In  general. 

§  10.  Breach  of  contract. 
§  13.  Defenses. 

§  1.  Requisites    and    validity    of    con- 
tract. 

§2. In  general. 

An  agreement  to  marry  is  like  all 
other  agreements  in  which  the  under- 
takings of  the  parties  to  it  are  to  be 
performed  at  the  same  time,  and 
where  the  obligation  and  duty  of  either 
to  perform  his  or  her  undertaking 
necessarily  depends  upon  the  concur- 
rent performance  of  the  other,  cannot, 
of  course,  be  carried  out  except  by  the 
mutual  consent,  good  faith  and  con- 
temporaneous action  of  both  the  con- 
tracting parties,  and  hence,  neither 
party  can  be  said  to  be  in  default  or 
guilty  of  a  breach  of  such  agreement 
to  marry  the  other  unless  the  other 
is  ready  and  willing  to  be  married  at 
the  time  and  place  agreed  upon. 

Squires  v.  Hancock,   5  Ky.  Opin. 
767. 

The  same  capacity  is  required  to 
make  a  contract  to  marry  upon  a  con- 
tingency that  is  requisite  to  make  an 
absolute  contract  to  marry  at  a  fu- 
ture time;  and  a  contract  must  be 
valid  when  entered  into  or  it  never 
can  be  valid. 

Webb  V.  Forman,  8  Ky.  Opin.  697. 

§  10.  Breach  of  contract. 

Where  there  is  an  agreement  to 
marry  and  no  time  is  agreed  upon 
for  the  ceremony  to  take  place,  there 
is  a  breach   of  such   contract  when 


such    marriage    is    not   consummated 
within  a  reasonable  time  thereafter. 
Clark  V.  Phillips,  12  Ky.  Opin.  20. 

§  13.  Defenses. 

Where  appellant  alleges  in  his 
answer  that  appellee  was  before  and 
after  the  date  of  the  alleged  and  pre- 
tended contract  of  marriage,  guilty  of 
lewd  and  lascivious  conduct,  such  as 
showed  her  to  be  unchaste  and  unfit 
for  a  wife,  of  which  he  had  no  knowl- 
edge at  the  times  specified,  and  all 
of  which  was  against  his  consent,  the 
words  lewd  and  lascivious  each  im- 
port, not  only  great  moral  delinquency, 
but  the  actual  unlawful  indulgence  of 
lustful  passions,  and  such  indulgence 
by  one  of  the  parties  to  a  contract 
to  marry,  without  the  procurenient  or 
fault  of  the  other,  would  present  a 
sufficient  legal  excuse  for  the  refusal 
of  the  party  not  in  fault  to  execute 
the  contract. 

Squires  v.  Hancock,  5  Ky.   Opin. 
767. 

Where  in  a  defense  to  a  suit  brought 
by  a  woman  for  breach  of  contract  to 
marry,  the  defendant  pleaded  that  she 
was  an  unchaste  woman,  the  fact 
that  she  gave  birth  to  an  illegitimate 
child  would  have  been  sufficient  to 
authorize  the  jury  to  find  for  him: 
but  evidence  is  admissible  to  show 
that  the  defendant  is  the  father  of 
the  child  and  that  she  had  been  chaste 
as  to  all  other  persons. 

Clark  V.  Phillips,  12  Ky.  Opin.  20. 


BREACH  OF  THE  PEACE. 

§15.  Security  to  keep  the  peace. 

§22. Liabilities  on  bond. 

Where  an  accused  person  gives  bond 
to  keep  the  peace,  his  conviction 
thereafter  for  drunkenness  and  dis- 
orderly conduct  is  not  a  breach  of 
the  terms  of  such  bond,  and  where  a 
proceeding  is  for  an  alleged  breach 
shown  by  judicial  conviction,  unless 
the  record  thereof  exhibits  the 
breach,  there  is  a  failure  of  proof  and 
the  breach  can  not  be  shown  by  altera- 
tion of  the  record  by  parol  evidence. 
Commonwealth  v.  Mahoney,  11 
Ky.  Opin.  133. 
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BRIDGES. 

L  ESTABLISHMENT,        CONSTRUC- 
TION. AND  MAINTENANCE. 
§  6.  Establlsliinent   by   public   au- 
thoiitlee. 

S  9. ^Liabilities  for  expenses. 

IL  RBX5ULATI0N     AND     USE     FOR 
TRAVEL. 
§  34.  Liabilities  for  injuries. 

§  36. Care   required   of   bridge 

companies  and  proprietors. 

Appointment  of  bridge  commissioner, 

see  Mandamus,  §  28. 
Liability   of   county    for   construction 

of,  see  Counties,  §  105. 

I.  ESTABLISHMENT.        CONSTRUC- 
TION AND  MAINTENANCE. 

§6.  Establishment   by   public   author!- 
tiea. 

§  9. Liabilities  for  expenses. 

If  a  bridge  is  directed  to  be  built 
by  an  order  of  court  without  any  price 
being  named,  or  if  tbe  price  was 
named  and  it  becomes  necessary  to 
sue  for  its  value,  the  county  may  be 
saed  and  the  amount  due  the  con- 
tractor be  ascertained  by  the  verdict 
of  a  Jury  or  judgment  of  the  court. 
Pnsey  &  Summers  y.  Meade  Coun- 
ty, 9  Ky.  Opin.  610. 

The  agreement  of  the  county  jus- 
tices to  pay  for  the  erection  of  a 
bridge  is  not  binding,  unless  their  ac- 
tion is  official,  and  to  show  this  the 
record  of  the  county  court  must  be 
produced. 

Pusey  &  Summers  v.  Meade  Coun- 
ty, 9  Ky.  Opin.  510. 


n.  REGULATION  AND  USE  FOR 

TRAVEL. 

§34.  Liabilities  for  Injuries. 

§36d Care  required  of  bridge  com- 

panlea  and  proprietors. 
Where  defendants'  bridge  was  out  of 
repair,  and  by  reason  thereof  an  ani- 
mal fell  through  it,  and  such  animal 
in  fiUIing  frightened  plaintlfTs  horse 
but  did  not  come  in  contact  with  it, 
plaintiff  can  not  recover  from  the 
owner  of  the  bridge  for  injury  received 
to  himself  or  horse,  as  the  injury  to 
plaintiff  and  his  property  was  not  the 


natural  consequences  of  negligence  of 
allowing  the  bridge  to  become  out  of 
repair. 

Hall  V.  Lebanon  ft  Maysville  Tpk. 
Co.,  8  Ky.  Opin.  476. 


BRIEFS. 

See  Appeal,  XII. 

Form  and  requisites  of,  see  Appeal, 
§  756.- 

BROKERS. 

I.  REGULATION  AND  CONDUCT  OF 
BUSINESS  IN  GENERAL. 

§  3.  Licences  and  taxes. 
n.  EMPLOYMESNT    AND    AUTHORI- 
TY. 

S  8.  Evidence  of  agency. 

S  12.  Authority  conferred. 

9 17. ^Loan  of  money. 

in.  DUTIES   AND    LIABILITIES    TO 
PRINCIPAL. 

§  19.  Nature    of    broker's    obliga- 
tion. 
IV.  COMPENSATION  AND  LIEN. 

S  39.  Right    to    compensation    in 
general. 

S44.  Revocation   of  authority. 

§  47.  Sufficiency    of    services    of 
broker. 

§  62. Completion     of     negotia- 
tions. 

See     Pawnbrokers;      Principal      and 
Agent 

I.  REGULATION  AND  CONDUCT  OF 
BUSINESS   IN  GENERAL. 

§3.  Licenses  and  taxes. 

Contracts  made  by  broker  carrying 
on  business  without  a  license  from 
the  federal  government  can  not  be 
enforced. 

Crosthwaite  v.  Wlgne,  4  Ky.  Opin. 
658. 


II  EMPLOYMENT     AND     AUTHOR- 
ITY. 

§8.  Evidence  of  agency. 

Where  in  the  pleadings,  there  is  a 
conflict  as  to  the  terms  of  an  agree- 
ment the  court  will  assume  the  con- 
traot  to  be  according  to  the  custom 
and  usage  between  the  brokers  and 
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their  customers  in  relation  to  transac- 
tions of  a  like  character. 

Ricketts  V.  Crittenden,  2  Ky.  Opin. 
499. 

§  12.  Authority  conferred. 

Where  under  a  contract  by  a  broker 
and  his  customer,  "it  is  agreed  be- 
tween C.  and  W.  that  if  the  margin 
became  exhausted,  W.  should  sell  said 
stock  any  loss  sustained  on  such  sale 
of  said  stock  should  be  paid  by  C.  to 
W.,"  and  "W.  was  to  carry  and  hold 
the  stock  for  an  account  of  C.  until 
W.  should  be  directed  by  C.  to  sell 
said  stock  or  to  deliver  same  to  C"; 
W.  was  the  agent  of  C.  to  the  extent 
to  sell  said  stock,  and  W.  held  and 
carried  the  stock  under  a  contract  of 
I)ledge. 

Worthlngton    v.    Crutcher,    4    Ky. 
Opin.  436. 

§  17. Loan  of  money. 

Where  H.  made  application  to  F.  to 
secure  for  him  $5,000,  and  B.  con- 
ducted the  negotiations ;  and  F.  sought 
and  secured  the  money  from  W.  W. 
N.,  a  son  of  A.  M.  N.,  and  the  notes 
to  H.  were  made  to  and  endorsed  by 
B.,  and  delivered  to  W.  W.  N.,  it  was 
a  loan  of  money  and  not  a  sale  of  the 
notes  to  A.  M.  N. 

North   V.   Haggins'   Admr.,   2   Ky. 
Opin.  474. 


III.     DUTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

§  19.  Nature  of  broker's  obligation. 

A  broker  is  a  mere  negotiator  be- 
tween other  parties  and  never  acts  in 
his  own  name,  but  in  the  name  of 
those  who  employ  him;  he  is  not  in- 
trusted with  the  custody  or  posses- 
sion of  the  goods;  he  is  employed  to 
sell  and  is  not  authorized  to  buy  and 
sell  in  his  own  name. 

Graham  &  Co.  v.  Duckwall,  Fitch 
&  Co.,  5  Ky.  Opin.  495. 

A  broker  is  bound  to  obey  strictly 
the  order  of  his  customer  or  principal 
in  relation  to  keeping  or  disposing  of 
stocks  in  his  hands,  and  so  long  as  the 
principal  keeps  up  his  margin,  the 
broker  is  not  authorized  to  dispose 
of  the  stocks;  should  he  do  so  he 
would  be  liable  to  his  principal  for 
the  highest  price  the  stocks  may  have 


attained  during  the  time  of  the  trans- 
actions. 

Ricketts  v.  Crittenden,  2  Ky.  Opin. 
499. 

Where  a  firm  of  brokers,  acting  on 
the  request  of  their  client  to  replace 
a  purchase  made  for  him  on  a  prior 
transaction,  buys  the  commodity  at 
the  price  at  which  it  has  been  pre- 
viously sold  to  protect  the  interest 
of  the  client,  he  can  not  be  heard  to 
complain  of  a  loss  to  him  sustained 
thereby,  although  he  may  have  re- 
pudiated the  second  purchase  on  the 
day  on  which  it  was  made. 

McPherson  v.  Tucker,  2  Ky.  Opin. 
244. 

Where  under  a  contract  the  appel- 
lants did  not  have  the  right  to  accept 
and  reject  orders  from  appellee  at 
pleasure,  and  his  margin  was  suffi- 
cient to  authorize  the  purchase  of 
stocks  on  his  order,  and  the  refusal 
of  appellants  to  buy  stocks  for  the 
appellee  resulted  in  a  loss  to  him  of 
$7,000,  such  loss  was  the  direct  and 
immediate  consequence  of  a  plain  and 
palpable  violation  by  appellants  of 
their  contract  with  appellee,  and  they 
are  responsible  for  the  loss. 

Alexander   &   Co.  v.  Cain.   5   Ky. 
Opin.  176. 

IV.     COMPENSATION     AND     LIEN. 

§39.  Right    to    compensation    in    gen- 
i  eral. 

A  co-purchaser  of  real  estate,  not- 
!  withstanding  the  relation  of  confi- 
dence between  purchasers,  may  re- 
cover a  commission  from  the  seller 
of  such  real  estate  earned  before  he 
became  associated  with  the  other  pur- 
chasers. 

Gormley  v.  Alexander,  9  Ky.  Opin. 
45. 

§44.  Revocation  of  authority. 

A  real  estate  broker  is  entitled  to 
a  commission,  where  it  appears  that 
the  owner  did  not  in  good  faith  with- 
draw the  property  from  the  market, 
but  in  a  few  days  after  the  pretended 
withdrawal,  sold  the  land  to  persons 
whom  the  agent  had  in  effect  pro- 
cured. 

Houchland  v.  Hodges,  6  Ky.  Opin. 
381. 
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§47.  Sufficiency  of  services  of  broker. 

§52. Completion  of  negotiations. 

One  holding  a  contract  from  the 
owner  of  real  estate  for  a  conimisslon 
for  finding  a  purchaser  therefor  at  a 
giren  price  is  entitled  to  his  commis- 
sion where  he  furnishes  a  purchaser 
at  the  price  named  even  though  the 
sale  and  conveyance  is  not  consum- 
mated on  account  of  the  refusal  of 
the  owner's  wife  to  agree  to  join  him 
in  a  conveyance. 

Cook  v.  Fryer,  11  Ky.  Opin,  455. 

BUILDING  AND  LOAN  ASSO- 
CIATIONS. 

§6.  Membership. 

9  25.  Loan. 

S  33. Usury. 

§6.  Membership. 

Where  the  right  to  withdraw  at  any 
time  upon  terms  that  are  reasona- 
ble and  Just  is  secured  to  members 
of  a  building  and  loan  association  by 
the  organic  law  of  the  association, 
and  such  terms  have  been  once  pre- 
scribed and  fixed,  upon  the  faith  of 
which,  it  may  be,  persons  became 
members,  the  association  can  not 
subsequently  take  away  the  rights  of 
such  members  to  withdraw  and  take 
the  settlement  provided. 

Louisville    German    Building    and 

liOan  Assn.  v.  Wissing,  11  Ky. 

Opin.  822. 

\Miere  a  building  and  loan  associa- 
tion has  by  by-law  provided  for  the 
withdrawal  of  its  members  and  fixed 
the  portion  or  share  to  which  a  with- 
drawing member  should  be  entitled 
upon  his  withdrawal,  the  repeal  of 
such  by-law  in  so  far  as  it  provided 
the  basis  of  such  settlements  was  in- 
operative and  void  so  far  as  it  re- 
leased the  association  from  its  obli- 
gation to  take  back  or  purchase  the 
stock  of  withdrawing  members,  be- 
coming members  after  the  adoption  of 
said  by-law. 

Louisville    German    Building   and 

Loan  Assn.  v.  Wissing,  11  Ky. 

Opin.  822. 

§25.  Loans. 

§  33. Usury. 

Money  forced  from  a  shareholder 
in  a  building   and    loan    association 


for  preference  in  borrowing  money 
may,  under  some  conditions,  be  re- 
garded as  interest,  and  where,  when 
added  to  other  interest  charges,  it 
exceeds  the  legal  rate,  is  usurious  and 
can  not  be  collected. 

Lipscomb     v.     Central     Building 

Assn.  of  Covington,  9  Ky.  Opin. 

432. 

BUILDING   CONTRACTS. 

Alteration,  see  Contracts,  §  232. 

Compensation  of  contractor,  see  Con- 
tracts, §  231. 

Compliance  with  specifications,  see 
Contracts,  §231. 

Damages  for  breach,  see  Damages, 
8120. 

Defective  performance,  see  Damages. 
§123. 

Departure  from  specification,  see  Con- 
tracts, §  296. 

Extra  work,  see  Contracts,  §§  231,  232. 
i  Rescission,  see  Contracts,  §  272. 

I 

I 

I  BUILDINGS. 

Erected  on  leased  premises  by  agent — 
When  personalty,  see  Property,  §  3. 

Right  to  destroy  in  order  to  arrest 
conflagration,  see  States,  §  86. 

BURDEN  OF  PROOF. 

See  Alteration  of  Instruments,  §  26 ; 
Evidence,  III. 

Action  for  malicious  prosecution,  see 
Malicious  Prosecution. 

Action  for  slander,  see  Libel  and 
Slander,  §  122. 

Allegation  of  fraud,  see  Fraud,  §  50. 

As  to  mental  capacity  of  testator,  see 
Wills,  §288. 

As  to  notice  of  sale,  see  Judicial 
Sales,  §  37. 

Burden  of  proving  agency,  see  Prin- 
cipal and  Agent,  §  19. 

Grounds  of  attachment,  see  Attach- 
ment, §  211. 

In  action  for  animals  killed,  see  Rail- 
roads, §  433. 

In  action  for  conversion,  see  Trover 
and  Conversion,  §  35. 

In  action  for  failure  of  carrier  to  de- 
liver goods  shipped,  see  Carriers, 
§§  132,  137. 

In  action  for  loss  or  injury  to  goods 
shipped,  see  Carriers,  §  132. 
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In  action  for  slander,  see  Libel  and 
Slander,  §  101. 

In  action  on  account,  see  Account, 
S18. 

In  attachment,  see  Attachment,  §  22. 

In  contest  of  wills,  see  Wills,  §  288. 

In  criminal  prosecution,  see  Criminal 
Law,  9S  326,  327. 

In  ejectment,  see  Ejectment,  S  86. 

In  ejectment  to  show  that  land  in  con- 
troversy is  not  within  exception,  see 
Ejectment,  9  86. 

In  equity  proceedings,  see  Equity, 
§346. 

In  suit  to  set  aside  mortgage  as  fraud- 
ulent, see  fYaudulent  Conveyances, 
§270. 

Of  acceptance  of  deed,  see  Deeds,  §  63. 

Of  agreement  to  devise  property  to 
claimant,  see  Wills,  §  68. 

Of  loss   by   fire,   see  Warehousemen, 

§34. 
Of  mistake  in  contract,  see  Contracts, 

§340. 
On  defendant  in  ejectment  to  show 

superior  title,  see  Ejectment,   §  86. 

On  propounders  of  will,  see  Wills, 
§52. 

On  trustee  to  show  that  trust  prop- 
erty has  been  accounted  for  and 
paid  out,  see  Trusts,  §  372. 

Proof   beyond   reasonable   doubt,    see 

Homicide,  §  144. 
Proof    of    mortgage,    see    Contracts, 

§348. 
Shifting  of  Burden,  see  Wills,  §  52. 
Showing  application  of  payment,  see 

Payment,  §64. 
Suit    to    subject   wife's    property    in 

payment     of  husband's     debt,     see 

Husband  and  Wife,  §  231. 

To  establish  estoppel,  see  Partner- 
ship, §  217. 

To  establish  fraud,  see  Fraud,  §  50. 

To  establish  new  contract,  see  Cor- 
porations, §  519. 

To  explain  erasure,  see  Alteration  of 
Instruments,  §  27. 

To  show  agency,  see  Principal  and 
Agent,  §  19. 

To  show  falsity  of  representations  by 
insured,  see  Insurance,  §  646. 

To  show  forfeiture  of  insurance  pol- 
icy, see  Insurance,  §  370. 

To  show  fraud  in  purchase  of  corpo- 
rate stock,  see  Cancellation  of  In- 
struments, §  45. 

To  show  fraud  or  mistake,  see  Fraud, 
§50. 


To  show  good  and  valid  consideration 
for  conveyance,  see  Fraudulent  Con- 
veyance, §  271. 

To  show  Justification  for  homicide, 
see  Homicide,  §  151. 

To  show  knowledge  of  fraud,  see 
Sales,  §  357. 

To  show  mental  incapacity,  see  Deeds, 
§68. 

To  show  that  party  signed  receipt,  see 
Estoppel,  §  91. 

To  show  title  in  claimant,  see  Ad- 
verse Possession,  §  112. 

To  show  title  to  land,  see  Vendor  and 
Purchaser,  §  210. 

Under  answer  setting  up  usury,  see 
Usury,  §  113. 

Under  plea  of  want  of  consideration, 
see  Bills  and  Notes,  §  499. 

When  on  defendant  in  action  on  note, 
see  Bills  and  Notes,  §§  488,  499. 

When  on  defendant  in  foreclosure 
proceedings,  see  Mortgages,  §460. 

When  on  mortgagor  to  show  that 
property  was  separate  estate,  see 
Mortgages,  §  134. 

When  on  plaintiff  in  action  on  note, 
see  BUls  and  Notes,  §  499. 

When  on  railroad  company  as  to  ani- 
mals killed,  see  Railroads,  §  441. 


BURGLARY. 

II.     PROSECUTION     AND    PUNISH- 
MENT. 

§  17.  Indictment  or  information. 

§20. ^Description  of  building. 

§  25. ^Breaking  and  entry. 

§  30.  Admissibility  of  evidence. 

§  31. In  general. 

§  40.  Weight    and    sufficiency    of 
evidence. 

§  41. In  general. 

§  44.  Trial. 

§  46. Instructions. 

Joinder  of  indictment  for  burglary  and 
robbery,  see  Indictment  and  In- 
formation, §  127. 

n.     PROSECUTION    AND    PUOTSH- 

MENT. 

§17.  Indictment  or  information. 

§20. Deacription  of  building. 

A  house  used  for  storing  grain  and 
other  things,  falls  within  the  descrip- 
tion  of   ''outhouse"   under   a    statute 
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making  it  an  offense  to  break  Into  an 
outhouse. 

McHatton   v.    Commonwealth,    13 
Ky.  Opin.  536. 

§25. Breaking  and  entry. 

If  a  window  is  closed,  a  door  shut 
or  the  floor  laid  down-,  the  breaking  in 
by  forcibly  removing  the  one  or  open- 
ing the  others,  is  sufficient  breaking 
to  constitute  burglary,  if  done  in  the 
night-time  with  a  felonious  intent; 
and  it  is  a  sufficient  unlawful  entry  to 
constitute  the  breaking  charged  if. 
done  with  intent  to  steal. 

Scott   y.    Commonwealth,    9    Ky. 
Opin.  915. 

An  Indictment  for  housebreaking 
with  Intent  to  steal  is  not  good 
agahist  a  demurrer  when  it  fails  to 
charge  the  breaking  with  intent  to 
steal  therefrom  any  named  article  of 
value,  the  property  of  another,  since 
it  is  not  sufficient  to  charge  the  break- 
ing with  Intent  to  steal. 

Smith  y.  Commonwealth,  10  Ky. 
Opin.  261. 

In  an  indictment  for  housebreaking 
it  is  only  necessary  to  allege  the 
manner  in  and  the  intent  with  which 
the  house  was  broken,  and  the  alle- 
gation that  the  accused  did  actually 
steal  was  unnecessary  to.  complete 
the  offense. 

Maden  v.  Commonwealth,  11  Ky. 
Opin.  674. 

§3a  AdmiMibility  of  evidence. 

§31^ In  general. 

In  the  trial  of  one  charged  with 
housebreaking  with  Intent  to  steal  It 
is  competent  to  admit  evidence  tend- 
ing  to  prove  that  the  defendant  did 
steal  things  from  the  storehouse,  since 
this  evidence  shows  the  motive  and 
Intent  of  the  breaking. 

Maden  v.  Commonwealth,  11  Ky. 
Opin.  674. 

S40.  Weight    and    eufflclency    of    evi- 
dence. 
§41^— In  general. 

A  confession  of  guilt  of  a  crime 
charged,  wUl  not  warrant  a  convic- 
tion unless  accompanied  with  other 
proof  that  such  an  offense  was  com- 
mitted, but  where  evidence  shows  that 
a  house  was  broken  into  and  certain 
property  was  missed  therefrom,  taken 

11 


with  the  confession  of  the  accused,  is 
sufficient  to  sustain  such  a  conviction. 
Brown  v.  Commonwealth,  13  Ky. 
Opin.  559. 

§44.  Trial. 

§  46. Instructions. 

The  term  felony,  used  in  the  defi- 
nition of  the  crime  of  burglary,  em- 
braces any  crime  which  was  a  felony 
at  common  law,  whether  it  is  now  pun- 
ished as  a  felony  or  not,  and  it  was 
not  error  for  the  court  to  charge  the 
jury  that  breaking  into  a  dwelling  in 
the  night  time  with  intent  to  steal 
any  property  of  another  therefrom 
was  burglary. 

Williams    v.    Commonwealth,    10 
Ky.  Opin.  245. 

In  the  trial  of  a  cause  for  house- 
breaking with  intent  to  steal,  it  is 
error  for  the  court  to  instruct  the 
Jury  that  the  possession  or  failure  to 
account  for  the  possession  of  any  of 
the  stolen  goods,  which  they  might 
believe,  from  the  evidence,  were  found 
with  the  accused,  would  authorize 
them  to  convict  him. 

Maden  v.  Commonwealth,  11  Ky. 
Opin.  674. 

BURIAL  GROUNDS. 

See  Cemeteries. 

BUSINESS. 

Conspiracy  to  injure,  see  Conspiracy, 
§8. 

BYSTANDER'S  BILL. 
See  Exceptions,  Bill  of,  §  54. 

CANCELLATION       OF       IN- 
STRUMENTS. 

I.     RIGHT    OF    ACTION    AND    DE- 
FENSES. 
§  2.  Right  to  cancellation. 

S  3. ^In  general. 

fi  5. ^Unconscionableness,       Im- 
providence, or  hardship. 
§  18.  Estoppel  or  waiver. 
§  19.  Conditions  precedent. 

§20. In  general. 

§  21. Performance  by  plaintiff. 
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§  29.  Persons  as  to  whom  instru- 
ments may  be  cancelled. 
II.     PROCEEDINGS     AND     RELIEF. 

§  34.  Limitations  and  laches. 

§  36.  Pleading. 

§  37. Bill,    complaint,   or    peti- 
tion. 

§  44.  Evidence. 

§  45. Presumptions  and  burden 

of  proof. 

§  54.  Relief  awarded. 

§  55. In  general. 

§  60.  Judgment  or  decrees  and  en- 
forcement thereof. 

Cancellation  of  deed  because  of  mis- 
take, see  Deeds,  §§  69,  70. 

Conditions  prerequisite  to  cancellation 
of  deed,  see  Deeds,  §  70. 

Demurrer  to  petition  to  set  aside 
deed,  see  Deeds,  §  184. 

Failure  to  offer  to  do  equity  in  suit 
to  set  aside  conveyance,  see  De- 
scent and  Distribution,  §  88. 

Misrepresentation  as  grounds  for,  see 
Deeds,  §  70. 

Rescission  by  equitable  action,  see 
Deeds,  §  178. 

Setting  aside  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  III,  C. 

Sufficiency  of  answer,  see  Deeds, 
§  184. 

L     RIGHT     OF    ACTION    AND    DE- 
FENSES. 

§2.  Right  to  cancellation. 

§3. In  general. 

A  corporation  was  held  to  have  the 
right  to  the  cancellation  of  its  bonds 
which  were  issued  in  payment  for 
stock  in  a  railroad  company,  by  pay- 
ment of  the  accrued  interest  and 
66  2-3  cents  on  the  dollar  on  the  fac^ 
value  of  the  bonds. 

Kentucky  Coal,  &c.,  Co.  v.  Lex- 
ington, &c.,  R.  Co.,  7  Ky.  Opin. 
131. 

Equity  will,  not  grant  relief  to  per- 
sons who  execute  a  release  of  a 
mortgage  upon  a  valuable  considera- 
tion without  fraud  or  misrepresenta- 
tion, because  of  a  mistake  of  fact, 
where  they  could  by  equity  have  as- 
certained the  true  state  of  facts. 

Eldridge  v.  Bromley's  iE2xrs^  6 
Ky.  Opin.  746. 

If  the  grantor  of  real  estate  has  no 
title  and  knows  it,  and  this  fact  was 


unknown  to  the  grantee  at  the  time 
of  the  execution  of  the  deed,  and  was 
fraudulently  concealed  from  Mwi  by 
the  grantor,  such  grantee  is  entitled 
to  have  the  deed  canceled. 

Staton  V.   Christian,   8  Ky.    Opin. 
7«5. 

One  who  is  induced  to  purchase 
real  estate  by  the  false  representation 
of  the  seller  that  vacant  ground  in 
front  of  it  is  a  street  may  have  such 
contract  of  sale  rescinded,  since  a 
vendee  had  the  right  to  rely  on  the 
representations  of  the  seller  which 
prevented  him  from  ascertaining  the 
facts. 

Maupin's  Admr.  v.  Pace.  11  Ky. 
Opin.  204. 

The  acceptance  of  a  deed  to  real 
estate  does  not  deprive  the  grantee  of 
the  right  to  have  the  contract  re- 
scinded on  the  ground  of  fraud;  and 
where  one  having  no  title  conveys 
real  estate  to  an  ignorant  man,  and  to 
get  him  to  accept  falsely  represents 
to  him  that  he  has  good  title  when 
he  has  no  title  whatever,  the  contract 
will  be  rescinded  at  the  suit  of  the 
grantee,  who  does  not  have  to  rely 
on  his  warranty  and  to  sue  for  its 
breach. 

Henderson's  Trustee  v.  Fahey,  13 
Ky.  Opin.  892. 

§  5. Unconscionableness,  improvi- 
dence, or  hardship. 
A  contract  of  purchase  made  be- 
tween parties,  one  of  whom  is  weak 
minded  and  the  other  a  bright,  ex- 
perienced business  man,  whereby  the 
weak  minded  is  deprived  of  his  prop- 
erty for  much  less  than  its  value,  will 
be  canceled  and  set  aside  as  ob- 
tained by  fraud. 

Boarman's    Com.    v.    Gardner,    13 
Ky.  Opin.  900. 

§18.  Estoppel  or  waiver. 

Where  a  conveyance  of  land  is  made 
by  an  old  man  to  his  grandchildren 
partly  because  of  his  love  for  them, 
and  their  agreement  to  remain  witli 
and  care  for  him,  his  request  and 
permission  given  them  to  go  away, 
under  his  statement  that  he  would 
send  for  them  when  he  needed  them, 
amounts  to  a  waiver  of  any  breach  of 
their  contract  to  stay  with  him,  and 
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the  deed  will  not  be  canceled  on  ac- 
count of  their  leaving  him  a  part  of 
the  time  under  such  permission. 

Davenport  v.  Crisp,  11  Ky.  Opln. 
930. 

§19.  Conditlona  precedent. 

§20. In  general. 

After  a  plaintiff.  In  an  action  for 
a  rescission  for  want  of  title,  has 
mortgaged  the  land  for  near  its  value, 
and  when  they  do  not  tender  a  release 
upon  instituting:  the  action,  they  are 
not  entitled  to  the  relief  asked  for. 
Harris  &  Martin  v.  Neeley,  10 
Ky.  Opin.  627. 

§21. Performance  by  plaintiff. 

\\liere  plaintiffs  sued  to  cancel  a 
mortgage  executed  by  them,  and  de- 
fendant answered  resisting  the  right 
to  have  the  mortgage  cancelled,  an  al- 
legation that  he  acquired  title  to  the 
property,  and  if  not,  that  he  Is  will- 
ing to  take  a  good  title  thereto,  the 
chancellor  is  not  cpmpelled  to  go  in 
search  of  a  title  for  defendant,  nor  are 
the  plaintiffs  required  to  make  an  ex- 
hibit of  the  title  they  have  when  not 
called  upon  to  do  so. 

Hawkins  v.   Parker,  6  Ky.  Opin. 
637. 

§29.  Persons  as  to  whom  instruments 
may  be  cancelled. 
Whilst  the  general  equity  rule  that 
feeble  intellect,  with  inadequacy  of 
price,  with  but  slight  circumstances 
evidencing  fraud  or  over-reaching  will 
suffice  to  cause  cancellation  of  a  con- 
tract, yet  when  such  contract  has  been 
acquiesced  in  for  more  than  fourteen 
fears,  and  the  land  has  gone  into 
the  hands  of  innocent  purchasers, 
there  should  be  great  preponderating 
evidence  and  circumstances  against 
the  sale  before  the  property  rights 
of  innocent  purchasers  should  be  dis- 
turbed. 

Tiller  V.  Kldwell,  2  Ky.  Opin.  383. 


n.    PROCEEDINGS     AND     RELIEF. 

§34.  Limitations  and  laches. 

In  a  suit  to  set  aside  a  deed,  the 
court  may  consider  the  lapse  of  time 
intervening  between  the  date  of  the 
deed  and  the  beginning  of  the  suit 
as  a  circumstance  showing  to  some 


extent  the  good  faith  of  the  transac- 
tion or  the  lack  of  good  faith. 

Netherland  v.  Calvin,  10  Ky.  Opin. 

777. 

§36.  Pleading. 

§37. Bill,  complaint,  or  petition. 

The  petition  in  an  action  to  set 
aside  a  contract  for  the  conveyance 
of  land  and  the  railroad  stock,  made 
by  the  husband  in  behalf  of  his  in- 
fant wife,  was  held  to  state  a  cause  of 
action. 

Weller  v.  Weller,  7  Ky.  Opin.  549. 

Although  a  petition  assailing  a 
mortgage  as  fraudulent,  is  defective, 
in  not  averring  the  nonpayment  of  the 
debt,  this  defect  is  waived,  unless 
raised  by  demurrer  before  judgment. 
McCord  V.  Miner,  3  Ky.  Opin.  490. 

§44.  Evidence. 

§45. Presumptions   and   burden   of 

proof. 
One  seeking  to  set  aside  a  contract 
he  has  entered  into  and  to  get  back 
real  estate  which  he  has  conveyed  in 
consideration  of  stock  in  corporations, 
on  the  ground  that  the  person  trading 
him  the  stock  made  false  and  fraud- 
ulent representations  as  to  the  value 
of  the  stock  and  the  progress  of  the 
company,  has  the  burden  of  showing 
he  was  induced  to  purchase  the  stock 
by  fraud  on  the  part  of  the  seller, 
and  that  such  representations  were 
false  and  known  to  be  false,  and  were 
intended  to  mislead  him,  and  that  he 
relied  upon  them. 

Lyons  v.   Osborne,  13   Ky.   Opin. 

689. 

§54.  Relief  awarded. 

§55. In  general. 

Where  a  contract  is  rescinded  for 
fraud  the  chancellor  should  place  the 
parties  in  statu  quo  as  nearly  as  pos- 
sible. 

Musselman  v.  Knott,  13  Ky.  Opin. 
773. 

§60.  Judgment  or  decree  and  enforce- 
ment thereof. 
Where  the  allegations  show  fraud 
and  a  right  to  the  cancellation  of  an 
entire  contract,  and  a  restoration  of 
the  appellant's  land,  the  prayer  for 
a  reconveyance  of  title  and  also  for 
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general  relief  authorizes  any  decree 

which  the  facts  show  to  be  equitable. 

Willis  y.  Sewell,  3  Ky.  Opin.  647. 

CARE. 

See  Negligence. 

As  to  animals  seen  on  or  near  railroad 
track,  see  Railroads,  S  419. 

In  operation  of  street  railroad,  see 
Street  Railroads,  §  80. 

Of  railroad  company  as  to  person  on 
or  near  track,  see  Railroads,  9§  357, 
375. 

Required  of  bailee  of  horse,  see  Bail- 
ment, S  13. 

Required  of  bank  cashier,  see  Banks 
and  Banking,  §  54. 

Required  of  carrier  of  passengers,  see 
Carriers,  S  280. 

Required  of  Pledgee,  see  Pledges, 
§30. 

Required  of  railroad  company  to  pre- 
vent injury  to  animals,  see  Rail- 
roads, 9  405. 

Required  of  servant,  see  Master  and 
Servant,  §  229. 

To  prevent  damage  by  fire,  see  Rail- 
roads, 9  453. 

CARRIERS. 

II.     CARRIAGE  OF  GOODS. 

(A)  DELIVERY  TO  CARRIER. 

9  39.  Duty  of  carrier  to  receive 
and  transport  goods. 

(B)  BILLS  OF  LADING,  SHIPPING 

RECEIPTS,  AND  SPECIAL 
CONTRACTS. 

9  61.  Contfacts  for  transportation 
of  goods. 

9  63. Construction  and  opera- 
tion. 

(C)  CUSTODY  AND  CONTROL  OF 
GOODS. 

9  72.  Rights  of  consignor  and  con- 
signee in  general. 

(E)  DELAY     IN     TRANSPORTA- 
TION OR  DELIVERY. 

9  96.  Time  of  transportation  and 
delivery  in  general. 

(F)  LOSS     OF     OR     INJURY     TO 

GOODS. 

9108.  Nature  of  liability  as  com- 
mon carrier. 

9 118.  Negligence  of  agents  or 
servants. 

9  126.  Actions  for  loss  or  injury. 

9 132. ^Presumptions  and  bur- 
den of  proof. 


9  133. ^AdmlssibUity  of  evi- 
dence. 

9  137. Instructions. 

(H)    LIMITATION   OF   LIABILITY. 
9  147.  Nature  of  right  to  limit  lia- 
bility. 
9  149.  Liabilities  subject  to  limiU- 

tion. 
9  150. Negligence     or     miscon- 
duct. 
(I)  CONNECTING  CARRIERS. 
9  180.  Limitation  of  liability. 
(J)   CHARGES  AND  LIEN. 
9  196.  Actions  for  charges. 

III.  CARRIAGE    OP    LIVE    STOCK. 
9  214.  Loss  or  Injury. 

IV.  CARRIAGE    OF    PASSENGERS. 

(A)    RELATION    BETWEEN    CAR- 
RIER AND  PASSENGER. 
9  237.  Who  are  passengers. 

9  242. Shippers        and        their 

agents     accompanying     ship- 
ment. 
9  246. Evidence. 

(C)  PERFORMANCE  OF  CON- 
TRACT OF  TRANSPORTA- 
TION. 

9  273.  Actions  arising  oat  of 
breach  of  contract 

9  276. ^Evidence. 

9  277. ^Damages. 

(D)  PERSONAL  INJURIES. 

9  280.  Care  required  and  liability 
of  carrier  in  general. 

9  282.  Persons  to  whom  carrier  is 
liable. 

9  283.  Acts  of  omissions  of  car- 
rier's employes. 

9  303.  Setting  down  passengers. 

9  304.  Care  as  to  persons  accom- 
panying passengers. 

9  309.  Actions  for  injuries. 

9  315. Issues,    proof,    and    var 

riance 

9  317. Admissibility  of  evi- 
dence. 

9  319. Damages. 

9  321. ^Instructions. 

(E)  CONTRIBUTORY  NEQLI- 
QENCE  OF  PERSON  INJURED. 

9  342.  Contributory  negligence  as 
ground  of  defense. 

9  344. ^Presumptions  and  bur- 
den of  proof. 

(F)  EJECTION  OF  PASSENGERS 
AND  INTRUDERS. 

9  353.  Persons  objectionable  as 
passengers. 
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Declarations  of  employes  of  carrier, 

see  Evidence,  §  123. 
Injury  to   passengers,    see    Shipping, 

VIII. 

II.    CARRIAGE  OF  GOODS. 

(A)  DELIVERY  TO  CARRIER. 

§39.  Duty  of  carrier  to    receive   and 
transport  goods. 
Persons  by  becoming  the  owners  of 
a  railroad  and  assuming  the  charac- 
ter of  common  carrier  are  bound  to 
carry  all  goods    delivered   for   trans- 
portation, and  they  are  also  bound  to 
know  by  whom   their  depot  Is  kept, 
and  by  whom  their  business  is  done. 
Potts  V.  Bowler,  1  Ky.  Opin.  133. 

Conceding  that  the  evidence  con- 
duced to  prove,  and  did  prove,  that  the 
defendants  did  not  know  that  B.  was 
assuming  to  act  for  them  in  the  re- 
ception of  the  wheat,  and  that  they 
had  never  knowingly  approved  or 
sanctioned  such  assumption,  or  rec- 
ognized his  appointment  as  sub-agent, 
nor  hi8«  acts  as  such;  still  the  evi- 
dence proves  that  the  wheat  was  ae- 
livered  to  B.  and  put  inside  the  de- 
pot, and  that  B.  had  before  and  after 
been  acting  as  freight  agent  by  ap- 
pointment, and  with  the  knowledge 
of  the  regularly  appointed  agent,  and 
these  facts  impose  on  the  carrier  the 
obligation  to  carry  and  deliver  the 
wheat. 

Potts  V.  Bowler,  1  Ky.  Opin.  133. 

Strangers  or  other  persons  deliver- 
ing goods  for  transportation  are  not 
bound  to  inquire  whether  the  person 
found  at  the  depot  ready  to  receive 
goods  is  authorized  to  transact  such 
business,  and  the  carriers  can  not 
evade  their  responsibility  for  failure 
to  carry  and  deliver  goods  so  received. 
Potts  V.  Bowler,  1  Ky.  Opin.  133. 

(B)   BILLS   OF    LADING,   SHIPPING 
RECEIPTS,  AND  SPECIAL 
CONTRACTS. 

i61.  Contracts  for  transportation  of 
goods. 
When  it  appears  by  the  proof  that 
&  special  contract  was  made  with  a 
carrier  for  the  delivery  of  freight  un- 
der  circumstances    of    fairness    and 


good  faith,  the  burden  is  on  the  ship- 
per to  show  that  the  contract  ought 
not  to  be  enforced  because  unfair 
and  of  its  having  been  imposed  upon 
him  in  a  way  that  prevented  him  from 
examining  It  and  understanding  it. 
Adams  Express  Co.  v.  Guthrie,  8 
Ky.  Opin.  454. 

§63. Construction  and  operation. 

Where  there  is  no  special  contract 
by  which  a  carrier  agrees  to  trans- 
port and  deliver  a  package  to  a  given 
place  and  to  deliver  it  to  a  named 
person,  and  it  was  known  to  the 
owner  of  the  package  that  the  car- 
rier's boat  did  not  run  to  the  place  of 
the  destination  of  the  package,  the 
law  implies  a  contract  only  to  carry 
the  package  to  the  destination  of  the 
boat,  and  there  deliver  it  to  or  re- 
ship  it  by  another  common  carrier  of 
good  repute. 

Freese  v.  Valley  Wharfboat  Co.,  9 
Ky.  Opin.  729. 


(C)    CUSTODY    AND    CONTROL    OF 

GOODS. 

§72.  Rights  of  consignor  and  con- 
signee In  general. 
Where  a  consignee  makes  advances 
on  tobacco  shipped  him  by  commis- 
sion merchants,  such  advancing  does 
not  give  him  the  exclusive  right  to 
control  it  except  to  sell  so  much  of 
same  as  is  necessary  to  reimburse 
him;  nor  does  it  give  him  the  right  to 
reship  to  a  foreign  market,  without 
the  consent,  express  or  implied,  of 
the  consignors. 

Fatman   &   Co.   v.   Brown,   1   Ky. 
Opin.  490. 


<E)    DELAY    IN    TRANSPORTATION 
OR    DELIVERY. 

§96.  Time  of  transportation  and  de- 
livery in  general. 
It  is  the  duty  of  a  common  carrier 
to  transport  the  chattels  it  under- 
takes to  carry  within  a  reasonable 
time,  and  if  it  fails  to  do  so  it  is  lia^ 
ble  for  damages. 

Cincinnati    Southern    Ry.    Co.    v. 
Potts  Bros.,  10  Ky.  Opin.  394. 
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(F)     LOSS    OF    OR    INJURY    TO 

GOODS. 

S 108.  Nature  of  liability  as  common 
carrier. 
A  common  carrier  is  an  Insurer  of 
the  goods  transported  by  It,  while  a 
warehouseman  is  liable  only  for  want 
of  ordinary  care. 

Fowler,    Lee    &    Co.    v.   Gano,    6 
Ky.  Opln.  319. 

{118.  Negligence  of  agents  or  serv- 
ants. 
Where  an  express  company  has  rea- 
sonable time  to  deliver  goods  or  a  rea- 
sonable time  to  offer  to  deliver  them, 
it  is  responsible  for  the  value  of  the 
goods  lost  by  reason  of  being  taken 
by  robbers. 

Cressap  v.  Adams  Express  Co.,  1 
Ky.  Opin.  295. 

Where  goods  are  injured  in  transit, 
it  not  being  the  result  of  any  im- 
proper conduct  on  the  part  of  the  con- 
signee, he  can  not  be  held  responsible 
for  the  damages,  and  is  only  account- 
able to  the  consignor  for  the  price  re- 
ceived for  the  damaged  goods. 

Fatman   &   Co.   v.   Brown,   1   Ky. 
Opin.  490. 

§  126.  Actions  for  loss  or  injury. 

§  132. Presumptions  and  burden  of 

proof. 
A  carrier  is  only  required  to  satis- 
factorily show  that  a  special  contract 
was  entered  into  under  circumstances 
Indicating  fairness  and  good  faith,  it 
then  being  incumbent  on  the  shipper 
to  show  that  the  contract  ought  not 
to  be  enforced. 

Adams    Express    Co.    v.    Loeb    & 

Bloom,  Ky.  Opin.  7. 

Wliere  it  is  shown  that  the  de- 
fendant received  plaintiff's  trunk  as  a 
common  carrier,  the  burden  is  on  the 
defendant  to  establish  such  a  state  of 
facts  as  will  release  it  from  liability 
for  non-delivery  of  the  trunk. 

Louisville,  C.  &  L.  R.  Co.  v.  Hume, 
7  Ky.  Opin.  499. 

Where  a  carrier  admitted  having 
received  the  trunk  in  question,  and 
also  that  it  was  a  common  carrier,  it 
devolves  upon  the  carrier  to  show  the 
manner  in  which  it  received  the 
trunk,  and  failing  to  do  so,  the  pre- 


sumption arises  that  the  undertaking 
was  withtn  the  scope  of  its  business. 
Louisville  C.  &  L.  R.  Co.  v.  Hume, 
7  Ky.  Opin.  499. 

Where  a  suit  is  brought  against  an 
express  company  for  failure  to  deUver 
a  package,  and  the  failure  is  proved, 
the  burden  to  show  the  terms  of  the 
contract  fixing  the  value  of  such  pack- 
age is  on  the  company,  and  when  it 
fails  to  aver  and  prove  such  contract 
the  plaintiff  is  entitled  to  recover  the 
actual  value  of  such  package. 

Adams    Express    Co.    v.    Megler- 
nery,  9  Ky.  Opin.  382. 

§  133. Admissibility  of  evidence. 

The  evidence  should  be  confined  to 
the  issues  raised  by  the  pleadings. 
Louisville.  C.  &  L.  R.  Co.  v.  Hamp- 
ton's Exr.,  7  Ky.  Opin.  296. 

§  137. Instructions. 

Where  in  a  suit  against  an  express 
company  for  failure  to  deliver  a  par- 
cel, the  company  offers  no  excuse  for 
its  failure  to  deliver  the  package,  the 
court  properly  instructed  the  jury  to 
find  for  the  plaintiff  for  the  full  value 
of  the  package. 

Adams    Express    Co.    v.    Megler- 
nery,  9  Ky.  Opin.  382. 

(H)    LIMITATION  OF  LIABILITY. 

§  147.  Nature  of  right  to  limit  liability. 
While  the  liscbllity  of  a  common  car- 
rier may  be  limited  to  a  certain  extent 
by  a  contract  fairly  made  with  the 
shipped,  such  carrier  may  not  be  re- 
leased by  such  a  contract  from  dam- 
ages caused  by  the  negligence  of  its 
agents  or  servants  in  charge  of  the 
train. 

Louisville  &   N.  R.   Co.   v.   Lock- 
man,  9  Ky.  Opin.  817. 

§149.  Liabilities  subject  to  limitation. 

§  150. Negligence  or  misconduct. 

A  conmion  carrier  can  not  contract 
against  its  own  negligence  and  thus 
escape  its  liability,  but  its  liability 
may  be  enlarged  or  lessened  by  con- 
tract. 

Cincinnati    Southern    Ry.    Co.    T. 
Potts  Bros.,  10  Ky.  Opin.  394. 

(I)   CONNECTING   CARRIERS. 

§180.  Limitation  of  liability. 
If  a  passenger  on  a  railroad  train 
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takes  his  position  outside  of  a  pas-| 
senger  coach  and  the  employes  of  the  i 
company   charged   with   running   the  '• 
train  know  it  and  either  consent  or  do 
not  object  to  it,  and  injury  thereby  re- 
sults, the  railroad   company   will  be 
held  liable. 

Kentucky  Central    R.    R.    Co.    v. 
Thomas,  13  Ky.  Opin.  269. 

(J)  CHARGES  AND  LIEN. 

§  196.  Actions  for  charges.    * 

Where  it  is  not  alleged  that  at  the 
time  the  freight  was  demanded  and 
paid,  that  appellants  did  not  know  that 
the  sums  demanded  were  more  than 
by  the  terms  of  the  contract  appellee^ 
were  entitled  to  receive,  consequently 
the  payments  were  neither  made  by 
mistake  nor  by  the  deceit  of  appel- 
lees, but  with  a  full  knowledge  of  all 
the  facts,  the  petition  does  not  state 
a  cause  of  action. 

Brandies  &  Crawford  v.  Lewis,  5 
Ky.  Opin.  155. 

IIL  CARRIAGE    OF   LIVE    STOCK. 

§214.  Loss  or  injury. 

Where  a  railroad  company  gives  a 
through  bill  of  lading  to  Louiaville  to 
a  shipper  of  live  stock,  and  does  not 
operate  a  line  of  railroad  to  such  des- 
tination, and  by  reason  of  delay  in 
sending  the  stock  forward  on  a  line 
connecting  its  terminus  with  the  point 
of  destination  the  stock  are  damaged, 
the  shipper  may  recover  from  the 
road  issuing  such  bill. 

Paducah  &  E.  R.  Co.  v.  Blasscock, 
10  Ky.  Opin.  458. 

IV.  CARRIAGE    OF  PASSENGERS. 

(A)  RELATION    BETWEEN   CAR- 
RIER AND  PASSENGER. 

§237.  Who  are  passengers. 
§242^ Shippers  and  their  agents  ac- 
companying shipment. 
\^liere  the  shippers  of  live  stock, 
under  the  rules  of  the  railroad  com- 
pany, are  only  entitled  to  passes  for 
one  attendant  for  each  two  cars  of 
lire  stock  shipped,  but  who  were  ig- 
norant of  such  rule,  and  are  given 
passes  by  the  agent  of  the  company 
for  a  greater  number  of  attendants 


than  allowed  by  such  rule  which  are 
not  recognized  by  the  conductor  of  the 
company's  train,  who  without  rude- 
ness or  force  requires  such  extra  pas- 
sengers to  get  off  the  train,  the  com- 
pany is  liable  to  them  for  their  actual 
damages  caused  by  being  put  off,  but 
the  company  is  not  liable  for  vindic- 
tive damages. 

Louisville  &  N.  R.  Co.  v.  Sanders, 
8  Ky.  Opin.  568. 


§  246.- 


-Evldence. 


Where  one  enters  a  railroad  pas- 
senger car  the  trainmen  have  a  right 
to  assume  that  she  is  a  passenger  and 
had  boarded  the  train  for  the  purpose 
of  going  to  some  other  point  on  the 
road. 

Parks  V.  Kentucky  Central  R.  Co., 
11  Ky.  Opin.  552. 

(C)  PERFORMANCE  OF  CONTRACT 
OF  TRANSPORTATION. 

§273.  Actions  arising  out  of  breach  of 

contract. 

§  276. Evidence. 

Where  one  purchased  a  ticket  of  a 
railroad  company  to  be  transported  on 
its  passenger  train  from  Shelbyville 
to  Louisville,  and  the  company  failed 
to  take  the  passenger  to  the  place  of 
destination  as  speedily  as  the  usual 
course  of  transportation  demands, 
there  is  a  breach  of  contract  for 
which  the  company  is  liable,  but 
where  it  is  alleged  in  a  petition  that 
the  failure  to  place  such  passenger 
on  the  first  train  and  the  delay  in 
waiting  two  hours  for  the  second 
train,  gave  her  a  severe  cold  resulting 
in  pneumonia  from  which  she  died, 
such  allegations  only  show  a  breach 
of  contract,  and  such  a  breach  can 
not  be  converted  into  a  tort  so  as  to 
admit  the  dying  declarations  of  the 
intestate  as  to  the  cause  of  the  injury 
and  as  to  the  wilful  negelect  of  the 
defendant. 

Brown's  Admr.  v.  L.  C.  &  I.  R.  R. 

Co.,  13  Ky.  Opin.  442. 

§  277. Damages. 

Where  a  common  carrier  sold  a 
railroad  ticket,  to  a  passenger,  from 
Louisville  to  Lebanon,  and  accepted 
such  passenger,  but  failed  to  stop  at 
Lebanon  long  enough  for  the  passen- 
ger to  get  off,  in  a  suit  against  the 
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carrier  the  passenger  is  entitled  to 
recover  for  his  loss  of  time  and  money 
caused  by  such  neglect  of  the  car- 
rier, as  well  as  for  other  injuries 
which  were  the  direct  and  Immediate 
consequences  of  such  neglect  and  the 
amount  of  damages  he  sustained  by 
reason  of  the  carrier's  failure  to  put 
him  off  at  Lebanon,  and  the  Jury  may 
also  consider  the  mental  and  physical 
sufferings,  if  any,  caused  by  such  fail- 
ure. 

Dawson  v.  Louisville  &  N.  R.  Co., 
13  Ky.  Opin.  226. 


(D)    PERSONAL    INJURIES. 

§280.  Care    required    and    liability    of 

carrier  in  general. 
Where  a  passenger  whom  a  carrier 
has  agreed  to  transport  to  a  certain 
point  leaves  the  train  before  it  stops 
at  such  point,  and  is  injured,  the  car- 
rier is  not  liable  for  damages  on  ac- 
count of  such  injury. 

Louisville  &  N.  R.  Co.  v.  Wilker- 

son,  8  Ky.  Opin.  671. 

The  fact  that  the  plaintiff  in  a  dam- 
age suit  against  a  railroad  company 
was  not  a  passenger  on  the  car,  and 
the  fact  that  the  driver  of  the  car  on 
which  plaintiff  was  riding  may  have 
been  guilty  of  negligence,  constitutes 
no  defense,  since  the  railroad  com- 
pany is  bound,  as  to  all  persons,  to  use 
ordinary  care  to  avoid  injuring  them, 
and  it  can  not  excuse  its  own  negli- 
gence by  showing  that  the  negligence 
of  a  third  person  contributed  to  the 
injury. 

Newport  St.  R.  Co.  v.  Johnson,  11 
Ky.   Opin.   35. 

§282.  Persons  to  whom  carrier  is  lia- 
ble. 
Where  a  passenger  has  left  the  car 
and  while  he  is  on  the  platform,  ana 
the  conductor,  while  standing  on  the 
lower  steps,  his  body  protruding, 
started  the  train  and  his  body  struck 
the  passenger  on  the  platform,  injur- 
ing him,  it  will  amount  to  negligence, 
for  it  is  the  company's  duty  to  give 
such  passenger  a  reasonable  time  to 
place  himself  beyond  danger  before 
putting  the  car  in  motion. 

Smith  v.  LoulsvUle  City  Railway, 
10  Ky.  Opin.  174. 


The  fact  that  a  passenger  has 
stepped  from  the  train  onto  the  rail- 
road platform,  does  not  terminate  the 
the  railroad  company's  liability,  for  it 
is  its  duty  to  have  prevented  any  in- 
jury to  the  passenger  by  the  cars,  and 
if  those  operating  the  car  saw  such 
passenger's  peril  and  failed  to  exer- 
cise proper  care  to  protect  him  the 
company  would  be  liable. 

Smith  V.  Louisville  City  Railway, 
10  Ky.  Opin.  174. 

§283.  Acts    or   omissions    of    carrier's 

employes. 
In  a  suit  for  personal  injury  caused 
by  a  wreck  of  a  railroad  train,  the 
1  company  is  liable  where  it  is  shown 
that  the  company's  employes  in 
charge  of  the  train  failed  to  exercise 
that  degree  of  care  and  skill  in  op- 
erating such  train  which  experience 
has  shown  to  be  reasonably  necessary 
to  the  safe  transportation  of  passen- 
gers, under  the  usual  and  ordinary  cir- 
cumstances which  experience  has 
shown  will  arise,  which  failure  re- 
sulted in  a  wreck  and  the  plaintiff's 
injury. 

Kentucky   Central   R.    Co.   v.   Mc- 

Murty,  11  Ky.  Opin.  509. 

§303.  Setting  down  passengers. 

Where  a  carrier  of  passengers  un- 
dertakes to  transport  a  passenger 
from  one  point  to  another  it  is  bound 
to  stop  its  train  and  permit  such 
passenger  to  get  off  at  the  point  to 
which  it  has  agreed  to  carry  him,  and 
failing  to  do  so  is  liable  to  him  for 
breach  of  its  contract. 

Louisville  &  N.  R.  Co.  v.  Wilker- 
son,  8  Ky.  Opin.  671. 

The  fact  that  a  carrier  violates  its 
contract  to  transport  a  passenger  to 
a  certain  point  by  failing  to  stop  at 
such  point,  does  not  warrant  such,  pas- 
senger in  leaving  the  train  while  it  is 
under  headway,  and  if  he  did  so,  and 
in  consequence  is  injured,  he  is  with- 
out remedy;  since  he  can  hold  the 
carrier  for  breach  of  its  contract  only, 
but  not  for  his  own  folly. 

Louisville  &  N.  R.  Co.  v.  Wilker- 
son,  8  Ky.  Opin.  671. 

§304.  Care  as  to  persons  accompany- 
ing passengers. 
Where  one  goes    on    a    passenger 
train  to  assist  another  to  a  seat,  and 
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before  leaving  the  train  finds  that  it 
has  started,  instead  of  trying  to  jump 
from  the  train  she  should  apprise  the 
conductor  of  the  fact  that  she  desires 
to  leave  the  train,  and  her  want  of 
judgment  in  jumping  from  a  moving 
train  can  not  be  made  the  basis  of  a 
recovery  against  the  company  for  in- 
jury caused  by  such  jump. 

Parks  V.  Kentucky  Central  R.  Co., 
11  Ky.  Opin.  552. 

§309.  Actions  for  Injuries. 

§315. Issues,    proof,   and   variance. 

Where  one  who  sued  for  the  death 
of  another  based  her  case  upon  the 
negligence  and  carelessness  or  mis- 
management of  the  **  servants  and 
agents  in  charge  of  the  passenger 
trains"  of  the  defendant,  she  can  not 
recover  upon  proof  of  negligence  on 
the  part  of  others,  but  must  confine 
herself  to  the  issues  thus  made. 

Louisville,    C.    &    L.    Ry.    Co.    v. 

Hampton's  Exrx,    7    Ky.    Opin. 

296. 

§317. Admissibility  of  evidence. 

In  an  action  against  a  railroad  com- 
pany for  the  negligent  death  of  plain- 
tiff's deceased,  proof  of  the  condition 
of  the  track  at  the  point  of  injury  is 
competent  to  show  negligence  on  the 
part  of  the  engineer  In  running  over 
the  track  at  high  speed. 

Louisville,  C.  &  L.  R.  Co.  v. 
Hampton's  B^xrx,  7  Ky.  Opin. 
296. 

§  319. Damages. 

In  an  action  against  a  railroad  com- 
pany for  damages  on  account  of  in- 
jury to  a  passenger,  the  plaintiff  has 
a  right  to  compensation  for  the  injury 
sustained,  and  all  such  further  injury, 
temporary  or  permanent,  that  direct- 
ly resulted  from  the  injury  com- 
plained of. 

Kentucky  Central  R.  Co.  v.  Mc- 
Murty,  11  Ky.  Opin.  509. 

§321  w Instructions. 

In  a  suit  against  a  railroad  company 
for  damages  caused  by  injury  to  a 
passenger,  it  is  sufficient  to  charge 
that  plaintiff  was  on  board  the  train 
as  a  passenger;  that  the  company  had 
undertaken  for  compensation  to  trans- 
port him  to  his  destination  on  its 
ToaA;  and  that  its  train  ran  off  the 
track  and  injured  the  plaintiff  by  rea- 


son   of   the    negligence    of    those    in 
charge   of  the   train,   since  this   con- 
stituted a  cause  of  action,  and  it  is 
not  necessary  to  allege  what  was  done 
.  by    the   conductor    causing    the    acci- 
'  dent;  as  that  would  be  to  require  the 
I  plaintiff  to  plead  the  evidence. 
I         Kentucky   Central   R.   Co.   v.   Mc- 
Murty,  11  Ky.  Opin.  509. 

(E)  CONTRIBUTORY    NEGLIGENCE 

OF  PERSON  INJURED. 

§  342.  Contributory        negligence       as 

ground  of  defense. 
§344. Presumptions  and  burden  of 

proof. 
Where  there  is  ample  room  in  the 
passenger  cars  of  a  railroad  company 
a  passenger  who  places  himself  in  a 
more  dangerous  position  upon  the 
train,  his  negligence  is  prima  facie 
shown  and  the  burden  Is  cast  upon 
him  to  avoid  it. 

Kentucky  Central    R.    R.    Co.    v. 

Thomas,  13  Ky.  Opin.  269. 

(F)  EJECTION     OF     PASSENGERS 

AND   INTRUDERS. 

§  353.  Persons   objectionable    as     pas* 

sengers. 
A  conductor  had  no  right  to  eject 
an  intoxicated  passenger  who  was  con- 
ducting himself  in  a  proper  manner 
except  that  he  was  insisting  that  he 
had  paid  his  fare  while  he  was  hold- 
ing the  ticket  in  his  hand,  where  an- 
other offered  to  pay  his  fare,  which 
the  conductor  refused  to  accept,  and 
ejected  the  passenger  because  "be  had 
lied  to  him." 

Kentucky  Cent.  R.  Co.  v.  Houston, 

7  Ky.  Opip.  96. 

• 

CASHIER. 

Diligence  required  of,  see  Banks  and 
Banking,  §  54. 

Liability  for  dishonsety  of  teller,  see 
Evidence,  S  515. 

Liability  of  bank  for  acts  of,  see 
Banks  and  Banking,  §  57. 

Negligence  of,  see  Banks  and  Bank- 
ing, §  53. 

CATTLE  GUARDS. 

Duty  to  construct  and  maintain,  see 
Railroads,  S  411. 
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CAVEAT  EMPTOR. 

Applicable  to  Judicial  sale,  see  Judi- 
cial Sales,  §  50. 


CEMETERIES. 

§  10.  Acquisition   of   and    title   to 
lands. 

§  14. Abandonment. 

§  18.  Tombstones  and  monuments. 

§  10.  Acquisition  of  and  title  to  lands. 

§  14. Abandonment. 

When  a  cemetery  is  abandoned  by 
the  corporation  owning  it,  and  for  a 
period  of  more  than  twenty  years  no 
bodies  are  buried  in  it,  and  all  its 
officers  and  trustees  are  dead,  a  court 
of  chancery  will  not  at  the  instance 
of  one  lot  holder,  whose  relatives  are 
buried  there,  appoint  new  trustees 
and  decree  that  such  cemetery  should 
be  maintained  as  such,  where  it  is 
shown  that  all  the  bodies  except  the 
lot  holder's  relatives  have  been  re- 
moved; but  the  owner  of  such  lot 
has  a  right  of  property  in  the  lot 
bought  by  her  of  which  she  can  not 
be  deprived. 

Whipple  V.  Louisville  Presbyter- 
ian Orphan  Asylum,  11  Ky. 
Opin.  159. 

§  18.  Tombstones  and  monuments. 

Where  one  knew  a  graveyard  was 
on  the  land  when  he  purchased  it,  the 
law,  w^ithout  any  reservation  and  in- 
hibition in  the  deed,  prohibits  him 
from  removing  the  gravestones  or  in- 
juring and  removing  the  inclosure 
around  the  graveyard,  and  compels 
him  to  permit  the  relatives  of  those 
buried  there  to  exercise  the  right  of 
ins:res.s  and  egress. 
'   Hutchison  v.  Akin,  5  Ky.  Opin.  373. 

CERTAINTY. 

In  indictment,  see  Indictment  and  In- 
formation, §  71. 
In  pleading,  see  Pleading,  §  18. 

CERTIFICATE. 

Of  acknowledgment,  see  Acknowledg- 
ment, §§  33,  35.  40;  Mortgages,  §59. 

Of  deposit,  see  Banks  and  Banking, 
§  152. 


Of  election,  see  Elections,  §  264. 

Surplusage  in  certificate  of  acknowl- 
edgment, see  Acknowledgment,  §  50. 

To  deposition,  see  Depositions,  S§  72, 
73. 

CHALLENGE. 

Of  juror,  see  Jury,  I  127. 
Peremptory  challenge,  see  Jury,  S  134. 


CHAMPERTY     AND     MAIN- 
TENANCE. 

§  1.  Nature  and  elements  in  gen- 
eral. 

§  3.  Statutory  provisions. 

§  4.  Champertous  contracts  In  gen- 
eral. 

§  7.  Grants  of  land  held  adversely. 

Action  on  champertous  agreement,  see 
Action,  §  13. 

Adverse  possession  within*^  meaning  of 
champerty  laws,  see  Adverse  Pos- 
session, §  18. 

§1.  Nature  and  elements  in  general. 

A  purchase  of  land  was  not  cham- 
pertous  because   the  vendor  did  not 
have  actual  possession  of  the  land  at 
the  time  the  conveyance  was  made. 
Emerine  v.  Adams,  5  Ky.  Opin.  83. 

Where  a  contract,  alleged  to  be 
champertous,  is  made  while  the  suit 
was  pending,  and  on  which  one  trial 
was  had,  it  is  not  within  the  inhibi- 
tion of  the  statute. 

King  V.  Boles,  4  Ky.  Opin.  147. 

§3.  Statutory  provisions. 

The  statutes  of  champerty  do  not 
apply  until  the  tenant  has  held  ad- 
versely to  his  landlord  for  fifteen 
years. 

Smith  V.  Seaton,  1  Ky.  Opin.  494. 

§4.  Champertous  contracts  in  general. 
A  conveyance  champertous  at  the 
time  made  is  absolutely  void,  and  no 
change  of  circumstances  will  make  it 
available  for  any  purpose  or  against 
any  person. 

Alexander  v.  Vandyke,  9  Ky.  Opin. 
747. 

§7.  Grants  of  land  held  adversely. 

A  sale  and  purchase  of  land  which 
at  the  time  was  in  the  adverse  pos- 
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session  of  a  third  person  is  void  under 
the  act  against  champerty. 

Scott  V.  Osenton,  7  Ky.  Opin.  267. 

Wliere  W.  purchased  land  and  S. 
paid  the  purchase  price  and  built  a 
house  thereon,  and  W.,  with  the  con- 
sent of  S.,  sold  and  conveyed  the  prop- 
erty in  payment  of  a  firm  debt  of  W., 
S.  &  Co.,  the  deed  passed  a  good  title 
to  the  purchaser  as  against  S.  and  his 
creditors,  regardless  of  the  state  of 
the  possession. 

Small  V.  Drabell,  7  Ky.  Opin.  181. 
Where  one  claiming  ownership  of 
real  estate  sells  and  conveys  the 
same,  and  the  evidence  establishes  the 
fact  that  one  other  than  the  grantee 
is  actually  in  adverse  possession  at 
the  time  of  the  sale  and  conveyance, 
the  sale  is  void  as  against  the  one 
holding  such  possession. 

Woodford  v.  Young,  12  Ky.  Opin. 
109, 


CHANGE  OF  VENUE. 

See  Criminal  Law,  V,  B;  Venue,  III. 
Waiver  of  irregularity  in  order  for, 
see  Venue,  §  77. 


CHARACTER. 

Evidence  of.  see  Evidence,  §  152. 
Impeachment      of,      see      Witnesses, 
§§  333,  338. 


CHARGES.  

Petition  in  action  to  recover  excessive 
freight  charges,  see  Carriers,  §  196. 


CHARTERS. 

Municipal  charters,  see  Municipal  Cor- 
porations, I,  A. 


CHARITIES. 

I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 
§  4.  Validity  of  gifts  and  trusts  in 

general. 
§7.  Character    and    capacity    of 
beneficiaries. 


I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

§  4.  Validity  of  gifts  and  trusts  in  gen- 
eral. 
Where  a  testator  gives  a  portion  of 
his  estate  to  two  named  persons  to 
be  devoted  by  them  to  such  benevo- 
lent objects  and  purposes  as  they  may 
elect,  and  requesting  them  in  making 
distribution  '  to    give     preference    to 
charities  connected  with  or  under  the 
control  of  the  Christian  Brotherhood, 
the  devise   is  valid   and  is  not  pro- 
hibited by  statute,  such  a  devise  being 
a  conveyance  to  the  benevolent  insti- 
tutions of  the  Christian  Brotherhood. 
Given's  Admr.  v.  Shouse,  12  Ky. 
Opin.  372. 

§7.  Character  and   capacity   of   bene- 
ficiaries. 
Where  a  trust  is  created  in  favor 
of   the  Protestant   Episcopal   church, 
and  its  trustees  receive  conveyance  of 
real   estate,   a  congregation  not  pro- 
fessing or  practising  the  doctrine,  dis- 
cipline or  worship   according  to   the 
order  of  that  church,  can  not  assert 
a  beneficiary  interest  in  the  property. 
Merriweather    v.    Petit,    10    Ky. 
Opin.  113. 

CHATTEL  MORTGAGES. 

I.  REQUISITES  AND  VALIDITY. 
(A)   NATURE    AND    ESSENTIALS 
OF    TRANSFER    OF     CHAT- 
TELS AS  SECURITY. 

§  10.  Property  which  may  be  sub- 
ject of  mortgage. 

§  18. ^After-acquired  property. 

§  20.  Debts  or  liabiUties  which 
may  be  secured. 

§  22. Future  advances. 

§  27.  Parties. 

§  30. Persons  who  must  Join  in 

IL  FILING,  RECORDING,  AND  REG- 
ISTRATION. 

(A)  ORIGINAL. 

§  84.  Necessity  as  between  parties 
to  instrument. 
III.  CONSTRUCTION     AND     OPERA- 
TION. 

(B)  PARTIES     AND     DEBTS     OR 

LIABILITIES  SECURED. 
§  109.  Debts  secured  in  general. 
(D)    LIEN  AND  PRIORITY. 
§  133.  Nature    and     existence     of 
lien. 
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§  138.  Priorities  of  mortgages    in 
s^eneral 
IV.  RIGHTS     AND     LIABILITIES  OF 
PARTIES. 
§  163.  Use  and  disposition  of  prop- 
erty or  proceeds. 

§  164. By  mortgagor. 

IX.  FORECLOSURE. 

§  268.  Actions  to  foreclose. 
§  275. Parties. 

I.  REQUISITES  AND  VALIDITY. 

(A)    NATURE  AND  ESSENTIALS  OP 

TRANSFER    OF   CHATTELS 

AS  SECURITY. 

§  10.  Property   which   may   be  subject 
of  mortgage. 

§  18. After-acquired  property. 

A  morts:age  on  a  stock  of  goods  is 
inoperative  as  to  property  acquired 
and  added  to  the  stock  after  the  exe- 
cution of  the  mortgage. 

Pindell  v.  Brown,  6  Ky.  Opln.  302. 

§20.  Debts  or  liabilities  which  may  be 
secured. 

§22. Future  advances. 

A  mortgage  executed  on  personal 
property  to  secure  both  present  in- 
debtedness and  future  advancements 
is  valid,  and  one  extending  credit  to 
the  mortgagor  thereafter,  is  bound  to 
take  notice  of  the  contents  of  such 
mortgage  when  the  same  is  of  record. 
Givens  v.  Dixon,  10  Ky.  Opin.  402. 

§27.  Parties. 

§30. Persons    who    must    Join     In 

mortgage. 
A  debtor  may  legally  mortgage  his 
personal  property  to  secure  the  pay- 
ment of  his  debts,  and  the  wife  can 
not  prevent  him  from  doing  so  or  re- 
tain any  rights  of  exemption  by  not 
joining  in  the  mortgage  on  personal 
property  alone. 

Smith   v.   Wilson   &    Co.,   11   Ky. 

Opin.  946. 

II.  FILING,  RECORDING,  AND  REG- 
ISTRATION. 

(A)  ORIGINAL. 

§84.  Necessity  as  between  parties  to 

Instrument. 

An     unrecorded     chattel    mortgage 

made  In  good  faith,  not  with  a  view 

to  defraud  other  creditors,  is  valid  be- 


tween the  parties,  and  against  all  pur- 
chasers of  the  chattels  described, 
having  notice  of  the  pledge  or  mort- 
gage, except  purchasers  from  a  credi- 
tor who  had  no  notice. 

Armstrong  &  Taylor  v.  Reynolds, 
8  Ky.  Opin.  169. 

III.  CONSTRUCTION'    AND    OPERA- 

TION. 

(B)    PARTIES  AND  DEBTS   OR   LIA- 
BILITIES  SECURED. 

§  109.  Debts  secured  in  general. 

Debts,  to  secure  which  a  lien  has 
been  taken  upon  other  property,  can 
not  be  presumed  to  be  without  a  prior 
mortgage  to  secure*  merchandise  sold 
and  to  be  sold. 

Berryman  v.  Brumback  &  Walker, 
7  Ky.  Opin.  366. 

(D)   LIEN  AND  PRIORITY. 

§133.  Nature  and  existence  of  lien. 

When  all  the  original  stock  on 
which  the  mortgage  was  given  had 
been  sold,  the  lien  created  by  the 
mortgage  is  gone,  as  the  stock  pur- 
chased after  the  mortgage  was  not 
subject  to  it,  because  a  man  can  not 
legally  sell  or  convey  property  to 
which  he  has  no  title. 

Lucas  V.  Temple  &  Barker,  1  Ky. 
Opin.  259. 

§  138.  Priorities  of  rportgages  in  gen- 
eral. 
Before  a  mortgagee  of  personal 
property  can  be  adjudged  to  have 
priority  over  another  Uenholder  he 
must  show  that  his  mortgage  em* 
braces  the  property  upon  which  the 
other  lienholder  holds  a  claim. 

Hoe  &  Co.  V.  Bullock,  10  Ky.  Opin. 
724. 

IV.  RIGHTS   AND   LIABILITIES   OF 

PARTIES. 

§  163.  Use  and  disposition  of  property 
or  proceeds. 

§  164. By  mortgagor. 

The  removal,  concealment  or  sale  of 
mortgaged  chattels  gives  the  mortga- 
gee a  right  of  attachment  only  when 
the  removal,  sale  or  concealment  en- 
dangers his  ultimate  security;  and  he 
is  not  entitled  to  an  attachment  when 
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enough  property  remains  to  amply  se- 
cure him. 

Sutton  Y.    Hancock,  8  Ky.  Opin. 
359. 


DC.  FORECLOSURE. 

§268.  Actions  to  foreclose. 

Where  the  records  in  the  lower 
court  show  that  the  hirer  of  personal 
property  was  not  made  a  party  to  a 
foreclosure  of  a  mortgage  on  same, 
he  can  not  plead  the  record  and  judg- 
ment in  bar  to  a  recovery  in  the  cir- 
cuit court. 

Worthington  v.  Green,  4  Ky.  Opin. 
520. 

§  275. Parties. 

In  a  suit  to  foreclose  a  chattel  mort- 
gage, one  who  sold  the  property  to 
satisfy  a  debt  owing  by  the  mortgagor 
is  not  a  necessary  party. 

Fonlks  V.  Ritter.  6  Ky.  Opin.  233. 


CHECKS. 

See  Bills  and  Notes. 

Payment  by,  see  Payment,  §  20. 


CHILDREN. 

See  Descent  and  Distribution,  §  26; 
Infants. 

Confirmation  of  defective  sales  of  in- 
fant's real  estate,  see  Infants,  S  32. 

Custody  and  control  of,  see  Parent 
and  Child,  §  2. 

Custody  and  support  of,  see  Divorce, 

Custody  of,  see  Husband  and  Wife, 
i  299%. 

Duty  of  step-father  to  supiK>rt  step- 
child, see  Parent  and  Child,  §§  3, 14. 

Duty  to  support  and  educate,  see  Par- 
ent and  Cbild,  §  3. 

Homestead  rigbts,  see  Homestead, 
I  142. 

Jurisdiction  over  poor-  children,  see 
Courts,  §  182. 

Reimbursement  out  of  estate  for  sup- 
port, see  Parent  and  Child,  fi  3. 

Use  of  word  in  will  does  not  ordinar- 
ily include  grandchildren,  see  Wills, 
§497. 

When  word  of  purchase,  see  Deeds, 
i  123. 


CHOSES  IN  ACTION. 

Fraudulent  conveyances  of,  see  Fraud- 
ulent Conveyances,  §  48. 


CIRCUIT  COURT. 

Transfer  of  cause  from  circuit  court 

to   county   court   by   agreement  of 

parties,  see  Courts,  §  26. 
Appeal  from  to  Court  of  Appeals,  see 
'  Appeal,  §  26. 
Exclusive  jurisdiction  of,  see  Courts, 

§  183. 
Jurisdiction  as  to  lands  not  embraced 

in  petition,  see  Courts,  S  118. 
Jurisdiction  of,  see  Courts,  §  3. 
Transfer  of  cause  by  agreement  from 

quarterly  court,  see  Courts,   §  22. 


CIRCUMSTANTIAL   EVI- 
DENCE. 

Of  conspiracy,  see  Conspiracy,  9  45. 
Of  malice,  see  Assault  and  Battery, 

S  84. 
Weight  of,  see  Criminal  Law,  §  552. 

CITIZENS. 

§13.  Expatriation. 

A  legislative  act  can  not  make  vol- 
untary rebellion  involuntary  expatria- 
tion. 

Burkett  v.  McCarty,  1  Ky.  Opin. 
100. 

The  act  known  as  the  "Expatriation 
Act,"  approved  March  16,  1862,  was 
unconstitutional. 

Burkett  v.  McCarty,  1  Ky.  Opin. 
100. 

A  citizen  may,  with  the  consent  of 
his  state,  express  or  presumed,  ex- 
patriate himself,  but  no  mere  act  of 
state  legislation  can  per  se  denation- 
alize him  without  his  concurrence. 
Burkett  v.  McCarty,  1  Ky.  Opin. 
100. 

Ejxpatriation  because  of  commission 
of  certain  acts  is  a  punishment  which 
can  not  be  inflicted  without  Judicial 
conviction  of  some  crime  or  act  de- 
nounced by  legislation  as  a  forfeiture 
of  citizenship,  any  more  than  a  bill 
of  attainder  without  judicial  convic- 
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lion    can    constitutionally    punish    a 
citizen. 

Burkett  v.  McCarty,  1  Ky.  Opin. 
100. 

CITY  ATTORNEY. 

Duties  of,  see  Municipal  Corporations, 
§  166. 

CITY  COUNCIL. 

Journals  of,  see  Municipal  Corpora- 
tions, §§  99,  109. 

CIVIL  RIGHTS. 

§9.  Discrimination  as  to  public  school 
privileges. 

An  act  is  not  unconstitutional  be- 
cause it  provides  that  a  fund  to  be 
raised  by  taxation  is  to  be  used  to 
furnish  school  facilities  to  white  chil- 
dren only;  nor  will  an  act  be  de- 
clared unconstitutional  because  the 
court  merely  doubts  legislative  power. 
Miller  v.  Gosnell,  9  Ky.  Opin.  322. 

Where  it  is  shown  that  the  colored 
children  of  Louisville  have  been  fully 
provided  with  school  facilities  by  a 
general  tax  on  all  taxable  property, 
a  similar  tax  for  a  similar  purpose  for 
white  children  is  not  an  unconstitu- 
tional discrimination  in  their  favor. 
Miller  v.  Gosnell,  9  Ky.  Opin.  322. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  decedent's  estate,  see  Execu- 
tors and  Administrators,  VI. 

Against  United  States  Government, 
see  United  States,  IV. 

Allowance  of,  see  Executors  and  Ad- 
ministrators, §   227. 

Barred  by  limitation,  see  Executors 
and  Administrators,  §  213. 

By  third  person,  see  Attachment, 
§  280;  Execution,  VI. 

Demand,  when  necessary,  see  Execu- 
tors and  Administrators,  §  222. 

Disputed  claims,  see  Executors  and 
Administrators,  §  252. 

Liability  on  claimant's  bond,  see  Exe- 
cution, §  206. 


Manner  of  presentation  in  action  by 
administrator,  see  Executors  and 
Administrators,  §  222. 

Of  creditors,  see  Assignments  for 
Benefit  of  Creditors,  V,  B. 

Of  executors  or  administrators,  see 
Executors  and  Administrators,  {  219. 

Of  third  persons,  see  Attachment, 
§§  294,  295;  Execution,  VI. 

Presentation  and  filing,  see  Executors 
and  Administrators,  §  228. 

Presumption  as  to,  after  five  years, 
see  Executors  and  Administrators, 
§  213. 

Proceedings  by  claimant  of  property 
levied  on,  see  Execution,  §  184. 

Priority  of,  see  Executors  and  Admin- 
istrators, §  263. 

Proof  of  claims  in  bankruptcy,  see 
Bankruptcy,  §§  307,  314. 

Purging  of  usury,  see  Usury,  §  88. 

Verification  of,  see  Executors  and  Ad- 
ministrators, §  227. 

Waiver  of  compliance  with  statute, 
see  Executors  and  Administrators, 
§  227. 

When  should  not  be  rejected,  see  Ebce- 
cutors  and  Administrators,  §  504. 

CLERICAL   ERROR. 

Correction  by  motion,  see  Appeal,  §  73. 

CLERKS  OP  COURTS. 

§  10.  Compensation  and  fees  of 
clerks  of  state  courts. 

§  37. Recovery  of  fees  or  sal- 
ary. 

§  64.  Powers  and  proceedings  in 
general. 

§  69.  Custody  and  care  of  records. 

§  73.  Liabilities  on  ofl^cial  bdnds. 

Authority  to  execute  supersedeas,  see 

Supersedeas,  §  4. 
Oath  of  office,  see  Officers,  §  36. 
Taking  bail  bond,  see  Bail,  §  54. 
Taxation  of  costs  by  clerk  of  Court  of 

Appeals,  see  Costs,  §  151. 
When   deposit  of  money    with    clerk 

does    not    constitute    payment,    see 

Payment,  §  3. 

§10.  Compensation  and  fees  of  clerks 
of  state  courtSb 
Where  a  record  is  much  confused  by 
the  interlineation  of  the  orders  out  of 
their  proper  '  place,  and  without  any 
regard  to  the  order  in  which  the  pro- 
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ceedings  were  had,  the  clerk  is  not 
entitled  to  charge  any  fee  therefor. 
Seldon  y.  Bullitt,  5  Ky.  Opin.  129. 

It  is  the  duty  of  the  circuit  clerk  to 
make  original  indexes  to  his  records, 
and  he  can  not  legally  demand  pay 
therefor. 

McCoy  V.  Corum,  3  Ky.  Opin.  366. 

Where  neither  the  law  nor  court 
requires  or  authorizes  the  clerk  of  the 
court  to  make  a  cross-index,  the  clerk 
has  no  legal  claim  for  compensation 
therefor  either  on  the  state  or  county. 
McCoy  T.  Coram,  3  Ky.  Opin.  366. 

§37. Recovery  of  fees  or  salary. 

The  county  court  is  a  judicial  tri- 
bunal, and  when  upon  a  claim  filed  for 
senrlces  by  the  clerk  such  a  claim  is 
allowed,  it  is  a  final  adjudication,  and, 
in  the  absence  of  fraud  or  mistake, 
can  not  be  renew^ed  by  the  chancellor 
an  account  of  an  alleged  mistake  of 
law  made  by  the  county  court. 

Boone  County  v.  Dils,  12  Ky.  Opin. 
482. 

§64.  Powers  and   proceedings  in  gen- 
eral. 
The  clerk  of  a  court  should  not  be 
pennltted  to  stultify  himself  by  swear- 
ing that  he  failed  to  perform  his  duty, 
and  will  not  be  permitted  to  do  so  if 
there  is  any  evidence  to  the  contrary. 
Thomas  v.  Bennett's  Heirs,  7  Ky. 
Opin.  458. 

§69.  Custody  and  care  of  records. 

Where  the  certificate  of  a  clerk  is 
more  minute  than  necessary,  but  it 
can  not  be  inferred  therefrom  that 
any  portion  of  the  record  is  omitted, 
if  there  is  a  diminution  of  the  record, 
appellee  must  be  deemed  to  have  sup- 
plied it  by  the  proper  writ. 

Martin  v.  Morgan,  Admr.,   3   Ky. 
Opin.  63. 

§73.  Liabilities  on  official  bonds. 

In  an  action  by  the  state  against  the 
clerk  of  the  county  court  for  money 
collected  as  taxes,  it  is  no  defense  to 
the  action  that  a  suit  is  pending  be- 
tween defendant  and  the  trustees  of 
the  jury  fund  to  whom  the  money  col- 
lected is  payable,  and  that  the  state 
should  wait  until  the  termination  of 
such  suit. 

Johnson  v.  Commonwealth,  6  Ky. 
Opin.  449. 


Where  a  judgment  is  entered  and 
plaintiff's  attorney  made,  in  the  mem- 
orandum book  kept  by  the  clerk  for 
such  purposes,  a  direction  to  the  clerk 
to  issue   an   execution,  and  he   fails 
'  to  do  so,  and  as  a  result  the  plaintiff 
is  unable  to  collect  his  Judgment,  the 
clerk  becomes  liable  for  such  loss  and 
he  and  his  sureties  are  liable  therefor. 
Burton  y.  McFarland,  11  Ky.  Opin. 
428. 

Where  money  comes  to  the  bands  of 
the  clerk  of  the  court  by  consent  of 
parties,  but  not  under  the  order  of  the 
court  and  not  as  an  officer,  his  sure- 
ties are  not  liable  on  account  thereof, 
but  the  clerk  is  individually  liable. 
Snape  v.  Sanford's  Receiver,  11 
Ky.  Opin.  609. 


CLIENT. 

See  Attorney  and  Client. 

Duty  of,    see    Attorney    and    Client, 

§  105. 
Negligence     of,     see     Attorney     and 

Client,  §  105. 


COERCION. 

Preventing  operation  of  estoppel,  see 
Estoppel,  §  94. 


COLLATERAL  ATTACK. 

See  Judgment,  XI. 
Of  judgment,  see  Judgment,  §  501. 
Of  probate  of  will,  see  Wills,  §  420. 
Of  sale  of  ward's  real  estate  by  guard- 
ian, see  Guardian  and  Ward,  §  107. 


COLLATERAL  SECURITY. 

See  Pledges. 

Diligence  required  of  .pledgee,  see 
Pledges,  S  30. 

Effect  of  suretyship,  see  Principal  and 
Surety,  §  109. 

Surety  entitled  to  benefit  of,  see  Prin- 
cipal and  Surety,  §  194. 


COLLECTING  AGENT. 

Attorney's  fees  and  costs,  see  Princi- 
pal and  Agent,  §  64. 
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COLLECTIONS. 

Appointment  and  qualification  of  tax 
collector,  see  Taxation,  SS  546,  547, 
550. 

Authority  of  agent  to  collect  for 
principal,  see  Principal  and  Agent, 
§  64. 

Liability  for  money  collected,  see  At- 
torney and  Client,  §  116. 


COLLEGES  AND  UNIVERSI- 
TIES. 

§  6.  Property  and  funds. 
§  11.  Dissolution. 

§6.  Property  and  funds. 

Where,  by  the  act  of  the  Legisla- 
ture, authorizing  the  removal  of  a  uni- 
versity from  one  county  to  another, 
and  requiring  the  refunding  of  stock 
subscriptions  to  original  subscribers 
in  the  county  where  the  university 
was  first  located,  "the  amount  of  tui- 
tion unpaid  to  them,"  as  provided  in 
their  stock,  where  one  of  the  subscrib- 
ers had  removed  from  the  county  be- 
fore the  passage  of  said  act,  he  would 
not  be  entitled  to  the  benefits  thereof. 
Stagg  V.  Kentucky  University,  3 
Ky.  Opin.  451. 

On  an  allegation  that  upon  the  sub- 
scriptions for  stock  in  a  university, 
he  was  entitled  to  tuition  therefor,  be- 
fore an  action  will  lie,  it  must  be 
shown  that  the  university  refused  to 
permit  him  to  send  pupils  thereto  as 
prescribed  in  the  certificate. 

Stagg  V.  Kentucky  University,  3 
Ky.  Opin.  451. 

The  act  of  the  Legislature,  approved 
February  17,  1866,  entitled  "an  act 
concerning  Allen  County  Seminanr"  is 
void,  in  that  it  authorizes  the  seques- 
tration and  distribution  of  the  pro- 
ceeds of  the  seminary  lands  not  con- 
templated by  the  donors  thereof. 

Meng  V.  Alexander,  3  Ky.  Opin. 
520. 

Where  an  action  was  brought  by  ap- 
pellees, citizens  of  Mercer  county* 
holders  by  assignment  of  a  certificate 
of  stock  for  the  permanent  endow- 
ment of  Bacon  College,  against  appel- 
lant to  compel  payment  of  the  at- 
tached  coupons,   and    certificates   of 


stock,  for  subscriptions  to  Bacon  Col- 
lege, were  issued  to  citizens  of  Mer- 
cer county,  and  afterwards  by  an  act 
of  the  Legislature,  said  college  was 
consolidated  and  removed  to  Fayette 
county,  and  providing  a  refund  to  the 
citizens  of  Mercer  county  the  nominal 
value  of  unpaid  coupons,  and  all  schol- 
arships subscribed;  as  the  certificates 
are  transferable  on  their  face,  the 
citizens  of  Mercer  county  holding 
same,  were  entitled  to  collect  same 
in  money  instead  of  tuition  benefits. 
Kentucky  University  v.  Woods,  3 
Ky.  Opin.  639. 

The  right  conferred  upon  assignor 
of  stock  in  a  college,  to  collect  sub- 
scriptions, is  conferred  upon  the  as- 
signee of  the  stock. 

Kentucky  University  v.  Woods,  3 
Ky.  Opin.  639. 

A  private  corporation  engaged  in 
conducting  a  college  like  an  individual 
is  not  exempt  from  the  payment  of  its 
debts  incurred  in  the  conduct  of  its 
school,  and  there  is  no  public  policy 
which  forbids  the  sale  of  its  property 
to  pay  its  indebtedness. 

Hart   V.    Trustees    of    Princeton 
College,  10  Ky.  Opin.  233. 

§11.  Dissolution. 

The  Legislature  has  no  power  to 
dissolve  an  educational  corporation, 
created  and  in  existence  for  a  num- 
ber of  years,  and  order  an  appropria- 
tion of  the  property  different  from 
that  for  which  it  was  created. 

Meng  V.  Alexander,  3  Ky.  Opin. 
520. 

The  "reserving"  of  lands  in  a  town, 
and  used  for  some  fifty  years  for 
school  purposes,  will  not  invest  the 
trustee  of  the  school  with  title  that 
may  be  disposed  of  on  dissolution  of 
the  incorporated  school,  since  when 
dissolved  the  land  would  revert  back 
to  the  donors. 

Meng  V.  Alexander,  3  Ky.  Opin. 
520. 


COLOR  OF  TITLE. 

Possession  under,  see  Adverse  Posses- 
sion, §§  68,  98. 
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COMMENCEMENT. 

Of  action,  see  Action,  §  64. 


COMMISSION. 

For  collection  of  assets,  see  Executors 
and  Administrators,  §  495. 


COMMISSION  MERCHANT. 

Duty  of.  see  Principal  and  Agent,  §  48. 
Liability  for  neglige9ce  in  selling,  see 
Principal  and  Agent,  §  79. 


COMMISSIONER    IN    CHAN- 

CERY. 

Sales  by,  see  Judicial  Sales,  §  1. 


COMMISSIONERS. 

Correction  of  errors  in  commissioner's 
report,  see  Appeal,  §  248. 


COMMITTEE. 

Auihority  of  committee  of  insane  per- 
son, see  Insane  Persons,  §  40. 

Liability  on  bond,  see  Insane  Persons, 
§  45. 


COMMON  CARRIERS. 
Nature  of  liability,  see  Carriers,  §  108. 

COMMON  COUNCIL. 

Proceedings  by,  see  Municipal  Cor^ 
porations,  rv^ 

COMMON  LAW. 

Arbitration  at,  see  Arbitration  and 
Award.  §  1. 

As  to  arrest  and  trial  of  persons  giiilty 
of  riot,  see  Arrest,  §  3. 

Bonds,  see  Bonds,  §  50. 

Jurisdiction  of  common-law  obliga- 
tions, see  Bonds,  §  121. 

Relating  to  arbitration  and  award,  see 
Arbitration  and  Award,  §  82. 

Requisites  of  common-law  marriage, 
see  Marriage,  §  13. 

12 


COMPENSATION. 

See    Contracts,    II,    F;    Eminent   Do- 
main, II;  Salvage,  I. 
For  improvements  on  real  estate,  see 

Improvements,  §  4. 
For  property  taken  for  public  use,  see 

Eminent  Domain,  II. 
For  services  by  partner,  see  Partner- 
ship, §  83. 
For  services  rendered,  see  Work  and 

Labor. 
Inadequate  or  excessive  compensation, 

see  Eminent  Domain,  §  150. 
Medium  of   payment,   see   Contracts, 

§  308. 
Of  administrator,  see  Executors  and 

Administrators,  §§  488,  492,  495,  496. 
Of  attorney,  see  Attorney  and  Client, 

IV,  A. 
Of  broker,  see  Brokers,  IV. 
Of  clerk  of  co^rt,  see  Clerks  of  Courts, 

§  10. 
Of  contractor,  see  Contracts,  II,  F. 
Of  county  attorney,  see  District  and 

Prosecuting  Attorneys,  §  4. 
Of  court    commissioners,    see    Court 

Commissioners,  S  2. 
Of  employe,  see  Master  and  Servant, 

§  72. 
Of  executors  and  administrators,  see 

Executors   and  Administrators,  XI, 

D. 
Of  guardian,  see  Guardian  and  Ward, 

§  149. 
Of  juror,  see  Jury,  §  77. 
Of  municipal   officers,   see  Municipal 

Corporations,  §  161. 
Of  prison  guards,  see  Prisons,  §  8. 
Of  sheriff,  see  Sheriffs  and  Constables, 

§  28. 
Of  witnesses,  see  Witnesses,  §  23. 
Reasonable  compensation  of  attorney, 

see  Attorney  and  Client,  §§  130,  167. 

COMPROMISE  AND  SETTLE- 
MENT. 

§  1.  Nature  and  requisites. 

§  5. Making  and  foi:m  of  agree- 
ment. 

§  6. Consideration. 

§  7.  Validity. 

§  10.  Construction  of  agreement. 

§  11. In  general. 

§  14.  Operation  and  effect. 

§  17. Conclusiveness. 

S 19.  Impeachment  or  setting 
aside. 

§  23.  Evidence. 
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Authority  of  attorney  to  compromise 
claim  for  client,  see  Attorney  and 
Client,    §101. 

Authority  of  attorney  to  compromise 
suit,  see  Attorney  and  Client,  §  77. 

Compromise  by  agent,  see  Principal 
and  Agent,  §  111. 

Compromise  boundary  line,  see  Bound- 
aries, §  49. 

Consideration  of  compromise  agree- 
ment, see  Bills  and  Notes,  9  92, 
Contracts,  §  68. 

Enforcement  of  compromise  agree- 
ments as  to  boundary  lines,  see 
Boundaries,  9  49. 

Evidence  of  attempted  compromise, 
see  Evidence,  §  213. 

For  personal  injuries,  see  Street  Rail- 
roads, 9  16. 

OfTer  of  compromise  not  admissible 
in  evidence,  see  Evidence,  §  212. 

Settlement  of  partnership,  see  Part- 
nership, 9  297. 

§  1.  Nature  and  requisites. 

§5^ leaking  and  form  of  agreement. 

Where  persons  meet  and  attempt  to 
settle  an  account  between  them,  but 
disagree  before  the  whole  account  is 
gone  over,  and  all  efforts  at  a  final 
settlement  are  broken  ofF,  such  at- 
tempt does  not  amount  to  settlement 
even  of  that  part  of  the  account  gone 
over  before  disagreement. 

McKee    v.    McKee,    9    Ky.    Opin. 
805. 

§  6. Contlderation. 

The  agreement  between  an  insolvent 
debtor  and  his  creditors,  that  they 
will  not  carry  his  estate  into  bank- 
ruptcy, on  condition  that  the  debtor 
would  pay  a  cash  per  cent  of  his 
debts,  has  a  sufficient  consideration  for 
its  support. 

Pierce  v.  Matthews,  10  Ky.  Opin. 
397. 

§7.  Vaiidity. 

Where  a  compromise  is  made  with 

full'  knowledge  of  the  facts,  free  from 

fraud,   and   with   knowledge   of  their 

legal  rights,  it  can  not  be  avoided. 

Kendall  v.  Kendall's  E3xr.,  7  Ky. 

Opin.  592. 

Where  the  testimony  shows  that  a 
plaintiff  was  not  in  actual  danger  of 
violence,  or  made  an  assignment  of  a 
note  through  intimidation  or  fear,  he 


cannot  recover  the  property  so  given 
in  settlement  of  a  suit. 

Williams  v.  Lams,  3  Ky.  Opin.  695. 

Where  parties  have  conflicting 
claims  to  land  and  a  lawsuit  is  likely 
to  arise  to  test  the  superiority  of  the 
one  or  the  other,  to  avoid  that  con- 
flict, the  parties  may  enter  into  an 
agreement  to  compromise,  and  should 
one  of  the  parties  by  mistake  of  law 
arising  on  the  facts  be  induced  to 
enter  into  the  compromise,  such  mis- 
take is  not  a  cause  to  set  aside  the 
compromise,  nor  will  the  court  under- 
take, in  such  a  case,  to  investigate  the 
merits  of  the  claim  or  to  determine 
whether  it  was  of  sufficient  import- 
ance to  form  a  consideration  for  a 
compromise. 

Bruner  v.  Berry,  5  Ky.  Opin.  158. 

The  question  as  to  whether  or  not 
the  writing  purporting  to  compromise 
the  action  was  executed  under  such 
circumstances  as  to  render  it  of  no 
binding  force  was  properly  submitted 
to  the  jury. 

Hart  V.  Smithson,  5  Ky  Opin.  470. 

§10.  Construction  of  agreenrtent. 

§11. In  general. 

In  the  compromise  and  settlement 
of  a  claim  for  a  less  amount  than  is 
due,  the  utmost  good  faith  must  char- 
acterize the  transaction,  and  such  good 
faith  is  not  to  be  inferred  in  favor  of 
the  debtor. 

Gage  V.  Wright,  7  Ky.  Opin.   734. 

In  construing  a  contract  made  by 
some  of  the  legatees  with  others  en- 
gaged in  contesting  the  will,  whereby 
they  agree  to  pay  such  contestants 
several  thousand  dollars  to  cease  con- 
testing, the  surrounding  circum- 
stances must  be  looked  to  in  order 
to  arrive  at  the  intention  of  the  par- 
ties as  to  whether  the  compromise 
money  was  to  be  paid  out  of  the  es- 
tate or  by  the  individuals  making  the 
promise. 

Gaither    v.    Bland,    13    Ky.    Opin. 
879. 

§  14.  Operation  and  effect. 

The  compromise  of  a  litigation  is 
binding  on  the  parties,  unless  It  was 
procured  by  fraud. 

Mitchell  &  Barbee  v.  Shannon,   7 
Ky.  Opin.  207. 
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A  matter  in  litigation  is  a  proper 
subject  of  compromise. 

Woodson  y.  Ballinger,  7  Ky.  Opin. 
101. 

One  not  a  surety,  against  whom  a 
claim  of  |16,000  is  made  jointly  with 
others,  who  purchases  his  peace  by 
way  of  compromise  for  a  less  amount, 
and  who  receives  certain  collaterals 
from  others  liable  on  such  original 
claim,  can  not  be  permitted  to  hold 
the  same  and  pay  himself  out  of  them 
at  the  expense  of  the  rightful  owner. 
Shelby's  Extb.  v.  Shelby,  9  Ky. 
Opin.  722. 


§17^ 


-ConcI  usi  veness. 


Where  a  creditor  by  his  voluntary 
act  accepts  a  sum  less  than  the 
amount  of  his  claim  under  an  agree- 
ment of  creditors,  in  full  satisfaction 
of  his  debt,  he  can  not  make  an  addi- 
tional collection  on  the  claim,  unless  it 
is  shown  that  the  debtor  fraudulently 
procured  the  creditor  to  accept  the 
lesser  sum  in  satisfaction  of  his  claim. 
Bank  of  Kentucky  v.  Poyntz,  11 
Ky.  Opin.  99. 

§  19.  Impeachment  or  setting  aside. 

A  settlement  can  not  be  avoided  by 
a  party  because  of  his  ignorance  of  a 
witness  who  could  testify  to  the  facts 
upon  which  he  seeks  to  set  aside  the 
settlement,  where  the  exercise  of  the 
slightest  diligence  would  have  enabled 
the  party  to  have  known  of  such  wit- 
ness and  the  testimony  he  could  give, 
prior  to  the  making  of  the  settle- 
ment. 

Kendall  v.  Kendall's  Elxr.,  7  Ky. 
Opin.  592. 

A  compromise  between  litigants  will 
not  be  set  aside,  where  not  induced  by 
fraud,  simply  because  one  of  the  par- 
ties discovers  thereafter  that  he  could 
have  proven  certain  facts  of  which 
at  the  time  of  the  compromise  he  had 
no  knowledge. 

Savings    Institution    of    Harrods- 
burg  V.  Johnson,  8  Ky.  Opin.  489. 

Where,  in  an  action  to  set  aside  a 
compromise  and  secure  the  return  of 
money  paid  on  account  thereof,  it  is 
shown  that  a  person  was  induced  to 
enter  into  such  a  compromise  agree- 
ment and  pay  money  thereon  by  rea- 
son of  fraudulent  representations  and 


threats,  she  is  entitled  to  recover  such 
money  and  have  such  agreement  set 
aside. 

Holt  V.  Miller,  9  Ky.  Opin.  226. 

§23.  Evidence. 

Where  the  claim  might  have  been 
included  in  a  settlement  between  the 
parties,  made  several  years  prior  to 
its  assertion,  and  it  was  not  asserted 
until  after  a  Judgment  had  been  ren- 
dered against  the  guardian  on  the 
settlement  note,  it  will  be  presumed 
that  all  matters  between  the  parties 
were  included  in  the  settlement. 

Donovan  v.  Bradford,  6  Ky.  Opin. 
538. 

Wliere  the  theory  of  plaintiffs  is 
that  the  defendant,  by  false  state- 
ments, induced  them  to  make  a  settle- 
ment, but  that  is  denied  by  the  reply 
to  the  counterclaim,  the  burden  is  on 
plaintiffs  to  establish  the  fraud. 

Mitchell  &  Barbee  v.  Shannon,  7 
Ky.  Opin.  207. 


COMPUTATION. 

Mode  of  computing  interest,  see  In- 
terest, §  56. 


CONCEALMENT. 

As   ground   for   attachment,    see    At- 
tachment, S  28. 


CONCLUSIONS. 

Of  pleader,  see  Pleading,  §S  8,  147. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITION. 

See  Contracts,  II,  E. 

Conditional  payment,  see  Payment,  9 
33. 

Construction  and  operation  of,  see 
Deeds,  §  152. 

Conveyance  upon  condition  of  support 
of  grantor,  see  Vendor  and  Pur- 
chaser, 9  79. 

Imposed  by  will,  see  Wills,  §9  655, 
659. 
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Of  bail  bond,  see  Ball,  §  68. 

Of  license  to  sell  intoxicating  liquors, 
see  Intoxicating  Liquors,  §  79. 

Of  subscription,  see  Subscriptions,  S 
15. 

On  granting  continuance,  see  Contin- 
uance, §  49. 

Precedent,  see  Contracts,  §  221. 

Precedent  to  action  for  breach  of  ex- 
ecutory contract,  see  Sales,  §  345. 

Precedent  to  action  for  cancellation  of 
instruments,  see  Cancellation  of  In- 
struments, $  19. 

Precedent  to  action  of  replevin,  see 
Replevin,  §  10^. 

Precedent  to  action  on  sheriff's  bond, 
see  Sheriffs  and  Constables,  §  129. 

Precedent  to  cancellation  of  mortgage, 
see  Cancellation  of  Instruments,  § 
21. 

Precedent  to  creditors'  suit,  see  Credi- 
tors' suit,  §  9. 

Precedent  to  enforcement  of  judgment 
in  court  of  equity,  see  Judgment,  § 
904. 

Precedent  to  enforcement  of  vendor's 
lien,  see  Vendor  and  Purchaser,  § 
273. 

Precedent  to  rescission  of  contract, 
see  Contracts,  §  263. 

Precedent  to  right  of  action,  see  Ac- 
tion, I. 

Precedent  to  suit  against  administra- 
tor, see  Executors  and  Administra- 
tors. §  431. 

Precedent  to  suit  to  set  aside  convey- 
ance, see  Fraudulent  Conveyances, 
§§    241,    259. 

CONDITIONAL  FEE. 

See  Deeds,  S  126. 
Wills,  §  603. 

CONDITIONAL  SALE. 

See  Sales,  IX. 

Distinguished  from  mortgage,  see 
Mortgages,  §  6. 

CONDONATION. 
Acts  constituting,  see  Divorce,  §  49. 

CONFESSION. 

See  Evidence,  VII. 

Admissibility    of,    see    Criminal    Law, 

X,   K. 


As  evidence,  see  Criminal  Law,  S  406. 
Conviction  on,  see  Burglary,  §  41. 
Of  cross  petition,  see  Pleading.  §  178. 
Of  set-off,  see  Pleading,  §  182. 
Weight  as  evidence,  see  Criminal  Law, 
§  554. 


CONFIDENTIAL  RELA- 
TIONS. 

See    Fiduciary   Relations;    Witnesses. 
II,  D. 


CONFIRMATION. 

Conclusiveness  of  order  confirming 
judicial    sale,    see    Judicial    Sales, 

•    §31. 

Of  sale,  see  Judicial  Sales,  §  31. 

Of  sale  by  guardian,  see  Guardian  and 
Ward,  §  103. 

Of  sale  of  infants'  real  estate,  see  In- 
fants, §  41. 

Of  sale  of  ward's  real  estate  by  guard- 
ian, see  Guardian  and  Ward,  §  103. 


CONFISCATION. 

Exorbitant  assessment,  see  Municipal 

Corporations,  §  562. 
Power  to  enforce  town  ordinance,  see 

Municipal  Corporations,  §  57. 


CONFLICT  OF  LAWS. 

See  Bills  and  Notes,     §  2;  Contracts. 

§  2;   Limitation  of  Actions,  §  2. 
Mortgage  executed  in  other  states  on 

lands  in  this  state,  see  Contracts, 

§  2. 

CONGRESS. 

Control  over  contracts,  see  Contracts, 
§  50. 

CONSENT. 

Of  husband  to  conveyance  by  wife,  see 

Husband  and  Wife,  §  184. 
Of  wife  to  Judicial  sale  of  husband's 

lands,  see  Dower,  §  46. 
To  alteration  of  note,  see  Alteration  of 

Instruments,  §  12. 
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CONSIDERATION. 

See  Bills  and  Notes,  I,  E;  Contracts, 
I,  D;  Fraudulent  Conveyances,  I,  E. 
Vendor  and  Purchaser,  §  12. 

Acknowledgment  and  receipt  of,  see 
Deeds,  9  35. 

Agreement  to  give  land  to  relative  for, 
see  Vendor  and  Purchaser,  §  12. 

Burden  of  proof  under  plea  of  no  con- 
sideration, see  Bills  and  Notes,  S 
499. 

Composition  with  creditors,  see  Com- 
promise and  Settlement,  §  6. 

Conveyance  in  fraud  of  creditors,  see 
Fraudulent  Conveyances,  §  73. 

Estoppel  to  deny,  see  Bills  and  Notes, 
S  98. 

Estoppel  to  impeach  original  consid- 
eration of  note,  see  Bills  and  Notes, 
§  98. 

F&ilure  of,  see  Auctions  and  Auction- 
eers, §  8;    Bills  and  Notes,  §  97. 

For  assignment,  see  Assignments,  9  53. 

For  Compromise,  see  Contracts,  9  68. 

For  conveyance  by  husband  and  wife, 
see  Husband  and  Wife,  9  29. 

For  part  payment  of  debt,  see  Pay- 
ment, 9  33. 

For  promise  to  pay  claim  discharged 
in  bankruptcy  proceeding,  see  Con- 
tracts, 9  54. 

For  notes,  see  Vendor  and  Purchaser, 
9  302. 

Fbr  subscription,  see  Subscriptions,  9 
5. 

For  voluntary  conveyance  by  husband 
to  wife,  see  Husband  and  Wife,  9  46. 

Legality  of  object  of,  see  Bills  and 
Notes,  9  106. 

Love  and  affection,  see  Deeds,  9  17. 

Note  for  purchase-price  without  con- 
Blderatlon,  see  Bills  and  Notes, 
9  97. 

Of  compromise  agreement,  see  Bills 
and  Notes,  §  92. 

Of  contracts,  see  Contracts,  I,  D. 

Of  notes  executed  by  directors  of  cor- 
poration, see  Corporations,  9  463. 

Parol  evidence  of,  see  Bills  and  Notes, 
9  499;  Deeds,  99  14,  202;  Evidence, 
9  419. 

Release  of  dower  under  promise  to 
convey  to  wife,  see  Husband  and 
Wife,  9  47. 

Sufficiency  of,  see  Banks  and  Banking, 
9  189;  Bills  and  Notes,  99  91,  92,  95. 

Want  of  consideration,  see  Deeds, 
9  19. 


CONSOLIDATION. 

Actions   which   may  be   consolidated, 

see  Action,   57. 
Of  actions,  see  Action,  9  54. 
Of  causes  of  action,  see  Action,  9§  39, 

55,  59. 
Trying   cases   together,     see    Action, 

9  59. 

CONSPIRACY. 

I.  CIVIL.  LIABILITY. 

(A)  ACTS     CONSTITUTING    CON- 

SPIRACY    AND     LIABILITY 
THEREFOR. 

9  8.     Conspiracy   to   injure   prop- 
erty or  business. 
12.  Persons  liable. 

(B)  ACTIONS. 

9  18.  Pleading. 

II.  CRIMINAL  RESPONSIBILITY. 
(A)  OFFENSES. 

9  28.  Conspiracy  to  commit  crime. 
9  39.  Persons  liable. 
(B>  PROSECUTION   AND  PUNISH- 
MENT. 
9  43.  Indictment  or  information. 
9  44.  Evidence. 
9  45 ^Admissibility  in  general. 

Competency  of  conspirators  to  testify 
for  and  against  each  other,  see  Wit- 
nesses, 9  88. 

To  defraud  not  presumed,  see  Fraudu- 
lent Conveyances,  9  165. 

I.  CIVIL  LIABIUTY. 

(A)      ACTS     CONSTITUTING     CON- 
SPIRACY AND  LIABILITY 
THEREFOR. 

§8.  Conspiracy  to  injure  property  or 
business. 
The     legal     principle    governing  in 
cases  where  several  are  connected  in 
an  unlawful  enterprise,  when  the  con- 
nection is  established  by  the  evidence, 
is  that  every  act  and  declaration  of 
each  one  in  furtherance  of  the  original 
enterprise,  and  with  reference  to  the 
common  object  is,  in  contemplation  of 
law,  the  act  and  declaration  of  all.     * 
West  V.  Mason,  2  Ky.  Opin.  316. 

§  12.  Persons  liable. 

To  render  a  defendant  liable  for  the 
conduct  of  others  in  an  action  for  the 
wrongful  taking  of  property,  it  must 
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be  shown  that  there  was  an  active 
participation  in  the  taking,  or  that  he 
advised  and  counseled  therein. 

Thompson  v.   Reed,   2   Ky.   Opin. 
608. 

(B)   ACTIONS. 

§  18.  Pleading. 

A  petition  which  alleges  the  unlaw- 
ful seizure  and  removal  or  conversion 
of  property  of  the  plaintiff  by  Confed- 
erate soldiers,  and  that  the  defendants, 
citizens  of  the  county,  were  at  the 
time  aiding,  inciting  and  advising  the 
same,  and  that  they  directly  and  in- 
directly participated  in  said  seizure 
and  removal  of  the  property  and  aided 
therein,  constitutes  a  valid  cause  of 
action,  and  is  not  demurrable. 

Scale   V.   Chambers,   2   Ky.   Opin. 
201. 

n.    CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

§28.  Conspiracy  to  commit  crime. 

Where  there  is  no  proof  of  a  con- 
spiracy in  a  homicide  case,  it  is  error 
for  the  court  to  give  any  instruction  as 
to  the  law  of  conspiracy. 

Sparks  v.  Commonwealth,  13  Ky. 
Opin.  484. 

§39.  Pertont  liable. 

If  two  or  more  persons  act  pur- 
suant to  an  understanding  between 
them  to  accomplish  a  common  design 
to  shoot,  or  even  to  engage  in  a  re- 
encounter  with  another,  each  is  re- 
sponsible for  what  the  other  did  in 
furtherance  of  the  common  object. 
Sapp  V.  Commonwealth,  9  Ky. 
Opin.  2. 

(B)     PROSECUTION    AND    PUNISH- 
MENT. 

§43.  Indictment  or  information. 

An  indictment  is  not  sufficient  which 
charges  that  defendants  confederated 
together  for  the  purpose  of  alarming 
and  intimidating  one  at  his  own  house, 
and  cut  and  injured  his  dog.  It  is  not 
enough  that  the  prosecuting  witness 
was  alarmed  or  intimidated  by  the  in- 
jury inflicted  on  the  dog;  it  must  ap- 
pear that  he  was  alarmed  and  intimi- 


dated by  the  defendants,  and  further 
that  they  went  to  his  house,  not  to 
injure  the  dog,  but  to  alarm  and  in- 
timidate him. 

Mirddle  v.  Commonwealth,  10  Ky. 
Opin.  500. 

An  indictment  for  conspiracy  is  in- 
sufficient when  it  charges  the  con- 
spiracy but  fails  to  allege  what  the 
object  of  the  conspiracy  was. 

Mathis  V.  Commonwealth,  11  Ky. 
Opin.  686. 

§44.  Evidence. 

§45. Admissibility  in  general. 

One  person  indicted,  charged  with 
conspiring  with  another  and  commit- 
ting murder,  is  a  competent  witness 
for  the  other  if  the  indictment  is  a 
good  indictment  for  conspiracy. 

Mathis  V.  Commonwealth,  11  Ky. 
Opin.  686. 

An  indictment  is  not  competent  evi- 
dence in  a  charge  of  criminal  con- 
spiracy, and  its  being  read  to  the 
Jury  as  evidence  over  the  objection  of 
defendant  is  reversible  error. 

Mace   V.   Commonwealth,   12   Ky. 
Opin.  490. 

Conspiracy  to  commit  crime  can 
rarely  be  proven  by  direct  or  positive 
evidence,  and  it  can  usually  only  be 
shown  by  slight  circumstances  which, 
woven  together,  make  a  complete 
whole. 

Davis   V.   Commonwealth,   13   Ky. 
Opin.  329. 

The  declaration  of  a  co-conspirator 
made  after  the  killing  in  a  murder 
case,  not  a  part  of  the  transaction,  and 
made  after  the  aim  of  the  conspiracy 
has  been  accomplished,  is  not  admis- 
sible as  evidence  against  other  con- 
spirators. 

Cloud  V.   Commonwealth,   13  Ky. 
Opin.  1092. 

CONSTABLES. 

Liiability  on  official  bond,  see  Sheriffs 
and  Constables  IV. 

CONSTITUTIONAL  LAW. 

I.  BSTABLISHME2^T    AND    AMBMD- 
MENT  OF  CONSTITUTIONS. 
§  10.  Amendment  of  Constitution 
of  United  States. 
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IL  CONSTRUCTION,  OPERATION 
AND  ENFORCEME»IT  OF  CON- 
STITUTIONAL PROVISIONS. 

S 11.  General  rules  of  construction. 

nL  DISTRIBUTION  OF  GOVE5RN- 
MENTAL.  POWERS  AND 
FUNCTIONS. 

(A)  LEGISLATIVE  POWERS  AND 
DELEGATIONS  THEREOF. 

9  50.  Nature  and  scope  in  generaL 
§59.  Delegation  of  powers. 
561. To  judiciary. 

VII.  OBLIGATION  OF  CONTRACTS. 

(A)  POWERS  OF  STATES  IN 
GENERAL. 

$114.  Laws  impairing  the  obliga- 
tion. 
§  115. In  general. 

(C)  CONTRACTS  OF  INDIVID- 
UALS AND  PRiVATE  COR- 
PORATIONS. 

$145.  Nature    of    contracts    pro- 
tected In  general. 

XI.  DUB  PROCESS  OF  LAW. 

§278.  Deprivation  of  property  in 
general. 

See  Civil  Rights;  Statutes. 

Cbange  in  construction  of  statutes  af- 
fecting property  right,  see  Courts, 
S  93. 

Confiscation  by  exorbitant  assess- 
ments, see  Municipal  Corporations, 
$  562. 

Constitutional  requirements  and  re- 
strictions as  to  taxation,  see  Taxa- 
tion, II. 

Impairment  of  contracts,  see  Con- 
tracts, S  50. 

Payment  for  property  taken  under 
eminent  domain,  see  Eminent  Do- 
main, §  73. 

I.    ESTABLISHMENT   AND  AMEND- 
MENT OF  CONSTITUTIONS. 

§10.  Amendment  of  Constitution  of 
United  States. 
Where  an  amendment  to  the  Con- 
stitution of  the  United  States  has  not 
been  ratified  by  the  required  number 
of  states,  its  provisions  can  have  no 
bearing  on  matters  arising  during  its 
process  of  ratification. 

Maddox  v.  Watson's  Admr.,  4  Ky. 
Opin.  519. 


n.      CONSTRUCTION,     OPERATION 
AND  ENFORCEMENT  OF  CON- 
STITUTIOANL  PROVIS- 
IONS. 

§11.  General  rules  of  construction. 

The  provisions  of  the  Constitution 
should  receive  a  liberal  and  not  a 
technical  construction,  and  no  pro- 
vision of  a  statute,  relating  to  the  sub- 
ject expressed  in  the  title  of  an  act 
having  a  natural  connection  therewith, 
and  not  foreign  to  the  same,  should 
be  deemed  within  the  constitutional 
Inhibition    (§27,  Art.   2). 

Commonwealth  v.  City  of  Frank- 
fort, 9  Ky.  Opin.  829. 

III.     DISTRIBUTION    OF    GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)     LEGISLATIVE     POWERS    AND 
DELEGATIONS  THEREOF. 

§50.  Nature  and  scope  in  general. 

The  legislature  has  undoubted  right 
to  make  provisions  as  to  the  funds 
and  revenues  of  a  municipal  corpora- 
tion ;  its  power  to  regulate  taxes  being 
supreme,  provided  it  keeps  within  con- 
stitutional limits,  and  it  had  Che  right 
to  authorize  a  precinct  to  compromise 
and  settle  its  debt. 

Arkenburgh    v.    Hudson,    13    Ky. 
Opin.  885. 

§  59.     Delegation  of  powers. 

§61. To  Judiciary. 

An  act  purporting  to  vest  in  the 
county  court  of  a  county  power  to  pre- 
scribe the  fees  of  the  sealer  of  weights 
and  measures  is  unconstitutional,  and 
such  fees  paid  to  such  officer  may  be 
recovered  back;  and  the  power  to  pre- 
scribe such  fees  is  a  legislative  power, 
and  under  our  Constitution  can  not  be 
delegated  by  the  general  assembly  to 
the  county  court. 

Bridgeford  &  Co.  v.  Newman,  10 
Ky.  Opin.  950. 

VII.    OBLIGATION  OF  CONTRACTS. 

(A)  POWERS   OF   STATES    IN    GEN- 
ERAL. 

§  114.  Laws   impairing  the  obligation. 

§115. in  general. 

An  act  of  the  legislature  approved 
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January  31,  1870  (Acts  1869-70,  p.  205, 
ch.  220),  for  the  benefit  of  the  Bryant 
Station  and  Lexington  Tpk.  Co.,  was  a 
mere  gratuity,  possessing  none  of  the 
elements  of  a  contract  binding  upon 
the  state,  but  conferring  on  the  com- 
pany an  exclusive  privilege  not  pos- 
sessed by  other  companies,  and  conse- 
quently the  legislature  had  the  right 
thereafter  tp  reipeal  such  aict  and 
leave  the  company  to  operate  under 
the  general  laws. 

Bryant  Station  &  L.  Tpk.  Co.  v. 
Johnston,  11  Ky.  Opin.  427. 


(C)    CONTRACTS  OF   INDIVIDUALS 
AND  PRIVATE  CORPORATIONS. 

§  145.  Nature  of  contracts  protected  In 
general. 
It  is  not  deemed  absolute,  arbitrary 
power  to  compel  a  debtor  to  pay  what 
he  owes,  however  efficient  or  speedy 
the  remedy  may  be,  these  being  con- 
sidered as  sustaining  the  obligation 
of  the  contract. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 


XL  DUE  PROCESS  OF  LAW. 

§278.  Deprivation  of  property  In  gen- 
eral. 
Though  a  defendant  has  taken  up 
arms  against  his  government  he  could 
not  be  deprived  of  his  property  until 
there  was  a  Judgment  of  forfeiture  by 
a  court  of  competent  Jurisdiction. 

Thornsburg  v.  Chaney,  2  Ky.  Opin. 
80. 

All  delays  after  debts  are  due  are 
regarded  as  matters  of  grace  on  the 
part  of  the  creditor  or  the  government, 
especially  when  regulated  by  law. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

To  take  from  a  citizen  his  property 
without  Just  compensation  paid  or  to 
be  paid,  may  be  Justly  denounced  as 
absolute,  arbitrary  power,  within  the 
constitutional  meaning,  but  not  so 
where  he  is  merely  compelled  by  legal 
process  to  pay  out  of  his  property 
moneys  he  may  owe  to  others. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 


Where  money  was  collected  by  a 
sheriff  under  a  void  subscription  to 
stock  of  a  turnpike  company  by  a 
county  court,  the  Legislature  can  not, 
by  legalizing  the  subscription,  author- 
ize the  payment  of  the  money  thus 
collected  and  held  by  the  sheriff  to  the 
discharge  of  such  subscription,  since 
such  action  would  be  violative  of  the 
Bill  of  Rights  providing  "that  do 
man's  property  shall  be  taken  or  ap- 
plied to  a  public  use  without  the  con- 
sent of  hi  sheirs  and  without  the  Just 
compensation." 

Potts  V.  Carlisle  &  Jackson,  Tpk. 
Co.,  6  Ky.  Opin.  503. 


CONSTRUCTION. 

See  Bills  and  Notes.  II;  Bonds.  II: 
Larceny,    §  69. 

Bill  of  sale,  see  Sales,  §  149. 

By  parties  to  contract,  see  Contracts, 
§  170. 

Contract  for  sale  of  real  estate,  see 
Vendor  and   Purchaser,   II. 

Contract  for  guaranty,  see  Guaranty, 
§27. 

Contract  of  insurance,  see  Insurance, 
V,  B. 

ESvidence  in  aid  of,  see  Contracts, 
§175;    Mortgages,    §109. 

Of  assignment  for  creditors,  see  As- 
signments for  Benefit  of  Cred- 
itors, II. 

Of  assignment  of  lease,  see  Landlord 
and  Tenant,  §  79. 

Of  bills  and  notes,  see  Bills  and  Notes, 

n. 

Of  chattel   mortgages,     see     Chattel 

Mortgages,  §  3. 
Of  compromise  agreement,  see  Com- 
promise and  Settlement,  §  11. 
Of  contract  of  sale,  see  Sales,  II. 
Of  contracts,   see  Contracts,   n. 
Of    Constitution,    see    Constitutional 

Law,  II. 
Of  corporate  charter,  see  Corporations, 

§  372. 
Of  covenants,  see  Covenants,   II. 
Of   decree    for   divorce,    see   Divorce, 

§169. 
Of  deeds,  see  Deeds,  §§  90,  93. 
Of  exemption  laws,  see  Exemptions, 

§§  4,  106. 
Of    instructions,    see    Criminal    Law, 

§822. 
Of  Judgment,  see  Judgment,  XII. 
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Of  land  patent.  Bee  Public  Lands, 
§114. 

Of  leases,  see  Landlord  and  Tenant, 
n.  B,  §  322. 

Of  mining  lease,  see  Mines  and  Min- 
erals, S  61. 

Of  mortgages,  see  Mortgages,  III. 

Of  oil  lease,  see  Mines  and  Minerals, 
S  72. 

Of  pleading,  see  Pleading,  §  34. 

Of  slanderous  words,  see  Libel  and 
Slander,  §  19. 

Of  statute  of  limitations,  see  Limita- 
tion of  Actions,  §  5. 

Of  statutes,  see  Statutes,  VI. 

Of  testamentary  trusts,  see  Wills, 
{679. 

Of  trust  agreement,  see  Trusts,  II. 

Of  wiU,  see  Wills.  S  614. 

Of  wills — ^Extraneous  evidence,  see 
Wills,  §  485. 

Special  contract  of  shipment,  see  Car- 
riers, §  63. 


CONSTRUCTIVE 
MENT. 


ASSIGN- 


For  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  §  10. 


CONSTRUCTIVE  NOTICE. 

See  Notice. 

Agreement  of  record  in  another 
county,  see  Notice,  S  4. 

Definition,  see  Notice,  §  4. 

Of  amendment  of  pleading,  see  Plead- 
ing, §  236. 

Of  dissolution  of  partnership,  see 
Partnership,  §  288. 

Records  of  deed,  see  Deeds,  §  79. 


CONTEMPT. 

I.  ACTS  OR   CONDUCT  CONSTITUT- 
ING   CONTEMPT    OF   COURT. 
$19.  Disobedience  to  mandate,  or- 
der, or  judgment. 

5  20. In   general. 

525. ^Refusal  to  pay  money  as 

adjudged, 
n.  POWER  TO    PUNISH    AND    PRO- 
CEEDINGS THEREFOR. 
§  51.  Summary  proceedings. 
S  53. Contempts    not    in    pres- 
ence of  court. 


I.  ACTS    OR    CONDUCT     CONSTI- 
TUTING CONTEa^IPT  OF  COURT. 

§  19.  Disobedience  to   mandate,  order 

or   judgement. 

§20. In  general. 

Where  a  litigant  persistently  failed 
and  refused  to  execute  a  bond  re- 
quired until  the  final  determination  of 
the  action,  or  to  deposit  the  amount  of 
a  sale  bond,  the  court  may  order  him 
to  pay  into  court  forthwith  the  amount 
of  the  sale  bond,  interests  and  costs, 
and  may  order  him  to  be  committed  in 
default  of  payment. 

Greer  y.  Mechanics'  Mutual  Sav. 

Assn.  of  Newport,  11  Ky.  Op  in. 

439. 

The  chancellor  does  not  commit  re- 
versible error  by  refusing  to  punish 
one  for  a  contempt  committed  by  an 
alleged  obstruction  of  a  passway  which 
the  chancellor  had  prior  thereto  or- 
dered opened,  since  it  was  for  the 
chancellor  to  say  whether  the  erection 
of  the  gate  across  the  passway 
amounted  to  an  obstruction. 

Urton  V.  Downey,  11  Ky.  Opin.  564. 

§25. Refusal  to  pay  money  as  ad- 
judged. 
The  mere  failure  to  satisfy  an  exe- 
cution or  judgment  when  the  defend- 
ant is  unable  to  do  so  should  not  be 
treated  as  a  contempt  and  punished 
accordingly. 

Lowe  V.  Thornton's  Heirs,  1  Ky. 
Opin.  8. 

II.  POWER  TO  PUNISH  AND  PRO- 

CEEDINGS THEREFOR. 

§  53.—— —Contempt  not  in  presence  of 

court. 

The  party  should  be  summoned  on 

a  rule  to  appear  and  defend  or  excuse 

the  supposed     contempt     before   the 

court  should  resort  to  an  attachment. 

Lowe  V.  Thornton's  Heirs,  1  Ky. 

Opin.  8. 

CONTEST. 

Of  election,  see  Elections,  X. 

CONTINUANCE. 

§  7.  Discretion  of  court. 
§  8.  Successive  applications. 
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§  14.  Amendment  of  pleadings. 

§  19.  Absence  of  party. 

§  20.  Absence  of  counsel. 

§  21.  Absence  of  witness  or  evi- 
dence. 

S  24. <!umulative  or  impeach- 
ing evidence. 

§  26. Diligence. 

§  28.  Surprise  at  trial. 

§  29. In  general. 

§  30. Amendment  of  pleading. 

§  32.  Admissions  to  prevent  con- 
tinuance. 

§  33. In  general. 

§  43.  Affidavits  for  continuance. 

§  46. Statement  of  grounds. 

§  49.  Conditions  on  granting. 

See  Criminal  Law,  XI. 

Allowing  further  time  for  preparation 
of  case,  see  Account,  S  19- 

Discretion  of  court,  see  Criminal  Law, 
§  1151. 

Reversal  for  error  in  refusing  con- 
tinuance, see  Criminal  Law,  §  1146. 

§  7.  Discretion  of  court. 

The  court  does  not  abuse  a  sound 
discretion  in  overruling  a  motion  for 
continuance,  where  the  same  order 
had  been  repeatedly  moved  by  the 
same  party  who  had  shown  no  dili- 
gence in  procuring  a  copy  of  their 
discharge  in  bankruptcy,  especially 
where  there  was  a  rule  to  try. 

Hamilton  v.  Barnes,  5  Ky.  Opln. 
167. 

There  is  no  abuse  of  discretion  in 
refusing  a  continuance  of  a  trial  to 
enable  a  litigant  to  secure  evidence, 
where  it  is  shown  that  the  witnesses 
resided  in  a  neighboring  county;  and 
the  fact  that  notice  was  given,  and 
the  depositions  of  such  witnesses  were 
not  taken  because  the  witnesses  de- 
sired the  presence  of  plaintiff's  as- 
signor, does  not  show  diligence  such 
as  is  required. 

McAffee  v.  Rurrack  &  Smith,  10 
Ky.  Opin.  812. 

§8.  Successive  appiications. 

It  is  not  an  abuse  of  discretion  for 
the  trial  court  to  overrule  a  motion 
for  a  continuance  in  order  to  give  de- 
fendants time  to  file  pleadings  and 
prepare  for  trial,  where  two  contin- 
uances had  theretofore  been  granted 
for  the  same  purpose. 

Tutt  V.  Kincaid,  11  Ky.  Opin.  310. 


§  14.  Amendment  of   pleadings. 

It  is  not  sufficient  to  authorize  a 
continuance,  where  an  amended  peti- 
tion is  filed,  for  the  party  to  state  that 
he  is  surprised  by  the  amendment, 
since  the  facts  should  be  presented  in 
the  form  of  an  affidavit  or  in  the  bill 
of  exceptions,  which  would  show  that 
the  defendant  could  not  be  ready  for 
trial  at  that  time. 

Swift's  Iron  &  Steel  Works  v.  Dye, 
5  Ky.  Opin.  261. 

Where  the  court  sets  aside  the  order 
submitting  a  cause  for  final  hearing 
and  allows  a  party  to  file  an  aflirma- 
tive  pleading,  the  court  should  allow 
the  cause  to  be  continued  that  other 
parties  should  have  an  opportunity  to 
prepare  to  meet  the  allegations  con- 
tained in  such  new  pleading;  and  it  is 
error  for  the  court  to  have  such  cause 
immediately  resubmitted  and  to  de- 
cide the  cause  the  same  day. 

Mcintosh  V.  Oldham,  12  Ky.  Opin. 
90. 

§19.  Absence  of  party. 

The  fact  that  appellant  would  have 
been  able  to  impeach  some  of  the  wit- 
nesses who  testified  against  him.  if  he 
had  been  present  at  the  trial,  would 
not  have  been  cause  for  a  contin- 
uance. 

Duff  V.  Rose,  6  Ky.  Opin.  27. 

§  20.  Absence   of   counsel. 

Upon  calling  of  a  cause  for  trial,  if 
counsel  withdraws  and  has  his  name 
stricken  from  it,  it  is  the  duty  of  the 
court  to  continue  the  action  and 
award  a  rule  against  plaintiff  to  pro- 
secute his  suit;  and  a  delay  for  such 
rule  can  rarely  produce  injury,  when, 
to  give  judgment  immediately  upon 
withdrawal  of  counsel,  is  fraught  with 
great  danger  to  the  client. 

Bohannank  v.  Mills,  2  Ky.  Opin. 
597. 

§21.  Absence  of  witness  or  evidence. 
It  is  the  duty  of  a  defendant,  know- 
ing of  the  absence  of  a  material  wit- 
ness, to  move  for  a  continuance;  al- 
leged drunkenness  being  no  legal  ex- 
cuse for  defendant's  absence  and  is 
culpable  neglect  of  his  own  case. 

Burrick  v.  Bums,  2  Ky.  Opin.   62. 

A  party  is  not  entitled  to  a  con- 
tinuance, on  account  of  the  absence  of 
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bis  witnesses,  unless  he  has  used  dili- 
gence to  place  himself  in  a  position 
to  compel  their  attendance  by  attach- 
ment 

Howard  v.  Hisle,  3  Ky.  Opin.  476. 

A  defendant,  upon  taking  the  depo- 
sition of  a  witness,  as  to  one  ground 
of  his  defense,  is  not  entitled  to  a  con- 
tinuance to  enable  him  to  further  ex- 
amine the  witness  as  to  other  matters. 
Walton  V.  Young's  Kur,,  3  Ky. 
Opin.  251. 

24. Cumulative  or  impeaching  evi- 
dence. 
It  is  not  error  to  refuse  a  contin- 
uance on  account  of  the  absence  of  a 
witness,  when  the  affidavit  shows  that 
the  facts  that  he  would  swear  to  if 
present  are  the  same  as  sworn  to  by 
other  witnesses. 

Kentucky    Central   R.   Co.   v.   Mc- 
Murty,  11  Ky.  Opin.  509. 

§26.. Diligence. 

Where  an  affidavit  for  a  continu- 
ance manifests  due  diligence  in  pre- 
paring for  the  defense,  and  shows 
that  the  testimony  of  his  absent  wit- 
ness would  be  material  for  establish- 
ing his  lien  and  the  extent  of  it,  a 
•  motion  for  a  continuance  should  be 
sustained,  and  where  overruled,  a  new 
trial  will  be  awarded  by  the  appellate 
court 

£Ilrod   v.    Anderson,   2   Ky.   Opin. 
141. 

Where  plaintiff  and  defendant  an- 
nounced themselves  ready  for  trial,  and 
the  trial  progressed  until  plaintiff  was 
ready  to  examine  a  witness  who 
iiad  not  been  subpoenaed,  and  who 
had  left  the  town  since  the  trial  had 
begun,  plaintiff  was  guilty  of  negli- 
gence and  must  suffer  the  conse- 
quences. 

Riley  v.  Cocanaugher,  7  Ky.  Opin. 
206. 

Where  an  action  for  damages  for  a 
personal  injury  was  begun  on  July  25, 
and  called  for  trial  Aug.  9,  1881,  and 
the  physician  who  treated  the  injury 
was  not  present  at  the  trial,  and  the 
party  requiring  his  evidence  had  no 
opportunity  to  have  him  subpoenaed 
or  to  take  his  deposition,  who  if  pres- 
ent would  testify  that  the  injuries  re- 


ceived were  very  slight,  the  continu- 
ance ought  to  have  been  granted  on 
the  application  of  the  defendant. 
Kentucky  Cent.  R.  Co.  v.  Carey, 
12  Ky.  Opin.  392. 

No  continuance  will  be  granted  to  a 
party  on  account  of  absent  evidence 
where  no  sort  of  diligence  is  shown  in 
the  preparation  of  the  case  and  to 
produce  the  evidence  at  the  trial. 

Bogard  &  Bro.  v.  Buckner,  Terrell 
&  Co.,  12  Ky.  Opin.  581. 

§28.  Surprise  at  trial. 

A  trial  of  a  cause,  ordered  at  the 
same  term  of  court  at  which  an 
amended  answer  is  filed,  setting  forth 
new  matter,  is  erroneous,  since  it 
should  be  continued  till  the  next  suc- 
ceeding term. 

Hukel  V.  Pramblett,  3  Ky.  Opin. 
539. 

§29. In  general. 

A  continuance  on  the  ground  of  sur- 
prise on  the  part  of  defendant  will  not 
be  allowed  where  such  defendant  has 
not  been  diligent  in  procuring  his  evi- 
dence. 

Morgan  v.  Wood,  9  Ky.  Opin.  101. 

§30. Amendment  of  pleading. 

The  defendant,  not  having  waived 
his  right  to  do  so  by  his  laches,  has  a 
right  to  set  up  any  valid  defense  that 
exists,  and  where  Just  before  a  trial 
the  court  allows  the  defendant  to  file 
an  amended  answer  in  a  proper  case 
he  should  continue  the  cause  to  per- 
mit the  plaintiff  time  to  prepare  to 
meet  the  new  defense  pleaded. 

Willis  V.  McNeal's  Admr.,  10  Ky. 
Opin.  260. 
§32.  Admissions    to    present    continu- 
ance. 

§33. In  general. 

It  is  not  error  to  refuse  a  continu- 
ance where  by  agreement  of  the  par- 
ties the  affidavit  filed  in  support  of  a 
motion  for  a  continuance  is  permitted 
to  be  read  as  evidence  in  the  cause. 
Rudd  V.  Weisinger,  5  Ky.  Opin. 
567. 

§43.  Affidavits  for  continuance. 

§46. Statement  of  grounds. 

One  can  not,  by  improperly  incor- 
porating irrelevant  matter  in  an  affi- 
davit for  continuance  because  of  the 
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absence  of  a  witness,   get   it  before 
the  Jury. 

Citizens'  Passenger  R.  Co.  v.  Pank, 
7  Ky.  Opin.  663. 

§49.  Conditions  on  granting. 

Where  appellant  obtained  at  least 
one  continuance  because  of  the  ab- 
sence of  his  counsel,  when  the  cross- 
petition  against  him  could  have  been 
taken  for  confessed,  and  then  at  the 
next  term  also  applying  for  another 
continuance,  the  court  had  a  right  to 
put  him  under  terms,  and  did  not 
abuse  a  sound  discretion  in  then  re- 
jecting that  part  of  his  answer  setting 
up  the   statute  of   limitations. 

Hall  V.  Hazelrlgg's  Admr.,  3  Ky. 
Opin.  656. 

CONTRIBUTORY  NEGLI- 
GENCE. 

See    Negligence,    III. 
Recovery  notwithstanding,  see  Negli- 
gence, §  83;  Street  Railroads,  §  103. 

CONTRACTS. 

I.  REQUISITES  AND  VALIDITY. 

(A)  NATURE    AND     ESSENTIALS 

IN  GENERAL. 
§  2.  What  law  governs. 
§  4.  Implied  contract. 
§  9.  Certainty  as  to  subject-matter. 
§  10.  Mutuality  of  obligation. 

(B)  PARTIES,    PROPOSALS,    AND 

ACCEPTANCE. 

§  11.  Capacity  to  contract  in  gen- 
eral. 

§  12.  Contract  in  particular  capac- 
ity. 

§  13.  Number  of  parties. 

§  27.  Implied  agreement. 

(C)  F0RIV1AL  REQUISITES. 

§  31.  Necessity  of  writing  in  gen- 
eral. 

§  33.  Form  and  contents  of  instru- 
ment. 

§  38.  Affixing  revenue  stamps. 

§  40.  Several  instruments. 

§  42.  Delivery. 

§  45.  Evidence. 

(D)  CONSIDERATION. 

§  47.  Necessity  in  general. 
§  49.  Nature  and  elements. 

§  50. In  general. 

§  54.  Sufficiency  in  general. 
§  55.  Mutual  promises. 


§  68.  Compromise. 
S  70.  Forbearance. 
§  87.  Evidence  as  to  consideration 
or  failure  thereof. 

(E)  VALIDITY  OF  ASSENT. 

S  92.  Physical  or  mental  condition 
of  party. 

§93.  Mistake. 

§  94.  Fraud  and  misrepresenta- 
tion. 

(F)  LEGALITY  OF    OBJECT  AND 

OF  CONSIDERATION. 

§  102.  Intent  of  parties. 

§  103.  Contravention  of  law  in  gen- 
eral. 

§  108.  Public  policy  in  general. 

§  133.  Aid  to  public  enemy. 

II.  CONSTRUCTION     AND     OPERA- 

TION. 

(A)  GENERAL    RULES    OF    CON- 

STRUCTION. 

§  143.  Application  to  contracts  in 
general. 

§  145.  Place  of  making  contract. 

§  147.  Intention  of  parties. 

§  150.  Written  contracts  in  gen- 
eral. 

§  151.  Language  of  instrument. 

§  152. In  generaL 

§  164.  Construing  instruments  to- 
gether. 

§  169.  Extrinsic  circumstances. 

§  170.  Construction  by  parties. 

§  175.  Evidence  to  aid  construc- 
tion. 

(B)  PARTIES. 

§  185.  Rights  acquired  by  third 
persons. 

(C)  SUBJECT-MATTER. 

§  189.  Scope  and  extent  of  obliga- 
tion. 
§  194.  Loans  and  advances. 

(D)  PLACE   AND  TIME. 

§  211.  Time  as  of  the  essence  of 
the  contract. 

§  212.  Reasonable  time. 

§  214.  Time  of  payment  of  com- 
pensation. 

(E)  CONDITIONS. 

§  221.  Conditions  precedent  in 
general. 

(F)  COMPENSATION. 

§  231.  Contracts  for  buildings  and 

other  works. 
§  232.  Alterations  and  extra  work. 

III.  MODIFICATION  AND  MERGER. 

§  238.  Written   contracts. 

§  240.  Modification  as  to  parties. 
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§  241.  Alterations  or    addition    of 

terms. 
§247.  Evidence. 

IV.  RESCISSION      AND      ABANDON- 

MENT. 

§249.  Contracts  subject  to  rescis- 
sion. 

§257.  Grounds  for  rescission  by 
party. 

§258. In  general. 

§  259. Invalidity  of  contract. 

§  261. Failure    of    performance 

or  breach. 

§263.  Conditions  precedent  to 
rescission. 

§268.  Persons  entitled  to  rescis- 
sion. 

§  272.  Acts  constituting  rescission. 

V.  PERFORMANCE  OR  BREACH. 

§275.  Obligation  to  perform  in 
general. 

§  278.  Performance  of  conditions. 

§  296.  Deviations  and  alterations. 

I  297.  Partial  performance. 

§  305.  Waiver  of  defects  and  ob- 
jections. 

§308.  Payment  of  compensation. 

VI.  ACTIONS  FOR  BREACH. 

§  324.  Nature  and  form  of  remedy. 

§  326.  Grounds  of  action. 

§  330.  Parties. 

§  331.  Pleading. 

§  332. Declaration,      complaint, 

or  petition  in  general. 
§  333. Allegation   or   statement 

of  contract  or  promise. 
§  334. Consideration. 


§  335.- 
§  338.- 


—Performance  by  plaintiff. 
—Plea,  answer,  or  affidavit 
of  defense. 

§346. ^Issues,  proof,  and  var- 
iance. 

§347.  Evidence. 

§  348. Presumptions  and  bur- 
den of  proof. 

§  351.  Trial. 

§352. Questions  for  jury. 

§  353. Instructions. 

See  Breach  of  Marriage  Promise;  Con- 
stitutional Law,  VII,  C;  Guardian 
and  Ward,  §  47;  Infants,  IV;  Insane 
Persons,  VI;  Insurance,  V;  Munici- 
pal Corporations,  VII;  Partnership, 
§  173;  Novation;  Rewards;  Sales; 
Subscriptions. 

Actions  for  breach  of  contract  of  pur- 
chase, see  Vendor  and  Purchaser, 
VII,  B. 


Agreement  as  to  partition  of  land,  see 
Partition,  §  4. 

Agreements  not  to  be  performed  with- 
in a  year,  see  Frauds,  Statute  of,  V. 

Antenuptial  contracts,  see  Husband 
and  Wife,  §  49%;  Dower,  §  41. 

As  to  location  of  railroad,  see  Rail- 
roads, §  46. 

As  to  right  of  way,  see  Railroads,  §  64. 

Authority  of  county  officers  to  con- 
tract, see  Counties,  §  113. 

Between  husband  and  wife,  see  Hus- 
band and  Wife,  §  36. 

Between  mother  and  son,  considera- 
tion, see  Parent  and  Child,  §  3. 

Between  parent  and  child,  see  Parent 
and  Child,  §  9. 

Breach  of  contract  made  with  county 
court,  see  Counties,  §  128. 

By  counties,  see  Counties,  §§  111,  114. 

By  infants,  see  Infants,  IV. 

By  married  women,  see  Husband  and 
Wife,  IV,  C. 

By  married  woman  on  sale  of  real 
estate,  see  Husband  and  Wife,  §  46. 

By  married  women  to  purchase  real 
estate,  see  Husband  and  Wife,  §  79. 

By  personal  representative  of  de- 
ceased person,  see  Executors  and 
Administrators,  §  95. 

Cancellation  for  fraud  and  overreach- 
ing, see  Cancellation  of  Instruments, 
§§  5,  55. 

Champerty  contracts,  see  Champerty 
and  Maintenance,  §  4. 

Construction  of  special  contract  of 
shipment,  see  Carriers,  §  63. 

Construction  work,  see  Railroads, 
§  110. 

Damages  for  breach  of  contract,  see 
Damages,  VI,  C. 

Damages  for  breach  of  contract  of 
purchase,  see  Sales,  §  370. 

Enforceable  by  specific  performance, 
see  Specific  Performance,  II. 

Extinguishing  of  debt  by  marriage  of 
parties,  see  Husband  and  Wife,  §  10. 

For  shipment  of  goods,  see  Carriers, 
§  61. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  §  114. 

Implied  contracts,  see  Corporations, 
§  451. 

Liability  for  acts  of  co-tenant,  see 
Tenancy  in  Common,  §  55. 

Lottery  contract,  see  Lotteries,  §  15. 

Made  on  Sunday,  see  Sunday,  §§  10, 13. 

Of  hire,  see  Slaves,  §  8. 

Of  indemnity,   see   Indemnity. 
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Of  subscription  to  corporate  stock,  see 

Corporations,  §§  75,  78. 
Partition  agreement,  see  Partition,  S  4. 
Performance  of  contract  of  sale,  see 

Sales,  IV. 
Power  of  partner  to  bind  firm  by  con- 
tract, see  Partnership,  §  139. 
Public     improvement     contract,     see 

Municipal  Corporations,  IX,  C. 
Required  to  be  in  writing,  see  Frauds, 

Statute  of. 
Rescission  by  purchaser,  see  Vendor 

and  Purchaser,  III,  C. 
Rescission  by  vendor,  see  Vendor  and 

Purchaser.  Ill,  B. 
Rescission  of  contract    of    sale,    see 

Sales,  III. 
Reversal    of    Judgment    on    contract 

against  public  policy,    see    Appeal, 

§  1169. 
Separation  agreement,    see    Husband 

and  Wife,  §  278. 
Terms  of  contract  effected  by  custom, 

see  Customs  and  Usages,  S  17. 
Time    of    performance,     see     Frauds, 

Statute  of,  V. 
To  bequeath  or  devise  property,  see 

Wills,  III. 
Usurious  contracts,  see  Usury,  I. 

I.  REQUISITES  AND  VALIDITY. 

(A)    NATURE  AND  ESSENTIALS  IN 
GENERAL. 

§  2.  What  law  governs. 

Whether  a  contract  was  executed  in 
Kentucky  or  Ohio  can  not  matter 
where  the  laws  of  each  state  touching 
the  question  in  dispute  are  substan- 
tially the  same. 

Jones  V.  Turner,  6  Ky.  Opin.  499. 

Where  a  contract  is  executed  in  the 
state  of  Ohio  and  a  mortgage  to  se- 
cure it  is  executed  on  land  in  this 
state,  the  mortgage  is  a  mere  incident 
to  the  debt,  and  the  laws  of  Ohio  de- 
termine the  rights  of  the  parties;  and 
such  a  mortgage  is  a  valid  security, 
although  upon  land  belonging  to  the 
wife. 

Watson      V.      Franklin      Building 
Assn.,  9  Ky.  Opin.   371. 

§4.  Implied  contract. 

Where  in  a  written  contract  a  per- 
son agrees  that  he  will,  during  the 
year,  furnish  ice  to  a  dealer,  at  an 
agreed  price,  and  the  purchaser  agrees 


to  pay  such  price  for  so  much  of  the 
ice  as  might  be  delivered  to  him,  the 
law  implies   an   agreement  upon   his 
part  to  receive  and  pay  for  the  ice. 
Cronnie  v.  Monsh,  8  Ky.  Opin.  340. 

§9.  Certainty   as  to   subject-nnatter. 

An  alleged  contract  by  parol  agree- 
ment between  father  and  son,  no  writ- 
ing of  any  kind  having  ever  been 
made,  was  held  too  vague  for  judicial 
action,  and  was  unenforceable. 

Palmore  v.  Chapman,  2  Ky.  Opin. 
653. 

§10.  Mutuality  of  obligation. 

In  every  contract  by  which  the  ser- 
vices of  one  person  are  engaged  to 
another,  there  exists  mutual  obliga- 
tions and  reciprocal  duties,  which  are 
either  expressed  or  implied  by  law, 
for  the  breach  of  which  either  party 
may  terminate  the  engagement. 

Otis  &  Co.  V.  Power.  1  Ky.  Opin. 
312. 

Where  the  minds  of  the  contracting 
parties  do  not  meet  on  the  essentials 
of  a  contract  such  contract  is  not 
complete. ' 

Dean  v.  Meter,  8  Ky.  Opin.  746. 

(B)  PARTIES,  PROPOSALS,  AND 
ACCEPTANCE. 

§11.  Capacity  to  contract  in  general. 
Evidence  of  witnesses  who  give  it 
as  their  opinion  that  a  person  has  or 
has  not  capacity  to  contract,  without 
stating  any  facts  on  which  they  base 
their  opinion  of  his  capacity  except 
that  he  is  a  bad  trader,  is  not  of  very 
great  weight. 

Riley  v.  Albertson,  11  Ky.  Opin. 
316. 

When  a  person  has  mind  enough  to 
understand  the  subject,  that  is,  delib- 
erate upon  the  matter  and  weigh  the 
consequence,  he  is  competent  to  con- 
tract, and  no  want  of  skill  or  experi- 
ence or  weakness  of  mind  will  de- 
stroy mental  capacity  to  contract, 
but  these  elements  are  to  be  con- 
sidered where  fraud  is  charged. 

Riley  v.  Albertson,  11  Ky.  Opin. 
316. 

§  12.  Contract  in   particular  capacity. 

Although  appellants  are  described 
in  the  contract  as  a  committee,  their 
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undertaking  to  pay  the  agreed  price 
for  the  monument  Is  personal  in  its 
character. 

German  v.  Muldoon  &  Bullitt  & 
Co.,  5  Ky.  Opin.  485. 

§13.  Number  of  parties. 

An  instrument  which  does  not  name 
an  obligor,  as  well  as  an  obligee,  is 
invalid  and  unenforceable. 

McKinster  v.  Eastham,  6  Ky. 
Opin.  423. 

§27.  Implied  agreement. 

The  law  will  not  imply  a  promise  to 
pay  merely  from  the  fact  that  one 
person  had  advanced  money  for  the- 
assumed  debt  of  another,  without  the 
request  or  consent  of  the  party  in 
whose  favor  the  money  was  advanced. 
Brady  v.  Lanham,  6  Ky.  Opin.  147. 

(C)  FORMAL  REQUISITES. 

§31.  Necesaity  of  writing  in  general. 
Where  in  the  sale  of  property,  it 
was  agreed  that  the  same  property 
should  again  be  sold  by  the  purchaser, 
and  whatever  the  difference  should  be 
the  vendor  would  sustain  the  loss,  the 
agreement  was  not  required  to  be  in 
writing,  and  in  the  absence  of  fraud 
or  improper  conduct  in  the  resale  of 
the  property,  recovery  may  be  had  for 
any  loss  sustained. 

Savings  Institution  of  Harrods- 
burg  v.  Hutchinson,  7  Ky.  Opin. 
517. 

Mutual  promises  do  not  have  to  be 
in  writing  in  order  to  make  them  ob- 
ligatory on  the  parties. 

Stone  V.  Richmond  &  Tate's  Creek 
Tpk.  R.  Co.,  1  Ky.  Opin.  172. 

§33.  Form  and  contents  of  Instrument. 
A  clause  in  a  memorandum  obliga- 
tion, made  in  settlement  of  accounts 
between  parties,  of  "due,  etc.,  if  there 
is  no  mistake,"  will  secure  no  right 
to  either  party  which  a  court  of  equity 
will  not  correct,  if  either  of  the  par- 
ties can  show  there  was  a  mistake  in 
the  settlement  prejudicial  to  the  one 
complaining,  in  the  absence  of  the 
words  quoted. 

Chandler  v.  Rowe's  Admr.,  2  Ky. 
Opin.  254. 

§38.  Affixing  revenue  stamps. 
The  mere  failure  to  cancel  a  stamp 


placed  on  a  written  contract  does  not 
invalidate  it. 

Reed  v.  Rodes,  6  Ky.  Opin.  685. 

§40.  Several  instruments. 

A  written  contract  unsigned  may  be 
referred  to  as  containing  the  agree- 
ment between  the  parties  with  as 
much  certainty,  if  not  more,  than  the 
mere  recollection  of  witnesses,  and 
may  be  regarded  as  the  establishment 
of  a  parol  agreement. 

Heil  V.  Esselman,  2  Ky.  Opin.  128. 

§42.  Delivery. 

The  fact,  that  the  writing  is  in  the 
possession 'of  the  appellees,  raises  the 
legal  presimiption  that  it  was  deliv- 
ered to  them  by  the  parties  that  did 
sign  it  and  it  was,  therefore,  incum- 
bent upon  them  to  rebut  this  pre- 
sumption or  to  establish  that  appel- 
lees undertook  to  procure  the  signa- 
tures of  all  the  parties  mentioned  in 
the  body  of  the  writing. 

German  v.  Muldoon  &  Bullitt  & 
Co.,  5  Ky.  Opin.  485. 

§45.  Evidence. 

The  general  rule  is,  when  parties 
have  entered  into  a  written  contract, 
that  it  is  taken  as  the  evidence  of 
their  final  agreement,  and  no  liability 
inconsistent  with  the  writing  can  be 
proven  in  the  absence  of  fraud  or  mis- 
take. 

Bowen  &  Son  v.    Martin,    1    Ky. 
Opin.  42. 

(D)  CONSIDERATION. 

§47.  Necessity  In  general. 

Where,  since  the  assignment  of  a 
note,  the  assignor  and  his  surety, 
without  additional  consideration,  un- 
dertook, by  a  written  agreement  to 
make  good  the  collection  of  a  note,  the 
obligors  can  not  be  held  responsible 
on  such  undertaking. 

Kean's      Admx.       v.       Dehoney's 

Admr.,  6  Ky.  Opin.  160. 

The  alleged  promise  by  appellee  to 
appellant   to   give   him   all   he   could 
make  by  attending  to  a  suit  was  gra- 
tuitous, and  could  not  be  enforced. 
Hogan  V.  Hogan,  3  Ky.  Opin.  630. 

Wliere  a  soldier  at  the  conmiand  of 
defendant  took  plaintifTs  mare  when 
defendant  was  not  present,  the  prom- 
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ise  of  defendant  to  send  the  mare  back 
or  pay  for  her,  being  made  without 
consideration,  is  unenforceable. 

Osborne  v.  Bradshaw,  6  Ky.  Opin. 
424. 

The  mere  agreement  by  a  creditor 
to  release  a  debt  or  a  part  of  a  debt 
is  not  binding  for  the  want  of  con- 
sideration, but  when  the  creditor,  by 
reason  of  a  new  contract,  obtains  ad- 
ditional indemnity  or  security  and  in 
consideration  of  that  fact  releases  a 
part  of  his  demand  such  release  can 
be  enforced. 

Beall  V.  Maxwell,  9  Ky.  Opin.  93. 

Where  a  person  accepts  an  estate 
devised  to  him  which  requires  him  to 
support  and  maintain  another  out  of 
it,  such  person  is  entitled  to  a  reason- 
able support,  and  an  agreement  with 
the  ancestor  by  which  she  agrees  to 
take  less  than  what  she  is  entitled  to 
is  without  consideration  and  can  not 
be  insisted  upon  by  the  devisee. 
Hillis  V.  Hillis,  10  Ky.  Opin.  961. 

To  maintain  an  action  upon  an  im- 
plied as  well  as  on  an  express  prom- 
ise, there  must  be  a  consideration, 
either  prejudicial  to  the  plaintiff  or 
beneficial  to  the  defendant  in  the  ac- 
tion in  order  to  uphold  it. 

Gaines  v.  Scott,  11  Ky.  Opin.  361. 

§  49.  Nature  and  elements. 

§50. In  general. 

Congress  has  no  power  to  control 
contracts,  or  to  impair  the  obligations 
thereof,  which  were  made  in  the  state 
according  to  its  laws  and  which  de- 
rived their  obligations  from  and  are 
amenable  only  to  such  laws. 

Reed  v.  Rodes,  6  Ky.  Opin.  685. 

§54.  Sufficiency  in  general. 

Where  M.  surrendered  a  mule  to  C. 
upon  the  promise  of  R.,  in  considera- 
tion of  the  surrender,  to  pay  M.'s  note 
to  G.,  upon  R.'s  failure  to  pay  the 
note,  and  payment  of  same  by  M.,  R. 
is  liable  to  M.  for  the  amount  paid 
by  M. 

Rodman  v.  Miller,  6  Ky.  Opin.  148. 

A  contract,  providing  for  the  sale 
of  tobacco  to  reimburse  a  surety,  with 
a  provision  for  a  return  of  $200.00  to 
the  wife  who  signed  the  contract  is  a 


sufficient  consideration  to  uphold  the 
contract. 

Robinson  v.  White,  3    Ky.    Opin. 
713. 

The  arrest  and  imprisonment  being 
unlawful,  the  contract  to  pay  appel- 
lant for  services  to  be  rendered  to 
effect  the  appellee's  release  was  not 
unlawful  or  against  the  policy  of  the 
law,  nor  was  it  without  consideration. 
Munday  v.  Leathers,  5  Ky.  Opin. 
455. 

What  constitutes  a  valid  considera- 
tion is  a  matter  of  law,  and  a  pur- 
chaser of  real  estate  claiming  to  have 
paid  a  valid  consideration  should 
show  what  he  did  pay,  that  the  court 
may  Judge  of  its  validity. 

Buckley  v.  Board,  8  Ky.  Opin.  16. 

A  promise  to  pay  a  debt  after  dis- 
charge in  bankruptcy,  is  upon  a  valid 
consideration  and  may  be  enforced. 
Worsham's  Admr.  v.  Miller,  8  Ky. 
Opin.  19. 

W^here  a  party  did  not  bind  her- 
self in  a  contract  sued  upon  to  pay 
anything  more  than  she  was  already 
legally  bound  to  pay,  but  in  which 
she  secured  the  advantage  of  having 
her  notes  canceled  and  the  land  finally 
subjected  to  the  payment  of  another's 
judgment,  the  contract  was  held  to  be 
supported  by  a  sufficient  considera- 
tion. 

Rowland  v.  Buford  &  Co.,  9    Ky. 
Opin.  513. 

An  express  promise  can  not  be  sup- 
ported by  a  consideration  from  which 
the  law  would  not  imply  a  promise. 
except  where  the  express  promise 
does  away  with  a  legal  suspension  or 
bar  of  a  right  of  action,  which  but  for 
such  suspension  or  bar  would  be  valid. 
Minter's  Admr.  v.  E}nglehard,  9 
Ky.  Opin.  745. 

§55.  Mutual  promises. 

In  order  to  uphold  a  mutual  prom- 
ise it  is  not  necessary  that  a  consid- 
eration shall  pass  from  the  promisee 
to  the  promisor;  it  is  sufficient  if  the 
promisee  parts  with  property  or  suf- 
fers some  loss  or  prejudice. 

Stone  V.  Richmond  &  Tate's  Creek 
Tpk.  R.  Co.,  1  Ky.  Opin.  172. 
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§88.  Compromite. 

Where  persons  disagree,  and  con- 
flicting claims  are  asserted  by  each, 
and  a  suit  is  pending  between  them 
concerning  the  same,  a  contract  be- 
tween them  providing  for  the  settle- 
ment of  such  differences  and  the  dis- 
missal of  the  suit  is  based  upon  a  good 
consideration,  and  such  a  contract  is 
enforcible  unless  the  same  is  aban- 
doned or  rescinded  by  consent  of  both. 
Davis  V.  Davis'  Admr.,  10  Ky. 
Opin.  446. 

§70.  Forbearance. 

Where  W.,  a  remote  assignee  of 
B.,  made  a  parol  agreement  that  if  a 
sale  bond,  taken  by  a  sheriff  in  sat- 
isfaction of  a  judgment  of  B.,  was  | 
quashed,  and  B.  was  compelled  to  re- 
fund any  part  of  the  same,  that  W. 
would  pay  the  same  without  suit  to 
avoid  costs  and  further  litigation;  the 
promise  was  founded  upon  a  sufficient 
consideration,  and  is  binding  upon  W. 
Wade  V.  Williams,  4  Ky.  Opin. 
302. 

§87.  Evidence  as  to  consideration  or 

failure  thereof. 
It  is  not  erroneous  to  allow  the  in- 
troduction of  parol  evidence  to  prove 
that  notes  given  for  an  omnibus  with 
which  to  operate  a  mail  route  failed  of 
consideration,  in  that  the  mail  con- 
tract thus  transferred  was  not  re- 
newed according  to  the  contract. 
McLeod  &  Young  v.  Harvey,  4  Ky. 

Opin.  110. 

In  action  on  a  contract  it  may  be 
proven  that  the  agreement  itself  con- 
stituted part  of  the  consideration  of 
the  note  contemporaneously  executed. 
McLeod  &  Young  v.  Harvey,  4  Ky. 
Opin.  110. 

(E)   VALIDITY  OF  ASSENT. 

§92.  Physical  or  mental  condition  of 
party. 
W^here  appellee  had  taken  one  or 
two  drams  the  morning  the  contract 
was  made,  and  although  the  lawyer 
who  wrote  the  contract  of  sale,  and 
others  who  saw  him  that  morning  did 
not  discover  that  he  was  under  the  in- 
fluence of  liquor  or  incapacitated  to 
make  snch  a  trade,  still  there  was  no 
doubt  but  what  he  was  still  laboring 
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under  the  effects  of  his  debauch  and 
was  in  such  a  condition  of  mind  as 
to  be  entirely  reckless,  not  only  in 
regard  to  his  estate,  but  to  every 
sense  of  moral  duty,  the  bargain  was 
unconscionable. 

Donahoo  v.  Grlgsby,  5  Ky.  Opin. 
631. 

Mere  mental  imbecility  of  one  of 
the  parties  to  a  contract  does  not  ren- 
der the  contract  void;  since  such  con- 
tracts, if  fairly  made  and  fully  exe- 
cuted without  knowledge  on  the  part 
of  the  other  contracting  party,  are  not 
even  voidable  by  the  lunatic  or  by  any 
one  claiming  under  him. 

Waller's  Admr.  v.  Harrison,  8  Ky. 
Opin.  717. 

§93.  Mistake. 

In  some  cases  a  party  may  be  re- 
lieved against  a  contract  entered  into 
by  mistake  of  law;  thus  where  a  party 
agrees  without  consideration  to  re- 
main bound  upon  a  contract  from 
which  in  law  he  has  been  released,  and 
the  agreement  is  made  in  ignorance  of 
his  legal  rights,  the  court  may  refuse 
to  enforce  the  agreement  and  treat 
it  as  a  nullity. 

First  National  Bank  of  Franklin 

V.  Ford  &  Bros.,  10  Ky.  Opin. 

251. 

§94.  Fraud  and  misrepresentation. 

Where  there  is  fraud  in  a  contract 
vitiating  a  part  of  it,  it  will  vitiate  the 
whole  contract,  and  a  party  can  not 
hold  on  to  a  part  of  a  contract  and  re- 
pudiate such  part  as  he  may  select. 
Evans  v.  Ryan,  8  Ky.  Opin.  720. 

(F)  LEGALITY  OF  OBJECT  AND  OF 
CONSIDERATION. 

§  102.  Intent  of  parties. 

Even  if  the  terms  of  a  contract  are 
neither  rational  nor  just,  still  if  there 
is  no  ambiguity  in  the  contract,  the 
court  has  no  right  to  conclude  that 
the  parties  to  it  did  not  mean  what 
their   language   plainly   imports. 

Imeson  &  Limerick  v.  Newport  & 

Covington    Bridge    Co.,    12    Ky. 

Opin.  492. 

§  103.  Contravention  of  law  in  o^nerai. 
The  law  will  not  enforce  a  contract 
made  in  violation  of  its  mandate. 

Martin  v.   Taylor's  Admr.,  8  Ky. 
Opin.  559. 


L. 
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§  108.  Public   policy  In  general. 

Where  A.  who  was  a  candidate  for 
office  entered  into  a  contract  with  B. 
who  was  a  candidate  for  the  same  of- 
fice, whereby  A.  agxeed  to  withdraw 
from  the  race  and  to  use  his  influence 
for  the  election  of  B.,  in  consideration 
that  B.,  if  elected,  would  give  A.  em- 
ployment at  a  stated  salary,  the  con- 
tract is  illegal  and  void  as  against 
public  policy. 

Holland  v.  Vallandingham,  7  Ky. 
Opin.  3. 

A  sale  of  expectancy  may  be  con- 
structively fraudulent,  but  when  it  is 
shown  to  be  fair  and  for  a  full  con- 
sideration it  is  not  voidable  by  the 
recipient  of  the  consideration. 

Chism  V.  Chlsm,  1  Ky.  Opin.  10. 

A  sale  of  an  expectancy,  unassail- 
able as  a  fraudulent  conveyance  to 
one,  under  the  supposition  that  their 
mother  had  only  a  life  interest  in 
property  devised  her  by  her  husband, 
will  be  confirmed,  and  the  title  subse- 
quently acquired  by  the  grantors  from 
their  mother  will  inure  to  the  benefit 
of  their  vendee  so  as  to  vest  a  legal 
title  in  him. 

Sanford  v.  Edwards,  2  Ky.  Opin. 
502. 

A  contract  to  refrain  from  selling 
liquor  by  retail  for  one  year  is  not 
against  public  policy. 

Ewing  &  Patterson  v.  Winfrey,  5 
Ky.  Opin.  741. 

The  defense  that  a  transaction  con- 
travenes public  policy  is  not  allowed 
for  the  defendant's  advantage,  but  for 
the  public  good,  and  should  only  be 
upheld  where  the  evidence  satisfac- 
torily shows  that  the  party  seeking 
relief  has  violated  some  public  law. 
Robinson's  Trustee  v.  C.  D.  Ham- 
ilton, 6  Ky.  Opin.  419. 

Where  B.'s  were  arrested  by  a  mili- 
tary force  and  confined  in  a  military 
prison,  a  contract  between  E.  and  B.'s 
whereby  E.  was  to  use  his  influence 
with  the  military  commander  to  se- 
cure the  release  of  B.'s  from  illegal 
imprisonment  and  from  court-martial, 
such  undertaking  can  not  be  regarded 
as  an  agreement  to  obstruct  or  defeat 
the  administration  of  justice. 

Eginton  v.  Brain,  7  Ky.  Opin.  516. 


A  contract  made  by  a  county  clerk 
to  furnish  copies  of  naturalization  pa- 
pers to  voters,  to  be  paid  for  by  a 
candidate  for  office  to  secure  votes, 
is  contrary  to  public  policy  and  void, 
as  the  influence  originating  from  the 
execution  of  such  contracts  should 
not  be  allowed  to  operate  on  the  elec- 
tor casting  his  vote,  or  the  official 
who  by  law  is  designated  as  one  of 
the  instruments  to  confer  upon  him 
the  right  of  suffrage. 

Warnock  v.  Loran,  10  Ky.  Opin. 
226. 

§  133.  Aid  to  public  enemy. 

Where  it  is  not  shown  that  the  place 
where  the  contract  was  made  was  un- 
der the  control  of  the  Confederate 
army,  the  contract  can  not  be  held  il- 
legal which  consists  of  the  promise 
by  appellant  to  see  that  confederate 
money  paid  was  good  money. 

Justice  V.  Justice,  3  Ky.  Opin.  586. 


II.     CONSTRUCTION    AND     OPERA- 
TION. 

(A)     GENERAL     RULES     OF     CON- 
STRUCTION. 

§  143.  Application  to  contracts  in  gen- 
eral. 
The  admitted  receipt  of  the  defend- 
ant for  one  hundred  dollars  in  Con- 
federate money  to  go  as  a  credit  on 
notes  which  the  defendant  held  on 
plaintiff,  imports  a  contract  and  was 
obligatory,  unless  the  consideration 
was  illegal,  or  the  execution  of  the 
receipt  was  procured  by  duress. 

Smith  V.  Scott,  5  Ky.  Opin.  438. 

A  contract  should  be  treated  as  a 
full  and  correct  expression  of  the  in- 
tention of  the  parties  until  the  con- 
trary is  established  beyond  reason- 
able controversy. 

Talbott  V.  Lee,  4  Ky.  Opin.   94. 

§  145.  Place  of  making  contract. 

The  delivery  of  a  note  at  the  plsu^e 
of  residence  in  Indiana  of  the  payee 
is  an  execution  of  the  contract  in  In- 
diana, and  nothing  else  appearing,  the 
rights  of  the  parties  under  the  con- 
tract must  be  determined  by  the  law 
of  Indiana. 

Wohman  v.  Venable  &  Wagner,  10 
Ky.  Opin.  253. 
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§147.  Intention  of  parties. 

In  the  absence  of  fraud  or  mistake, 
the  intention  of  the  parties  to  a  writ- 
ten contract  must  be  gathered  from 
the  writing,  and  parol  evidence  is  in- 
admissible to  show  that  the  appellees 
did  not  so  understand  the  note. 

Bowman  y.  McBrayer,  Trapnell  & 
Co.,  8  Ky.  Opln.  15. 

While  it  Is  the  piurpose  in  constru- 
ing a  written  contract  to  arrive  at  the 
intention  of  the  parties  to  it,  such  in- 
tention must  be  gathered  from  the 
writing  itself. 

Price  V.  Rodman,  11  Ky.  Opln.  7. 

All  contracts  will  be  interpreted  so 
as  to  arrive  at  the  intentions  of  the 
parties  to  them,  and  the  language 
used  should  receive  a  construction  in- 
fluenced by  a  common-sense  view  of 
the  whole  subject-matter  and  bearing 
of  the  contract  between  the  parties. 
Wheat  v.  Frankfort  Cotton  Mills 
Co.,  11  Ky.  Opin.  903. 

§150.  Written  contracts  in  general. 

Where  parties  have  reduced  their 
agreement  to  writing  in  such  terms 
that  there  is  no  uncertainty  as  to  its 
object  or  extent,  it  must  be  conclu- 
sively presumed  to  state  the  entire 
contract,  but  where  it  appears  upon 
its  face  or  by  its  purport  that  only  a 
part  of  the  contract  has  been  stated, 
or  that  it  is  incompletely  expressed 
and  held  unintelligible,  parol  evidence 
may  be  resorted  to  to  ascertain  the 
entire  contract 

Pyne  v.  Edwards,    13    Ky.    Opin. 
795. 

§151.  Language  of  Instrument. 

§152« In  general. 

In  construing  a  written  contract  the 
whole  of  it  must  be  considered  rather 
than  detached  provisions  and  the  in- 
tent of  the  parties  to  it,  gathered  from 
the  purport  and  tenor  of  all  the  terms 
employed  in  it. 

Bramlette's   Admx.   v.   Boyce,    11 
Ky.  Opln.  711. 

§164.  Construing    instruments  togeth- 
er. 
Different  writings  relating    to     the 
same  subject  executed  at    the    same 
time  to  effectuate  the  same  object  are 


to  be  construed  together  as  one  in- 
strument. 

Shanks  t.  Stephens,  13  Ky.  Opin. 
179. 

§169.  Extrinsic  circumstances. 

The  phrase  "merchantable  coal,"  as 
used  in  a  contract  for  the  purchase  of 
coal  for  use  on  a  steamer,  was  held 
to  be  limip  coal,  where  the  kind  of 
coal  was  not  specified. 

Applegate  v.   Nunn,   6  Ky.   Opin. 
275. 

§  170.  Construction  by  parties. 

The  court  in  construing  the  terms  of 
a  contract  will  adopt  the  construction 
placed  thereon  by  the  parties  for  a 
long  period  of  time  after  its  execution, 
and  so  a  contract  acquiesced  in  by  the 
owner  of  a  stone  quarry  by  her  per- 
mitting a  turnpike  company  to  take 
stone  out  of  it  for  a  period  of  forty 
years,  and  by  paying  for  such  stone 
so  taken  out,  the  turnpike  company 
construes  such  contract  as  not  enti- 
tling it  to  take  the  stone  without  pay- 
ing for  it. 

Louisville  Tpk.  Co.  v.  Shadbume, 
10  Ky.  Opin.  770. 

§  175.  Evidence  to  aid  construction. 

Where  it  is  clearly  and  unmistak- 
ably shown  that  both  parties  to  a  con- 
tract attached  to  a  word  or  expression 
used   a  meaning  different  from  that 
!  ordinarily  applied  to  it,  and  that  to 
I  refuse  to  allow  such  understanding  to 
!  control  would  be  to  enforce  a  contract 
which  they  did  not  intend  to  make, 
oral  evidence  is  admissible  to  show 
what  the  understanding  of  the  parties 
was  as  to  the  contract. 

Marshall  v.  Benge,  6   Ky.    Opin. 
339. 

Ordinarily  courts  will  not  hear  oral 
evidence  as  to  what  parties  under- 
stood to  be  the  meaning  of  a  written 
contract,  but  will  look  alone  to  the 
language  used  to  ascertain  the  mean- 
ing. 

Marshall  v.  Benge,  6    Ky.    Opin. 
339. 


<B)    PARTIES. 

§  185.  Rights    acquired    by   third    pen 
sons. 
Where  one  bids  off  the  state's  inter- 
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est  in  a  turnpike  and  executes  a  bond 
to  cany  out  the  purchase,  but  never 
pays  anything  on  the  contract,  and  the 
bond  is  surrendered  after  a  term  of 
eight  years,  persons  unknown  to  such 
contract  will  not  be  allowed  to  re* 
cover  on  it  by  averring  that  they  were 
secret  partners  of  the  purchaser  of 
said  turnpike. 

Commissioners  of  Sinking  Fund  v. 
McDowell,  13  Ky.  Opin.  195. 

(C)  SUBJECT-MATTER. 

§  189.  8cope  and  extent  of  oblloation. 
Where,   under  an  arrangement   be- 
tween a  debtor  and  a  third  person,  the 
latter  undertook  to  pay  off  the  for- 
mer's indebtedness,  the  fact  that  the 
third  person  paid  off  some  debts  creat- 
ed   after    the    agreement,    does    not 
charge  him  with  the  payment  of  other 
debts  created  since  the  agreement. 
Shanklin  v.   Weird,   7   Ky.   Opin. 
652. 

A  contract  by  a  bailee  to  become  re- 
sponsible for  all  the  existing  debts  of 
a  steamboat,  the  use  of  which  has 
been  transferred  to  him,  is  held  to  be 
an  obligation  only  to  pay  such  debts 
and  liabilities  as  were  liens  on  the 
boat  for  their  payment,  and  not  for 
such  debts  as  had  been  contracted  by 
former  bailees  for  speculation. 

Fowler  Mills  &  Co.  v.  Smedley,  2 
Ky.  Opin.  389. 

§194.  Loans  and  advances. 

A  contract,  "to  put  to  M.'s  credit 
with  a  transfer  thereof,  a  quantity  of 
the  whisky  produced  therefrom,  free 
from  taxes,  etc.,  an  amount  of  whisky 
ample  to  pay  and  reimburse  said  M. 
for  said  grant,  and  he  to  have  a  lien 
upon  the  whisky  so  produced,"  etc., 
conveys  merely  a  lien  upon  the  whis- 
ky to  secure  the  payment  of  the 
agreed  price  of  the  grain  furnished. 
Morris  v.  Hayner  ^  Dunlevy,  4 
Ky.  Opin.  556. 

(D)  PLACE  AND  TIME. 

§211.  Time  as  of  the  essence  of  the 
contract. 
Where  a  vendor  of  land  reserved  an 
option  to  repurchase  the  land  within 
a  specified  time  upon  a  payment  of  a 
stated  consideration,  time  Is  of  the  es- 


sence of  the  contract,  and  if  the  ven- 
dor fails  within  such  time  to  execute 
his  option,  the  vendee's  right  be- 
comes absolute. 

Hall  V.  Lee,  6  Ky.  Opin.  366. 

The  time  of  performance  is  not  al- 
ways of  the  essence  of  an  executory 
contract  for  the  sale  of  land  as  to 
authorize  a  rescission  upon  failure  of 
prompt  performance,  but  it  is  incum- 
bent on  the  party  seeking  perform- 
ance of  such  a  contract  to  show  that 
he  has  done  everything  in  his  power 
to  comply  with  his  contract,  or  that 
his  failure  came  from  some  cause  over 
which  he  had  no  control,  and  where 
a  good  excuse  for  his  failure  is  shown 
and  he  has  within  a  reasonable  time 
tendered  performance  and  no  injury 
has  resulted  to  the  other  party  the 
chancellor  will  enforce  the  contract 
Stoen  V.  First  National  Bank  of 
Warren,  Pa.,  11  Ky.  Opin.  796. 

§212.  Reasonable  time. 

W^here  one  contracts  to  build  a 
house  in  consideration  of  the  convey- 
ance of  real  estate,  and  no  time  is 
agreed  upon  when  it  shall  be  built,  the 
law  implies  that  it  was  to  be  erected 
within  a  reasonable  time  and  its  con- 
struction to  begin  at  once,  as  the  con- 
tract had  been  perfonned  by  the  other 
party  to  it. 

Grant  v.  Settle,  10  Ky.  Opin.  800. 

§214.  Time  of  payment  of  compensa- 
tion. 
The  price  of  digging  a  well  is  due 
when  the  well  is  completed  and  the 
work  accepted  by  the  proper  author- 
ity, and  the  guaranty  that  it  will  pro- 
duce a  certain  amount  of  water  for 
one  year  does  not  have  the  effect  to 
postpone  payment  until  the  end  of 
such  year. 

Mackey  v.  Owsley,  10  Ky.  Opin. 
295. 

(E)    CONDITIONS. 

§221.  Conditions  precedent  in  general. 
In  a  contract  for  burning  200,000 
brick,  where  the  evidence  shows  they 
were  to  be  used  for  the  erection  of  a 
dwelling,  the  making  and  burning  the 
exact  number  is  not  a  condition  pre- 
cedent. 

Barret's  Admr.  v.  Hill,  3  Ky.  Opin. 
360. 
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(F)  COMPENSATION. 

§231.  Contracts     for     buildings     and 

other  works. 
Where  a  building  contract  was 
changed,  permitting  the  contractor  to 
put  In  a  stone  foundation  instead  of 
brick  as  called  for  by  the  specifica- 
tions, it  was  held  that  the  contractor 
was  not  bound  to  comply  literally  with 
the  specifications  in  the  construction 
of  the  foundation,  because  of  the  use 
of  different  material,  necessitating  a 
difference  in  the  manner  of  construc- 
tion. 

McMurty   v.    Tenny,   6   Ky.   Opin. 

453. 

So  far  as  the  work  has  been  done 
onder  the  original  agreement,  it  should 
be  enforced,  and  so  far  as  there  was 
an  express  agreement  for  alterations, 
it  should  be  likewise  enforced;  and 
for  such  extra  work  as  was  not  ex- 
pressly agreed  upon  it  should  be  al- 
lowed in  so  far  as  its  value  can  be 
estimated  by  the  work  embraced  in 
the  original  contract. 

Hell  v.  Esselman,  2  Ky.  Opin.  128. 

If  the  owner  in  violation  of  his  con- 
tract failed  to  erect  a  house,  he  is 
liable  for  the  value  of  the  contractor's 
serrices  rendered  in  superintending 
and  advising  in  its  erection  as  far  as 
it  has  been  erected. 

Hohn  V.   Middleton,  10  Ky.  Opin. 
285. 

When  it  is  stipulated  In  a  building 
contract  that  the  last  payment  should 
be  made  when  the  building  is  com- 
pleted according  to  the  terms  of  the 
contract,  the  owner  is  entiUed  to  re- 
tain that  sum  until  the  contract  is 
complied  with;  and  where  such  sum 
is  paid  over  to  the  contractor  and  not 
retained,  a  surety  on  the  contractor's 
bond  is  released  to  the  amount  of  said 
ram. 

Vanmeter    v.    Corcoran,    11    Ky. 
Opin.  15. 

§232.  Alterations  and  extra  work. 

A  contractor  was  held  not  entitled 
to  pay  for  extra  work  on  account  of 
stone  walls  pat  in  being  thicker  than 
brick  walls  called  for  by  the  specifica- 
tions, since  the  stipulations  in  regard 


to  the  change  of  materials  require  the 
cost  to  be  the  same. 

McMurty  v.  Tenny,  6   Ky.   Opin. 
453. 


III.   MODIFICATION  AND   MERGER. 

§238.  Written  contracts. 

A  parol  agreement  can  not  destroy 
the  obligatory  effect  of  a  written  note. 
Murphy   v.   Hubble,    1    Ky.    Opin. 
146. 

§240.  Modification  as  to  parties. 

There  can  not  be  a  novation  of  con- 
tract, because  nothing  but  gold  and 
silver  coin  can  be  made  legal  tender; 
neither  can  a  creditor  claim  a  nova- 
tion, where  he  does  not  in  a  reasonable 
time  offer  to  perform  the  contract. 
McCormick  v.  Morton,  1  Ky.  Opin. 
504. 

§241.  Alteration  or  addition  of  terms. 
Where  M  and  S.  Were  partners 
in  business,  and  P  sold  D  a  boat  be- 
longing to  the  partnership,  for  the 
price  of  $300.00;  and  M  sued  D  for 
conversion  of  the  boat,  alleging  that 
P  was  insane  at  the  time  of  the  sale, 
and  that  the  boat  was  worth  $450.00, 
which  allegations  D  denied;  and  the 
case  was  submitted  to  the  court  with- 
out the  intervention  of  a  jury,  and  it 
was  adjudged  that  P  was  insane  at  the 
time  of  the  sale  to  D.,  and  that  the 
boat  was  worth  $450.00;  M.  had  no 
right  to  ask,  an4  the  court  to  make  a 
new  contract  with  D.,  and  force  him 
to  keep  the  boat  at  a  price  he  did  not 
agree  to  give,  as  there  is  nothing  in 
the  case  which  warrants  the  conclu- 
sion that  D.  was  guilty  of  such  con- 
duct in  the  purchase  of  the  boat  as  to 
render  his  purchase  absolutely  void, 
and  if  P.  was  incapable  of  transacting 
business  by  reason  of  his  insanity, 
then  M.,  as  the  surviving  partner,  was 
entitled  to  a  rescission  of  the  con- 
tract and  no  more. 

Digby  V.  Mefford,  4  Ky.  Opin.  272. 

§247.  Evidence. 

A  written  contract  can  not  be  con- 
tradicted or  essentially  modified  by 
parol  testimony,  in  the  absence  of  a 
showing  of  fraud  or  mistake. 

Adams  v.  Martin,  6  Ky.  Opin.  7. 
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IV.     RESCISSION     AND    ABANDON- 
MENT. 

§249.  Contracts  subject  to  rescission. 
Where   a   party   complaining   of    a 
contract  entered  into  the  same  fairly 
and  voluntarily  he  cannot  avoid  it. 
Smith  V.  Smith,  4  Ky.  Opin.  543. 

Even  in  a  case  of  absolute  imbecil- 
ity, when  there  was  entire  good  faith, 
and  the  contract  was  Just  and  proper 
and  for  the  benefit  of  the  imbecile,  a 
court  of  equity  will  not  interfere  to 
annul  it. 

Parrot    v.    Parrot's    Elxr.,    8    Ky. 
Opin.  682. 

§  257.  Grounds  for  rescission  by  party. 

§258. in  generai. 

Where  a  contract  has  been  executed 
by  a  conveyance  made  and  accepted, 
the  contract  can  not  be  rescinded  un- 
less there  was  fraud  in  procuring  the 
acceptance  of  the  deed,  or  for  some 
reason  such  as  the  insolvency  or  non- 
residence  of  the  grantor. 

Knight    V.    Berry,    10    Ky.    Opin. 
337. 

Where  misrepresentations  are  made 
as  to  the  boundaries  of  land  contract- 
ed for,  but  they  are  not  shown  to  have 
been  made  with  a  fraudulent  intent, 
and  where  the  opportunities  for  knowl- 
edge are  about  equal  by  the  parties 
to  such  contract,  there  are  no  grounds 
for  a  rescission. 

Hazlip  v.  Austin,  12  Ky.  Opin.  117. 

Where  a  contract  includes  the  trans- 
fer of  land  on  both  sides,  and  the  pur- 
chase of  personal  property  as  well,  it 
is  of  such  an  entirety  and  of  such  a 
nature  that  the  one  part  can  not  with- 
out injustice  be  rescinded  without  re- 
scinding it  as  a  whole. 

Winscott's    Exr.    v.    Hutchins,    12 
Ky.  Opin.  355. 

§259. Invalidity  of  contract. 

A  contract  will  be  rescinded  on 
cross-petition  of  a  vendee,  who  has 
subsequently  purchased  a  part  of  the 
land  from  the  party  who  is  seeking 
to  rescind  the  contract  of  his  purchase 
on  the  ground  of  fraudulent  state- 
ments made  to  him,  where  he  has  rep- 
resented to  his  vendee  that  the  state- 
ments he  complains  of  were  true. 

Culbertson  v.  Seaton,  2  Ky.  Opin. 
^5. 


§261. Failure    of    performance    or 

breach. 
Where  one  party  to  a  contract  fails 
to  perform  a  condition  precedent,  witli- 
in  a  reasonable  time,  the  other  party 
has  a  right  to  regard  the  contract  at 
an  end. 

Go£f  V.  Howard.  2  Ky.  Opin.  30. 

When  one  purchased  real  estate  ver- 
bally, and  his  vendor  refused  to  com- 
ply with  its  terms  by  an  offer  to  con- 
vey, there  should  be  a  judgment  re- 
scinding the  contract. 

Hamilton   v.    Smith,   9    Ky.   Opin. 
583. 

§263.  Conditions  precedent  to  rescis- 
sion. 
It  is  error  to  adjudge  a  rescission  of 
a  contract  for  the  purchase  of  a  livery 
stable  without  securing  an  accounting 
for  rents  and  profits. 

Campbell  v.  Goodwin,  3  Ky.  Opin. 
70. 

§  268.  Persons  entitled  to  rescission. 

Where  a  will  vested  the  title  to  all 
the  testator's  real  estate  in  the  exec- 
utors, they  have  the  power  in  the 
exercise  of  their  discretion,  to  sell  and 
convey,  and  they  also  have  the  power 
out  of  court  to  rescind  the  contract  of 
sale,  and  the  widow  and  heirs  are  not 
necessary  parties. 

Harris  v.  Field's  E^crx.,  5  Ky.  Opin. 
559. 

A  contract  made  with  a  married 
woman,  who  was  also  under  age. 
should  be  annulled  upon  complaint  by 
her  and  her  husband,  and  restitution 
made  on  equitable  principles. 

Benedict  v.  Snoddy  &  Co.,  2  Ky. 
Opin.  610. 

Where  three  persons  join  in  making 
a  contract,  it  can  not  be  rescinded  by 
two  of  them. 

John   V.    Thompson,   9   Ky.    Opin. 
599. 

§272.  Acts  constituting   rescission. 

A  change  in  the  original  plan  of  a 
building  does  not  release  the  contrac- 
tor from  liability  for  defective  work 
causing  leakage. 

Moore  v.  Lehman,  6  Ky.  Opin.  607. 
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V.  PERFORMANCE  OR  BREACH. 

§275.  Obligation  to  perform  in  gen- 
eral. 
Where  N.  was  the  first  to  violate 
the  contract,  he  ought  not  to  be  al- 
lowed to  recover  damages  against  B. 
because  he  afterwards  declined  to 
carry  it  out 

Bartlett  &  Co.  v.  Newcomb,  4  Ky. 
Opin.  699. 

§278.  Performance  of  conditions. 

In  an  action  by  a  contractor  on  a 
contract  to  build  a  barn,  its  comple- 
tion being  a  condition  precedent  to 
payment,  must  be  proven  or  an  actual 
waiver  shown. 

Lewis  V.  Evans,  10  Ky.  Opin.  729. 

§296.  Deviations  and  alterations. 

Where  there  is  a  departure  from  the 
specifications  of  a  contract  to  make 
certam  improvements  looking  to  se- 
curing water  power  necessary  to  run 
a  manufacturing  plant,  but  such  im- 
prorements  when  completed  answered 
every  purpose  and  were  as  valuable 
and  substantial  as  the  plan  first  agreed 
apon,  the  contractor  is  entitled  to  the 
contract  price. 

Smith  V.  Smyser,  11  Ky.  Opin.  176. 

§297.  Partial  performance. 

Appellant  had  such  an  interest  in 
the  profits  in  the  stock  of  goods  on 
hand,  to  the  amount  of  one-half  of  the 
net  profits,  if  he  performed  his  part 
of  the  contract  fully  by  selling  them 
out,  which  he  had  partly  performed,  as 
to  entitle  him  to  possession  for  the 
purpose  of  completing  his  part  of  the 
contract. 

Goode's  Admr.  v.  Blackwell,  5  Ky. 
Opin.  692. 

§305.  Waiver    of    defects    and    objec- 
tions. 
The  completion  and  use  of  a  build- 
ing by  the  owner,  where  the  contrac- 
tor fails  to  complete  it,  does  not  nec- 
essarily amount  to  a  waiver  of  his  ob- 
jection to  the  quality  of  the  work. 
Lewis  V.  Evans,  10  Ky.  Opin.  730. 

§308.  Payment  of  compensation. 

Where  an  obligor  binds  himself,  for 
a  valuable  consideration,  to  pay  a  cer- 
tain sum  in  gold  or  silver,  the  contract 
will  be  specifically  enforced. 

Woodson  V.  Mitchell,  1  Ky.  Opin. 
568. 


VI.  ACTIONS  FOR  BREACH. 

§324.  Nature  and  form  of  remedy. 

A  party  violating  a  contract  may 
assert  his  claim  for  services,  not  upon 
the  contract,  but  upon  the  implied 
promise  to  pay  what  his  services  were 
reasonably  worth. 

Lee  V.  Davis,  5  Ky.  Opin.  617. 

§326.  Grounds  of  action. 

If  a  fraudulent  contract  be  per- 
formed in  whole  or  in  part,  and  the 
other  parties  ratify  and  confirm  it  by 
receiving  and  enjoying  the  money  or 
property  received  under  it,  and  by 
suit  recover  and  collect  in  addition 
thereto  such  damages  as  they  may 
have  sustained  by  reason  of  the  fraud 
of  their  adversaries,  every  principle 
of  justice  demands  that  the  latter 
should  have  a  right  of  action  against 
them  for  at  least  that  portion  of  the 
consideration  actually  paid. 

Gless  V.  Snooks,  5  Ky.  Opin.  364. 

Where  a  contract  called  for  delivery 
of  personal  property,  at  a  given  point, 
in  settlement  of  notes,  though  the 
property  be  not  accepted,  the  debtor 
is  entitled  to  recover  against  the  cred- 
itor the  value  of  such  of  the  property 
as  was  lost  by  reason  of  the  creditor's 
negligence. 

Lackey  v.  Blandy,  2  Ky.  Opin.  476. 

§330.  Parties. 

Where  a  contract  to  sell  lumber  to 
a  firm  is  made  and  partly  executed  by 
,  the  delivery  of  lumber,  and  the  seller 
1  refuses  to  make  any  further  deliveries 
on  such  contract,  but  he  did  deliver 
the  same  on  an  agreement  of  a  third 
person  who  was  the  owner  of  the 
building  which  was  being  built  with 
such  lumber,  a  suit  can  not  be  main- 
tained on  account  against  such  firm 
and  the  owner  of  such  building. 

Buford  v.  Taylor  &  Faulkner,  8 
Ky.  Opin.  98. 

No  recovery  can  be  had  upon  proof 
of  a  several  promise  by  one  of  the  de- 
fendants in  a  joint  action  against  all. 
Buford    V.    Taylor  &  Faulkner,  8 
Ky.  Opin.  98. 

§331.  Pleading. 

§332.^ Declaration,  complaint,  or  pe- 
tition in  general. 
The  allegation  of  the  petition  as  to 
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the  date  of  the  contract  will  be  regard- 
ed as  the  correct  date  in  considering 
the  question  of  limitation. 

Hank  v.  Hank,  5  Ky.  Opin.  479. 

Where  appellee  placed  various 
claims  in  the  hands  of  an  attorney  for 
collection  and  took  his  receipt  for 
same,  and  by  written  indorsement  as- 
signed the  claims  to  appellant,  cove- 
nanting that  if  the  claims  should  not 
net  to  appellant  |1,050  when  collected 
in  a  suit  on  the  covenant  appellant 
alleged  that  he  had  only  collected  of 
the  claims  the  net  amount  of  $886,  and 
that  no  more  could  be  collected  and 
the  court  below  sustained  a  demurrer 
to  the  petition,  the  averments  of  the 
petition  clearly  show  a  breach  of  the 
covenant. 

Davis  V.  Montgomery,  1  Ky.  Opin. 
214. 

In  a  suit  for  recovery  of  amount  due 
under  verbal  contract  to  manage  a 
farm,  and,  "if  the  sum  of  $1,000.00  is 
not  made  annually,  the  deficit  to  be 
made  up  by  the  owner,"  it  must  be 
alleged  in  the  petition  that  the  par- 
ticular amount  was  not  realized,  and 
shown  in  what  the  discrepancy  con- 
sists, in  order  to  recover  thereon. 
Guy  V.  Guy,  2  Ky.  Opin.  265. 

Where  a  petition,  giving  all  the  al- 
leged agreements  between  the  par- 
ties, asks  for  general  relief,  the  plain- 
tiff is  entitled  to  either  a  specific  per- 
formance or  a  rescission  of  the  con- 
tracts as  alleged. 

Gard  v.  Greer,  3  Ky.  Opin  98. 

Without  allegations  of  a  breach  of 
agreement,  the  most  positive  and  di- 
rect proof  is  unavailing. 

Gate  V.  Rouse,  4  Ky.  Opin.  241. 

A  petition  for  breach  of  a  contract 
to  deliver  possession  of  real  estate 
purchased  by  plaintiff  from  defendant, 
which  alleges  the  purchase  of  the  land 
from  defendant,  the  occupancy  of  the 
land  by  a  tenant  of  defendant,  the 
agreement  of  defendant  to  deliver  pos- 
session, the  refusal  of  defendant  to 
surrender  possession  to  plaintiff  until 
several  months  after  plaintiff  was  en- 
titled thereto,  states  a  cause  of  action. 
Mclntire  v.  Cater,  6  Ky.  Opin.  146. 


-  Where  a  petition  on  a  written  con- 
tract does  not  positively  aver  a  prom- 
ise, but  such  a  promise  is  inferentlally 
averred,  and  no  motion  to  make  it 
more  specific  is  made,  it  will  be  held 
sufllcient  after  answer,  since  the  filing 
of  the  answer  waives  the  error. 

Bank  of  Columbia  v.  Bush,  11  Ky. 
Opin.  559. 

§333. Allegation    or    statement   of 

contract  or  pronnise. 
One  who  seeks  to  recover  on  ac- 
count of  a  breach  of  contract  must  al- 
lege, in  his  petition,  the  contract  and 
its  provisions,  its  breach,  and  facts 
showing  the  loss  or  damage  sustained 
by  him,  because  of  the  breach. 

Crittenden  County  v.  Conger,  11 

Ky.  Opin.  485. 

§  334. Consideration. 

It  is  not  necessary  to  plead  usury 
where  the  statute  declares  all  con- 
tracts for  more  than  legal  interest 
void  to  the  extent  of  the  usury,  as  a 
court  of  equity  will  not  enforce  a  void 
contract. 

Murphy  v.   Nelson,  Admr.,  1  Ky. 
Opin.  77. 

§  335,^...Perforniance  by  plaintiff. 

When  covenants  in  a  contract  are 
mutual,  and  are  to  be  performed  at 
the  same  time,  neither  party  can  main- 
tain an  action  without  averring  a  ten- 
der; and  in  cases  where  the  first  act 
is  to  be  done  by  the  defendant,  plain- 
tiff must  aver  his  readiness  to  comply. 
Judy  V.  Swinney,  8  Ky.  Opin.  156. 

To  recover  on  an  executory  con- 
tract, plaintiff  must  aver  facts  in  his 
petition  showing  that  he  was  ready 
and  willing,  on  the  day  stipulated  in 
the  contract  to  perform  his  part  of  it. 
Van  Meter  v.  Pepper,  8  Ky.  Opin. 
827. 

One  bringing  suit  on  a  settlement 
contract  must  aver  fulfillment  or   a 
readiness  to  fulfill  his  part  thereof. 
Davis    V.    Davis'    Admr.,    10    Ky. 
Opin.  446. 

§338. Plea,  answer,  or  affidavit  of 

defense. 
A  mere  breach  of  a  revenue  law  of 
the  United  States  can  not  be  pleaded 
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in  tar  of  a  recovery  on  a  contract 
TBlid  under  the  laws  of  this  state. 
McCormick  v.  Oarth,  1  Ky.  Opin. 
588. 

Before  a  breach  of  contract  can  in- 
troduce proof  excusing  him  from  per- 
formance, because  prevented  by  the 
act  or  conduct  of  his  adversary,  he 
must  first  aver  such  fact  in  his  plead- 
ing. 

Judy  Y.  Swinney,  8  Ky.  Opin.  156. 

A  counterclaim  for  damages  grow- 
ing out  of  a  contract  is  bad  which 
fails  to  state  the  amount  of  damages 
sustained,  or  to  demand  a  recovery 
of  any  stated  sum. 

Mellaney    v.   Young,   8   Ky.   Opin. 
165. 

Before  a  breach  of  contract  can  be 
relied  upon  as  a  defense  to  an  action 
to  collect  the  contract  price,  it  must 
be  pleaded  by  the  defendant. 

Mellaney    v.   Young,   8   Ky.   Opin. 
165. 

§346d Issues,    proof,   and   variance. 

Before  a  party  to  a  suit  is  entitled  to 
prove  a  rescission  of  contract  he  must 
have  pleaded  the  same. 

Craig  y.  Brame,  8  Ky.  Opin.  163. 

Before  plaintiff  can  recover  for 
breach  of  a  contract,  he  must  not  only 
aver  and  prove  defendant's  failure  to 
comply  with  its  terms,  but  he  must 
aver  and  prove  that  he  himself  com- 
plied with  or  was  ready  to  carry  out 
bis  agreement. 

McGuire  v.  McGuire,  8  Ky.  Opin. 
253. 

Before  plaintiff  can  be  relieved  from 
the  terms  of  a  written  contract  he 
must  aver  and  prove  facts  showing 
his  right  to  such  relief. 

Mississippi  Cent  R.  Co.  v.  Munchi- 
son,  8  Ky.  Opin.  357. 

Where  a  contract  is  to  divide  the 
proceeds  of  sales  of  personalty,  until 
the  defendant  is  known  to  have  re- 
ceived proceeds  on  account  of  sales 
made  by  the  plaintiff  there  is  nothing 
to  divide,  and  no  breach  of  the  con- 
tract is  shown. 

Bell  V.  Great  American  Fire  Ex- 
tinguisher Co.,  10  Ky.  Opin.  759. 


§347.  Evidence. 

Where  A.  contracted  to  sell  B.  seven 
hogsheads  of  tobacco,  six  of  which 
were  to  be  good  leaf  tobacco  and  one 
to  contain  lugs;  and  in  a  suit  for 
breach  of  the  contract  plaintiff  proved 
that  there  were  three  hogsheads  of 
lugs,  which  was  denied  by  defendant; 
but  the  testimony  of  witnesses  of  de- 
fendant did  not  purport  to  show  that 
the  particular  tobacco  they  saw  in 
defendant's  bam  was  put  into  hogs- 
heads and  delivered  to  plaintiff,  nor 
did  they  see  it  delivered  at  the  depot 
for  shipment;  such  testimony  can  not 
sustain  a  general  denial  of  breach  of 
contract  as  shown  by  answer  of  de- 
fendant. 

Holland  v.  Cason,  1  Ky.  Opin.  607. 

Where  a  draftsman  makes  a  mistake 
in  reducing  to  writing  a  contract  for 
the  purchase  of  land,  his  evidence  is 
competent  to  establish  that  fact. 

Leeds  v.  Blackwell,   1  Ky.   Opin. 
528. 

§  348.^'^Presumptlons  and  burden  of 
proof. 
The  presumption  of  both  law  and 
facts  are  that  a  written  memorial  of 
agreement  contains  all  the  covenants 
of  the  parties,  and  he  that  asserts  that 
some  were  left  out  by  mistake  or  over- 
sight must  bear  the  burden  of  proof. 
Goff  V.  Howard,  2  Ky.  (Tpin.  30. 

The  burden  of  proving  the  exist- 
ence of  an  agreement  that  a  contract 
was  to  be  void  upon  certain  conditions, 
where  such  agreement  is  not  embodied 
in  the  contract  in  suit,  is  on  the  party 
averring  that  there  was  such  an 
agreement. 

Craig  V.  Brame,  8  Ky.  Opin.  163. 

A  written  contract  is  conclusively 
presumed  to  contain  all  the  agree- 
ment between  the  parties,  unless  it  is 
specifically  alleged  and  proved  that  by 
mistake  or  fraud  the  w^riting  does  not 
embrace  the  contract  as  entered  into 
between  the  parties. 

Hooser's  Admr.  v.  Hooser,  10  Ky. 
Opin.  229. 

Where  on  contracts  with  an  agent 
the  burden  is  on  him,  in  a  suit  for  its 
breach,  to  show  not  only  that  the 
agent  made  the  contract,  but  also  that 
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he  acted  within  the  scope  of  his  au- 
thority in  doing  so,  for  in  the  absence 
of  such  authority  it  will  not  be  pre- 
sumed that  the  agent  had  authority  to 
make  contracts. 

Crittenden   County   v.   Conger,   11 
Ky.  Opin.  485. 

§351.  Trial. 

§352. Questions  for  Jury. 

In  an  action  for  a  breach  of  contract, 
the  Jury  should  determine,  if  required 
by  the  parties,  tlie  amount  to  which 
the  defendant  is  entitled  by  way  of 
damages  by  reason  of  the  matters  set 
up  in  her  counterclaim. 

Moore  V.  Lehman,  6  Ky.  Opin.  607. 

§  353. Instruction. 

An  instruction  in  effect  that  if  ap- 
pellant agreed  to  take  ten  additional 
hogs  to  make  up  the  supposed  average 
pounds  per  head,  nothing  could  be 
found  on  account  of  misrepresentation 
as  to  the  weight,  made  by  appellee, 
was  not  erroneous. 

Duff  V.  Rose,  6  Ky.  Opin.  27. 

Where  appellee  alleges  in  his  peti- 
tion that  the  stage  of  the  water  In 
the  river  was  such  that  the  coal  con- 
tracted for  could  have  been  delivered 
after  the  first  of  October,  1867,  and 
before  the  first  day  of  March,  1868, 
but  does  not  designate  the  earliest 
date  at  which  such  delivery  could  have 
reasonably  been  made,  and  perhaps 
if  that  count  had  been  taken  as  con- 
fessed, he  would  have  been  entitled 
under  it  to  no  more  than  nominal 
damages,  the  court  properly  refused 
to  instruct  the  Jury,  that  the  appel- 
lants were  not  bound  to  deliver  the 
coal  mentioned  in  the  contract  until  a 
reasonable  time  "after  there  were 
such  rises  in  the  Ohio  and  Kentucky 
rivers  as  enabled  the  defendants  to 
send  it  in  the  usual  way  from  Pitts- 
burg to  Frankfort.'* 

McCready    v.    Scott,    5    Ky.    Opin. 
440. 

In  a  suit  for  breach  of  contract  in 
failing  to  erect  a  house,  there  was 
no  error  in  the  court  charging  the 
Jury  that  upon  the  failure  to  build  the 
house  the  plaintiff  was  entitled  to  dam- 
ages; and  where  it  was  claimed  by 
the  defendant  that  his  failure  to  build 
the  house  resulted  from  the  refusal 
of  the   plaintiff  to   board   the   hands. 


the  court  very  properly  charged  the 
Jury  if  that  was  true  no  recovery 
could  be  had  unless  the  plaintiff  after 
that  time  had  notified  the  defendant 
of  her  readiness  to  proceed  with  the 
work  of  furnishing  such  board. 

Grant  v.  Settle,  10  Ky.  Opin.  800. 

CONTRIBUTION. 

As  between  heirs,  see  Descent  and 
Distribution,  §  73. 

Between  sureties,  see  Principal  and 
Surety,  §  170. 

Between  sureties  on  administrator's 
bond,  see  ETxecutors  and  Adminis- 
trators, §  531. 

Right  to,  between  sureties,  see  Princi- 
pal and  Surety,  §  194. 

§  1.  Nature  and  grounds  of  obligation. 
Where  bills  of  exchange  are  drawn 
on  letters  of  credit  to  enable  a  party 
to  purchase  and  ship  produce  the  pre- 
sumption that  the  acceptor  had  funds 
of  the  drawer  and  was  the  prime 
debtor  will  be  rebutted,  and  the 
drawer  will  become  the  primary 
debtor,  and  liable  to  the  acceptor  for 
advances. 

Wilson  &  Co.  V.  Browder  &  Moore, 
3  Ky,  Opin.  181. 

The  last  accommodation  endorser 
on  a  bill  may  look  for  indemnity  to 
the  one  endorsing  next  before  him, 
and  a  lien  resulting,  on  the  levy  of  an 
execution  on  the  former  endorser's 
property  inures  to  the  last  endorser's 
benefit,  and  if  the  payee  interferes 
and  suspends  the  execution  the  last 
endorser  is  exonerated. 

Southern  Bank     of     Kentucky  v. 
Johnson,  3  Ky.  Opin.  373. 

CONVERSATION. 

Admissibility  in  evidence,  see  Crimi- 
nal Law,  §  382;  Evidence,  §  216. 
Proof  of,  see  Criminal  Law,  §  406. 

CONVERSION. 

§  3.  Realty  into  personalty  in  gen- 
eral. 

§  5.  Sale  of  land  under  order  of 
court. 

§  14.  Directions  in  will. 

§  15. In  general. 

See  Trover  and  Conversion. 
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§3.  Realty  into  personalty  In  general. 
Where  T.  and  H.  bought  for  specula- 
tion a  large  tract  of  land,  and  T.  had 
parol  instructions  to  sell  same  for  a 
profit,  held  that  upon  the  death  of 
H.  T.'s  right  to  sell  was  revoked,  nor 
would  such  contingent  right  of  sale  in 
the  agent  or  trustee  convert  the  land 
Into  money,  nor  impress  on  it  the 
quality  of  personalty,  though  H.  had 
purchased  it  on  speculation. 

Humphries   v.   Humphries,   3    Ky. 
Opin.  721. 

§5.  Sale  of  land  under  order  of  court. , 
In  the  investment  of  proceeds  of  a 
sale,  the  wishes  of  the  owner  of  the 
present  interest  in  the  land  should  be 
consulted,  but  the  court  will  not  act 
to  the  prejudice  of  the  interests  of  the 
remainderman. 

McDowell  V.   Butler,  6   Ky.   Opin. 
201. 

Where  land  is  sold  for  reinvestment, 
the  chancellor  will  hold  the  proceeds 
until  a  suitable  investment  can  be 
found,  and  if  necessary  will  appoint  a 
commissioner  to  And  one. 

McDowell   V.   Butler,  6   Ky.  Opin. 
201. 

Where  land  of  an  estate  is  sold  for 
reinvestment,  it  is  not  absolutely  es- 
sential to  the  validity  of  the  sale  that 
the  court  in  its  decree  prescribe  the 
estate  in  which  the  proceeds  should 
be  reinvested. 

McDowell  V.  Butler,  6  Ky.  Opin. 
201. 

§14.  Directions  in  will. 

§15d in  general. 

Where  the  testator  directs  his  real 

estate  to  be  converted  into  personalty 

it  becomes  impressed  with  the  nature 

of  personal  property  at  his  death. 

Smith     y.     Moss'  Admr.,  11   Ky. 

Opin.  848. 

Where,  In  her  will,  a  testatrix  directs 
her  real  estate  to  be  sold  and  pro- 
vides for  distributing  the  proceeds  to 
legatees,  such  language  is  mandatory; 
and  by  such  direction  she  creates  an 
equitable  conversion  of  the  real  estate 
into  personalty  before  the  sale;  and 
in  such  a  case  a  court  of  equity  must 
regard  the  real  estate  as  converted 
into  money  even  before  its  sale. 

Goldsmith   v.  Cone,  13  Ky.  Opin. 
842. 


CONVEYANCES. 

See  Deeds;  Vendor  and  Purchaser, 
IV,  R 

Authority  of  executor  to  convey  land 
of  testator,  see  Executors  and  Ad- 
ministrators, §  394. 

Between  parent  and  child,  see  Parent 
and  Child,  §  9. 

Bond  for  conveyance  by  married  wo- 
men, see  Husband  and  Wife,  §  186. 

By  administrator  under  order  of  court, 
see  Executors  and  Administrators, 
§414. 

By  and  between  legatees  or  devisees, 
see  Wills,  §§  740,  742. 

By  heirs,  see  Descent  and  Distribu- 
tion, §  84. 

By  husband  to  wife,  see  Husband  and 
Wife,  §  46. 

By  insane  person,  see  Insane  Per- 
sons, V. 

By  married  women,  see  Husband  and 
Wife.  §§  15,  69.  70,  179,  190. 

By  married  woman — consent  of  hus- 
band, see  Husband  and  Wife,  8  184. 

By  remote  vendor  to  remote  vendee, 
see  Vendor  and  Purchaser,  §  145. 

By  trustee,  see  Trusts,  §  188. 

By  wife  to  husband,  see  Husband  and 
Wife,  §  46. 

By  wife  without  consideration,  see 
Husband  and  Wife,  §  48. 

Capacity  of  married  women  to  convey, 
see  Husband  and  Wife,  S  69. 

Capacity  to  convey,  see  Deeds,  §§  68, 
194. 

Champertous  conveyance,  see  Champ- 
erty and  Maintenance,  §  4. 

Condition  precedent  to  suit  to  set;. 
aside  conveyance,  see  Fraudulent 
Conveyances,  §  259. 

Consideration  for  conveyance  by  hus- 
band to  wife,  see  Husband  and 
Wife,  §  29. 

Deficiency  in  land  sold  and  conveyed, 
see  Vendor  and  Purchaser,  §  165. 

Husband  and  wife,  see  Husband  and 
Wife,  §  15. 

In  consideration  of  marriage,  see  Hus- 
band and  Wife,  §  47. 

In  partition,  see  Partition,  §  9. 

Joinder  of  husband  and  wife,  see  Hus- 
band and  Wife,  S  193. 

Land  patents,  see  Public  Lands, 
§§  114,  116. 

Limitation  of  action  to  set  aside  con- 
veyance, see  Limitation  of  Actions, 
§60. 
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Mental  capacity  to  convey,  see  Deeds, 
512. 

Modes  of,  see  Deeds,  (  26. 

Of  homestead,  see  Homesteads,  99  112, 
118. 

Of  mortgaged  property,  see  Mort- 
gages, VI. 

On  consideration  of  support,  see  Ven- 
dor and  Purchaser,  9  79. 

Prerequisite  to  setting  aside  fraudu- 
lent conveyances,  see  Fraudulent 
Conveyances,  9  241. 

Procured  by  unfair  means,  see  Fraud- 
ulent Conveyances,  9  23. 

Quantity  of  land  conveyed,  see  Ven- 
dor and  Purchaser,  IV,  C. 

Setting  aside  deed  without  considera- 
tion, see  Mortgages,  9  80. 

Setting  aside  for  fraud,  see  Fraudu- 
lent Conveyances,  9  240. 

To  execution  purchaser,  see  Execu- 
tion, VII,  D. 

To  husband  and  wife,  see  Husband 
and  Wife,  9  14. 

Voluntary  conveyances,  see  Fraudu- 
lent Conveyances,  9  169. 

Without  consideration,  see  Fraudulent 
Conveyances,  9  73. 

Without  consideration,  fraudulent  as 
to  creditors,  see  Fraudulent  Convey- 
ances, 9  74. 

CORONERS. 

§9.  Inquests. 

§21. ^Costs  and  expenses. 

The  city  of  Louisville  is  required  to 
pay  a  competent  surgeon  or  physician 
employed  to  make  a  post-mortem  ex- 
amination, and  the  city,  under  the 
statute,  may  regulate  how  and  by 
whom  such  examinations  shall  be  held 
in  the  city,  and  the  coroner  is  author- 
ized to  employ  such  physician  to 
make  such  a  post-mortem  examina- 
tion in  the  county  outside  of  the  city. 
Kastenbine  v.  City  of  Louisville, 
11  Ky.  Opin.  471. 

CORPORATE  CHARTER. 

Construction  of,  see  Corporations, 
9  372. 

CORPORATIONS. 

L  INCORPORATION    AND    ORGANI- 
ZATION. 
9    7.  General  charters  or  acts. 
9    8. Grant  or  enactment. 


9  29.  Attacking   validity  of  incor- 
poration. 
II.  CORPORATE     EXISTENCE     AND 
FRANCHISE. 
9  34.  ESstoppel   to   allege  or  deny 

corporate  existence. 
9  40.  Amendment    of    articles    of 
association. 

IV.  CAPITAL,     STOCK,     AND     DIVI- 

DENDS. 

(A)  NATURE    AND    AMOUNT    OF 

CAPITAL   AND   SHARES. 
9  63.  Nature  of  property  in  shares. 
9  66.  Increase  of  capital  stock. 

(B)  SUBSCRIPTION  TO  STOCK. 

9  75.  Contract  of  subscription  in 
general. 

9  76. Making,    requisites,    and 

validity. 

9  78. ^Rights    and    liabilities   o! 

subscribers. 

9  84.  Release  or  discharge. 

9  88.  Payment 

9  89.  Calls  or  assessments  on  un- 
paid subscriptions. 

9  90.  Actions  on  subscriptions. 

(D)  TRANSFER    OF    SHARES. 

9  111.  Assignment  of  shares  in 
freneral 

(E)  INTEREST,  DIVIDENDS,  AND 

NEW  STOCK. 
9  157.  Stock  dividends. 
9  158.  Right  to  share  in  new  stock. 

V.  MEMBERS      AND      STOCKHOLD- 

ERS 

(C)  SUING     OR     DEFENDING     IN 

BEHALF        OF       CORPORA- 
TION. 
9  202.  Right  to  sue  or  defend. 

(D)  LIABILITY   FOR  CORPORATE 

DEBTS  AND  ACTS. 

9  215.  Nature  and  grounds  in  gen- 
eral. 

9  218.  Contracts  and  securities 
for  payment  of  corporate  lia- 
bilities. 

9  224.  Failure  to  comply  with 
statutory  requirements. 

9  225.  Extent  of  liability  in  gen- 
eral. 

9  258.  Action  to   enforce   liability. 

9  268. Pleading. 

9  269. Evidence. 

VL  OFFICERS  AND  AGENTS. 

(A)  ELECTION  OR  APPOINT- 
M  E  N  T,  QUALIFICATION, 
AND   TENURE. 

9  284.  Election  or  appointment  of 
ministerial  officers. 
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(B)  AUTHORITY       AND        FUNC- 
TIONS. 
$297.  Authority  of  directors. 
§300.  President. 
5  301,  Treasurer. 
{304.  Agents. 
(D)  LIABILITY   FOR  CORPORATE 
DEBTS    AND   ACTS. 
S327.  Contracts     and     securities 
for  payment  of  corporate  lia- 
bilities. 
§350.  Actions  to  enforce  liability. 

§  354. Defenses. 

Vn.  CORPORATE      POWERS      AND 
UABILITIES. 

(A)  EXTENT   AND   EXERCISE  OF 

POWERS  IN  GENERAL. 
§370.  Scope    of   corporate   power 

in  general. 
§372.  Constructions    of    charters 

and  acts  of  incorporation. 

(B)  REPRESENTATION    OF    COR- 

PORATION BY  OFFICERS 
AND   AGENTS. 

§399.  Actual  or  apparent  author- 
ity. 

§406.  Contracts  in  general. 

§415.  Bonds  and  mortgages. 

§416.  Indemnity,  guaranty,  and 
suretyship. 

(C)  PROPERTY      AND      CONVEY- 

ANCES. 

§437.  Conveyances  of  or  for  cor- 
poration. 

§446.  Effect  of  conveyances  and 
transactions  ultra  vires. 

(D)  CONTRACTS     AND     INDEBT- 

EDNESS. 

§  447.  Capacity  to  contract  in  gen- 
eral. 

§451.  Implied  contracts. 

§460.  Borrowing  money. 

§462.  Taking  notes,  bonds,  mort- 
gages, or  other  securities. 

§463.  Making  and  indorsement  of 
negotiable  instruments. 

§  465. Form,     requisites,     and 

validity. 

§468.  Making  and  issue  of  bonds. 

§473. Rights  and  remedies  of 

holders. 

§475.  Mortgages  and  trust  deeds 
by  corporation. 

§  478. Construction  and  opera- 
tion in  general. 
(F)  CIVIL  ACTIONS. 

^504.  Time  to'  sue,  limitations, 
and   laches. 

§506.  Parties. 


§  507.  Process  and  notice. 

§  512.  Pleading. 

S  514. ^Allegation  and  denial  of 

corporate  existence. 

§  519.  EMdence. 

§  522.  Judgment  or  decree. 
VIII.INSOLVENCY     AND     R& 
CEIVERS. 

§541.  Conveyances  when  insolv- 
ent or  in  contemplation  of  in- 
solvency. 

§  543. Bona  fide   purchasers. 

§  544.  Preferences  to  creditors 
generally. 

9  547.  Remedies  of  creditors  in 
general. 

S  625.  Enforcement  of  liabilities 
of  officers  and  stockholders. 

XI.  DISSOLUTION     AND     FORFEIT- 

URE OF  FRANCHISE. 

§  611.  Proceedings  to  enforce  dis- 
solution or  forfeiture. 

§  615. By  creditors. 

§  617.  Effect  of  dissolution  In  gen- 
eral. 

8  618.  Continuance  of  corporation 
for  purpose  of  winding  up. 

XII.  FOREIGN   CORPORATIONS. 

§  642.  Carrying  on  business  with- 
in state. 

See  Bank  and  Banking;  Carriers; 
Colleges  and  Universities;  Insur- 
ance; Municipal  Corporations;  Quo 
Warranto;  Railroads,  II;  Street 
Railroads;  Telegraphs  and  Tele- 
phones. 

Aid  to  turnpike  companies,  see  Coun- 
ties, §154. 

Assignment  of  stock,  see  Assignment, 
§64. 

Banking  corporations,  see  Banks  and 
Banking. 

Cancellation  of  corporate  bonds,  see 
Cancellation  of  Instruments,  §  2. 

County  investing  in  corporate  stock, 
see  Counties,  §  154. 

Election  to  proceed  against  corpora- 
•  tlon  or  its  officers,  see  Action,  §  50. 

Estoppel  to  deny  corporate  existence, 
see  EiStoppel,  §  94. 

Levy  on  corporate  stock,  see  Execu- 
tion, 9  28. 

Lien  on  corporate  stock,  see  Execu- 
tion, 5  131. 

Right  of  stockholders  of  corporation 
to  appeal  from  Judgment  against 
corporation,  see  Appeal,  §  148. 
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Right  of  tax  receipt  holders  to  re- 
ceive stock  on  accrued  interest,  see 
Railroads,  §  15. 

Stock  held  in  trust,  see  Trusts,  §  30%. 

Subscription  by  county  to  capital 
stock  of  railroad  company,  see 
Counties,  §  154. 

I.   -INCORPORATION    AND    ORGAN- 
IZATION. 

§7.  General  charters  or  acts. 

§  8. Grant  or  enactment. 

Where,  by  legislative  enactment,  in 
granting  a  charter  or  public  franchise 
the  power  to  amend  is  reserved,  the 
legislature  may  amend  such  charter, 
even  though  investments  have  been 
made  under  the  same  which  may  be 
affected  by  such  amendment. 

C.  &  O.  R.  Co.  V.  Barren  County 
Court,  8   Ky.   Opin.   406. 

§29.  Attacking  validity  of  incorpora- 
tion. 
Where  a  subscriber  to  stock  in  a 
turnpike  company  took  part  in  the 
organization  of  the  company,  and  paid 
the  first  claim  or  assessment  on  his 
subscription,  he  thereby  waived  all 
technical  objection  to  antecedent  pro- 
ceedings. 

North    V.    Irvin    Tpk.    Rd.,    6    Ky. 
Opin.  307. 

It  is  too  late,  after  repeated  elec- 1 
tlons  of  directors  by  the  stockholders,  I 
and  the  subscription  of  thousands  of 
dollars  to  the  capital  stock  by  the 
counties  traversed  by  the  line,  for  the 
stockholders  to  assail  the  legal  organ- 
ization  of  the  company. 

Lexington  &  Big  Sandy  R.  R.  Co. 
V.  Bondurant,  1  Ky.  Opin.   458. 


II.     CORPORATE    EXISTENCE    AND 
FRANCHISE. 

§34.  Estoppel  to  allege  or  deny  cor- 
porate existence. 
A  subscriber  to  the  capital  stock  of 
a  corporation,  is  estopped  to  deny  its 
existence,  and  this  rule  will  apply, 
though  before  due  date  of  subscription 
the  corporate  name  was  changed  by 
legislative  enactment;  since  as  long 
as  the  objects  and  purposes  of  the 
corporation  were  the  same,  as  when 


the  subscription  was  signed,  the  sub- 
scriber remained  bound. 

New  Liberty  Literary  Institute  v. 
Curd,  3  Ky.  Opin.  211. 

§40.  Amendment  of  articles  of  asso- 
ciation. 
The  right  reserved  by  the  law-mak- 
ing power  tP  amend  or  repeal  a  char- 
ter, is  for  the  protection  of  the  in- 
terests of  the  state,  enabling  the 
legislature  to  place  such  restrictions 
upon  the  company  as  to  prevent  in- 
Jury  to  the  public,  and,  if  necessary, 
to  repeal  the  act  itself;  but  where 
new  franchises  are  created  by  amend- 
ment, and  additional  and  increased 
obligations  are  created  it  is  a  virtual 
dissolution  of  the  original  contract, 
so  far  as  it  affects  those  who  are  not 
consenting  anS  who  have  never  rati- 
fied it. 

Weir  V.  Railey,  7  Ky.  Opin.  379. 


IV.     CAPITAL    STOCK,    AND    DIVI- 

DEINDS. 

(A)    NATURE     AND     AMOUNT     OF 
CAPITAL  AND  SHARES. 

§  63.  Nature  of  property  in  shares. 

The  capital  and  property  of  a  cor- 
poration, although  the  corporation 
may  have  ceased  to  exist,  is  a  trust 
fund  for  its  creditors,  and  will  be 
seized  by  a  court  of  equity  and  ap- 
plied to  the  payment  of  its  debts. 

Cloveport  Coal  &  Oil  Co.  v.  Kings- 
bury, 10  Ky.  Opin.  118. 

§66.  Increase   of  capital   stock. 

Subscribers  to  an  increased  issue 
of  stock  may  not  raise  the  question 
of  the  right  to  increase  the  stock, 
where  they  have  accepted  the  stock 
and  acquiesced  in  the  arrangement 
for  upward  of  eleven  years. 

Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  698. 

The  sole  owners  of  the  chartered 
rights  and  franchises  of  the  corpora- 
tion as  well  as  its  property  have  the 
right  to  increase  the  capital  stock  and 
prescribe  the  terms  on  which  it  may 
be  sold. 

Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  698. 
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(B)   SUBSCRIPTION  TO  STOCK. 

§  75.  Contract  of  subscription  in  gen- 
eral. 
§76. Making,  requisites,  and  valid- 
ity. 
One  who  enters  into  a  written  agree- 
ment, agreeing  to  convey  to  a  number 
of  men  a  patent  owned  by  him, 
after  a  corporation  is  formed  to  ac- 
cept a  certain  number  of  its  shares 
in  consideration  of  said  conveyance, 
and  such  corporation  is  formed  and 
he  participates  in  its  proceedings  at 
an  election  held  after  its  organization, 
he  is  legally  bound  to  comply  with 
his  contract  of  subscription. 

Chick  V.  Randall  Grain  Separator 
Co.,  11  Ky.  Opin.  435. 

§78. Rights  and  liabilities  of  sub- 
scribers. 
Where  a  corporation  has  its  spe- 
cial charter  taken  from  it  by  the 
legislature,  and  it  has  no  assets  and 
owes  no  debts,  equity  demands  that 
the  various  subscribers  for  its  stock 
shall  as  nearly  as  possible  be  placed 
in  statu  quo. 

Providence  Mining,  Mfg.  &  Ship- 
ping Co.  V.  Towner's  Admr.,  9 
Ky.  Opin.  399. 

When  a  county  becomes  a  stock- 
holder in  a  private  corporation,  it  be- 
comes liable  like  other  stockholders, 
and  it  may  be  sued  on  its  subscrip- 
tion the  same  as  any  other  stock- 
holder, and  no  demand  for  payment 
is  necessary. 

Ostenton  v.  Carter  County,  12 
Ky.  Opin.  464. 

§84.  Release  or  discharge. 

Where  the  act  of  incorporation  en- 
larges the  legal  liability  of  the  stock- 
holders, and  assumes  liabilities  which, 
by  the  express  terms  of  the  subscrip- 
tion, were  prohibited,  a  subscriber 
will  be  released  of  his  obligation. 

Tully  v.  Cane  Run  &  Kingsmill 
Tpk.  Rd.  Co.,  5  Ky.   Opin.  330. 

Where  the  appellant  took  two 
shares  of  stock,  but  at  the  time  the 
subscription  was  made  no  act  of  in- 
corporation had  been  obtained,  and 
shortly  thereafter  application  was 
made  to  the  legislature  and  an  act 
incorporating  the  company  was  ob- 
tained,  but   imder   a   different   name 


from  that  set  forth  in  the  subscrip- 
tion paper,  the  legal  effect  of  the  obli- 
gation being  to  pay  so  much  money 
to  construction  of  a  particular  turn- 
pike road,  the  change  of  the  name 
of  the  company,  whether  by  a  vote 
of  the  directors,  or  by  an  act  of  the 
legislature,  does  not  alter  appellant's 
liability. 

Tully   V.   Cane   Run   &   Kingsmill 
Tpk.  Rd.  Co.,  5  Ky.  Opin.  330. 

A  subscriber  for  stock  In  a  rail- 
road company  is  released  from  his 
subscription  by  a  subsequent  altera- 
tion of  the  organization  of  the  com- 
pany when  such  alteration  is  funda- 
mental and  not  contemplated  by  the 
charter  or  the  general  law;  but  his 
liability  remains  if  the  alteration  or 
amendment  is  accepted  by  the  sub- 
scriber, and  his  acceptance  may  be 
either  by  express  action  or  by  his  ac- 
quiescence; especially  is  this  true  in 
a  contest  between  a  creditor  of  the 
company,  after  the  subscription  is 
made,  and  the  subscriber  for  stock. 
Glover's  Exr.  v.  Myer  &  Hay,  10 
Ky.  Opin.  940. 

§88.  Payment. 

Where  articles  of  incorporation  pro- 
vided that  stock  subscribed  f9r  and 
closed  up  before  the  first  election  of 
directors  and  officers,  could  be  paid 
for  in  any  species  of  property,  per- 
sonal or  real,  the  payment  to  be  rati- 
fied afterwards  by  the  officers  of  the 
company;  unless  the  provisions  as  to 
the  requisite  amount  of  stock  to  be 
subscribed  were  fully  performed,  no 
officers  could  be  elected,  and  any 
transfer  of  real  estate  for  stock  would 
be  subject  to  rescission  by  the  vendor. 
Rice  V.  Clark,  4  Ky.  Opin.  355. 

The  measure  of  damages  for  fail- 
ure to  pay  for  subscription  to  stock 
is  not  its  par,  but  its  cash  value  on 
the  day  to  be  paid. 

Barney   v.    Halbert,    2    Ky.    Opin. 
630. 

§89.  Calls  or  assessments  on   unpaid 
subscriptions. 
It  is  not  material  whether  a  sub- 
scriber for  stock  had  notice  of  calls 
made  on  the  subscribers  for  payment, 
where  his  contract  is  to  pay  as  the 
president  and  directors  may  direct. 
Jones  V.  Hunston,  6  Ky.  Opin.  284. 


'^ 


411     (§  7) 


CORPORATIONS  I.  II.  IV.  A. 


(§66)    412 


Right  of  tax  receipt  holders  to  re- 
ceive stock  on  accrued  interest,  see 
Railroads,  §  15. 

Stock  held  in  trust,  see  Trusts,  §30^. 

Subscription  by  county  to  capital 
stock  of  railroad  company,  see 
Counties,  S  154. 

I.   -INCORPORATION    AND    ORGAN- 
IZATION. 

§7.  General  charters  or  acts. 

§8. Grant  or  enactment. 

Where,  by  legislative  enactment,  in 
granting  a  charter  or  public  franchise 
the  power  to  amend  is  reserved,  the 
legislature  may  amend  such  charter, 
even  though  investments  have  been 
made  under  the  same  which  may  be 
affected  by  such  amendment. 

C.  &  O.  R.  Co.  V.  Barren  County 
Court,   8   Ky.  Opin.  406. 

§29.  Attacking    validity   of   incorpora- 
tion. 
Where  a  subscriber  to  stock   in  a 
turnpike    company    took    part    in    the 
organization  of  the  company,  and  paid 
the  Urst  claim  or  assessment  on  his 
subscription,    he    thereby    waived    all 
technical  objection  to  antecedent  pro- 
ceedings. I 
North    V.    Irvin    Tpk.    Rd.,    6    Ky.  | 
Opin.  307. 

It  is  too  late,  after  repeated  elec- 
tions of  directors  by  the  stockholders, 
and  the  subscription  of  thousands  of 
dollars  to  the  capital  stock  by  the 
counties  traversed  by  the  line,  for  the 
stockholders  to  assail  the  legal  organ- 
ization  of  the   company. 

Lexington  &  Big  Sandy  R.  R.  Co. 
v.   Bondurant,   1   Ky.  Opin.   458. 


II.     CORPORATE    EXISTENCE    AND 
FRANCHISE. 

§34.  Estoppel   to   allege  or  deny  cor- 
porate  existence. 
A  subscriber  to  the  capital  stock  of 
a  corporation,  is  estopped  to  deny  its 
existence,    and    this    rule    will    apply, 
though  before  due  date  of  subscription  j 
the  corporate  name  was  changed  by  | 
legislative   enactment;    since  as   long  \ 
as   the   objects   and   purposes   of   the 
corporation  were  the  same,  as  when 


the  subscription  was  signed,  the  sub- 
scriber remained  bound. 

New  Liberty  Literary  Institute  t. 
Curd,  3  Ky.  Opin.  211. 

§40.  Amendment  of  articles  of  asso- 
ciation. 
The  right  reserved  by  the  law-mak- 
ing power  tp  amend  or  repeal  a  char- 
ter, is  for  the  protection  of  the  in- 
terests of  the  state,  enabling  the 
legislature  to  place  such  restrfctions 
upon  the  company  as  to  prevent  in- 
jury to  the  public,  and,  if  necessary, 
to  repeal  the  act  itself;  but  where 
new  franchises  are  created  by  amend- 
ment, and  additional  and  increased 
obligations  are  created  it  is  a  virtual 
dissolution  of  the  original  contract, 
so  far  as  it  affects  those  who  are  not 
consenting  anoi  who  have  never  rati- 
fied it. 

Weir  V.  Railey,  7  Ky.  Opin.  379. 


IV.     CAPITAL     STOCK,    AND    DIVI- 
DENDS. 

(A)    NATURE     AND     AMOUNT     OF 
CAPITAL  AND  SHARES. 

§  63.  Nature  of  property  in  shares. 

The  capital  and  property  of  a  cor- 
poration, although  the  corporation 
may  have  ceased  to  exist,  is  a  trust 
fund  for  its  creditors,  and  will  be 
seized  by  a  court  of  equity  and  ap- 
plied to  the  payment  of  its  debts. 
Cloveport  Coal  &  Oil  Co.  v.  Kings- 
bury, 10  Ky.  Opin.  118. 

§66.  Increase   of  capital   stock. 

Subscribers  to  an  increased  issue 
of  stock  may  not  raise  the  question 
of  the  right  to  increase  the  stock, 
where  they  have  accepted  the  stock 
and  acquiesced  in  the  arrangement 
for  upward  of  eleven  years. 

Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  698. 

The  sole  owners  of  the  chartered 
rights  and  franchises  of  the  corpora- 
tion as  well  as  its  property  have  the 
right  to  increase  the  capital  stock  and 
prescribe  the  terms  on  which  it  may 
be  sold. 

Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  698. 
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(B)  SUBSCRIPTION  TO  STOCK. 

§75.  Contract  of  subscription  in  gen- 
eral. 
§76. Making,  requisites,  and  valid- 
ity. 
One  who  enters  into  a  written  agree- 
ment, agreeing  to  convey  to  a  number 
of  men    a    patent    owned    by    him, 
after  a  corporation  is  formed  to  ac- 
cept a  certain  number  of  its  shares 
in  consideration  of  said  conveyance, 
and  such  corporation  is  formed  and 
he  participates  in  its  proceedings  at 
an  election  held  after  its  organization, 
he  is  legally  bound  to  comply   with 
his  contract  of  subscription. 

Chick  V.  Randall  Grain  Separator 
Co.,  11  Ky.  Opin.  435. 

§78. Rights  and  liabilities  of  sub- 
scribers. 
Where  a  corporation  has  its  spe- 
cial charter  taken  from  it  by  the 
legislature,  and  it  has  no  assets  and 
owes  no  debts,  equity  demands  that 
the  various  subscribers  for  its  stock 
shall  as  nearly  as  possible  be  placed 
in  statu  quo. 

Providence  Mining,  Mfg.  &  Ship- 
ping Co.  V.  Tow^ner's  Admr.,  9 
Ky.  Opin.  399. 

When  a  county  becomes  a  stock- 
holder in  a  private  corporation,  it  be- 
comes liable  like  other  stockholders, 
and  it  may  be  sued  on  its  subscrip- 
tion the  same  as  any  other  stock- 
holder, and  no  demand  for  payment 
is  necessary. 

Ostenton  v.  Carter  County,  12 
Ky.  Opin.  464. 

§84.  Release  or  discharge. 

Where  the  act  of  incorporation  en- 
larges the  legal  liability  of  the  stock- 
holders, and  assumes  liabilities  which, 
hy  the  express  terms  of  the  subscrip- 
tion, were  prohibited,  a  subscriber 
will  be  released  of  his  obligation. 

Tully  V.  Cane  Run  &  Kingsmill 
Tpk.  Rd.  Co.,  5  Ky.  Opin.  330. 

Where  the  appellant  took  two 
shares  of  stock,  but  at  the  time  the 
subscription  was  made  no  act  of  in- 
corporation had  been  obtained,  and 
shortly  thereafter  application  was 
made  to  the  legislature  and  an  act 
incorporating  the  company  was  ob- 
tained, but   under   a   different   name 


from  that  set  forth  in  the  subscrip- 
tion paper,  the  legal  efTect  of  the  obli- 
gation being  to  pay  so  much  money 
to  construction  of  a  particular  turn- 
pike road,  the  change  of  the  name 
of  the  company,  whether  by  a  vote 
of  the  directors,  or  by  an  act  of  the 
legislature,  does  not  alter  appellant's 
liability. 

Tully   V.   Cane   Run   &   Kingsmill 
Tpk.  Rd.  Co.,  5  Ky.   Opin.  330. 

A  subscriber  for  stock  in  a  rail- 
road company  is  released  from  his 
subscription  by  a  subsequent  altera- 
tion of  the  organization  of  the  com- 
pany when  such  alteration  is  funda- 
mental and  not  contemplated  by  the 
charter  or  the  general  law;  but  his 
liability  remains  if  the  alteration  or 
amendment  is  accepted  by  the  sub- 
scriber, and  his  acceptance  may  be 
either  by  express  action  or  by  his  ac- 
quiescence; especially  is  this  true  in 
a  contest  between  a  creditor  of  the 
company,  after  the  subscription  is 
made,  and  the  subscriber  for  stock. 
Glover's  Exr.  v.  Myer  &  Hay,  10 
Ky.  Opin.  940. 

§88.  Payment. 

Where  articles  of  incorporation  pro- 
vided that  stock  subscribed  f9r  and 
closed  up  before  the  first  election  of 
directors  and  oflicers,  could  be  paid 
for  in  any  species  of  property,  per- 
sonal or  real,  the  payment  to  be  rati- 
fied afterwards  by  the  officers  of  the 
company;  unless  the  provisions  as  to 
the  requisite  amount  of  stock  to  be 
subscribed  were  fully  performed,  no 
officers  could  be  elected,  and  any 
transfer  of  real  estate  for  stock  would 
be  subject  to  rescission  by  the  vendor. 
Rice  V.  Clark,  4  Ky.  Opin.  355. 

The  measure  of  damages  for  fail- 
ure to  pay  for  subscription  to  stock 
is  not  its  par,  but  its  cash  value  on 
the  day  to  be  paid. 

Barney   v.    Halbert,   2    Ky.    Opin. 
630. 

§89.  Calls  or  assessments  on   unpaid 
subscriptions. 
It  is  not  material  whether  a  sub- 
scriber for  stock  had  notice  of  calls 
made  on  the  subscribers  for  payment, 
where  his  contract  is  to  pay  as  the 
president  and  directors  may  direct. 
Jones  V.  Hunston,  6  Ky.  Opin.  284. 
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Where  a  railroad  company  is  hope- 
lessly insolvent  and  unable  to  carry 
out  the  purposes  of  its  creation,  and 
is  in  process  of  liquidation,  stockhold- 
ers can  not  be  required  to  pay  on 
their  subscriptions  a  greater  sum  than 
is  necessary  to  satisfy  outstanding 
liabilities,  and  where  a  creditor  shows 
in  his  petition  that  there  are  debts 
due  the  corporation  from  persons  not 
indebted  to  it  on  account  of  stock 
subscription,  sufficient  to  pay  his 
claim,  and  such  debtors  are  not  shown 
to  be  insolvent,  he  must  exhaust  them 
before  he  can  recover  against  stock- 
holders. 

Woolly  V.  Combs,  9  Ky.  Opin.  405. 

Stock  subscribers  are  only  liable  on 
their  subscriptions  for  stock  in  a  rail- 
road company  to  raise  funds  to  pay 
debts,  where  such  company  has  gone 
out  of  business;  and  there  must  be 
debts  by  the  company  before  there  is 
any  liability. 

Woolly  V.  Combs,  8  Ky.  Opin.  103. 

§90.  Actions  on  subscriptions. 

A  promise  to  pay  a  subscription  to 
stock  in  a  corporation,  at  such  times 
as  called  upon  thereafter,  is  in  efiPect 
a  promise  to  pay  on  demand,  and  no 
precedent  act  is  necessary  on  the 
part  of  the  payee  holding  such  under- 
taking, to  entitle  him  to  his  action. 
Bogy  V.  Kirksville  Tpk.  Rd.  Co., 
3  Ky.  Opin.  165. 

A  subscription  to  the  capital  stock 

in  a  turnpike  company,  in  writing,  Is 

a  binding  obligation  and  enforceable 

according  to  the  terms  of  the  same. 

Bogy  v.   Kirksville  Tpk.   Rd.   Co., 

3  Ky.  Opin.  165. 

Where  appellee,  upon  return  of 
nulla  bona  on  an  execution  against 
the  M.,  etc.,  Turnpike  Co.  brought 
suit  in  equity,  making  appellants  de- 
fendants as  garnishees,  and  called  on 
them  to  state  what  amount  they  owed 
on  their  subscription  to  the  capital 
stock  in  the  company;  and  they  an- 
swered and  denied  that  they  owed 
anything,  as  their  subscription  of 
given  amounts  of  stock  were  on  con- 
dition that  the  road  was  to  be  laid  out 
upon  the  division  of  the  road  on  which 
they  lived,  and  that  the  appellee  was 
a  contractor  on  another  division,  and 


they  denied  the  right  to  appropriate 
their  subscription  otherwise  than  upon 
the  condition  set  out;  and  these  alle- 
gations were  not  denied;  as  the  rail- 
road company  could  not  sue  and  re- 
ceive of  the  garnishees  the  amounts 
of  their  various  subscriptions  to  be 
laid  out  on  other  divisions  of  the  road, 
so  a  contractor,  on  such  other  divi- 
sion could  not  recover  from  them. 
Hays*  E3xr.  v.  Mackin,  4  Ky.  Opin. 
43. 


(D)   TRANSFER   OF  SHARES. 

§111.  Assignment  of  shares  in  gen- 
eral. 
A  majority  even  of  the  members  of 
a  corporation  have  no  power  to  make 
donations  of  its  capital  stock,  tinless 
sanctioned  by  its  charter. 

Riley  v.  Masonic  Joint  Stock  Co. 
of  Owenton,  9  Ky.  Opin.  573. 


(E)    INTEREST,     DIViE>ENDS,     AND 
NEW   STOCK. 

§  157.  Stock  dividends. 

An  association  of  men  has  no  right 
to  declare  and  pay  dividends  when 
there  has  been  no  net  profits  to  au- 
thorize the  dividends,  since  dividends 
paid  or  credited  out  of  the  principal 
of  a  fund  are  illegal  as  against  gen- 
eral creditors. 

Citizens  Nat.  Bank  v.  Dronillard, 
13  Ky.  Opin.  251. 

§158.  Right  to  share  in  new  stock. 

Where  the  original  stockholders  in 
a  turnpike  company  are  the  owners  of 
all  the  stock  issued  and  have  paid 
for  the  same  and  completed  their 
road,  but  at  no  time  during  many 
years  thereafter  have  received  any 
dividends  on  their  investment,  they 
may  by  resolution  authorize  the  issu- 
ance of  additional  stock  to  themselves 
to  the  amount  of  the  tolls  colleoled 
during  such  years,  and  those  there- 
after becoming  the  owners  of  addi- 
tional stock  by  new  directors  have  not 
the  power  to  *  cancel  the  additional 
stock  issued  to  the  original  stockliold- 
ers,  since  the  issuance  of  such  stock 
was  valid. 

Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  834. 
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The  orighia]  stockholders  in  a  turn- 
pike corporation,  having  paid  for  their 
stock  and  heing  the  owners  of  the 
property  and  franchises  of  the  com- 
pany, by  their  board  of  directors,  have 
the  power  to  prescribe  the  terms  upon 
which  others  may  become  jointly  in- 
terested and  the  price  at  which  new 
stock  issued  may  be  purchased. 
Jones  V.  Newport  &  Licking  Tpk. 
R.  Co.,  11  Ky.  Opin.  834. 

V.    MEMBERS     AND     STOCKHOLJ> 

ERS. 

(C)  SUING  OR    DEFENDING   IN    BE- 
HALF OF  CORPORATION. 

§202.  Right  to   sue  or  defend. 

The  stockholders  and  subscribers  to 
the  capital  stock  of  a  corporation  are 
not  concluded  by  a  judgment  con- 
fessed by  its  president  virtually  to 
himself,  from  assailing  it  and  reduc- 
ing the  amount. 

Lexington  &  Big  Sandy  R.  R.  Co. 
V.  Bondurant,  1  Ky.  Opin.  458. 


(D)  LIABILITY     FOR     CORPORATE 
DEBTS  AND  ACTS. 

§215.  Nature  and  grounds  in  general. 
Persons  who  do  not  deny  that  they 
are  stockholders  in  a  corporation  can 
not  escape  liability  by  denying  that 
they  signed  their  names  to  a  subscrip- 
tion list  for  stock. 

Excelsior  &  Eureka  Petroleum  Co. 
V.  Maxwell,  3  Ky.  Opin.  445. 

§218.  Contracta  and  securities  for  pay- 
ment of  corporate  liabilities. 
Where    the    original    subscriber   to 
stock  of  a  turnpike  company  bound 
himself  to  pay  ten  per  cent,  annually 
on  the  stock  subscribed  for  until  the 
road  is  out  of  debt,  the  fact  that  a  sub- 
sequent subscriber  did  not  enter  into 
such  obligation   does  not  relieve  the 
original  subscriber  from  the  obligation. 
Conrad    v.    Cynthiana,    &c.,    Tpk. 
Co.,  7  Ky.  Opin.  149. 

An  agreement  by  subscribers  for 
stocli  in  a  turnpike  company  to  pay 
ten  per  cent,  annually  on  the  stock 
subscribed  for  until  the  road  is  out  of 
debt,  is  not  an  agreement  to  take  ad- 
ditional  stock   in   case  it   should   be 
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found  necessary,  but  is  a  mutual  agree- 
ment between  the  stockholders  upon 
sufficient  consideration  to  donate  to 
the  company  in  the  proportion  indi- 
cated, a  sum  sufficient  to  pay  the  debt 
incurred  in  the  construction  of  the 
road. 

Conrad   v.    C3mthiana,    &c.,    Tpk. 
Co.,  7  Ky.  Opin.  149. 

§224.  Failure  to  comply  witli  statutory 
requirements. 
Before  persons  forming  a  trade  as- 
sociation have  signed  articles  of  in- 
corporation under  Gen.  Stat.,  ch.  56,  to 
legally  act  as  a  corporation  and  bind 
the  corporation  by  contract,  they  must 
give  the  published  notice  provided  by 
§  5  of  said  chapter;  and  where  they 
have  bought  goods  in  the  name  of  such 
corporation  before  such  notice  is  pub- 
lished they  will  become  personally  lia- 
ble for  such  purchase. 

Robinson  &  Co.  v.  N.  J.  Harris,  12 
Ky.  Opin.  634. 

§225.  Extent  of  liability  in  general. 

A  stockholder  of  a  turnpike  com- 
pany can  not  be  allowed  to  rely  on  his 
want  of  knowledge  touching  a  matter 
concerning  which  he  should  have  in- 
formed himself  when  it  is  within  his 
power  to  do  so. 

Jones  V.  Hunston,  6  Ky.  Opin.  284. 

§258.  Action  to  enforce  liability. 

§  268.^ Pleading. 

In  suing  on  an  undertaking  of  sub- 
scribers to  stock  in  a  turnpike  com- 
pany to  pay  ten  per  cent,  on  the  stock 
subscribed  for  until  the  company  is 
out  of  debt,  it  is  not  necessary  to  al- 
lege directly  that  the  call  sued  on  was 
required  to  pay  the  debt  of  the  com- 
pany. 

Conrad   v.    Cynthiana,    &c.,    Tpk. 
Co.,  7  Ky.  Opin.  149. 


§  269.- 


■Evidence. 


Evidence  is  incompetent  which  seeks 
to  prove  an  understanding  with  one 
director  of  a  corporation  as  to  prop- 
erty when  it  is  not  made  to  appear 
that  such  director  has  been  duly  au- 
thorized to  bind  the  corporation. 

Israel  v.  Louisville  Jockey  Club  & 
Driving  Park  Assn.,  12  Ky.  Opin. 
593. 
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VI.     OFFICERS   AND  AGENTS. 

(A)  ELECTION  OR  APPOINTMENT, 
QUALIFICATION,  AND  TENURE. 

§  284.  Election  or  appointment  of  min- 

leterlal  officers. 
Where  the  book  containing  the  pro- 
ceedings of  a  corporation  shows  that 
the  president  was  elected,  it  must  be 
assumed  that  notice  of  the  election 
was  given,  in  absence  of  proof  to  the 
contrary. 

Peter  &  Harber  v.  Ferrell,  1  Ky. 

Opin.  255. 

(B)  AUTHORITY  AND  FUNCTIONS. 

§297.  Authority  of  directors. 

An  order  entered  by  the  directors  of 
a  bank  to  the  effect  that  they  are  sat- 
isfied that  the  bank  had  been  robbed 
and  that  its  cashier  and  his  bondsmen 
are  not  liable  for  the  loss,  is  not  con- 
clusive, either  upon  the  stockholders 
or  the  corporation. 

Lorretto     Benevolence     Assn.     v. 
Pope,  7  Ky.  Opin.  681. 

Where  the  president  of  appellee's 
board  of  managers,  did  many  things 
without  consulting  the  board,  of  which 
he  was  a  member,  and  his  acts  were 
generally  approved  without  objections 
by  other  members  of  the  board,  the 
question  of  the  president's  authority 
to  execute  the  notes  in  question  was 
a  fact,  upon  which  it  was  the  province 
of  the  Jury  to  pass. 

Frankfort   &   Lawrenceburg  Tpk. 

Rd.  Co.  V.  Hemdon's  Exr.,  1  Ky. 

Opin.  226. 

§300.  President. 

The  president  and  directors  of  a 
turnpike  company  are  the  agents  of 
stockholders  who  are  bound  to  know 
what  the  officers  do. 

Jones  V.  Hunston,  6  Ky.  Opin.  284. 

The  president  of  a  corporation  hold- 
ing a  note  has  the  right  to  assign  it  in 
discharge  of  a  liability  of  the  company, 
and  his  assignment  passes  the  legal 
title  to  the  note. 

Peter  &  Harber  v.  Ferrell,  1  Ky. 
Opin.  255. 

§301.  Treasurer. 

It  is  the  duty  of  an  officer  of  a  cor- 
poration, who  had  given  his  payee 
an   order   on   the   treasurer  and   ac- 


cepted, payable  out  of  a  certain  fund, 
to  set  aside  so  much  thereof  as  is  nec- 
essary to  liquidate  same,  when  said 
certain  funds  come  into  his  hands  as 
such  officer. 

Miller's   Admr.   v.    MaxviUe   Tpk. 
Rd.  Co.,  2  Ky.  Opin.  658. 

§304.  Agents. 

An  agent  of  a  corporation  has  no 
power  to  buy  from  himself,  unless  the 
transaction  is  ratified  by  the  corpora- 
tion. 

Kentucky  Tobacco  Assn.  v.  Halla- 
day  &  Co.,  7  Ky.  Opin.  724. 


(D)   LIABILITY     FOR     CORPORATE 
DEBTS  AND  ACTS. 

§  327.  Contracts  and  securities  for  pay- 
ment of  corporate  liabilities. 
Where  directors  of  a  corporation  or 
trustees  execute  a  note  by  signing 
their  individual  names  to  it,  not  as 
trustees,  they  become  individually  lia- 
ble thereon  to  the  owner  of  such  note; 
and  whether  they  may  discharge  such 
liability  out  of  the  trust  estate  is  not 
a  matter  of  interest  to  the  owner,  but 
is  one  to  settle  in  the  settlement  of 
the  trust. 

Cooper   V.    Collins'    Exr.,    10    Ky. 
Opin.  591. 

§  350.  Actions  to  enforce  liability. 

§  354. Defenses. 

Where  defendant  questions  the  right 
of  the  president  of  a  company  to  act 
for  the  company  in  bringing  suit,  the 
proper  mode  of  procedure  is  not  by 
answer,  but  by  rule  against  the  presi- 
dent to  exhibit  his  authority  to  act. 
Henry    v.     Lebanon     &    Cissell's 

Creek,  &c.,  Tpk.  Co.,  7  Ky.  Opin. 

210. 

VII.     CORPORATE     POWERS     AND 
LIABILITIES. 

(A)    EXTENT    AND     EXERCISE    OF 
POWERS    IN   GENERAL. 

§370.  Scope  of  corporate  power  in 
general. 
A  corporation  derives  its  powers 
from  its  charter,  and  these  can  not  be 
enlarged  by  contract  with  third  per- 
sons, although  their  exercise  as  to  par> 
ticular  parts  of  corporate  property 
may    be    limited    by    such    contracts. 
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when  to  do  so  will  not  affect  the  rlgrhts 
of  the  public  by  impairing  its  ability 
to  accomplish  the  purposes  of  its  crea- 
tion. 

Kentucky  University  v.  White,  10 
Ky.  Opin.  89. 

§372.  Constructton    of    charters    and 
acts  of  incorporation. 
Where  a  corporation   charter  pro- 
Yided  that  when  2,000  shares  of  $10.00 
each  were  subscribed  for,  the  stock- 
holders were  authorized  to  meet  and 
elect  a  board  of  directors  and  officers, 
no  corporate  acts  could  be  performed 
until  the  requisite  amount  of  stock  had 
heen,  in  good  faith,  provided  for. 
Rice  V.  Clark,  4  Ky.  Opin.  355. 

(B)  REPRESENTATION  OF  CORPO- 
RATION BY  OFFICERS  AND 
AGENTS. 

§399.  Actual  or  apparent  authority. 

A  mining  and  manufacturing  com- 
pany having  the  right  to  subscribe  for 
stock  in  a  railroad  company,  has  the 
right  to  pay  for  the  stock  in  money  or 
negotiable  obligations. 

Kentucky  Coal,  &c.,  Co.  v.  Lex- 
ington, &c.,  R.  Co.,  7  Ky.  Opin. 
131. 

§406.  Contracts  in  general. 

Where  a  corporation  purchases  prop- 
erty, it  will  not  be  permitted  to  avoid 
payment  on  the  ground  that  the  credit 
was  given  to  the  president  of  the  com- 
pany and  not  to  the  company. 

Enterprise  Imp.  ft  Mfg.  Co.  v.  Of- 
fill,  13  Ky.  Opin.  936. 

§415.  Bonds  and  mortgages. 

Corporate  bonds  are  not  void  on  ac- 
count of  their  being  made  payable 
semi-annually  in  the  city  of  New  York 
instead  of  annually  at  Ashland,  as  pre- 
scribed by  the  order  of  its  directors, 
providing  for  their  execution  and  de- 
livery, where  such  action  was  subse- 
quently approved  by  the  directors. 
Kentucky  Coal,  ftc,  Co.  v.  Lexing* 
ton,  ftc,  R.  Co.,  7  Ky.  Opin.  131. 

§416.  Indemnity,  guaranty,  and  sure* 
tyship. 
Where  stockholders  of  a  corporation 
to  raise  money  to  carry  on  the  enter^ 
prise  sign  an  agreement  to  each  be- 
come liable  for  his  share  of  liability 
assumed  by  any  of  them  for  money 


to  be  used  by  the  corporation,  and  such 
liability  is  assumed  by  members,  and 
the  corporation  becomes  insolvent,  and 
it  turns  out  that  some  of  the  stock- 
holders signing  such  agreement  are 
insolvent,  the  insolvency  of  such  mem- 
bers will  not  add  to  the  liability  of 
the  others,  for  each  became  liable  not 
for  the  others  but  only  in  proportion 
to  the  stock  owned,  and  the  insolvency 
of  such  signing  members  will  add  only 
to  the  loss  which  must  be  sustained  by 
the  members  assuming  obligations  for 
the  corporation. 

Wheat  V.  Frankfort  Cotton  Mills 
Co.,  11  Ky.  Opin.  903. 

Where  a  corporation  is  in  need  of 
funds  to  carry  on  its  enterprise,  and 
the  stockholders  enter  into  an  agree- 
ment in  writing  between  themselves, 
by  which  they  agree  in  proportion  to 
their  holdings  to  share  any  liability 
that  any  of  them  may  assume  to  raise 
funds  for  the  corporation,  and  some 
members  become  liable  for  such  funds, 
the  signers  of  such  agreement  become 
liable  for  their  proportionate  shares. 
Wheat  V.  Frankfort  Cotton  Mills 
Co.,  11  Ky.  Opin.  903. 

(C)  PROPERTY    AND    CONVEY- 

ANCES. 

§437.  Conveyances  of  or  for  corpora- 
tion. 
Property  conveyed  to  a  corporation 
is  to  be  held  under  the  conveyance 
and  charter  as  if  they  constituted  but 
one  instrument. 

Kentucky  University  v.  White,  10 
Ky.  Opin.  89. 

§  446.  Effect  of  conveyances  and  trans- 
actions ultra  vires. 
A  purchase  of  property  from  a  cor- 
poration which  it  had  acquired  in  ex- 
change for  stock,  with  notice  of  the 
status  of  the  vendor  and  the  company, 
and  the  want  of  consideration,  is  es- 
topped from  setting  up  claim  to  the 
property  as  against  the  original  ven- 
dor. 

Rice  V.  Clark,  4  Ky.  Opin.  355. 

(D)  CONTRACTS  AND   INDEBT- 

EDNESS. 

§447.  Capacity  to  contract  in  general. 
A   corporation  may  so  contract  by 
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an  agent,  or  the  acts  and  conduct  of 
those  in  authority  may  evidence  such 
an  assent,  as  to  impose  on  the  corpo* 
ration  deriving  a  benefit  therefrom  an 
obligation  to  pay  for  it. 

Imeson  &  Limerick  v.  Bridge  Co., 
12  Ky.  Opin.  493. 

§451.  Implied  contracts. 

Where,  in  the  absence  of  a  contract, 
property  has  been  appropriated  by  a 
corporation  to  its  use,  only  the  value 
of  the  property  can  be  recovered. 

Kentucky  Tobacco  Assn.  v.  Halla- 
day  &  Co.,  7  Ky.  Opin.  724. 

§460.  Borrowing  money. 

Where,  by  the  provisions  of  the  char- 
ter the  directors  were  authorized  to 
borrow  money  to  pay  losses,  they  may 
borrow  from  the  stock  fund  of  the 
company  instead  of  going  into  the 
money  market. 

Merhoff  v.  Hope   Ins.   Co.,   5  Ky. 
Opin.  110. 

§462.  Taking  notes,  bonds,  mortgages, 

or  other  securities. 
A  corporation  like  the  United  Circle 
Daughters  of  Rebecca,  having  the 
right  to  deal  in  stocks,  bonds  and 
mortgages  by  way  of  investment,  has 
the  right  to  loan  its  money  and  take 
notes  secured  by  personal  endorse- 
ment, and  such  notes  are  binding  upon 
those  who  execute  the  notes. 

Heimerdinger    v.    United     Circle, 

Daughters  of   Rebecca,   10   Ky. 

Opin.  769. 

§463.  Making  and  indorsement  of  ne- 
gotiable instruments. 
Where  there  is  no  Joint  and  several 
obligation  to  pay,  and  the  face  of  the 
instrument  shows  clearly  that  the  in- 
tention was  to  bind  the  company  only, 
and  the  instrument  points  directly  to 
the  revenue  of  the  corporation  as  the 
source  from  which  the  money  is  to  be 
derived,  there  is  no  Individual  liability 
on  the  officers  whose  names  appear  on 
the  instrument. 

Youtsey  v.  Trap,  5  Ky.  Opin.  426. 

Where  a  note  signed  by  a  corpora- 
tion, by  A.  and  B.,  as  officers,  but  in 
the  body  of  same  using  the  word  "we," 
it  creates  an  individual  liability  of  the 
officers  signing  same. 

Berry's   Admr.   v.   Ratcliff,   4  Ky. 
Opin.  372. 


A  purchase  of  a  right  of  way  for  a 
corporation,  is  a  sufficient  considera- 
tion to  uphold  a  note  given  by  the  in- 
dividual directors  of  the  corporation. 
Berry's   Admr.  v.   Ratcliff,   4  Ky. 
Opin.  372. 

Where  a  note  is  signed  by  the  oblig- 
ors as  president  and  directors  of  a 
corporation,  and  in  the  body  of  the 
note  the  parties  jointly  and  severally 
agree  to  pay  the  money,  and  there  be- 
ing nothing  pointing  to  the  funds  of 
the  corporation  as  the  source  from 
which  the  obligee  was  to  derive  his 
money,  they  are  jointly  and  severally 
liable. 

Youtsey  v.  Trap.  5  Ky.  Opin.  426. 

§465. Form,  requisites,  and  valid- 
ity. 
Before  a  corporation  can  be  held 
liable  on  a  note  not  signed  by  it,  it 
must  be  averred  and  shown  that  it 
was  taken  and  received  as  the  obli- 
gation of  the  corporation,  and  that  by 
mistake  the  parties  failed  to  insert 
language  creating  the  liability. 

Dinsmore  v.  Crawford,  9  Ky.  Opin. 
98. 

Where  a  corporation  is  formed  to 
construct  a  turnpike  road,  which  road 
it  was  provided  should  be  built  by  the 
money  raised  by  stock  subscriptions, 
but  which  proved  insufficient  for  that 
purpose,  and  the  directors  ordered  the 
president  to  borrow  money  and  exe- 
cute a  note,  which  was  done,  which  ac- 
tion is  thereafter  ratified  by  the  board, 
such  corporation  is  liable  for  such  bor- 
rowed money. 

Chenault  v.  Grigsby,  9  Ky.  Opin. 
258. 

§468.  Making  and  issue  of  bonds. 
§473. Rights  and  remedies  of  hold- 
ers. 
When  bonds  of  a  street  railroad 
company  are  issued  by  the  consent  ol 
all  of  its  directors  and  stockholders, 
in  pursuance  of  a  contract  of  sale  of 
the  stock  of  the  road,  the  sellers  re- 
ceiving some  of  the  bonds  as  a  con- 
sideration for  the  transfer  of  their 
stock,  the  fact  that  such  sellers  soon 
after  the  issue  of  the  bonds  resigned 
as  directors  in  the  interest  of  those 
becoming  the  purchasers,  and  -vrho 
constructed  the  road  and  assumed  all 
the  liabilities  growing  out  of  it,  oaght 
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not  to  be  considered  as  evidence  of 
fraud  on  the  part  of  either. 

CoYington  St.  R.  Co.  v.  Shinkle,  11 
Ky.  Opin.  58. 

§475.  Mortgagee  and   trust  deeds   by 

corporation. 
§478d Construction    and    operation 

in  general. 
Where  a  railroad  company,  to  se- 
cure the  payment  of  bonds  Issued  to 
pay  for  construction,  executes  a  mort- 
gage on  its  road  bed,  franchises,  roll- 
ing stock,  securities  and  evidences  of 
debt  to  a  trustee,  such  a  mortgage  will 
include  unpaid  subscriptions  for  the 
Btock  of  the  company;  and  a  Judg- 
ment creditor  causing  execution  to 
issue  and  securing  a  return  of  no 
property  found  can  not,  in  a  court  of 
equity,  have  such  subscriptions  sub- 
jected to  pay  his  judgment. 

Eckstein,   Norton  &   Co.  v.   Myer 

&  Hay,  10  Ky.  Opin.  942. 


(F)   CIVIL  ACTIONS. 

§504.  Time  to  sue,  limitations,  and 
laches. 
When,  by  reason  of  the  dissolution 
of  a  corporation,  and  its  officers,  agents 
and  managers  having  left  the  state, 
there  was  no  one  left  upon  whom  to 
serve  process,  the  statute  of  limita- 
tions ceased  to  run  against  one  having 
a  cause  of  action  against  it. 

Cloveport  Coal  &  Oil  Co.  v.  Kings- 
•  bury,  10  Ky.  Opin.  118. 

§506.  Parties. 

An  action  for  a  corporate  liability 
lies  against  tbe  corporation,  and  not 
agahist  the  stockholders  of  the  corpo' 
ration. 

Ray  V.  Knowles,  5  Ky.  Opin.  569. 

§507.  Process  and  notice. 

Where  an  officer's  return  is:  "Exe- 
cuted by  delivering  to  Joel  Lambert  a 
true  copy  of  the  within  summons,"  it 
Is  not  such  service  on  the  company  as 
is  required  by  law. 

Hopkins  Mastodin  Iron,  Mining  & 
Mfg.  Coal  Co.  V.  Burbank,  5  Ky. 
Opin.  62. 

Where  process  was  served  on  all  the 
persons  designated  as  agents  of  the 
defendant  corporation  in  the  county. 


the  court  has  jurisdiction  to  render 
judgment. 

Licking  River  Lumber  &  Mining 

Co.   V.   Bowlesby,   6   Ky.    Opin. 

371. 

§512.  Pleading. 

§514, Allegation  and  denial  of  cor- 
porate existence. 
Where  paragraphs  of  answer  which 
attempt  to  deny  the  existence  of  a 
corporation  are  uncertain  whether  the 
defendant  intends  to  allege  that  there 
never  was  such  a  corporation,  or  to 
allege  that  the  corporation  had  ceased 
to  exist,  it  is  insufficient  for  uncer- 
tainty. 

North   V.   Irvin   Tpk.   Rd.,   6   Ky. 
Opin.  307. 

A  paragraph  of  answer  to  a  com- 
plaint of  a  corporation,  which  fails  to 
allege  the  facts  from  which  it  appears 
that  the  charter  granted  by  the  county 
court  was  void,  was  held  insufficient. 
North  V.  Irvin  Tpk.  Rd.,  6  Ky. 
Opin.  307. 

§519.  Evidence. 

A*  new  contract  in  lieu  of  the  writ- 
ten contract  of  a  corporation  may  be 
proved  by  parol,  and  the  burden  of 
proof  is  on  the  party  asserting  such 
new  contract,  but  such  party,  however, 
is  not  required  to  show  a  resolution 
of  the  board  approving  the  change  of 
contract. 

Imeson  &  Limerick  v.  Bridge  Co., 
12  Ky.  Opin.  492. 

§522.  Judgment  or  decree. 

The  holder  of  a  judgment  against  a 
railroad  corporation  may  compel  the 
company  or  its  officers  and  agents  to 
disclose  and  surrender  its  property, 
choses  in  action  or  equitable  or  legal 
interests  which  it  may  own  or  which 
are  held  by  or  for  it  by  strangers. 
Louisville  &  N.  R.  Co.  v.  Hall,  8 
Ky.  Opin.  690. 


VIII.     INSOLVENCY  AND   RE- 
CEIVERS. 

§541.  Conveyances  when  insolvent  or 
In  contemplation  of  Insolvency. 

§  543. Bona  fide  purchasers. 

Where  appellee  sold  a  right  of  way 
over  his  land  to  a  railroad  company 
for  $200,  payable  in  two  instalments; 
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and  he  failed  to  collect  the  amount  so 
due,  and  the  company's  property, 
bonds,  etc.,  were  sold  by  order  of 
court,  and  purchased  by  appellants,  a 
new  corporation  organized  under  a 
new  charter,  the  new  organization 
can  not  be  made  liable  for  the  debts 
of  the  first  organization,  never  having 
assumed  any  of  its  obligations. 

Lexington  &  Big  Sandy  R.  R.  Co. 

(Eastern    Division)    v.    Pain,    1 

Ky.  Opin.  618. 

An  act  providing  for  the  organiza- 
tion of  a  new  corporation  in  which  the 
provision,  "to  raise  the  necessary 
funds  to  pay  the  debts  not  secured  by 
mortgage  or  deed  of  trust,  and  the 
punctual  payment  of  interest  on  its 
debts  and  liabilities,"  is  held  to  clearly 
contemplate  that  the  property  of  an 
old  corporation  it  acquired  should 
pass  to  it,  pledged  for  the  payment  of 
the  debts  of  the  old  company. 

Masonic   Temple   Co.  v.  Ward,  2 
Ky.  Opin.  378. 

§  544.  Preferences  to  creditors  gener- 
ally. 
The  assets  of  a  corporation  consti- 
tute a  trust  fund  for  the  payment  of 
creditors,  and  then  for  stockholders. 
Zim's  Admr.  v.  Lawrence's  Exrs., 
12  Ky.  Opin.  436. 

§  547.  Remedies  of  creditor*  in  gen- 
eral. 
Where  a  railroad  company  is  in- 
solvent and  can  not  complete  the  ob- 
ject of  its  creation,  and  must  go  into 
liquidation,  all  the  subscribers  and 
stockholders  should  be  made  parties 
in  order  that  each  may  bear  his  pro 
rata  share  of  the  indebtedness  of  the 
corporation. 

Lexington  &  Big  Sandy  R.  R.  Co. 
V.  Bondurant,  1  Ky.  Opin.  458. 

§625.  Enforcement  of  liabilities  of  of- 
ficers and  stockholders. 
The  stockholders  of  a  corporation, 
in  liquidation,  are  responsible  for  their 
pro  rata  of  the  indebtedness  of  the 
corporation,  though  the  amount  was 
incurred  by  a  few  of  the  stockholders 
under  a  recorded  pledge  by  the  com- 
pany  of  reimbursement. 

Excelsior  &  Eureka  Petroleum  Co. 
V.  Maxwell,  3  Ky.  Opin.  445. 


XI.     DISSOLUTION     AND     FORFEI- 
TURE    OP    FRANCHISE. 

§611.  Proceedings  to  enforce  dissolu- 
tion or  forfeiture. 

§615. By  creditors. 

A  mere  creditor,  whose  claim  has 
not  been  put  in  judgment  against  a 
life  insurance  company,  can  not  main- 
tain an  action  to  subject  the  com- 
pany's property  to  his  claim  and  to  the 
claims  of  others,  and  have  such  as- 
sets distributed;  since  the  most  that 
he  is  entitled  to  is  to  have  judgment 
on  his  debt,  and  the  property  of  the 
company  sold  to  pay  it 

Hagan  v.  Kentucky  Mut.  life  Ins. 
Co.,  9  Ky.  Opin.  782. 

§617.  Effect  of  dissolution  in  general. 
The  dissolution  of  a  railroad  corpo- 
ration does  not  relieve  it  from  the  pay- 
ment of  its  debts,  but  a  corporation 
succeeding  to  the  ownership  of  sach 
debtor  may  be  made  to  give  up  enough 
of  such  assets  to  satisfy  such  debts. 
Cumberland  &  O.  Ry.  Co.  v.  Harri- 
son, 10  Ky.  Opin.  878. 

§618.  Continuance  of  corporation  for 
purpose  of  winding  up. 
Where  a  railroad  company  is  out  of 
business  because  of  the  sale  of  its 
franchises,  it  still  exists  for  the  pa^ 
pose  of  collecting  what  is  due  it  and 
paying  its  debts. 

WooUey  v.  Combs,  8  Ky.  Opin.  103. 

XII.     FOREIGN   CORPORATIONS. 

§642.  Carrying     on     business    within 

state. 
A  private  corporation  established  in 
one  state  has  the  right  without  the 
consent  of  the  state  in  which  it  is  in- 
corporated, to  go  into  another  state 
and  there  do  anything  it  may  be  au- 
thorized to  do  by  the  laws  of  the  state 
to  which  it  goes. 

Bramlette's  Admx.  v.  Boyce,  11  Ky. 

Opin.  711. 

CORRECTIONS. 

In  account  stated,  see  Account  Stated, 
§  11. 

COSTS. 

I.  NATURE,  GROUNDS  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 
§  11.  Discretion  of  court. 
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§  32.  Prevailing       or       successful 

party  in  general. 
S  42.  Effect  'of  offer  of  Judgment, 
tender,  or  payment  into  court. 
$51.  Amended     or     supplemental 

pleadings. 
§  59.  Apportionment, 
n.  PERSONS  ENTITLED. 
§  78.  Parties  of  record, 
m.  PERSONS,        PROPERTY       AND 
FUNDS  LIABLE. 
§  92.  Parties  of  record. 

9  93. ^In  general. 

§99. Persons  not  parties. 

§103.  Funds  or  estate, 
n^  SECURITY  FOR  PAYMENT. 
§120.  Bond,   undertaking,  or  rec- 
ognizance. 
§139.  Liabilities  on  bonds,  under^ 
takings,  or  recognizances. 
V.  AMOUNT,  RATE,  AND  ITEMS. 
§  151.  Pleadings    before    trial    in 

general. 
§  183.  Witnesses'  fees. 

§184. In  general. 

§189.  Stenographers'  fees. 
VL  TAXATION. 

§  206.  Objections  to  taxation  or  to 

items. 
§  211.  Remedies  for  erroneous  tax- 
ation. 

§212. In  general. 

VILON  APPEAL   OR   ERROR,   AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 
§235.  Reversal. 
§240.  Persons  liable. 
§253.  Expenses     of     record,     ab- 
stract, or  transcript  on  appeal 
or  error. 

§  254. In  general. 

§  256. ^Unnecessary    matter    or 

expenditure. 
Vm.  PAYMENT      AND      REMEDIES 
FOR  COLLECTION. 
§268.  Time  for  payment. 
IX.  IN  CRIMINAL  PROSECUTIONS. 
§292.  Liabilities  of  defendants. 

See  Discovery,  §  26;  Divorce,  IV,  H; 

Husband    and    Wife,    §301;     Wills, 

§402. 
Against  administrator,  see  Executors 

and  Administrators,  §  478. 
Id  action   against   administrator,   see 

Executors  and  Administrators,  §  478. 
In  contest  of  election,   see  Election, 

§  306. 
Iq  highway  proceeding,  see  Highways, 

§  61. 


In  suit  for  divorce  and  alimony,  see 
Divorce,  §  288. 

Liability  for,  see  Executors  and  Ad- 
ministrators, §  485. 

Liability  of  garnishee  for,  see  Garnish- 
ment, §  191. 

Of  inquest,  see  Coroners,  §  21. 

I.  NATURE,  GROUNDS  AND  EX- 
TENT OF  RIGHT  IN  GENERAL. 

§11.  Discretion  of  court. 

Adjudging  all  costs  against  a  plain- 
tiff, in  a  suit  for  settlement  of  a  part- 
nership, where  he  succeeds  in  show- 
ing profits  made,  as  against  a  denial 
by  co-partners,  is  an  abuse  of  sound 
judicial  discretion. 

Critcher  v.  Alexander  &  Bentley, 
3  Ky.  Opin.  40. 

§32.  Prevailing  or  successful  party  In 
general. 
W^here  a  plaintiff  succeeds  in  his  ac- 
tion, either  at  law  or  in  equity,  he  is 
entitled  to  his  costs  as  against  the 
parties  over  whom  he  has  been  suc- 
cessful. 

Terry's  Guardian  v.  Terry's  Admr., 
10  Ky.  Opin.  214. 

§42.  Effect  of  offer  of  Judgment,  ten- 
der, or  payment  Into  court. 
Where,  in  an  action,  a  notice  of 
willingness  to  allow  judgment  con- 
forms to  the  statute,  such  a  defendant 
is  entitled  to  a  judgment  for  his  costs 
thereafter  expended. 

Walker   v.    Henry,   10    Ky.    Opin. 
629. 

§51.  Amended  or  supplemental  plead- 
ings. 
Where  the  allegations  of  a  petition 
do   not  state   a  cause  of  action   the 
plaintiff  should  be  required  to  pay  all 
the  cost,  on  reversal  of  the  case,  be- 
fore he  should  be  allowed  to  amend. 
Oldham  v.  Price,  5  Ky.  Opin.  95. 

§  59.  Apportionment. 

Where  the  proceedings  are  vexa- 
tious upon  the  part  of  both  litigants, 
and  neither  succeeds,  each  party 
should  pay  his  own  cost. 

Higgins  V.  Stoy,  5  Ky.  Opin.  352. 

II.     PERSONS  ENTITLED. 

§78.  Parties  of  record. 
A  party  held  to  have  no  right  to 
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complain  that  costs  were  not  allowed 
him  up  to  the  time  of  the  release  of 
mortgage. 

Warner    v.    Hutchinson,    6    Ky. 
Opin.  222. 

The  plaintiff  is  entitled  to  his  cost 
although  his  action  is  practically  De- 
feated. 

Benningfield    y.    Christie,    2    Ky. 
Opin.  177. 

Where  in  a  petition  by  plaintiff,  he 
succeeds  in  correcting  mistakes 
charged  in  settlement  of  partnership 
account,  he  is  entitled  to  recover  his 
costs,  though  the  petition  may  not  be 
sustained  and  relief  granted  as  prayed 
for. 

Taylor  v.  Farley,  2  Ky.  Opin.  243. 

A  defendant  to  a  suit  to  enforce  a 
purchase  money  claim,  is  entitled  to  a 
judgment  for  costs,  where  the  defect 
in  the  title  is  cured  during  the  pend- 
ing litigation. 

Barkley   v.   Russell,   2   Ky.   Opin. 
469. 

Plaintiff    is    not    entitled    to    costs 
where    at    the    time    the    suit    was 
brought  he  had  no  cause  of  action. 
Butts   V.   Hazelrigg,   5   Ky.   Opin. 
221. 

Under  R.  S.,  p.  288,  ch.  25,  §  16,  re- 
lating to  costs,  the  party  who  succeeds 
in  recovering  judgment  in  an  action 
is  entitled  to  a  judgment  for  costs. 
Miles  V.  Bayles,  6  Ky.  Opin.  386. 

The  taxation  of  costs  includes  only 
costs  incurred  by  the  successful  party, 
since  each  party  is  liable  to  the  offi- 
cer performing  services  for  him,  and 
in  case  of  a  successful  result  the  costs 
so  incurred  are  taxed  against  the  ad- 
verse party. 

Marks  v.  Graham,  11  Ky.  Opin.  27. 


III.     PERSONS,      PROPERTY      AND 
FUNDS  LIABLE. 

§  92.  Parties  of  record. 

§93. In  general. 

Where  in  a  suit  of  foreclosure,  one 
is  allowed  to  interplead  who  is  suc- 
cessful in  obtaining  a  partition,  a  Judg- 
ment of  one-half  the  costs  against  such 


successful  litigant  and  claimant  is  er- 
roneous. 

Collier  v.  Holland's  Admr..  3  Ky. 
Opin.  702. 

The  appellant  being  defeated  in  the 
action  is  liable  for  legal  cost,  but  be- 
yond that  he  ought  not  to  be  made  to 
contribute  to  the  payment  of  the  fees 
of  his  adversary's  counsel. 

Lackery  v.  Lackery,  2  Ky.  OpiiL 
109. 

Where  an  appeal  is  taken,  but  be- 
fore it  is  decided  the  parties  agree 
that  the  costs  of  two  copies  of  the 
record  may  be  paid  out  of  the  fund  in 
dispute,  and  that  the  unsuccessful  liti- 
gant should  in  the  end  pay  all  the 
costs,  the  appellee  in  such  appeal  is 
not  made  liable  for  any  of  the  costs 
on  account  of  the  modification  of  the 
Judgment  appealed  from,  when  in  fact 
such  modification  was  in  no  sense  a 
defeat  of  said  appellee. 

Miller  v.  Mt.  Savage  Furnace  Co., 
13  Ky.  Opin.  19. 

§  99.  Persons  not  parties. 

In  an  attachment  suit  where  a 
claimant  is  successful  in  sustaining  his 
claim  to  part  of  the  property,  it  is  er- 
ror to  adjudge  the  costs  of  the  suit 
against  him,  though  the  attachment 
be  sustained  in  all  other  particulars. 
Whitaker  v.  Mooreman,  2  Ky. 
Opin.  238. 

§  103.  Funds  or  estate. 

In  sustaining  a  claim  against  an  es- 
tate the  costs  can  not  be  deducted 
from  the  shares  of  the  estate  descend- 
ing to  such  devisee,  but  should  be 
taxed  proportionately. 

Bogie  V.  West,  3  Ky.  Opin.  269. 

IV.     SECURITY  FOR  PAYMENT. 

§  120.  Bond,  undertaking,  or  recog- 
nizance. 
The  failure  of  a  non-resident  plain- 
tiff to  give  bond  for  costs  at  the  time 
of  commencing  suit,  was  ground  for 
dismissing  it,  but  when  on  defendant's 
motion  the  plaintiff  was  ruled  to  give 
bond  and  did  so,  no  motion  having 
been  made  to  dismiss,  defendant 
waived  his  right  to  raise  any  question 
as  to  the  failure  to  give  such  bond  in 
the  first  instance. 

Yarbra  v.  Specht,  8  Ky.  Opin.  521. 
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The  failure  of  a  defendant  to  move 

to  dismiss  because  no  cost  bond  Is 

filed  amounts  to  a  waiver  of  the  right 

he  has  to  have  the  action  dismissed. 

Lexington,  L.  &  C.  R.  Co.  v.  Cas- 

tleman,  8  Ky.  Opin.  883. 

A  suit  brought  by  a  corporation  in 
this  state  must  be  dismissed  when  it 
fails  to  give  bond  for  costs  before 
commencing  the  suit. 

Bank  of  Columbia  v.  Bush,  8  Ky. 
Opin.  762. 

Non-residents  who  are  plaintiffs  are 
required  to  give  bond  for  costs,  but 
where  there  are  two  persons  who  are 
plaintiffs,  one  a  non-resident  and  one 
a  resident,  no  bond  can  be  required 
from  the  non-resident. 

Milner  v.  Hatfield,  8  Ky.  Opin.  536. 

The  defendant  has  the  right  to  have 
an  action  against  him  dismissed  when 
a  non-resident  plaintiff  fails  to  give 
bond  for  costs,  but  by  failing  to  move 
a  dismissal  he  waives  the  right. 

Townsend  v.  Butt,  8  Ky.  Opin.  602. 

A  county  is  not  a  corporation  within 
the  meaning  of  the  statute  requiring 
ail  corporations  to  give  bonds  for  costs 
when  instituting  actions  in  court. 

Metcalfe  County  Court  v.  Scott,  8 
Ky.  Opin.  628. 

\Miere  the  law  requires  plaintiff  to 
give  bond  for  costs,  but  he  fails  to 
do  so  and  no  motion  is  made  to  re- 
quire him  to  do  so,  and  judgment  is 
taken  by  default  against  one  defend- 
ant and  against  another  for  a  part  of 
his  debt,  it  is  too  late  to  move  to  dis- 
miss the  cause,  on  account  of  the 
failure  to  give  bond;  but  the  defend- 
ant who  is  still  contesting  a  part  of 
his  debt  may  have  the  cause  dismissed 
as  to  such  debt,  and  no  bond  for  costs 
can  be  required  after  judgment. 

Farmers'  Bank  of  Kentucky  v.  Mc- 
Cormack,  9  Ky.  Opin.  663. 

§139.  Liabilities  on  bondSr  undertak- 
ings, or  recognizances. 
One  who  undertakes  to  pay  the  de- 
fendant all  the  costs  that  may  accrue 
to  him  at  the  suit  of  plaintiffs,  is  not 
liable  for  the  costs  incurred  by  a 
cross-action  against  plaintiffs. 

Norton  v.  Anderson,  6  Ky.  Opin. 
331. 


V.     AMOUNT,    RATE,    AND    ITEMS. 

§  151.  Pleadings  before  trial  in  gen- 
eral. 
The  clerk  of  the  court  of  appeals, 
like  the  clerks 'of  other  courts,  is  au- 
thorized to  tax  as  costs  one  copy  of 
any  pleadings  or  exhibits  obtained  by 
the  successful  party. 

Boyd  V.  Adams,  8  Ky.  Opin.  647. 

§  183.  Witnesses'  fees. 

§  184. In  general. 

Witnesses  who  attend  examining 
trials  where  felonies  are  charged  are 
entitled  to  witness  fees,  as  well  as 
when  attending  trials  on  indictments 
for  felonies. 

Auditor  V.  Boyd,  10  Ky.  Opin.  727. 

§  189.  Stenographers'  fees. 

The  fees  of  the  reporter  for  making 
transcripts  are  fixed  by  the  judge  and 
are  payable  by  the  party  ordering  the 
same;  and  a  litigant  who  does  not  for- 
mally order  a  transcript  but  receives 
and  uses  it  must  pay  for  it,  and  if  suc- 
cessful in  the  higher  court  such  costs 
will  be  taxed  against  his  adversary. 
Marks  v.  Graham,  11  Ky.  Opin. 
27. 

VI.     TAXATION. 

§2C6.  Objections    to    taxation    or    to 
items. 
Where   a  judgment   plaintiff   failed 
to  file  copies  of  his  judgments,  exe- 
cutions   and    returns    in    the    circuit 
clerk's   office   and   sue   out   execution 
thereon,  and  have  levy  made  on  de- 
fendant's land,  he  can  not  tax  defend- 
ant with  the  costs  of  a  proceeding  in 
equity  to  collect  his  judgment. 
Adams  v.  Able,  6  Ky.  Opin.  14. 

§  211.  Remedies  for  erroneous  taxation. 

§212. In  general. 

Where  the  trial  court  directed  that 
no  judgment  should  be  entered  against 
the  appellant  for  costs,  and  the  attor- 
ney drawing  the  entry  by  mistake 
drew  up  a  judgment  for  costs  against 
him,  and  no  minutes  or  memorandum 
is  referred  to,  and  where  there  is  no 
means  of  establishing  the  mistake  ex- 
cept to  prove  it  by  oral  testimony,  it 
can  not  be  allowed,  as  such  evidence 
is  not  admissible  to  correct  such  judg- 
ment. 

Veatch   v.   Tatum,    10    Ky.    Opin. 
485. 
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VII.     ON  APPEAL  OR  ERROR.  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

§235.  Reversal. 

Where  the  successful  party  appeals 
alone  he  must  pay  the  cost  of  the  ap- 
peal on  the  reversal  of  the  case. 

Lucas,    Admr.,    v.    Taylor,    4    Ky. 
Opin.  300. 

§240.  Persons  liable. 

The  facts  were  held  to  warrant  the 
reversal  of  a  case  without  cost  against 
the  appellee. 

Crawford  v.  Voorheis,  6  Ky.  Opin. 
619. 

§253.  Expenses  of  record,  abstract,  or 
transcript  on  appeal  or  error. 

§254. In  general. 

The  cost  of  one  copy  of  the  record 
on  appeal,  if  procured  from  the  clerk 
of  the  Court  of  Appeals  by  the  suc- 
cessful party,  may  be  taxed  as  costs, 
and  the  fee  of  the  clerk  for  making  a 
copy  for  a  party  who  has  given  surety 
for  costs  is  "costs"  within  the  mean- 
ing of  his  bond. 

Myers'    Admr.    v.    Duvall,    9    Ky. 
Opin.  548. 

§256. Unnecessary  matter  or  ex- 
penditure. 
Where  a  party  unnecessarily  encum- 
bers the  record,  the  opposite  party 
should  not  be  taxed  with  the  full  cost 
of  making  out  the  original  record  nor 
of  copies  furnished  by  the  clerk  of 
the  court. 

Davis  V.  McFeat,  7  Ky.  Opin.  261. 


VIII.  PAYMENT    AND    REMEDIES 

FOR  COLLECTION. 

§268.  Time  for  payment. 

When  costs  are  not  paid  within  the 
time  allowed  and  the  time  is  extended 
by  the  court  they  may  be  paid  within 
the  extended  time,  since  Gen.  Stat. 
1883,  ch.  26,  §  27,  is  directory  and  not 
mandatory. 

Galbraith    v.    Galbraith,    12    Ky. 
Opin.  588. 

IX.  IN  CRIMINAL  PROSECUTIONS. 

§292.  Liabilities  of  defendants. 

A  person  in  prison  under  Civ.  Prac. 
was  liable  under  the  statute  of  1865, 


for  his  board  during  his  confinement 
in  the  Jail,  at  the  rate  of  75  cents  per 
day,  to  be  taxed  as  costs  in  the  case, 
but  was  not  liable  under  an  implied 
assumpsit  to  the  jailor. 

Paschal  v.  Sheppard,  6  Ky.  Opin. 
387. 

COUNCIL. 

Proceedings  by  city  council,  see  Mu- 
nicipal Corporations,  IV. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTERFEITING. 

§    1.  Nature  and  elements  of  of- 
fenses in  general. 
§  14.  Jurisdiction. 
§  15.  Indictment  or  information. 

§  16. Requisites  and  sufficiency. 

§  18.  Evidence. 

§  1.  Nature  and   elements  of  ofTenses 

in  general. 

There   is   no   statute  in   this   state 

prescribing    punishment    for   altering 

counterfeit  notes  on  national   banks. 

Commonwealth    v.    Holt,    3    Ky. 

Opin.  616. 

§  14.  Jurisdiction. 

Section  1,  art.  10,  ch.  28.  1  Stant. 
Rev.  Stat.,  gives  the  courts  of  this 
state  jurisdiction  of  the  offense  of 
passing  or  vending  counterfeit  notes 
purporting  to  be  on  a  national  bank. 
Jones  V.  Commonwealth,  1  Ky. 
Opin.  531. 

§15.  Indictment  or  information. 

§  16. Requisites  and  sufficiency. 

An  indictment  for  passing  and  vend- 
ing counterfeit  national  bank  notes  is 
sufficient  when  it  gives  a  general  de- 
scription of  the  denomination,  bank, 
and  to  whom  passed. 

Jones    V.    Commonwealth,    1    Ky. 
Opin.  531. 

In  a  charge  of  passing  a  counter- 
feit bill,  the  indictment  to  be  good 
must  sufficiently  identify  the  bill  so 
that  a  conviction  or  acquittal  will  be 
a  bar  to  another  prosecution. 

Spencer  v.  Commonwealth,  9  Ky. 
Opin.  820. 
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The  court  judicially  knows  that 
United  States  treasury  notes  were 
issued  by  authority  of  law  and  cur- 
rent in  Kentucky,  and  it  is  not  nec- 
essary to  allege  such  facts  in  an  in- 
dictment charging  one  with  issuing  a 
counterfeit  note. 

Lashbrook  v.   Commonwealth,   12 
Ky.  Opin.  29. 

It  is  required  that  an  indictment 
for  counterfeiting  shall  contain  such 
a  description  of  the  coin  said  to  be 
counterfeited  as  will  bar  another 
prosecution  and  enable  the  accused 
to  know  with  reasonable  certainty 
what  he  is  charged  with  passing.  It 
is  not  sufficient  in  an  indictment  for 
passing  a  counterfeit  coin  to  charge 
that  the  accused  paid  and  tendered 
"in  payment  of  chestnuts  a  counter- 
feit coin  of  the  half-dollar  denomina- 
tion" resembling  the  coin  (commonly 
called)  half-dollar  of  the  United  States 
of  America. 

Commonwealth  v.  Fields,  12  Ky. 
Opin.  402. 

§18.  Evidence. 

The  certificate  of  the  secretary  of 
state  of  Ohio  was  admissible,  in  a 
prosecution  for  offering  in  payment 
an  altered  bank  bill,  to  prove  that  the 
Dayton  Bank  had  been  legally  incor- 
porated. 

Mount   v.    Commonwealth,   1   Ky. 
Opin.  345. 

The  fact  that  the  defendant  had  at 
or  about  the  same  time  tendered  in 
payment  other  altered  bank  bills  sim- 
ilar in  character  to  the  altered  bill 
for  the  tendering  of  which  he  was 
prosecuted,  was  competent  evidence 
to  prove  guilty  knowledge  on  his  part. 
Mount  V.  Commonwealth,  1  Ky. 
Opin.  345. 

As  against  one  indicted  for  passing 
counterfeit  money,  the  court  will  not 
presume  the  existence  of  a  law  in  a 
sister  state  authorizing  the  charter  of 
banks  and  the  issuing  of  paper  money ; 
since  the  laws  of  a  foreign  state  must 
be  pleaded  or  proven,  and  they  must 
always  be  pleaded  where  the  exist- 
ence of  the  law  is  one  of  the  essen- 
tial elements  of  proof  in  determining 
the  guilt  of  a  party. 

Spencer  v.  Commonwealth,  9  Ky. 
Opin.  820. 


COUNTIES. 

I.  CREATION,  ALTERATION,  EXIST- 
ENCE, AND  POLITICAL  FUNC- 
TIONS. 
(D)   OFFICERS  AND  AGENTS. 
§  68.  Compensation. 

III.  PROPERTY,  CONTRACTS,  AND 

LIABILITIES. 

(A)  PUBLIC       BUILDINGS       AND 

OTHER  PROPERTY. 
§  105.  Construction     of     buildings 

and  other  works. 
S  106.  Use  of  property. 

(B)  CONTRACTS. 

§  111.  Capacity  to  contract  in  gen- 
eral. 

§  113.  Powers  of  county   board. 

§  114.  Powers  of  particular  boards 
or  officers. 

§  128.  Performance  or  breach. 

(C)  COUNTY      EXPENSES     AND 

CHARGES  AND  STATU- 
TORY   LIABILITIES. 

§  132.  Constitutional  and  statu- 
tory provisions. 

fi  133.  Expenses  of  county  govern- 
ment in  general. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 

DEBT,     SECURITIES,     AND 
TAXATION. 
§  154.  Aid  to  corporations  and  in- 
vestments in  stock. 
9  160.  General  county  funds. 
S  161.  Special   funds. 
§  183.  Issuance,     requisites,     and 

validity  of  bonds. 
9  189.  Taxation. 

9  190. In  general. 

9 192. Levy    for     special     pur- 
poses. 
VI.  ACTIONS. 

9  208.  Capacity  to  sue  or  be  sued 

.    in    general. 
9  221.  Attachment     and     garnish- 
ment 
9  222.  Pleading. 
9  227.  Appeal. 

Discretion  of  commissioners  as  to 
issuing  or  refusing  to  issue  liquor 
license,  see  Intoxicating  Liquors, 
9  69. 

Liability  as  stockholder  in  private  cor- 
poration, see  Corporations,  9  78. 

Mandating  county  court  to  make  tax 
levy,  see  Mandamus,  9  65. 

Providing  jails,  see  Prisons,  9  1. 

Right  of  citizens  of  county  to  appeal 
in  name  of  county,  see  Appeal,  9  148. 
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I.     CREATION,     ALTERATION,     EX- 
ISTENCE, AND  POLITICAL 
FUNCTIONS. 

(D)  OFFICERS  AND  AGENTS. 

§68.  Compensation. 

The  officers  of  a  court  are  not  en- 
titled to  a  lien  on  the  subject-matter 
in  litigation  for  their  fees,  since  their 
fees  are  against  the  parties,  and  are 
merely  personal  in  their  nature. 

Gunneirs  Curator  v.  Luke,  5  Ky. 
Opln.  626. 

III.     PROPERTY,   CONTRACTS  AND 
UABILITIES. 

(A)   PUBLIC      BUILDINGS     AND 
OTHER   PROPERTY. 

§  105.  Construction    of    buildings    and 

other  worl<s. 
A  county  can  not  bind  itself  for 
the  erection  of  a  bridge  except 
through  the  action  of  the  levy  court, 
evidenced  by  orders  of  record;  but 
such  court  may  render  the  county  lia- 
ble for  extras  on  such  bridge  making 
the  structure  cost  more  than  the  orig- 
inal contract  price,  by  ratifying  rec- 
ommendations for  such  extras  made 
by  its  commissioners,  and  the  county 
thus  becomes  liable  to  pay  for  such 
extras. 

Pusey  V.   Meade   County,    10   Ky. 

Opin.  293. 

§  106.  Use  of  property. 

An  order  of  the  county  court  which 
goes  no  further  than  to  order  the  jury 
commissioners  to  collect  the  money 
loaned  out,  and  to  apply  the  same  and 
other  money  in  their  hands  and  raised 
for  that  purpose  to  the  payment  of 
courthouse  bonds,  so  far  as  it  applies 
to  money  raised,  or  to  be  raised,  and 
not  within  the  commissioners'  hands, 
means  that  they  were  to  so  use  it 
when  received. 

Whitlock  V.  Champlin,  6  Ky.  Opin. 
507. 

(B)   CONTRACTS. 

§111.  Capacity  to  contract  in  general. 
A  county  is  capable  of  contracting 
and  may  be  sued  for  a  breach  of  its 
contract. 

Crittenden   County  v.   Conger,   11 
Ky.  Opin.   485. 


§  113.  Powers  of  county  board. 

A  county  court  can  speak  only 
through  its  orders  entered  of  record, 
and  its  agents  must  trace  their  au- 
thority to  such  orders,  and  their  rights 
and  powers  must  be  determined  there- 
from. 

Commonwealth       for       Lawrence 

County  Court  v.  Osborne,  7  Ky. 

Opin.  393. 

§114.  Powers  of  particular  boards  or 
officers. 
Persons    contracting   with    commis- 
sioners appointed  to  act  for  the  county 
are  bound  at  their  peril  to  know  the 
extent  of  their  authority  to  contract 
Pusey   V.   Meade   County,   10  Ky. 
Opin.  293. 

§128.  Performance  or  breach. 

In  an  action  for  unliquidated  dam- 
ages for  breach  of  a  contract  made 
with  the  county  court,  it  is  not  nec- 
essary for  the  county  court  to  make 
an  order  appointing  some  one  to  re- 
ceive and  receipt  for  the  same. 

Lawrence  County  Court  v.  Sayler. 

7  Ky.  Opin.  195. 

(C)   COUNTY      EXPENSES     AND 

CHARGES   AND   STATUTORY 

LIABILITIES. 

§  132.  Constitutional      and      statutory 
provisions. 
Under  a  statute   providing  for  the 
removal  and  isolation  of  smallpox  pa- 
tients  on   the   order   of   a   justice  of 
the  peace,  and,  if  such  patient  is  un- 
able to  bear  the  expense  of  such  re- 
I  moval,  providing  that  it  shall  be  borne 
!  by  the  county,  where  a  patient  is  al- 
!  ready  in  an  isolated  place,  and  a  jus- 
'  tice  ordered  the  services  of  a  physi- 
cian, who  attended  such  patient  and 
furnished  maintenance  and  medicine, 
and  the  patient  is  unable  to  pay,  the 
county  is  liable  for  such  services. 
Marion  County  v.  Everitt,  10  Ky. 
Opin.  706. 

§  133.  Expenses  of  county  government 

In   general. 

Where    $2,000.00    was    appropriated 

by  the  county  court  to  build  a  bridge, 

the  commissioners  under  such   order 

had  no  power  to  bind  the  county  to 

pay  more  than  the  sum  appropriated. 

Webster  County   Court  v.    Yates, 

8  Ky.  Opin.  531. 
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TV.    FISCAL    MANAGEMENT,    PUB- 
LIC DEBT,  SECURITIES,  AND 
TAXATION. 

§154.  Aid  to  corporations  and  invest- 
ments in  stoclc. 
Where,  by  an  act  of  the  general  as- 
sembly, the  judge  of  N.  county  was 
empowered  to  make  subscription  to 
the  capital  stock  of  turnpike  com- 
panies, "Provided,  that  such  subscrip- 
tion shall  not  be  made  until  said 
court  shall  be  satisfied  that  an  amount 
of  capital  stock  sufficient  to  complete 
each  mile  of  road  to  which  such 
county  subscription  applies  has  been 
taken  by  private  subscription";  the 
language  of  the  statute  is  clear,  ex- 
plicit and  non-mistakable,  and  it  is  an 
indispensable  prerequisite  that  the 
court  shall  be  satisfied  that  the  amount 
of  stock  is  sufficient,  with  the  aid  of 
the  county  subscription,  to  complete 
each  mile  to  which  such  county  sut>- 
scrfption  applies,  has  been  taken  by 
private  subscription,  before  such  sub- 
scription is  valid. 

Clay  V.  Carlisle  &  Jacksontown 
Tp.  R.  Co.,  4  Ky.  Opin.  684. 

The  county  court  has  authority  to 
subscribe  for  stock  of  a  turnpike  com- 
pany only  for  the  unfinished  part  of 
the  road. 

Berry  v.  Murnan,  3  Ky.  Opin.  543. 

The  county  court  has  the  right  of 
its  own  motion  to  submit  the  question 
of  subscription  by  the  county  to  the 
capital  stock  of  a  railroad  company, 
to  the  voters  of  the  county,  and 
where  the  election  is  held  in  pursu- 
ance to  the  provisions  of  the  act  of 
incorporation,  it  cannot  be  treated  as 
void  by  reason  of  assurances  or  rep- 
resentations made  to  the  voters  by 
friends  of  the  enterprise. 

Presiding  Judge  of  Washington 
County  Court  v.  Cumberland  & 
O.  R.  Co.,  5  Ky.  Opin.  519. 

Under  the  provisions  of  the  Act  of 
1S67,  p.  371,  and  the  amendment 
thereof  of  Acts  1868,  p.  515,  providing 
for  the  issuing  of  county  bonds  to 
pay  a  subscription  to  a  railroad  com- 
pany, it  is  held  that  an  election  held 
to  vote  on  the  proposition  is  legal 
when  ordered  by  the  presiding  judge 
of  the  county  court  without  the  other 


members  of  the  court  being  called 
upon,  and  also  that,  under  the  provi- 
sions of  the  amendatory  act  which 
came  into  force  two  days  before  such 
an  election  was  held,  a  bare  majority 
of  all  the  votes  cast  is  sufficient  to  au- 
thorize the  county  officials  to  sub- 
scribe for  stock  in  such  railroad  com- 
pany and  to  issue  the  county's  bonds 
in  payment  of  the  subscription. 

Logan  County  v.  Caldwell,  10  Ky. 
Opin.  820. 

Where  refctreuce  is  made  in  the  law 
authorizing  the  county  court  to  call 
an  election  to  determine  whether  the 
county  should  subscribe  for  railroad 
stock  and  issue  bonds,  etc.,  it  means 
the  county  court  presided  over  by  the 
county  judge  alone,  and  the  justices 
of  the  county  need  not  be  called  to- 
gether for  such  purpose. 

Cook  V.  Lyon  County,  13  Ky.  Opin. 
81. 

§160.  General  county  funds. 

The  surplus  funds  derived  by  a 
county  from  the  sale  of  railroad  bonds 
held  by  it  may  be  devoted  to  the  use 
of  building  a  county  jail. 

Duncan  v.  Madison  County  Court, 
8  Ky.  Opin.  837. 

§161.  Special    funds. 

Where  a  particular  fund  is  raised 
by  a  levy  for  a  particular  purpose, 
and  can  not  lawfully  be  used  for  any 
other  purpose,  it  is  not  held  for  gov- 
ernmental purposes,  and  may  be  at- 
tached at  the  suit  of  a  creditor. 

Cook  V.  Lyon  County,  13  Ky.  Opin. 
81. 

§183.  Issuance,  requisites,  and  valid- 
ity of  bonds. 
After  levying  and  collecting  a  tax 
to  pay  interest  on  bonds  of  the  county 
issued  to  take  stock  in  a  railroad  com- 
pany, and  after  obtaining  from  the 
legislature  an  act  to  authorize  it  to 
levy  and  collect  a  tax  to  enable  it  to 
pay  such  bonds  before  their  maturity, 
the  county  is  estopped  from  defend- 
ing a  suit  on  the  bonds  by  alleging 
their  invalidity  because  the  election 
to  determine  whether  they  should  be 
issued  had  not  been  called  by  the 
proper  official. 

Cook  V.  Lyon  County,  13  Ky.  Opin. 
81. 
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Where  a  county  is  authorized  to 
issue  $250,000  worth  of  bonds,  and 
actually  issues  bonds  in  excess  of  said 
sum,  the  excess  bonds  are  invalid; 
but  where  the  court  in  response  to  a 
warning  order  to  bondholders,  but  no 
actual  service  of  notice,  decrees  which 
of  the  outstanding  bonds  are  valid  and 
which  invalid,  one  thus  served,  by 
setting  up  the  facts  entitling  him  to 
do  so,  within  five  years,  is  entitled 
to  his  day  in  court  to  determine 
whether  the  bonds  held  by  him  are 
valid  or  not,  and  may  have  a  retrial 
of  such  question. 

Wathen  v.  Daviess  County  Court, 
13  Ky.  Opin.  964. 

§  189.  Taxation. 

§190. In  general. 

Where  a  new  county  is  created  from 
territory  which  formerly  belonged  to 
another  county  or  counties,  the  de- 
tached territory  is  not  liable  for  taxes 
levied  by  the  county  from  which  it 
was  detached,  but  only  to  levies  by 
the  new  county. 

Owsley     County     Court     v.     Lee 
County  Court,  6  Ky.  Opin.  569. 

Under  §  19,  Act  Feb.  27,  1867,  char- 
tering a  railroad  company,  the  pre- 
siding Judge  of  the  county  court  com- 
prises the  court,  and  his  authority  in 
the  matter  of  imposing  taxes  and  col- 
lection of  the  same  was  derived  from 
the  legislative  act,  and  not  from  any 
supposed  delegation  of  power  from 
the  county  court. 

Monarch  v.  Daviess  County  Court, 
6  Ky.  Opin.  88. 

§  192.  Levy  for  special  purposes. 

It  is  the  duty  of  the  county  court 
to  levy  a  sum  sufficient  to  pay  all  al- 
lowed claims  against  the  county  at  the 
time  of  the  levy,  and  to  require  a  bond 
from  the  sheriff  with  sureties  worth 
double  the  amount  of  the  levy  for  its 
collection  and  payment  to  the  persons 
entitled,  and  upon  failure  to  furnish 
the  bond  the  court  should  have  de- 
creed a  forfeiture  of  his  right  to 
longer  hold  the  office. 

Brown  v.  Knox  County  Court,  10 
Ky.  Opin.  912. 

Where  a  turnpike  Is  built  under  the 
statute  authorizing  the  county  to  issue 
bonds  and  to  assess  taxpayers  living 


within  one  and  one-half  miles  of  the 
road,  if  any  additional  funds  are  re- 
quired to  complete  the  road  they  must 
be  raised  by  a  tax  against  all  the 
taxpayers  of  the  county,  and  not 
against  those  living  within  one  and 
one-half  miles  of  the  road. 

Concord  v.  Tollesboro  Tpk.  Co.,  13 
Ky.  Opin.  97. 

VI.     ACTIONS. 

§208.  Capacity  to  sue   or  be  sued  in 
general. 
One    can    not    maintain    an    action 
against   the   members   of   the   couniy 
as  a  county  court  nor  against  them 
individually,  for  personal  liability. 
Mobley  v.  Carter  County.  12  Ky. 
Opin.  485. 

§221.  Attachment  and  garnishment. 

Means  or  property  which  is  used 
by  the  county  for  strictly  govern- 
mental purposes  can  not  be  seized  by 
attachment  or  upon  execution. 

Cook  V.  Lyon  County,  13  Ky.  Opin. 
81. 

§222.  Pleading. 

In  an  action  on  a  contract  made 
with  a  county  court,  it  is  not  neces- 
sary to  allege  that  the  contract  was 
approved  by  the  court,  as  such  ap- 
proval may  be  presumed. 

Lawrence  County  Court  v.  Salyer. 
7  Ky.  Opin.  195. 

§227.  Appeal. 

A  Judgment  against  the  county  for 
work  and  labor  done  in  indexing 
books  will  be  reversed,  where  there 
is  no  evidence  to  prove  that  an  order 
had  been  made  by  the  circuit  court 
directing  the  indexes  to  be  made, 
since  the  county  court  can  not  be 
compelled  to  pay  for  them  unless  they 
were  so  ordered. 

Daviess   County   Court  v.   McFar- 
land,  9  Ky.  Opin.  637. 

Under  the  provisions  of  1  Acts  1879, 
p.  651,  ch.  632.  the  county  attorney 
may  appeal  to  the  circuit  court  in  his 
own  name  for  the  use  of  the  county, 
from  the  allowance  of  a  claim  in  lAn- 
coin  county,  and  if  judgment  be  rend- 
ered against  him  in  that  court  he  may 
appeal  to  the  Court  of  Appeals. 

Miller  v.  Baughman,  11  Ky.  Opin. 
266. 
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COUNTS. 

Of  Indictment,  see  iBdictment  and  In- 
formation, §S  97,  126. 

COUNTY  ATTORNEY. 

Compensation  of,  see  District  and 
Prosecuting  Attorneys,  §  4. 

COUNTY  COURT. 

Appeal  from  Judgment  suspending  liq- 
uor license,  see  Intoxicating  Liquors, 
S106. 

Appeal  from  orders  or  judgments  of, 
see  Appeal,  S  26. 

Appeal  from  to  circuit  court,  see  Ap- 
peal, §  26. 

Division  of  personal  property,  see  De- 
scent and  Distribution,  §  73. 

Duties  of  Judge,  see  Judges,  §  29. 

Jurisdiction  of  condemnation  proceed- 
ings, see  Eminent  Domain,  f  172. 

Jurisdiction  over  orphans  and  poor 
children,  see  Courts,  §  182. 

Jurisdiction  over  suit  by  taxpayer  for 
reimbursement  for  taxes  paid,  see 
Courts,  S  182. 

Jurisdiction  to  appoint  guardian,  see 
Guardian  and  Ward,  §  8. 

Mandamus  to  compel  appointment  of 
commissioner,  see  Mandamus,  §  28. 

Prerequisite  to  right  of  appeal  from, 
see  Appeal,  §  44. 

Presiding  Judge    of,  see  Courts,  §  182. 

Transfer  of  cause  to  circuit  court  by 
agreement  of  parties,  see  Courts, 
S26. 

COURT  COMMISSIONERS. 

(1^.  Appointment,      qualification 
and  tenure. 

52.  Compensation  and  fees. 

53.  Powers  and  functions  in  gen- 
eral. 

§4.  Civil  Jurisdiction  and  author- 
ity. 
9  5.  Procedure  in  civil  cases. 
§6.  Liabilities  on  official  bond. 

Allowance   for    services,    see   Appeal, 

(839. 
Discretion  of   commissioners   in   sale 

of  land,  see  Judicial  Sales,  §  7. 
Masters     and      commissioners,      see 

Equity  IX. 


Reference  to  commissioner,  see  Ref- 
erence, S  3. 

Report  and  exception  to,  see  Infants, 
9  73. 

Report  of  commissioner  in  chancery, 
see  ESquity,   9  406. 

Sales  by  commissioner  in  chancery, 
see  Judicial  Sales,  9  !• 

§  1!4-  Appointment,  qualification  and 
tenure. 
Consent  by  the  parties  to  a  suit, 
to  the  appointment  of  commissioners, 
will  not  bind  the  defendants  to  an 
acceptance  of  the  report  awarding  an 
unequal  division  of  the  property,  nor 
render  defendants  liable  for  rents  and 
improven^ents  on  the  lands,  as  ad- 
judged against  them  by  the  commis- 
sioners. 

Outten  V.  Smith,  2  Ky.  Opin.  349. 

§2.  Compensation  and  fees. 

After  a  special  commissioner  has 
been  appointed  without  objection  by 
either  of  the  parties  or  the  regular 
commissioner,  and  his  labors  have 
been  performed,  acted  upon  and  ac- 
cepted, it  is  too  late  to  object  to  his 
remuneration. 

Smith    V.    Hopkins,    6    Ky.    Opin. 
448. 

§3.  Powers  and  functions  in  general. 
It  is  error  to  include  in  a  commis- 
sioner's report  the  amount  of  one  of 
a  series  of  notes  given  for  the  pur- 
chase of  land  where  said  note  is  not 
included  in  the  petition,  nor  referred 
to  in  an  amended   pleading. 

McCormick  v.  Morton,  1  Ky.  Opin. 
504. 

A  commissioner's  report  adjudging 
accounts  between  co-defendants  that 
fails  to  show  a  credit  due  from  one 
of  the  co-defendants  to  the  other  is 
erroneous. 

Smith   V.   Robinson,    1   Ky.   Opin. 
197. 


The     report     of     a 
though  not  excepted  to 
ant,  is  not  conclusive 
errors  apparent  on  its 
BO  by  comparison  with 
and  exhibits  to  which 
Smith   V.   Robinson 
197. 


commissioner, 
by  the  defend- 
as  to  flagrant 
face  or  made 
the  pleadings 
it  refers. 
,    1   Ky.    Opin. 
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Where  a  commissioner  finds  against 
a  defendant  contrary  to  the  rules 
given  by  the  trial  Judge  In  referring 
matters  to  the  commissioner  for  an 
equalization  among  heirs»  such  part 
of  the  commissioner's  report  as  is 
violative  of  the  judgment  of  the  pre- 
siding judge,  will  be  set  aside  by  the 
appellate  court,  on  the  face  of  the 
pleadings. 

Ray  V.  Ray,  2  Ky.  Opin.  39. 

A  fund  coming  into  the  hands  of  a 
commissioner,  appointed  by  the  court, 
is  subject  to  the  orders  of  the  court, 
and  unless,  upon  dissolving  the  com- 
mission, the  plaintiff  moved  for  an 
order  of  payment  over  to  him,  the 
relation  of  creditor  and  debtor  will 
govern;  and  any  off-set  the  debtor 
thus  had  could  be  used  in  settlement 
of  accounts  between  the  parties. 

Sodens  v.  Watkins'  Admr.,  3  Ky. 
Opin.  661. 

It  was  the  duty  of  the  commissioner 
to  let  out  the  work  on  a  road,  and 
to  receive  it  when  completed,  but  they 
had  no  power  to  order  the  sheriff  to 
pay  the  contractor. 

Adams  v.  Brown,  5  Ky.  Opin.  32. 

It  is  proper  for  the  master  commis- 
sioner to  adopt  the  settlement  made 
by  the  partners  while  both  are  liv- 
ing, as  a  basis  of  his  report  in  set- 
tling the  partnership  account  in  a 
suit  to  settle  the  estate  of  a  deceased 
partner. 

Willis  V.   Rainey's  Admr.,    5   Ky. 
Opin.  714. 

The  mere  report  of  a  commissioner 
of  a  verbal  expression  of  a  desire  on 
the  part  of  appellants  could  not  have 
the  effect  of  binding  them  as  by  an 
agreement  of  record,  unless  the  re- 
port distinctly  showed  the  terms  of 
the  agreement. 

Ashurst   V.   Kern's   Admr.,    5   Ky. 
Opin.  29. 

§4.  Civil  jurisdiction  and  authority. 

Before  land  is  sold  by  a  commis- 
sioner all  liens  and  claims  against  it 
should  be  settled  in  the  suit,  in  order 
that  the  purchaser  may  know  what  he 
is  buying. 

Jennings    v.   Turner,   2   Ky.   Opin. 
156. 


In  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  the 
commissioner  advertised  the  sale  as 
directed  by  the  judgment,  especially 
when  his  report  shows  he  did. 

Noel  V.  Arnold's  Exr.,  2  Ky.  Opin. 
669. 


A  sale 
acting  as 
attorney 
with  the 
pealed  to 
ders,  can 
of  equity. 
Boyd 


made  by  an  administrator 
commissioner,  who  was  the 
for  the  purchaser,  coupled 
fact  that  the  purchaser  ap- 
the  sympathies  of  other  bid- 
not  be  sustained  by  a  court 

V.  Boyd,  2  Ky.  Opin.  387. 


Claims  may  be  proved  before  a  com- 
missioner without  an  action  to  estab- 
lish their  validity,  for  in  such  case  the 
claims  may  be  as  effectively  ques- 
tioned by  exceptions  to  the  commis- 
sioner's report  as  they  could  be  by 
suit. 

Goodnight  v.  Adsit,  11  Ky.  Ophi. 
157. 

§5.  Procedure  in  civil  cases. 

Manner  of  making  report  of  claims 
against  estate  stated. 

Curd  V.   Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  a  receiver  was  appointed  and 
directed  to  collect  certain  debts  due 
the  decedent's  estate,  and  he  is  sued 
because  of  his  negligent  loss  of  the 
debts  for  failure  to  have  execution  is- 
sued, the  court  commissioner,  in  mak- 
ing his  findings  of  the  facts,  should 
show  the  acts  of  the  administrator  by 
giving  the  amount  of  each  bill,  and  an 
inventory  of  the  notes  and  accounts 
that  came  to  his  hands,  showing  which 
were  solvent,  and  which  insolvent,  the  * 
amount  realized  by  the  receiver,  the 
amount  of  the  debts  paid  by  him,  and 
the  balance  due  the  heirs. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

A  commissioner's  report  was  held 
to  be  insufficient,  and  the  manner  of 
making  report  on  the  liability  of  a 
collecting  agent,  stated. 

Barrett,    Exr.,    v.    Woods,    Admr., 
7  Ky.  Opin.  320. 

An  amended  report  of  a  commis- 
sioner,   which    is    not    supported    by 
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proof,  and  not  itemized,  should  be  dis- 
regarded. 

Sacra  v.  Bohannan's  Admr.,  7  Ky. 
Opin.  548. 

The  confirmation  of  a  master's  re- 
port as  to  claims  against  a  decedent's 
estate  is  merely  interlocutory. 

Sacra  v.  Bohannan's  Admr.,  7  Ky. 
Opin.  548. 

6.  Liabilities  on  official  bond. 

Altliough  a  court  commissioner  may 
be  compelled  to  make  proper  pay- 
ments by  rule  and  attachment,  as  he 
is  an  officer  of  the  court,  this  is  not 
the  rule  as  to  the  personal  representa- 
tive of  the  commissioner,  since  the 
personal  representative  is  not  an  offi- 
cer of  the  court,  and  must  be  pro- 
ceeded against  ty  action. 

Stites,    Exr.,    v.    Howells,    7    Ky. 
Opin.  125. 

COURT  HOUSE. 

Report    of    building    committee,    see 
Courts.  S  72. 

COURT  OF  APPEALS. 

Appeal  from  circuit  court,  see  Appeal, 

S26. 
Effect  of  set-off  or  counterclaim  on 

amount  in  controversy,  see  Appeal, 

I  51. 
Finality  of  judgment  or  order  appealed 

from,  see  Appeal,  S  66. 
Judicial  notice  of  papers  not  part  of 

record,  see  Appeal,  S  836. 
Jurisdiction,  see  Appeal,  II. 
Jurisdiction — Amount     involved,     see 

Appeal,  9  49. 
Reduction  of  judgment  by  amendment 

or  remission,  see  Appeal,  §  62. 

COURTS. 

I.  NATURE,    EXTENT,    AND    EXER- 
CISE   OP    JURISDICTION    IN 
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S   3.  Jurisdiction  of  cause  of  ac- 
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§   5. Nature    and    grounds    of 

action. 

S  6. ^Place  of  accrual  of  cause 

of  action. 
SIO.  Jurisdiction  of  the  person. 
§  18. Situation  of  real  property. 
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§  22.  Consent  of  parties  as  to  ju- 
risdiction. 

§  26.  Scope  and  extent  of  juris- 
diction in  general. 

n.  ESTABLISHMENT,  ORGANIZA- 
TION AND  PROCEDURE  IN 
GENERAL. 

(A)  CREATION    AND    CONSTITU- 

TION,   AND    COURT    OFFI- 
CERS. 
§  42.  Constitutional  and  statutory 
provisions. 

(B)  TERMS,   VACATIONS,   PLACE 

AND  TIME  OF  HOLDING 
COURT,  COURT  HOUSES 
AND  ACCOMMODATIONS. 

§  63.  Terms  in  general  and  regu- 
lar or  stated  terms. 

§  64.  Special  or  extraordinary 
terms. 

S  72.  Courthouses  and  courtrooms. 
(D)  RULES  OF  DECISION,  ADJU- 
DICATIONS, AND  OPIN- 
IONS, AND  RECORDS. 

§  88.  Previous  decisions  as  con- 
trolling or  as  precedents. 

§  ^1. Decisions  of  higher  court 

or  court  of  last  resort. 

§   93. Rules  of  property. 

§  99.  Previous  decisions  in  same 
case  as  law  of  case. 

§  100.  EfiTect  of  reversal  or  over- 
ruling of  previous  decision. 

S  103.  Opinions. 

§  107. Operation  and  effect  in 

general. 

§  116. Amendment  and  correc- 
tion. 

III.  COURTS    OF    GENERAL    ORIGI- 

NAL JURISDICTION. 

(A)  GROUNDS  OF  JURISDICTION 

IN  GENERAL. 

§  118.  Courts  invested  with  gen- 
eral jurisdiction. 

§  119.  Amount  or  value  in  contro- 
versy. 

(B)  COURTS      OF      PARTICULAR 

STATES. 
§  135.  Kentucky. 

IV.  COURTS    OF    LIMITED    OR    IN- 

FERIOR JURISDICTION. 

§  167.  Limitations  as  to  amount  or 
value  in  controversy. 

§  174.  Particular  courts  of  special 
civil  jurisdiction. 

§  182.  County  courts  and  other  lo- 
cal courts. 

§  183. Jurisdiction. 
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VI.  COURTS  OF  APPELLATE  JURIS- 
DICTION. 
(B)  COURTS      OF      PARTICULAR 
STATES. 
$223.  Kentucky. 
Vin.  CONCURRENT  AND  CONFLICT- 
ING      JURISDICTION,       AND 
COMITY. 
(B)   STATE  COURTS  AND  UNITED 
STATES  COURTS. 
§  489.  Exclusive  or  concurrent  Ju- 
risdiction. 

See  Clerks  of  Courts;  Contempt;  Dis- 
cretion of   Court;    Equity;    Judges; 
Justices  of  the  Peace;  Prohibition; 
Reference;  Removal  of  Causes. 

Action  for  fraud  in  having  case  re- 
docketed,  see  Frauds,  §  39. 

Court  officers  have  no  lien  for  fees  on 
subject-matter  of  litigation,  see 
Counties,  §  68. 

Jurisdiction  of  common-law  obliga^ 
tions,  see  Bonds,  §  121. 

Liability  for  Judicial  opinion,  see  Of- 
ficers, §  114. 

Opening  or  vacating  Judgments,  see 
Judgment,  IX. 

Power  of  courts  over  Judgments,  see 
Judgment,  §§  296,  299,  305. 


I.     NATURE.  EXTENT,  AND  EXER- 
CISE OF  JURISDICTION  IN 
GENERAL. 

§3.  Jurisdiction  of  cause  of  action. 

Under  Section  93,  Civil  Code,  it  was 
held  that  the  circuit  court  had  no  Ju- 
risdiction to  render  a  Judgment  sub- 
jecting trust  property  to  the  payment 
of  a  claim  for  legal  services  rendered 
the  trustee  and  the  cestui  que  trust  in 
drawing  the  trust  deed  and  defending 
the  trust  property  against  claims  of 
creditors. 

Peacock  v.  Turner's  Exr.,  7  Ky. 
Opin.  488. 

§  5. Nature  and  grounds  of  action. 

Where  the  subject  of  an  action  is 
mortgaged  real  estate  and  a  part  of  it 
is  in  the  county  where  the  suit  was 
brought,  the  court  has  Jurisdiction  as 
to  the  whole,  although  some  parcels 
of  the  real  estate  are  situated  in  an- 
other county. 

Crickett  v.  Hampton's  Admrs.,  10 
Ky.  Opin.  32. 


§6. 


-Place  of   accrual    of   cause  of 


action. 
The  repeal  of  an  act  of  the  legisla- 
ture will  not  affect  existing  suits  com- 
menced under  Jurisdiction  of  officers 
of  the  court  created  by  such  act. 

Levy  V.  UUman  &  Co.,  2  Ky.  Opin. 
208. 

§  10.  Jurisdiction  of  the  person. 

A  person  not  a  resident  of  the 
county  is  not  within  the  Jurisdiction 
of  the  court  unless  he  is  Jointly  bound 
with  another  defendant  who  was 
served  with  process  in  the  county. 
Thompson  v.  Johnson,  6  Ky.  Opin. 
251. 

In  the  absence  of  a  plea  to  the  juris- 
diction, it  will  be  presumed  that  the 
party  objecting  resides  in  the  county 
where  the  suit  is  instituted. 

Foreman  v.  Hope  Ins.  Co.,  5  Ky. 
Opin.  181. 

§  18. Situation  of  real  property. 

When  the  title  to  real  estate  is  in- 
volved in  an  action,  the  circuit  court 
has  Jurisdiction,  and  there  is  a  right 
of  appeal  from  its  Judgment  even 
though  there  is  only  $13,10  involved. 
Long  V.  Spillman,  8  Ky.  Opin.  140. 

Where  a  portion  of  the  land  in  con- 
troversy is  located  in  one  county,  the 
court  in  that  county  has  Jurisdiction 
to  hear  the  cause. 

Farmer  v.   Sanders,  9   Ky.    Opin. 
604. 

§22.  Consent  of  parties  as  to  Juris- 
diction. 
Where  the  circuit  court  has  the  right 
to  entertain  Jurisdiction  of  the  sub- 
ject-matter of  the  litigation,  the  par^ 
ties  may,  by  agreement  before  judg- 
ment, transfer  the  cause  from  the 
quarterly  to  the  circuit  court. 

Spradlin  v.  Pieratt,  6  Ky.    Opin. 
522. 

The  Jurisdiction  of  the  courts  of  this 
state  can  not  be  a  matter  of  contract, 
Brooklyn  Life  Ins.  Co.  v.   Ott,  7 
Ky.  Opin.  484. 

§26.  Scope  and  extent  of  Jurisdiction 
in  general. 
Where   the   trial   of   exceptions    to 
have  reports  of  settlements  of  the  ac- 
counts of  executors  was   transferred 
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from  the  county  court  to  the  circuit 
court  by  direction  of  the  parties,  the 
circnlt  court  had  only  the  Jurisdiction 
of  the  county  court  over  the  subject- 
matter. 

McGehee   v.    Miles,    6   Ky.    Opin. 
470. 


II.    ESTABLISHMENT.     ORGANIZA- 
TION AND  PROCEDURE  IN 
GENERAL. 

(A)  CREATION      AND      CONSTITU- 
TION, AND  COURT  OFFICERS. 

§42.  Constitutional  and  statutory  pro- 
visions. 
Section  1,  art.  4,  of  the  state  consti- 
tution, vests  the  judicial  power  of  the 
state  in  the  Court  of  Appeals,  the 
courts  established  by  the  Constitution, 
and  such  courts  Inferior  to  the  Court 
of  Appeals  as  the  general  assembly 
may  establish  and  implies  that  the 
Legislature  has  power  to  establish  all 
such  inferior  courts  as  it  may  deem 
proper. 

Digby  V.  City  Court  of  Newport, 
10  Ky.  Opin.  646. 

(B)  TERMS,      VACATIONS,     PLACE 
ANDTIME  OF  HOLDING  COURT, 

COURTHOUSES    AND    AC- 
COMMODATIONS. 

§63.  Terms  in  general  and  regular  or 
stated  terms. 
The  act  fixing  the  commencement  of 
the  first  term  of  court  in  September 
was  a  public  notice  to  all  litigants 
when  and  where  their  suit  would  be 
adjudicated. 

Deland  v.  Allen,  2  Ky.  Opin.  225. 

§64.  Special  or  extraordinary  terms. 
The  statute  authorizes  the  holding 
of  special  terms  of  court  for  the  trial 
of  chancery,  penal  or  criminal  causes, 
and,  where  necessary,  two  special 
terms  may  be  held. 

Shelby    v.    Welch,    13    Ky.    Opin. 
1028. 

§72.  Courthousea  and  courtrooms. 

Where  a  building  committee  was  ap- 
pointed by  the  court  for  the  purpose  of 
letting  a  contract  of  a  county  court- 
house and  in  pursuance  thereof  the 
committee  entered  into  a  contract 
with  appellant's  assignor,  which  was 


approved  by  the  court;  and  the  work 
as  it  progressed  was  duly  inspected 
by  the  members  of  the  committee,  and 
when  the  building  was  nearly  com- 
pleted, prepared  and  submitted  to  the 
court  their  report,  reconmiending  the 
acceptance  of  the  house  so  far  as  com- 
pleted; and  this  report  was  approved 
and  adopted,  and  the  house  received 
as  recommended;  such  statement  of 
facts  will  not  countenance  a  charge  of 
fraud  in  the  procurement  of  the  report 
from  the  committee,  and  it  is  too  late 
for  the  court  to  complain,  after  it  had 
its  agents  to  examine  the  work  and 
approve  same. 

Neil  V.  Cumberland  County  Court, 
1  Ky.  Opin.  477. 


(D)    RULES  OF  DECISION,  ADJUDI- 
CATIONS,   AND    OPINIONS, 
AND   RECORDS. 

§88.  Previous  decisions  as  controlling 

or  as  precedents. 
Questions  of  law,  although  decided 
on  doubtful  practice,  should  ordinarily 
remain  the  law  rather  than  be  subject 
to  constant  fluctuations  according  to 
the  opinion  of  the  court  as  differently 
constituted. 

Blankenship  v.  Bartleston  &  Co.,  6 

Ky.  Opin.  158. 


§91 


-Decisions  of  higher  court  or 


court  of  last  resort. 
The  decision  of  the  Court  of  Appeals 
In  a  case  may  be  used  as  authority  al- 
though the  decision  is  not  published 
in  the  reports  of  the  decisions  of  the 
court. 

Daniel's  Devisees  v.  Daniel,  5  Ky. 
Opin.  670. 

The  Court  of  Appeals  has  no  power 
over  its  former  decisions,  and  whether 
right  or  wrong,  that  court  as  well  as 
the  circuit  court  is  bound  to  recogrnlze 
it  as  the  law  of  the  case. 

Abbott  V.  City  of  Newport,  5  Ky. 
Opin.  23. 

§93. Rules  of  property. 

Where  there  has  been  a  long  line 
of  judicial  decisions,  even  though  such 
decisions  upon  principle  are  erroneous, 
the  public  who  have  bought,  sold  and 
owned  property  thereunder  secure  a 
property  right  therein,  and  such  rules 
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should  not  be  changed  by  the  judici- 
ary, except  for  very  urgent  reasons. 
Rollins  v.  Ballentine,  10  Ky.  Opin. 
139. 

Where  a  statute  has  long  had  a  cer- 
tain construction  given  to  it  by  the 
courts  and  to  change  such  construc- 
tion would  unsettle  land  titles,  such 
construction  amounts  to  a  property 
right  and  should  be  followed. 

Smiser  v.  Inskeep,   13   Ky.   Opin. 
99. 

§  99.  Previous  decisions  in  same  case 
as  law  of  the  case. 
The  Court  of  Appeals  is  without  le- 
gal power  to  modify  or  change  the 
judgment  of  a  lower  court  rendered 
in  conformity  to  its  former  opinion 
and  mandate. 

Chandler  v.  Riggs,  3  Ky.  Opin.  77. 

§  100.  Effect  of  reversal  or  overruling 
of  previous  decisions. 
Where  at  the  time  legal  tender 
notes  were  paid  in  satisfaction  of  a 
judgment,  the  decision  of  the  Supreme 
Court  of  the  United  States  was  re- 
corded as  settling  the  rights  of  cred- 
itors to  demand  the  payment  of  debts, 
in  coin,  created  before  the  passage  of 
the  legal  tender  act,  and  the  judgment 
defendant  voluntarily  paid  oft  the 
judgment  in  treasury  notes  at  their 
negotiable  value  as  compared  with 
gold,  and  the  Supreme  Court  of  the 
United  States  afterwards  overruled 
the  decision  above  referred  to  and 
held  that  treasury  notes  should  be  re- 
garded as  a  legal  tender  for  all  debts, 
the  overruling  decision  can  not  have 
the  effect  of  reopening  the  transaction. 
Terrell  v.  Wathen,  5  Ky.  Opin.  697. 

§  103.  Opinions. 

§107. Operation  and  effect  in  gen- 
eral. 
Decisions  of  the  Court  of  Appeals 
construing  statutes,  which  have  ap- 
parently been  acquiesced  in  by  the 
Legislature  in  the  revision  of  the  stat- 
utes, will  not  be  disturbed. 

Bradley's    Exrs.    v.    Lyles,    7    Ky. 
Opin.  462. 

Opinions  should  seldom  be  overruled 
when  to  do  so  would  disturb  vital 
rights  and  interests  acquired  upon  the 
faith  of  them. 

Murphy  v.  Boyd,  11  Ky.  Opin.  817. 


§116,. 


-Amendment  and  correction. 


After  the  adjournment  of  the  court, 
whether  upon  petition  or  otherwise,  it 
has  no  power  to  alter,  change,  or  set 
aside  any  order  or  judgment  made  or 
entered  by  it  while  sitting  as  a  court; 
but  upon  discovery  of  grounds  for  a 
new  trial  after  the  term  at  which  the 
judgment  was  rendered,  an  application 
may  be  made  to  the  court  by  petition 
for  a  new  trial  as  provided  by  section 
373,  Civ.  Code. 

Albritton  V.  Thornton,  2  Ky.  Opin. 
54. 


III.     COURTS    OF    GENERAL   ORIG- 
INAL JURISDICTION. 

(A)   GROUNDS     OF     JURISDICTION 
IN  GENERAL. 

§118.  Courts  invested  with  general  Ju- 
risdiction. 
The  circuit  court  has  no  right  to  as- 
sume jurisdiction  over  land  not  em- 
braced In  the  petition,  nor  to  appoint 
a  commission  to  ascertain  the  rents, 
profits,  etc.,  due  from  a  defendant  In 
possession,  until  an  amended  pleading 
shall  have  been  filed  charging  the  de- 
fendant with  the  use  and  occu]>ation 
of  the  land. 

Payne  v.  Houk,  2  Ky.  Opin.  170. 

Where  B.  was,  on  the  8th  day  of 
August,  1863,  indicted  in  the  C.  Cir- 
curt  Court,  and-  admitted  to  bail,  and 
appellant  became  bound  as  his  surety, 
but  failed  to  answer  at  the  February 
term,  1864.  and  his  recognizance  was 
adjudged  forfeited,  whereupon  the  ap- 
pellant was  summoned  to  appear  in 
the  court  at  its  next  April  term,  and 
show  cause,  etc. ;  and  in  the  meantime 
a  criminal  court  was  established  for 
C.  county  to  which  all  the  criminal 
and  penal  causes  and  pleas  of  the  com- 
monwealth were  transferred;  and 
prior  to  the  time  the  cause  should 
have  been  moved  to  the  criminal  court 
no  summons  had  been  served  on  ap- 
pellant; and  on  the  23d  day  of  April, 
1867,  judgment  was  rendered  against 
appellant  in  the  criminal  court;  the 
criminal  court  had  no  jurisdiction  in 
the  matter  as  appellant  was  summoned 
to  appear  in  the  circuit  court. 

Williamson    v.    Commonwealth,    1 
Ky.  Opin.  573. 
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§119.  Amount  or  value  in  controversy. 
In  an  action  for  $50.00  actual  dam- 
ages, and  $50.00  piinitiye  damages,  the 
amount  as  a  whole  is  sufficient  to  give 
the  circuit  court  original  jurisdiction, 
under  S§  18,  24  and  29,  Civ.  Code. 
Prewitt  V.   McElroy,  4  Ky.  Opin. 
399. 

Wliere  the  debt  after  adding  inter- 
est and  deducting  credits  was  less  than 
$50  at  the  time  the  action  was  begim, 
the  circuit  court  was  without  juris- 
diction. 

Gray's  Admr.  v.  Clarkson's  Exr.,  1 
Ky.  Opin.  403. 

Where  the  payment  of  fifty  dollars 
on  a  debt  should  first  be  applied  to 
the  discharge  of  the  accrued  interest; 
and.  this  being  done,  the  balance  re- 
maining when  credited  on  the  princi- 
pal did  not  reduce  the  amount  due  to 
fifty  dollars,  the  Circuit  Court  had  ju- 
risdiction. 

Rake  v.  Hill.  5  Ky.  Opin.  570. 


(B)  COURTS  OF  PARTICULAR 
STATES. 

§135.  Kentucky. 

Under  the  proTisions  of  the  Act  of 
March  9,  1878,  the  Kenton  Circuit 
Court  at  Independence  has  exclusive 
jurisdiction  of  all  criminal  offenses 
committed  in  Kenton  county  outside 
the  corporate  limits  of  the  city  of  Cov- 
ington and  of  the  first  Magisterial  dis- 
trict 

Morris  v.  Commonwealth,  13  Ky. 
Opin.  87. 

The  Common  Pleas  Court  can  not  en- 
tertain a  petition  to  hold  the  officers 
of  the  bankruptcy  court  liable  for  an 
alleged  mistake  in  not  passing  upon  a 
litigant's  claim  and  making  distribu- 
tion to  him,  but  the  claimant  must  se- 
cnre  his  right  in  the  bankruptcy  court, 
and  if  he  loses  such  right  by  reason  of 
his  negligence  he  can  make  no  com- 
plaint. 

Bird  V.  Moore,  13  Ky.  Opin.  445. 

IV,    COURTS    OF  LIMITED   OR    IN- 
FERIOR JURISDICTION. 

§167.  Limitations    as    to    amount    or 
value  in  controversy. 
Where,  under  the  statute,  the  juris- 


diction of  a  quarteriy  court  is  limited 
to  fines  not  exceeding  one  hundred 
dollars,  the  acceptance  of  a  bond  for 
$200.00  for  a  misdemeanor,  returnable 
to  said  court,  deprives  the  court  of  ju- 
risdiction. 

Boyer   v.    Commonwealth,    3    Ky. 
Opin.  224. 

§  174.  Particular  courts  of  special  civil 
jurisdiction. 
A  county  court  was  held  to  have  no 
power  to  appoint  a  trustee  of  an  es- 
tate in  the  place  of  one  who  had  died, 
since  such  jurisdiction  is  in  a  court  of 
equity. 

Lowry  v.  Morgan,  6  Ky.  Opin.  465. 

§182.  County  courts  and  other  local 
courts. 
A  county  court  has  no  jurisdiction 
to  try  a  suit  by  a  taxpayer  for  reim- 
bursement for  taxes  paid,  even  upon 
an  agreed  statement  of  facts,  nor  can 
it  be  compelled  to  levy  and  pay  such 
tax  receipts  in  money. 

Simpson   County   Court  v.    Cope- 
land,  3  Ky.  Opin.  228. 

The  jurisdiction  of  county  courts 
over  orphans  and  poor  children  is 
Umited,  and  special  orders,  binding 
children  as  apprentices,  should  state 
the  facts  required  by  law  to  give  the 
court  jurisdiction. 

Allen  V.  Wall,  1  Ky.  Opin.  587. 


The  judge  is  the  presiding  officer 
of  the  county  court,  when  such  court 
is  composed  of  the  judge  and  justices; 
and  when  such  judge  is  forced  to  leave 
the  presiding  chair  and  one  of  the  jus- 
tices is  put  up  to  preside,  the  action 
of  such  court  then  taken  is  void  and 
of  no  effect. 

Day  V.  Sewell,  10  Ky.  Opin.  510. 


§  183. Jurisdiction. 

The  circuit  courts  have  exclusive  ju- 
risdiction over  judgments  rendered  by 
justices,  when  the  amount  in  dispute 
is  not  less  than  |10,  and  the  quarterly 
court  has  no  jurisdiction  to  render  a 
judgment  on  appeal  from  a  justice 
where  the  judgment  is  for  $10  or  more. 
Murphy  v.  Jett,  10  Ky.  Opin.  735. 
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VI.     COURTS    OF   APPELLATE    JU- 
RISDICTION. 

(B)   COURTS    OF    PARTICULAR 
STATES. 

§223.  Kentucky. 

The  Court  of  Appeals'  jurlBdiction 
extends  only  to  the  final  orders  and 
Judgments  of  inferior  courts,  and  It 
can  not  assume  jurisdiction  of  an  order 
dissolving  an  injunction  without  a 
final  judgment  in  the  action. 

White   V.   Dawburg.   2   Ky.   Opin. 
170. 

Where  the  trial  court  does  not,  by 
an  order  or  judgment,  dispose  of  the 
proceeds  of  a  sale  and  fix  the  priori- 
ties of  those  claiming  rights  therein, 
this  court  has  no  jurisdiction,  on  mo- 
tion for  rehearing,  to  pass  upon  the 
questions  raised  concerning  such  pro- 
ceeds. 

City    Nat.    Bank    of    Paducah    v. 
Gardner,  12  Ky.  Opin.  458. 

Where  it  is  sought  in  a  court  of 
equity  to  set  aside  a  conveyance  al- 
leged to  be  fraudulent,  and  to  subject 
the  land  to  a  claim  not  alleged  to  have 
been  reduced  to  judgment,  and  execu- 
tion was  issued  and  return  of  nulla 
bona  made,  and  the  defendant  does 
not  raise  the  question  of  the  jurisdic- 
tion of  the  trial  court,  it  is  too  late  to 
raise  the  question  of  jurisdiction  for 
the  first  time  in  the  Court  of  Appeals. 
Walker  v.  Smith,  13  Ky.  Opin.  365. 


VIII.     CONCURRENT       AND       CON- 
FLICTING JURISDICTION, 
AND  COMITY. 

(B)   STATE   COURTS   AND    UNITED 
STATES  COURTS. 

§489.  Exclusive  or  concurrent  Juris- 
diction. 
A  plaintiff,  claiming  lands  embraced 
in  a  boundary  the  adjudications  of 
which  had  been  finally  settled  in  the 
Federal  court,  can  not  have  correc- 
tion of  his  error  made  in  a  state  tri- 
bunal; as  it  will  be  necessary  to  cor- 
rect them  in  the  court  in  which  the 
error  occurred. 

Proctor  V.  Biddle,  3  Ky.  Opin.  238. 


COVENANTS. 

n.  CONSTRUCTION     AND      OPERA- 
TION. 

(A)  COVENANTS  IN  GENERAL. 

§  30.  Persons    liable    on   personal 
covenants. 

(B)  COVENANTS  OF  TITLE. 

§  42.  Covenant      against      incum- 
brances. 

§  45.  Covenant  of  warranty. 
(D)   COVENANTS  RUNNING  WITH 
THE  LAND. 

§•53.  Covenants    which    may    ran 
with  land  in  general. 
IIL  PERFORMANCE  OR  BREACH. 

§  93.  Covenants  of  title  in  general. 

§  94.  Covenant  of  seisin. 

§  99.  Covenant  of  warranty. 
IV.  ACTIONS  FOR  BREACH. 

§  106.  Grounds   of   action   in  gen- 
eral. 

§  110.  Time  to  sue  and  limitations. 

§  123.  Damages. 

§  133.  Trial. 

§  135. Instructions. 

For  quiet  enjoyment  of  leased  prem- 
ises, see  Landlord  and  Tenant 
§§  130,  186. 

No  covenant  of  warranty  in  judicial 
sale,  see  Judicial  Sales,  S  50. 

Of  seisin  and  general  warranty,  see 
Deeds,  §  33. 

Of  warranty  in  commissioner's  deed, 
see  Judicial  Sales,  S  49. 

Petition  for  breach  of  coTenant  or 
bond,  see  Bonds,  §  124. 

To  pay  rent,  see  Landlord  and  Tenant, 
§  182. 


II.     CONSTRUCTION    AND    OPERA- 
TION. 

(A)   COVENANTS  IN  GENERAL. 

§  30.  Persons  liable  on  personal  cove- 
nants. 
A  covenant  by  several  obligors  to 
pay  certain  debts  out  of  any  church 
funds  that  may  come  into  their  hands 
will  render  them  personally  liable  for 
a  breach  thereof,  where  such  funds 
were  proven  to  have  been  received  by 
them. 

Redman    v.    Hart,    Admr.,    2    Ky, 
Opin.  527. 
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(B)  COVENANTS   OF  TITLE. 

§42.  Covenant  against  incumbrances. 
Where  one  has  received  a  convey- 
ance of  land  with  covenants  of  war- 
ranty, he  has  a  cause  of  action  against 
his  grantor  when  a  stranger  success- 
fully asserts  a  right  of  way  over  the 
land,  for  such  assertion  amounts  to  a 
breach  of  warranty. 

Ware  v.  Owens,  13  Ky.  Opin,  670. 

§45.  Covenant  of  warranty. 

No  breach  of  the  covenant  of  war- 
ranty of  title  can  occur  until  there  has 
been  an  eviction,  and  before  one  can 
recover  on  account  of  such  breach  he 
must  aver  and  prove  that  he  has  been 
evicted. 

Arnold  V.    Maiden,   10   Ky.    Opin. 
288. 

(D)    COVENANTS    RUNNING    WITH 
THE   LAND. 

§53.  Covenants  which  may  run  with 
land  in  general. 
A  covenant  to  pay  rent  runs  with 
the  land  and  is  binding  on  one  who 
assumes  possession  of  the  leased 
premises. 

Riley  v.  Louisville,  L.  &  C.  R.  R. 
Co.,  6  Ky.  Opin.  183. 


III.  PERFORMANCE  OR  BREACH. 

§93.  Covenants  of  title  in  general. 

A  defendant  who  enters  into  a  cove- 
nant with  one  of  several  plaintiffs,  is 
entitled  to  the  benefits  thereof,  as  to 
the  manner  and  means  of  payment,  in 
a  sttit  by  the  plaintiffs  for  specific  per- 
formance. 

Bowman  v.    Norton  Bros.,   3  Ky. 
Opin.  157. 

§94.  Covenant  of  seisin. 

Allegation  and  proof  that  one-half 
the  land  so  conveyed  belonged  to  a 
third  party,  and  that  title  was  not  in 
the  vendor  at  the  date  of  the  convey- 
ance, was  at  once  a  breach  of  the 
covenant  of  seisin,  and  damages  for 
that  part  could  be  recovered. 

Fennessey  v.  Abbott,  4  Ky.  Opin. 
469. 

Where  a  grantor  having  no  title 
whatever  to  the  land,  sells  and  con- 
veys it  to  a  grantee,  he  is  liable  to  the 


grantee,  where  he  has  represented  to 
him  that  he  had  title. 

Arnold   v.   Maiden,  12  Ky.   Opin. 
296. 

§99.  Covenant  of  warranty. 

To  constitute  a  breach  of  the  cov- 
enant of  general  warranty,  there 
must  be  an  eviction  of  the  grantee 
by  paramount  title;  but  the  covenant 
or  seisin  is  broken  at  once  if  the  title 
conveyed  is  not  clear,  free  and  unen- 
cumbered. 

Fennessey  v.  Abbott,  5  Ky.  Opin. 
42. 

A  judgment  against  a  vendor,  in  an 
action  to  recover  the  land,  is  suffi- 
cient evidence  of  eviction  to  author- 
ize a  right  of  action  immediately  for 
damages  for  breach  of  covenant. 

Stirman's  Admr.   v.   Hahn,  4  Ky. 
Opin.  515. 

A  deed  reading:  "Covenanting  with 
the  grantee,  his  heirs  and  assigns, 
that  the  title  so  conveyed  is  clear, 
free  and  unincumbered,"  and  "that  he 
will  warrant  and  defend  the  same 
against  all  legal  claims  whatsoever," 
means  first,  a  covenant  of  seisin,  and 
second,  a  covenant  of  general  war- 
ranty. 

Fennessey  v.  Abbott,  4  Ky.  Opin. 
469. 


IV.    ACTIONS    FOR    BREACH. 

§  106.  Grounds  of  action  in  general. 

Before  a  grantee  under  warranty 
can  maintain  an  action  for  breach  of 
warranty  she  must  show  that  she  has 
sustained  loss;  and  where  it  appears 
that  she  has  sold  the  land  and  re- 
ceived the  money  therefor,  she  has 
sustained  no  loss  and  can  not  recover 
on  claim  of  breach  of  warranty. 

Offutt  V.   Bradley,    12   Ky.   Opin. 
306. 

§110.  Time  to  sue  and  limitations. 

One  can  not  recover  for  breach  of 
covenants  of  warranty  until  he  is  dis- 
turbed or  the  covenants  are  broken. 
Burbanks'     Admr.     v.     Burbanks' 
Admr.,  8  Ky.  Opin.  113. 

§123.  Damages. 

The  criterion  of  damages  for  breach 
of  covenant  by  failure  of  title  to  one- 
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half  the  land.  Is  one-half  the  amount 
paid  for  the  land,  with  interest,  the 
taxes  paid  on  such  part,  and  expenses 
of  recording. 

Fennessey  v.  Abbott,  4  Ky.  Opin. 
469. 

§  133.  Trial. 

§  135. Instructions. 

In  an  action  for  breach  of  covenant 
against  incumbrance,  the  court  should 
by  instruction  direct  the  inquiry  of 
the  jury  to  the  fact  whether  there  was 
a  lien  on  the  identical  property  cov- 
ered by  the  deed  when  the  conveyance 
was  made,  the  amount  thereof,  and  a 
statement  as  a  matter  of  law  whether 
the  deed  contained  a  covenant  of  gen- 
eral warranty. 

Looney  v.  Hauck,  6  Ky.  Opin.  223. 

COVERTURE. 

Disabilities  of,  see  Husband  and  Wife, 

rv. 

CREDITORS. 

See  Debtors  and  Creditors. 
Remedies    of,    see    Assignments    for 
Benefit  of  Creditors,  V. 

CREDITORS'  SUIT. 

§    3.  Adequate  remedy  at  law. 

9   4. In  general. 

§   9.  Conditions   precedent 

§  13. Ebchaustlon     of    ordinary 

legal  remedies  in  general. 

§  16. Execution  and  return. 

§  23.  Limitations  and  laches. 
S  24.  Parties. 
§  37.  Pleading. 

§3.  Adequate  remedy  at  law. 

§4. In  general. 

A  court  of  equity  has  no  Jurisdic- 
tion to  subject  land  to  sale  to  pay  a 
Judgment  when  the  plaintifF  in  such 
an  action  has  a  complete  remedy  by 
execution  on  his  common-law  judg- 
ment, as  he  can  not  resort  to  equity 
when  he  has  a  complete  legal  remedy. 
Smith  V.  RatclifTe,  10  Ky.  Opin. 
737. 

§   9.  Conditions  precedent. 

§  13. Exhaustion   of  ordinary  legal 

remedies  in  general. 
A  proceeding  to  subject  the  defend- 


ant's interest  in  property  to  pay  a 
Judgment  against  him  can  only  be 
maintained  after  execution  and  a  re- 
turn of  no  property  found,  and  such 
an  execution  must  be  directed  to  the 
county  where  the  Judgment  was  rend- 
ered or  of  the  defendant's  residence. 
Tanner  v.  Howard,  10  Ky.  Opio. 
793. 

In  the  absence  of  any  lien  on  prop- 
erty, a  return  of  nulla  bona  is  neces- 
sary to  give  a  court  of  equity  juris- 
diction to  subject  property  to  a  debt- 
or's claim,  as  no  cause  of  action  ex- 
ists in  equity  in  a  cause  where  the 
creditor  has  failed  to  exhaust  his  com- 
mon-law remedy. 

Kroger  v.  Roger  Wheel  Co.,  10  Ky. 
Opin.  900. 

§  16. Execution  and  return. 

A  creditor  who  has  not  procured  a 
judgment  and  execution  and  a  return 
of  nulla  bona  can  not  maintain  a  suit 
to  subject  property  or  set  aside  a 
mortgage  because  made  in  fraud  of 
credi  tors . 

Brewer  v.  Hill,  10  Ky.  Opin.  30. 

§23.  Limitations  and  laches. 

Where  a  petition  is  filed  in  a  cred- 
itor's suit,  though  after  the  six 
months'  limitation,  and  reference  is 
made  in  same,  to  the  other  suits  then 
pending  for  the  same  relief,  their 
rights  cannot  be  defeated  by  the  other 
creditors  dismissing  so  much  of  their 
petition  as  sought  relief  under  the  in- 
solvent creditors'  act. 

Gordon,  Harbison  &  Co.  v.  Acton. 
4  Ky.  Opin.  600. 

§24.  Parties. 

In  a  creditor's  suit,  to  subject  a  life 
estate  descending  to  the  debtor,  un- 
der a  will,  providing  that  the  prop- 
erty was  to  be  held  by  the  debtor  for 
his  children,  but  under  his  control  and 
in  every  respect  as  his  own,  but  not 
subject  to  his  debts,  it  is  held  that 
the  children  were  necessary  parties 
thereto. 

Litton  V.  Litton,  Gdn.,  3  Ky.  Opin- 
439. 

In  a  suit  to  subject  an  interest  In 
property  to  pay  a  Judgment  against 
the  owner  of  such  interest,  all  par- 
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ties  in  whom  was  the  equitable  title 
should  be  brought  before  the  court. 
Tanner  v.   Howard,   10  Ky.  Opln. 
793. 

§37.  Pleading. 

An  answer  setting  up  as  a  ground 
of  defense  to  an  action  by  creditors 
that  the  property  in  question  had  been 
given  to  the  debtor  and  his  heirs  free 
from  his  debts,  is  not  subject  to  de- 
murrer. 

Stephens  v.  Bishop,  3   Ky.  Opin. 
351. 

CRIMINAL  COURTS. 

Jurisdiction  of,  see  Courts,  S  118. 
Transfer  of  criminal  case  from  circuit 
court,  see  Courts,  §  118. 

CRIMINAL  LAW. 

I.  NATURE     AND     ELEMENTS     OF 
CRIME    AND    DEFENSES    IN 
GENERAL. 
§28.  Degrees  of  offenses. 
§31.  Defenses  in  general, 
n.  CAPACITY      TO      COMMIT      AND 
RESPONSIBILITY     FOR 
CRIME. 
§47.  Insanity.  > 

§48. ^In  general. 

§58.  Persons     acting     under     au- 
thority or  direction  of  others, 
m.  PARTIES  TO  OFFENSES. 

§63.  Principals  in  second  degree. 
§  68.  Accessories  before  the  fact. 
§  69. In   general. 

IV.  JURISDICTION. 

§  84.  Constitutional  and  statutory 

provisions. 
§102.  Loss  or  divestiture  of  juris- 
diction. 

V.  VENUE. 

(A)  PLACE   OF    BRINGING    PROS- 
ECUTION. 
§112.  Offenses    committed    partly 
in  one  county  and  partly  m 
another. 
(8)  CHANGE  OF  VENUE. 
§  129.  Application. 
§130. Form   and  requisites   in 


general. 
S 134. ^Affidavits       and 


other 


proof. 
Vn.  FORMER  JEOPARDY. 

§  161.  Nature  and  grounds  of  de- 
fense. 


§  164.  Elements  of  former  jeop- 
ardy. 

§  172. Jury  and  oath. 

§  181.  Discharge  of  jury  without 
verdict. 

§  187.  Conviction. 

§  194.  Identity  of  offenses. 

§  197. Offenses  of  which  ac- 
cused could  have  been  con- 
victed in  former  prosecutions. 

VIII.  PRELIMINARY  COMPLAINT, 
AFFIDAVIT.  WARRANT,  EX- 
AMINATION. COMMITMENT 
AND  SUMMARY  TRIAL. 

§  240.  Holding  accused  to  answer. 

IX.  ARRAIGNMENT  AND  PLEAS, 
AND  NOLLE  PROSEQUI  OR 
DISCONTINUANCE. 

§  266.  Refusal  or  failure  to  plead. 

§  289.  Plea  of  former  jeopardy  or 
former  acquittal  or  convic- 
tion. 

§  290. Nature  and  necessity. 

§  292. Requisites  and  suffi- 
ciency. 

§  303.  Discontinuance. 

X.  EnriDENCE. 

(A)  JUDICIAL  NOTICEp  PRE- 
SUMPTIONS,  AND  BURDEN 
OF  PROOF. 

§  326.  Burden  of  proof. 

§327. Extent     of     burden     of 

prosecution. 

(B)  FACTS  IN  ISSUE  AND  RELE- 
VANT TO  ISSUES  AND  RES 
GESTAE. 

§  351.  Subsequent     conditions     or 

conduct  of  accused. 
§  362.  Res  gestae. 
§  363. Relation    to    offense    in 

general. 
§  364. ^Acts  and   statements   of 

accused. 
§  368. Acts  and   statements  of 

third  persons. 

(C)  OTHER  OFFENSES,  AND 
CHARACTER  OF   ACCUSED. 

§  374.  Proof   and    effect    of   other 

offenses. 
§  375.  Character  or  reputation  of 

accused. 
§  379. General  reputation. 

(D)  MATERIALITY  AND  COMPE- 
TENCY  IN   GENERAL. 

§  382.  Materiality  in  general. 
§  385.  Competency   In  general. 
(F)  ADMISSIONS,       D  E  C  L  A  R  A- 
TIONS,    AND    HEARSAY. 
§  405.  Admissions  by  accused. 
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§  406. In  general. 

§  411.  Declarations  by  accused. 

§  412. In  general. 

§  419.  Hearsay  in  general. 
(G)  ACTS    AND     DECLARATIONS 
OF      CONSPIRATORS      AND 
CODEFENDANTS. 

§  422.  Grounds  of  admissibility  in 
Keneral 
(I)   OPINION   EVIDENCE. 

§  448.  Conclusions  and  matters  of 
opinion   or  facts. 

§  482.  Examination  of  experts. 

§  483. In  general. 

§  485. Hypothetical      questions 

and  answers. 
(J)  TESTIMONY        OF        ACCOM- 
PLICES    AND     CODEFEND- 
ANTS. 

§  509.  Corroboration      of     accom- 
plice. 
(K)   CONFESSIONS. 

§  517.  Admissibility  in  general. 

§  520.  Promises   or  other   induce- 
ments. 

§  522.  Threats   and   fear. 
(L)   EVIDENCE  AT  PRELIMINARY 
EXAMINATION  OR  AT  FOR- 
MER TRIAL. 

§  539.  Necessity  and  admissibility 
of   proof  of   preliminary   pro- 
ceedings  in  general. 
(M)   WEIGHT  AND  SUFFICIENCY. 

§  552.  Circumstantial  evidence. 

§  554.  Testimony  or  statement  of 
accused. 

§  561.  Reasonable  doubt. 
XL  TIME  OF  TRIAL  AND  CONTINU- 
ANCE. 

§  576.  Discharge  of  accused  for  de- 
lay. 

§  583.  Right    of    accused    to    con- 
tinuance. 

§  584. In  general. 

§  587.  Successive    applications. 

§  588.  Grounds  for  continuance. 

§  592. ^Absence  of  party. 

§  593. Absence  of  counsel. 

§  594. Absence    of    witness    or 

evidence  in  general. 

§  595. Competency  or  material- 
ity of  expected  evidence. 

§  596. Cumulative   or   impeach- 
ing evidence. 

§  598. ^Diligence. 

§  600.  Admissions  to  prevent  con- 
tinuance. 

§  602.  Application     and     affidavits 
for   continuance. 


§  603. In  general. 

XII.  TRIAL. 

(A)  PRELIMINARY    PROCEED- 

INGS. 

S  618.  Condition  of  prosecution  in 
general. 

§  622.  Separate  trial  of  codef end- 
ants. 

(B)  COURSE    AND    CONDUCT  OF 

TRIAL    IN    GENERAL. 
§  633.  Regulation  in  general. 
§  636.  Presence  of  accused. 

(C)  RECEPTION    OF    EVIDENCE. 
§  662.  Right    of    accused    to   con- 
front witnesses. 

S  665.  Separation     and     exclusion 

of  witnesses. 
§  678.  Election   between  acts. 
§  680.  Order  of  proof  in  general. 

(E)  ARGUMENTS  AND  CONDUCT 

OF  COUNSEL. 

§  702.  Scope  and  effect  of  open- 
ing  statement 

§  704. For  defense. 

§  708.  Scope  and  effect  of  sum- 
ming up. 

§  709. For  prosecution. 

§  711.  Limiting  scope  or  time  of 
argument 

§  728.  Objections  and  exceptions. 

(F)  PROVINCE    OF    COURT    AND 

JURY. 
§  733.  Question  of  law  or  of  fact 
9  734. Questions  of  law  in  gen- 
eral. 

§  741. ^Weight    and    sufBciency 

of  evidence  in  general. 
§  753.  Direction  of  verdict 
§  754.  Instructions  invading  prov- 
ince of  jury. 
§  757. — —Credibility  of  accused. 

(G)  NECESSITY,  REQUISITES, 

AND  SUFFICIENCY  OF  IN- 
STRUCTIONS. 

§  769.  Duty  of  judge  In  general. 

§  770.  Issues  and  theories  of  case 
in  general. 

§  772.  Elements  and  incidents  of 
offense,  and  defenses  in  gen- 
eral. 

§  773.  Insanity. 

§  780.  Testimony  of  accomplices. 

§  782.  Determination  o  f  suffi- 
ciency of  evidence  in  general. 

§  783^.  Excluding  evidence  from 
consideration. 

§  784.  Circumstantial  evidence. 

§785.  Credibility    of    witnesses. 

§  789.  Reasonable  doubt 
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S795.  Grade  or  degree  of  offense. 

$813.  Abstract  instructions  in 
general. 

§814.  Application  of  instructions 
to  case. 

§822.  Construction  and  effect  of 
charge  as  a  whole. 

§823.  Error  in  instructions  cured 
by  withdrawal  or  giving  other 
instructions. 
(H)  REQUESTS     FOR     INSTRUC- 
TIONS. 

§825.  Further  or  more  specific  in- 
structions. 

§829.  Instructions   already   given. 

(J)  CUSTODY,      CONDUCT,      AND 

DELIBERATIONS  OF   JURY. 

§854.  Separation. 
(K)  VERDICT. 

§870.  Special  verdict  or  findings. 

§871.  Preparation  and  formula- 
tion. 

§872.  Rendition   and   reception. 

§876^.  Trial  of  Indictments  to- 
gether. 

XII.  MOTIONS     FOR     NEW     TRIAL 
AND  IN  ARREST. 

§905.  Nature  and  scope  of  rem- 
edy of  new  trial  in  general. 

§922.  Instructions  and  failure  or 
refusal  to  instruct 

§  924.  Misconduct  of  or  affecting 
Jurors. 

§925. In  general. 

§937.  Newly  discovered  evidence. 

§938. In  general. 

§  939. Diligence. 

§  943. Conflicting  or  contra- 
dicted evidence. 

§  967.  Grounds  for  arrest  of  Judg- 
ment. 

§  968. In  general. 

§  970. ^Defects  in  indictment  or 

information. 

§  974.  Motions  in  arrest  of  judg- 
ment. 
XV.  APPEAL  AND   CERTIORARI. 

(A)  FORM     OF    REMEDY,    JURIS- 

DICTION, AND  RIGHT  OF 
REVIEW. 

§  1021.  Decisions  reviewable. 

§  1023. ^Appealable     judgments 

and  orders. 

§1025.  Right  of  defendant  to  re- 
view. 

§1026. In  general. 

(B)  PRESENTATION  AND  RESER- 

VATION IN  LOWER  COURT 
OF  GROUNDS  OF   REVIEW. 


§  1029.  Necessity  of  objections. 

§  1038. ^Instructions. 

§  1044.  Necessity  of  motion  pre- 
senting objection. 

S  1047.  Necessity  of  exceptions. 

§1048. In  general. 

§  1063.  Necessity  of  motion  for 
new  trial  or  in  arrest. 

(C)  PROCEEDINGS    FOR    TRANS- 

FER   OF    CAUSE,    AND    EF- 
FECT THEREOF. 
§  1069.  Time    of    taking    proceed- 
ings. 

(D)  RECORD  AND  PROCEEDINGS 

NOT  IN  RECORD. 
§  1089.  Bill  of  exceptions. 

§  1090. Necessity. 

§  1092. Settlement,  signing,  and 

filing. 
§  1106.  Transmission  and  filing. 

(F)  DISMISSAL,    HEARING,    AND 

REHEARING. 
§  1131.  Dismissal. 

(G)  REVIEW. 

S 1134.  Scope  and  extent  in  gen- 
eral. 

§  1140.  Presumptions. 

§  1144. Facts     or     proceedings 

not  shown  by  record. 

§  1146.  Discretion  of  lower  court. 

§  1151. Continuance. 

§  1153. Reception  of  evidence. 

§  1157.  Questions  of  fact,  verdicts 
and  findings. 

§  1161.  Harmless  error. 

§  1162. Prejudice   to   rights   of 

party  as  ground  of  review. 

§  1165. Prejudice  to  defendant 

in  general. 

S  1168. Rulings  as  to  evidence 

in  general. 

§  1169. Admission  of  evidence. 

§  1172. Instructions. 

(H)   DETERMINATION    AND    DIS- 
POSITION OF  CAUSE. 

§1185.  Reversal. 

§  1186. In  general. 

XVII.  PUNISHMENT   AND   PREVEN- 
TION OF  CRIME. 

§  1208.  Extent  of  punishment  in 
general.  • 

See  Assault  and  Battery;  Bail;  Indict- 
ment and  Information. 

Admissibility  of  coroner's  minutes 
made  at  inquest,  see  Homicide,  §  222. 

Appeal,  see  Homicide,  X. 

Arrest  on  criminal  charges,  see  Ar- 
rest, II. 
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Carrying  concealed  weapons,  see  Wea- 
pons, §  10. 

Conviction  on  confession  of  accused, 
see  Burglary,  §  41. 

Conviction  without  appearance,  see 
Municipal  Corporations,  S  634. 

Criminal  liability  for  fraud,  see  Fraud, 
III. 

Dying  declarations,  see  Homicide,  VII, 
C. 

Evidence,  see  Homicide,  VII;  Larceny, 
II,  B. 

Evidence  of  attempt  to  sell  forged 
note,  see  Forgery,  §  36. 

Evidence  of  intent,  see  Burglary,  §  31. 

False  tax  list,  see  Taxation,  §  335%. 

Indictment  not  competent  evidence, 
see  Conspiracy,  §  45. 

Instruction,  see  Receiving  Stolen 
Goods,  §  9;  Robbery,  §  25. 

Liability  of  defendants  for  costs,  see 
Costs,  §  292. 

Offenses  against  liquor  law,  see  In- 
toxicating Liquors,  VI. 

Offenses  by  street  railroad  company, 
see  Street  Railroad,  §  122. 

Presumption  as  to  statutes  of  another 
state,  see  Counterfeiting,  §  18. 

Testimony  of  conspirator,  see  Wit- 
nesses, §  88. 

Transfer  of  criminal  case,  see  Re- 
moval of  Causes,  §  10. 

I.  NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES  IN 

GENERAL. 

§28.  Degrees  of  offenses. 

Robbery  and  larceny  are  not  degrees 
of  the  same  ofFense,  but  they  are  dis- 
tinct offenses. 

Griffith  V.  Commonwealth,  9  Ky. 
Opin.  513. 

The  statute  provides  that  if  there 
be  a  reasonable  doubt  of  the  degree  of 
the  offense  committed  by  the  defend- 
ant he  shall  only  be  convicted  of  the 
lower  degree,  and  the  court  erred  in 
refusing  to  so  instruct  the  jury. 

Adkins   v.   Commonwealth,  9  Ky. 
Opifi.  725. 

> 

§31.  Defenses  In  general. 

It  is  no  excuse  for  the  commission 
of  a  criminal  act  in  this  state  that  the 
same  act  had  been  done  in  another 
state. 

Clark   V.    Commonwealth,    3    Ky. 
Opin.  41. 


II.  CAPACITY  TO  COMMIT  AND  RE- 
SPONSIBILITY FOR  CRIME. 

§47.  Insanity. 

§43. In  general. 

Insanity  of  a  defendant  at  the  time 
of  the  commission  of  a  crime  is  a  com- 
plete defense;  and  where  there  is  evi- 
dence produced  in  a  criminal  cause 
that  the  defendant  was  at  the  time  of 
the  offense  on  the  verge  of  delirimn 
tremens,  and  where  instructions  are 
asked,  the  court  should  instruct  the 
jury  that  if  they  believed  from  the 
evidence  that  the  defendant  at  the 
time  of  the  commission  of  the  crime 
was  not  sane,  and  could  not,  because 
of  mental  incapacity,  know  right  from 
wrong,  whether  that  incapacity  was 
caused  by  drink  or  not,  they  should 
acquit. 

McFall   v.   Commonwealth,  8  K7. 
Opin.  236. 

Where  a  defendant  in  a  criminal 
prosecution  had  been  adjudged  insane 
by  a  judicial  inquiry  shortly  before 
the  commission  of  the  offense  charged 
against  him,  and  this  is  shown  by  the 
evidence,  the  burden  of  showing  the 
sanity  of  the  accused  is  on  the  prose 
cutlon,  and  it  must  prove  that  mental 
derangement  had  ceased  to  exist 
Talbott  V.  Commonwealth,  10  Ky. 
Opin.  153. 

In  law  insanity  is  a  generic  term  and 
embraces  every  case  of  defect  of  rea- 
son or  weakness  of  mind  which  leaves 
the  person  without  mental  capacity  to 
distinguish  right  from  wrong  or  with- 
out the  will  power,  knowing  right  from 
wrong,  to  control  a  tendency  to  wrong 
doing. 

Richey  v.  Commonwealth,  13  Ky. 
Opin.  177. 

§58.  Persons    acting    under   authority 

or  direction  of  others. 
There  can  be  no  agency  in  crime, 
and  a  landlord  who  was  not  present  or 
directing  his  tenant  to  build  a  fence 
in  a  public  highway  can  not  be  held 
guilty,  since  in  such  case  the  prose- 
cution should  be  against  the  tenant 
Barnard  v.  Commonwealth,  8  Ky. 

Opin.  760. 

III.     PARTIES  TO  OFFENSES. 

§63.  Principais  in  second  degree. 
In  order  to  convict  for  misdemeanor. 
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it  is  not  necessary  for  the  offender  to ; 
have  been  the  actual  perpetrator  of 
the  wounding;  it  was  only  necessary 
that  he  was  present,  aiding  and  abet- 
ting the  act,  to  make  him  a  principal 
in  the  second  degree. 

Commonwealth   v.   Kelley,    3   Ky. 
Opin.  707. 

§6S.  Acceasories    before   the   fact. 

§69. In  general. 

There  are  but  two  classes  of  acces- 
sories in  crime,  before  the  fact  and 
after  the  fact,  but  there  Is  no  such 
thing  icnown  to  the  law  as  an  acces- 
sory at  the  fact. 

Wilcox  V.  Commonwealth,  10  Ky. 
Opin.  313. 

There  can  be  no  accomplices  in  the 
offense  of  gambling,  since  each  de- 
fendant is  liable  as  principal. 

Conmion wealth   v.   Jones,   10  Ky. 
Opin.  320. 

IV.     JURISDICTION. 

§84.  Constitutional  and  statutory  pro- 
visions. 
The  sutute  limiting  the  right  of  ap- 
peal to  the  Court  of  Appeals  to  cases 
where  the  amount  involved  in  the  Judg- 
ment is  less  than  fifty  dollars,  has  no 
application  to  criminal  cases. 

Commonwealth  v.  May,  8  Ky.  Opin. 
573. 

§102.  Loss  or  divestiture  of  Jurisdic- 
tion. 
Where  two  indictments  have  been 
rendered  against  a  defendant  in  a 
court  whose  Jurisdiction  is  limited  to 
a  fine  of  $100.00,  taking  of  one  bond 
for  $200.00  for  appearance  in  both 
cases,  is  void,  and  releasing  a  defend- 
ant upon  such  a  bond  will  operate  to 
dismiss  the  proceedings  against  him 
entirely. 

Boyer    v.    Commonwealth,    3    Ky. 
Opin.  224. 

V.     VENUE, 

(A)  PLACE    OF    BRINGING    PROSE- 
CUTION. 

§112.  Offenses    committed    partly    In 
one    county    and    partly    In    an- 
other. 
Where     one     steals     a     horse     in 


one  county  the  circuit  court  of  that 
county  has  Jurisdiction  of  the  offense. 
Peters   v.   Commonwealth,   9   Ky. 
Opin.  337. 

(B)   CHANGE   OF   VENUE. 

§  129.  Application. 

§  130^ Form  and  requisites  in  gen- 
eral. 
An  application  for  a  change  of  venue 
in  a  criminal  case  must  be  in  writing, 
sworn  to  by  the  defendant,  and  the 
applicant  must  produce  and  file  the 
affidavits  of  at  least  two  other  cred- 
ible persons  not  relatives  nor  of  coun- 
sel for  the  defendant,  and  the  court 
may  hear  evidence  orally  or  by  affi- 
davit in  order  to  determine  the  facts 
as  to  the  credibility  of  the  witnesses 
making  the  affidavits  for  the  change 
of  venue. 

Taylor  v.  Commonwealth,  10  Ky. 
Opin.  480. 

§  134. Affidavits  and  other  proofs. 

When  an  application  is  made  for  a 
change  of  venue  in  a  criminal  case 
it  is  the  duty  of  the  court  to  hear 
evidence  produced,  and  from  the  evi- 
dence determine  whether  the  appli- 
cant is  entitled  to  a  change  of  venue. 
Hicks  V.  Commonwealth,  11  Ky. 
Opin.  214. 

VII.     FORMER    JEOPARDY. 

§  161.  Nature  and  grounds  of  defense. 
Gen.  Stats.  (1881),  ch.  29,  art.  1, 
§  12,  which  authorizes  an  increased 
punishment  for  grand  larceny  where 
former  convictions  are  alleged  and 
proved,  is  not  in  violation  of  the 
state  constitution  which  provides  that 
no  one  shall  for  the  same  offense  be 
twice  put  in  Jeopardy. 

Taylor  v.  Commonwealth,  11  Ky. 
Opin.  642. 

§  164.  Elements   of  former  Jeopardy. 

§  172. Jury  and  oath. 

It  is  not  proper  in  any  case  for  the 
court  to  Instruct  the  Jury  that  the 
law  implies  malice  from  any  fact  or 
facts  proven. 

Banks  v.  Commonwealth,  10  Ky. 
Opin.  297. 

A  defendant  is  not  in  legal  Jeopardy 
at  the  time  the  court,  upon  motion  of 
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the  state,  quashed  the  indictment  and 
resubmitted  the  charge  to  the  grand 
Jury,  because  no  part  of  the  Jury  had 
been  empanelled,  which  must  precede 
the  reading  of  the  Indictment  and 
statement  of  the  defendant's  plea. 
Tye  V.  Commonwealth,  11  Ky. 
Opin.  206. 

§  181.  Discharge  of  Jury  without  ver- 
dict. 
Where,  after  all  the  evidence  in  a 
criminal  action  for  malicious  prosecu- 
tion was  introduced,  the  prosecuting 
attorney  had  the  Jury  withdrawn  and 
the  indictment  dismissed,  it  constitu- 
tes a  bar  to  another  prosecution  for 
the  same  offense. 

Blair  v.  Meshew,  7  Ky.  Opin.  103. 

§  187.  Conviction. 

Where  there  are  two  Indictments 
against  accused,  the  first  charging  him 
with  stealing  a  horse  from  J.  B.  Simp- 
son in  October,  1872,  and  the  other 
with  stealing  the  same  horse  from  J. 
B.  Simpson  in  December,  1874,  and 
he  is  tried  and  convicted  on  the  sec- 
ond charge,  such  conviction  is  a  bar 
to  a  prosecution  under  indictment 
No.   1. 

Raley    v.    Commonwealth,    9    Ky. 
Opin.  189. 

The  plea  by  a  defendant  of  former 
acquittal  i^  a  good  defense,  where 
the  conviction  for  an  injury  to  a  per- 
son by  assaulting  and  beating  him  de- 
nominated an  intimidation  and  dis- 
turbance, and  the  second  charge  is 
for  assault  and  battery  based  on  the 
same  facts  and  circumstances,  the 
former  offense  of  which  he  was  con- 
victed belonging  to  the  same  class  of 
offenses,  the  latter  being  a  degree  of 
the  former  offense. 

Offutt  V.   Commonwealth,   11   Ky. 
Opin.  287. 

§194.  Identity  of  offenses. 

§197. Offenses    of    which    accused 

could    have    been    convicted    in 

former  prosecutions. 
W^here  in  a  charge  against  a  de- 
fendant for  keeping  a  tippling  house 
on  a  specified  day,  the  common- 
wealth's attorney  asked  the  court  to 
charge  the  Jury  that  a  selling  at  any 
time  w^ithin  the  year  constituted  the 
offense,    and    the    charge    was    given 


and  the  defendant  conyicted,  the  ver- 
dict and  conviction  may  be  pleaded 
in  bar  to  a  prosecution  under  another 
indictment  for  the  same  offense  at 
another  time  during  the  same  period 
covered  by  the  court's  charge. 

Roy    V.     Commonwealth,    9    Ky. 
Opin.  572. 

VIII.  PREai/IMINARY     COMPLAINT. 
AFFIDAVIT,    WARRANT,    EX- 
AMINATION,      COMMIT- 
MENT     AND      SUM- 
MARY TRIAL. 

§240.  Holding  accused  to  answer. 

After  hearing  all  the  evidence,  and 
entering  upon  its  Judgment,  fixing  the 
amount  of  bail,  and  committing  the 
accused  to  Jail,  the  examining  court, 
has  discharged  all  its  duties,  and  its 
Jurisdiction  terminates  by  operation 
of  law. 

Holt    v.     Commonwealth,    4    Ky. 
Opin.  143. 

IX.  ARRAIGNMENT     AND     PLEAS. 
AND  NOLLE  PROSEQUI  OR 

DISCONTINUANCE. 

§266.  Refusal  or  failure  to  plead. 

Where  there  has  been  no  plea  to 
the  Indictment  before  the  trial  in  the 
circuit  court,  and  no  objection  made 
because  of  such  omission,  the  case 
will  be  treated  in  the  Court  of  Ap- 
peals as  if  the  plea  had  been  made. 
Barnard  v.  Commonwealth,  8 
Ky.  Opin.  760. 

§  298.  Plea  of  former  Jeopardy  or  form- 
er acquittal  or  conviction. 
Where  the  accused  in  a  criminal 
case  is  placed  upon  trial  before  a 
Jury  sworn  to  try  the  issue  raised 
by  his  plea  of  not  guilty  to  a  valid 
indictment,  his  acquittal  is  a  com- 
plete bar  to  a  further  prosecution  but 
the  accused  should  plead  former  ac- 
quittal instead  of  moving  for  his  dis- 
charge. 

Commonwealth   v.   Daniel,   9  Kj. 
Opin.  96. 

Evidence  of  a  former  acquittal  in  a 
criminal  case  is  inadmissible  where 
the  plea  of  former  acquittal  had  not 
been  properly  entered,  the  only  record 
of  such  a  plea  being  "This  day  came 
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the  defendant  and  entered  a  plea  of 
not  guilty  and  former  acquittal." 

Chambers    v.    Commonwealth,    10 
Ky.  Opin.  540. 

§290. Nature  and   necessity. 

Where  the  Jury  is  sworn  to  try  a 
criminal  case  before  the  defendant 
is  arraigned  or  enters  his  plea,  anfl 
after  motion  is  made  for  the  discharge 
of  the  accused  because  once  in  Jeop- 
ardy, and  it  is  overruled,  and  the 
accused  is  arraigned  and  enters  his 
plea  of  not  guilty,  and  the  Jury  is 
resworn,  and  at  the  termination  of 
the  trial  the  Jury  find  him  guilty,  the 
failure  to  have  him  plead  to  the  charge 
bef(»e  the  Jury  was  first  sworn  did 
not  harm  him,  and  will  not  amount  to 
being  twice  placed  in  Jeopardy  for 
one  ofTense. 

Minor  v.   Commonwealth,  12  Ky. 
Opin.  211. 

§292. Requisites    and    sufficiency. 

A  plea  of  former  jeopardy  is  insuffi- 
cient when  it  does  not  show  that  the 
hidictment  dismissed  in  pursuance  to 
the  court's  mandate  was  a  legally 
Bufficient  indictment,  since  one  could 
not  have  been  in  legal  Jeopardy  unless 
his  former  trial  was  upon  a  good  In- 
dictment for  the  same  offense. 

Warmouth  v.   Commonwealth,   12 
Ky.  Opin.  387. 

§303.  Discontinuance. 

The  mere  filing  away  of  an-  indict- 
ment is  not  a  dismissal  of  the  prose- 
cution. 

Botts    V.    Commonwealth,    4    Ky. 
Opin.  610. 

X.     EVIDENCE. 

(A)   JUDICIAL   NOTICE,   PRESUMP- 
TIONS, AND  BURDEN   OF 
PROOF. 

§326.  Burden  of  proof. 

The  burden  is  on  the  commonwealth 
to  establish  the  guilt  of  the  party  ac- 
cused of  the  crime. 

Commonwealth  v.  Bunnell,  7  Ky. 
Opin.  196. 


§327- 


■Extent  of  burden  on  prosecu- 


tion. 
Where  the  evidence  on  the  part  of 
the  commonwealth,  or     that     offered 


both  by  the  commonwealth  and  ac< 
cused,  relates  to  what  took  place  at 
the  time  the  alleged  offense  was  com- 
mitted, or  arises  out  of  the  circum- 
stances attending  it,  the  burden  is  on 
the  prosecution. 

Moore  v.  Commonwealth,  7     Ky. 
Opin.  218. 

(B)    FACTS    IN    ISSUE    AND    RELE- 
VANT TO  ISSUES,  AND  RES 
GESTAE. 

§351.  Subsequent  coiidltions  or  con- 
duct of  accused. 
In  a  criminal  case  where  the  defend- 
ant was  charged  with  the  larceny  of 
a  watch,  it  was  error  for  the  court  to 
refuse  to  permit  the  defendant  to 
prove  that  before  he  knew  he  was  sus- 
pected of  the  crime,  he  exhibited  the 
watch  to  persons  and  inquired  of  them 
whether  they  had  lost  it  and  whether 
they  knew  to  whom  it  belonged,  and 
stated  to  them  that  he  had  Just  picked 
it  up  in  the  yard  and  desired  to  find 
the  owner. 

Branham  v.  Commonwealth,  8  Ky. 
Opin.  581. 

§  362.  Res  gestae. 

§363. Relation  to  offense  In  gen- 
eral. 
Declarations  to  be  admissible  as 
part  of  the  res  gestae  must  be  contem- 
poraneous with  the  fact;  yet  when 
they  are  connected  with  or  grow  out 
of  it,  they  may  even  when  made  after 
a  lapse  of  time  be  admissible. 

Galloway    v.    Commonwealth,    11 
Ky.  Opin.  951. 

The  declarations  of  the  participants 
in  an  act  which  accompany  it  and 
serve  to  explain  or  qualify  it  are  ad- 
missible in  testimony  as  a  part  of  the 
res  gestae  but  the  statement  of  a  by- 
stander is  Inadmissible. 

French  v.  Commonwealth,  13  Ky. 
Opin.  1040. 

§364. Acts   and   statements   of  ac- 
cused. 
Declarations  made  to  a  witness  by 
the  accused  about  five  minutes  after 
the  shooting  are  not  admissible  as  a 
part  of  the  res  gestae;   the  declara- 
tion was  a  mere  narrative  of  a  then 
past  event,  and  was  incompetent. 
Gale     v.  Commonwealth,  10     Ky. 
Opin.  301. 
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On  the  trial  of  an  accused  person 
for  murder  a  statement  made  by  him 
a  few  minutes  after  the  killing,  near 
the  place  and  in  hearing  and  pres- 
ence of  witnesses  not  called  by  the 
commonwealth,  is  admissible  for  the 
prisoner  as  part  of  the  res  gestae. 
Galloway  v.  Commonwealth,  \I1 
Ky.  Opin.  951. 

A  declaration  of  one  accused  of 
murder,  who  is  a  deputy  marshal, 
made  a  few  minutes  prior  to  his  at- 
tempt to  arrest  a  person,  to  the  effect 
that  he  was  starting  to  make  an  ar- 
rest, is  admissible  as  a  part  of  the 
res  gestae  when  in  trying  to  make 
such  arrest  the  accused  took  life. 
Forman  v.  Commonwealth,  13  Ky. 
Opin.  1021. 

§  368. Acts  and  statements  of  third 

persons. 
A  person  charged  with  the  commis- 
sion of  a  crime  may  establish  his  inno- 
cense  by  showing  its  commission  by 
another,  but  he  can  not  exonerate 
himself  by  showing  that  another  per- 
son, when  charged  with  the  offense 
failed  to  deny  his  guilt,  or  by  proving 
conversations  or  admissions  made  by 
another. 

Bowman  v.  Commonwealth,  7  Ky. 

Opin.   656. 

(C)  OTHER  OFFENSES,  AND  CHAR- 
ACTER OF  ACCUSED. 

§374.  Proof  and  effect  of  other  of- 
fenses. 
In  a  murder  trial,  where  the  de- 
fendant is  charged  with  killing  one 
person,  evidence  is  not  admissible 
showing  that  the  defendant  also  killed 
another  person,  where  not  admissible 
as  a  part  of  the  res  gestae. 

Highly   V.   Commonwealth,   8   Ky. 
Opin.   579. 

§  375.  Character  or  reputation  of  ac- 
cused. 
The  commonwealth  can  not  call  wit- 
nesses to  establish  the  general  bad 
reputation  of  one  on  trial  for  murder; 
but  where  such  witnesses  are  called 
by  the  accused  to  establish  the  de- 
ceased's bad  reputation  the  common- 
wealth's attorney  upon  cross-exami- 
nation has  the  right  to  interrogate  the 
witnesses  with  a  view  of  determining 


the  weight  and  value  of  their  t^ti- 
mony. 

Downey  v.  Commonwealth,  13  Ky. 
Opin.  999. 

§  379. General    reputation. 

Evidence  having  been  introduced 
as  to  the  character  of  a  witness  at  the 
trial  in  a  criminal  case,  at  the  time 
of  the  trial,  it  is  competent  to  prove 
by  a  witness  what  the  character  was 
two  or  three  years  prior  to  the  trial. 
Wilson  V.  Commonwealth.  10  Ky. 
Opin.  503. 

(D)      MATERIALITY    AND     COMPE- 
TENCY  IN  GENERAL. 

■ 

§382.  Materiality  In   general. 

Conversations    between    the    plain- 
tiff and  a  witness  of  defendant,  which 
was  brought  out  at  the  trial  by  de- 
fendant,  are   competent   evidence. 
Rhodus  V.  Ogg,  1  Ky.  Opin.  436. 

§385.  Competency  in  general. 

Where  two  witnesses  in  a  case  in 
which  the  accused  is  charged  with 
larceny,  swear  that  they  were  present 
in  the  room  where  the  larceny  is 
charged  to  have  been  committed,  and 
the  commonwealth  brings  on  the  stand 
the  prosecuting  witness,  who  in  re- 
buttal is  allowed  to  testify  that 
neither  of  the  two  witnesses  were 
in  the  room,  the  defense  should  be 
permitted  to  show  by  a  third  wit- 
ness, who  claims  to  have  been  in  the 
room  at  the  time,  that  said  two  wit- 
nesses for  the  defense  were  in  the 
room  at  the  time  the  larcency  is 
charged  to  have  been  committed. 
Lockhard  v.  Commonwealth,  13 
Ky.   Opin.   630. 

(F)    ADMISSIONS,    DECLARATIONS, 
AND    HEARSAY. 

§405.     Admissions  by  accused. 

§406. In  general. 

The  evidence  of  a  witness  who  de- 
tails all  of  a  conversation  which  he 
can  recollect  is  admissible,  and  while 
the  adversary  is  entitled  to  prove  all 
of  such  conversation,  his  inability  or 
failure  to  do  so  will  not  render  the 
part  given  inadmissible. 

Adkins  v.   Commonwealth.,  9  Ky. 
Opin.  467. 
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When  a  confession  is  made  through 
the  influence  of  hope  or  fear  applied 
by  a  third  person  to  the  prisoner's 
mind,  it  is  not  admissible  as  evi- 
dence against  him;  and  if  a  confes- 
sion is  obtained  under  inducements 
offered  by  those  having  the  prisoner 
in  custody  it  is  inadmissible  as  evi- 
dence. 

Moore  v.    Commonwealth,   9   Ky. 
Opin.  719. 

§411.  Declarations  by  accused. 

§412. In  general. 

Where  the  commonwealth  in  a 
criminal  case  has  proven  a  part  of  a 
conversation,  the  defendant  has  a 
right  to  prove  the  entire  conversa- 
tion. 

Shipp   V.    Commonwealth,    8    Ky. 
Opin.  652. 

Where  the  commonwealth  in  a 
criminal  case  introduces  a  part  of  a 
conversation  had  with  the  defendant, 
the  defense  has  the  right  to  give  the 
whole  of  the  conversation  and  to  ex- 
plain it  fully. 

Greenwade  v.  Commonwealth,  10 
Ky.  Opin.  127. 

§419.  Hearsay  in  general. 

At  the  trial  of  one  charged  wiih 
burglary,  a  woman  who  was  in  the 
house  entered  by  the  burglar  was  per- 
mitted to  testify  that  her  son,  who 
was  not  used  as  a  witness,  when  he 
saw  the  burglar  in  the  house  said 
to  him,  "What  are  you  doing  here, 
Henry  French"  (the  same  French  on 
trial);  and  it  was  held  to  be  error 
because  the  son's  statement  was  mere 
hearsay,  coming  from  the  mother  and 
was  not  a  part  of  the  res  gestae. 
French  v.  Commonwealth,  13  Ky. 
Opin.  1040. 

(G)  ACTS  AND  DECLARATIONS  OF 
CONSPIRATORS    AND    CO- 
DEFENDANTS. 

§422.  Grounds  of  admissibility  in  gen- 
eral. 
Where  two  persons  are  Jointly  in- 
dicted and  t^ed  toretlier,  and  each 
convicuia  ju  luiMiSiaughter,  but  the 
evidence  fails  to  show  that  the  con- 
spiracy charged  in  the  indictment  did, 
in  fact,  exist,  it  is  error  for  the  trial 
court   to    refuse    to    permit   each    to 
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testify  on  the  trial  as  a  witness;  since 
to  deprive  a  person  charged  with  a 
criminal  offense  of  the  testimony  of 
one  Jointly  indicted  with  him,  it 
should  be  made  to  reasonably  appear 
from  the  evidence  of  the  whole  case 
that  such  conspiracy  existed. 

Sparks  v.  Commonwealth,  13  Ky. 
Opin.  110. 

(I)    OPINION    EVIDENCE. 

§  448.  Conclusions  and  matters  of  opin- 
ion or  facts. 
It  is  a  general  rule  that  non-expert 
witnesses  are  not  permitted  to  give 
their  opinions  as  evidence,  but  wit- 
nesses may  testify  to  the  result  of 
their  observations  made  at  the  time 
in  regard  to  common  appearances  or 
facts,  and  a  condition  of  things  which 
can  not  be  reproduced  and  made  palp- 
able to  the  Jury. 

Kennedy  v.  Commonwealth,  10  Ky. 
Opin.  95. 

In  the  trial  of  a  homicide  case,  it  is 
not  error  for  the  court  to  refuse  to 
permit  evidence  to  he  introduced  show^ 
ing  what  a  witness  thought  certain 
actions  of  the  deceased's  meant  when 
such  thoughts  were  not  comunicated 
to  the  accused,  since  the  secret  work- 
ings of  a  witness'  mind  are  not  evi- 
dence. 

Mays   V.    Commonwealth,    12   Ky. 
Opin.  670. 

§482.  Examination  of  experts. 

§483. In  general. 

Medical  practitioners,  having  made 
a  post-mortem  examination,  are  com- 
petent to  give  their  opinions  as  to  the 
probable  effect  of  an  injury  which  they 
describe  to  the  Jury  as  having  been 
inflicted  upon  the  deceased  charged 
in  a  murder  case  to  have  been  killed 
by  the  defendant. 

Rowlett  V.  Commonwealth,  11  Ky. 
Opin.  571. 

§485. Hypothetical    questions    and 

answers. 
Generally  speaking  a  hypothetical 
question  must  be  based  upon  proven 
facts  only,  but  the  object  is  to  eluci- 
date the  truth,  and  it  is  not  so  techni- 
cal as  to  require  that  the  exact 
language  of  witnesses  who  have  testi- 
i  fied  to  the  facts  upon  which  the  ques- 
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tion  is  based  shall  be  used,  but  such 
questions  may  be  based  upon  any 
state  of  facts  which  any  of  the  evi- 
dence sustains. 

Davis   V.   Commonwealth,  13  Ky. 
Opin.  329. 

(J)  TESTIMONY  OF  ACCOMPLICES 
AND   CODEFENDANTS. 

§  509.  Corroboration  of  accomplice. 

A  conviction  can  not  be  had  upon 
the  testimony  of  an  accomplice  un- 
less corroborated  by  other  evidence 
tending  to  connect  the  defendant  with 
the  commission  of  the  offense,  and 
the  corroboration  is  not  sufficient  if 
it  merely  shows  that  the  offense  was 
committed  and  the  circumstances 
thereof. 

Adams  V.  Commonwealth,  13  Ky. 
Opin.  861. 

(K)   CONFESSIONS. 

§517.  Admissibility   in   general. 

Elvidence  of  a  witness  is  admissible 
when  it  shows  so  much  of  a  conver- 
sation of  the  defendant  In  a  murder 
trial  as  can  be  remembered  by  the 
witness,  amounting  to  confession  of 
guilt;  and  the  fact  that  the  witness 
can  not  remember  all  that  was  said 
does  not  render  inadmissible  what  he 
does  remember  of  the  conversation. 
Berry  v.  Commonwealth,  8  Ky. 
Opin.  856. 

Voluntary  confessions  should  be  al- 
lowed to  go  to  the  Jury;  to  exclude 
confessions  from  being  admitted  as 
evidence  it  should  be  made  to  appear 
to  the  court  that  the  motive  of  hope 
or  fear  must  have  been  directly  ap- 
plied by  a  third  person  to  induce 
them,  and  must  have  been  sufficient 
in  the  judgment  of  the  court  to  over- 
come the  mind  of  the  prisoner,  to 
render  the  •  confession  unworthy  of 
credit. 

Taylor  v.   Commonwealth,   9   Ky. 
Opin.  401. 

§520.  Promises  or  other  inducements. 
A  confession  in  a  criminal  case  ob- 
tained by  the  hope  of  immunity  from 
punishment  held  out  to  the  accused  is 
not  admissible  as  evidence  against 
him. 

Smith  V.   Commonwealth,  10  Ky. 
Opin.  261. 


§  522.  Threats  and  fear. 

Where  a  confession  of  crime  is  in- 
duced by  fear,  it  is  not  admissible  in 
evidence,  and  if  the  officer  said  to  the 
accused  after  arrest  that  "Tou  hsd 
better  confess  it"  and  the  prisoner, 
being  a  timid  and  weak  minded  per- 
son, construed  this  as  a  threat  and 
made  a  confession,  such  confession 
should  not  be  admitted  in  evidence. 
McDoyle  v.  Commonwealth,  10 
Ky.  Opin.  150. 


(L)     EVIDENCE    AT    PRELIMINARY 
EXAMINATION    OR   AT   FOR- 
MER TRIAL. 

§539.  Necessity   and    admissibility  of 
proof    of    preliminary    proceed- 
ings in  general. 
Where  accused   gave  incriminating 
testimony  before  an  examining  court, 
the    conmiojiwealth    may    afterwards 
prove   the   statements   made  by  him 
before   the   examining  court,  to  sus- 
tain the  charge  of  the  indictment 
Commonwealth    v.    Benge,   7   Ky. 
Opin.   408. 

(M)    WEIGHT    AND    SUFFICIENCY. 

§552.  Circumstantial  evidence. 

It  is  competent  for  the  common- 
wealth to  prove  the  size  of  the  tracks ' 
found,  the  size  of  the  boots  worn  by 
the  accused,  and  any  fact  which  tend- 
ed to  show  the  correspondence  in  the 
size  between  the  tracks  and  the  boots, 
and  it  was  for  the  jury  to  determine 
the  value  of  such  proof  when  made. 
Babbitt  v.  Commonwealth  of  Ky.. 
5  Ky.  Opin.  522. 

Where  in  a  trial  for  burglary  cir- 
cumstantial  evidence  alone  Is  relied 
upon  by  the  prosecution,  it  is  not 
enough  to  show  that  the  accused 
stated  when  arrested  that  the  goods 
charged  to  be  stolen  could  be  found 
at  a  designated  place,  his  knowledge 
concerning  the  location  of  the  goods 
forms  but  one  link  in  the  chain,  and 
before  the  accused  could  be  convicted 
it  was  necessary  to  connect  this  fact 
with  the  house  alleged  to  have  been 
broken,  and  that.  too.  at  the  time 
when  the  breaking  occurred. 

Williams    V.    Commonwealth,    10 
Ky.   Opin.  245. 
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§554.  Testimony  or  statement  of  ac- 
cused. 
Proof  of  confession  made  to  one 
witness  alone  Is  evidence  which 
should  be  carefully  scanned,  but  the 
confession  If  freely  made  and  satis- 
factorily proved  Is  entitled  to  great 
weight 

Buclcner  v.  Commonwealth,  4  Ky. 
Opin.  646. 

It  is  not  error  to  refuse  to  instruct 
the  jury  that  a  confession  made  alone 
to  one  witness  constitutes  the  weakest 
evidence  admissible  in  law. 

Buckner  v.  Commonwealth,  4  Ky. 
Opin.  646. 

§561.  Reasonable  doubt. 

The  jury  have  no  right  to  weigh  the 
evidence  in  a  criminal  case,  and  they 
have  no  right  to  weigh  the  testimony 
of  any  single  witness;  but  if  they 
have  a  doubt  as  to  the  credibility  of 
a  witness  this  doubt  must  be  resolved 
in  favor  of  the  accused. 

Bauman  v.  Commonwealth,  4  Ky. 
Opin.  613. 

In  prosecutions  for  misdemeanors, 
as  well  as  felonies,  the  accused  should 
not  be  convicted  on  a  preponderance 
of  testimony  if  the  jury  have  a  reason- 
able doubt  of  the  guilt  of  the  accused. 
Adams  v.  Commonwealth,  4  Ky. 
Opin.  608. 

XI.  TIME  OP  TRIAL  AND  CONTINU- 
ANCE. 

§576.  Discharge  of  accused  for  delay. 

The  mere   verbal   direction  of  the 

trial  judge  to  discharge  the  prisoner 

does  not  discharge  him,  since  this  can 

only  be  done  by  an  order  of  record. 

Raney  v.   Commonwealth,  10  Ky. 

Opin.  930. 

§583.  Right    of    accused    to    continu- 
ance. 

§564.^ In  general. 

Where  a  continuance  is  applied  for 
by  a  defendant  in  a  criminal  case  the 
applicant  must  act  candidly  In  his 
dealing  with  the  court,  and  where 
from  the  statements  in  such  an  ap- 
plication there  is  a  doubt  of  good 
faith,  the  court  is  justified  in  refusing 
the  application. 

Halsey  v.  Commonwealth,  10  Ky. 
Opin.  862. 


§587.  Successive  applications. 

The  fact  that  a  criminal  cause  is 
set  for  trial  on  a  certain  day  by  con- 
sent of  the  defendant,  does  not 
amount  to  a  waiver  on  his  part  of  his 
right  to  apply  for  a  continuance. 
Scott  V.  Commonwealth,  9  Ky. 
Opin.  835. 

§588.  Grounds  for  continuance. 

§  592. Absence  of  party. 

The  accused  in  a  murder  charge, 
having  failed  to  cause  a  witness  to  be 
recognized  or  summoned  to  appear  at 
the  trial,  is  not  entitled  to  a  con- 
tinuance on  account  of  his  absence 
when  the  case  is  called  for  trial. 
Rainwater  v.  Commonwealth,  12 
Ky.  Opin.  212. 


§  593.- 


-Absence  of  counsel. 


A  continuance  should  not  be  grant- 
ed of  a  criminal  trial  on  account  of 
the  absence  of  the  attorney  of  the  ac- 
cused unless  it  is  made  to  appear  that 
the  ends  of  justice  require  the  pres- 
ence at  the  trial  of  the  particular  per- 
son selected  by  the  defendant  as  his 
counsel. 

Brown  v.  Commonwealth,  13  Ky. 
Opin.  838. 

§  594.—-— Absence  of  witness  or  evi- 
dence in  general. 
The  court,  on  a  proper  application 
of  a  defendant  in  a  criminal  case, 
should  continue  the  cause,  where  an 
important  witness  for  the  defense  is 
absent  without  the  fault  of  the  de- 
fendant, and  whose  presence  may  be 
secured  at  a  later  date,  especially 
where  the  defendant  has  been  diligent 
in  his  efforts  to  have  such  witness 
present  at  the  trial. 

Maupin  V.  Commonwealth,  10  Ky. 
Opin.  310. 

Upon  the  filing  of  an  affidavit  for 
the  continuance  of  the  trial  of  a  crim- 
inal case,  which  is  sufficient  to  show 
a  good  cause  therefor  on  account  of 
the  absence  of  witnesses,  it  is  within 
the  sound  discretion  of  the  court  to 
say  for  what  length  of  time  the  cause 
should  be  postponed. 

Gambrel  v.  Commonwealth,  10  Ky. 
Opin.  473. 

An  application  for  a  continuance  of 
a  trial  in  a  murder  case,  showing  the 
names  of  absent  witnesses  and  that 
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their  testimony  was  material,  and 
facts  showing  that  their  presence  may 
be  procured  in  a  reasonable  time  at 
the  trial,  and  which  shows  reason- 
able diligence  in  procuring  their  at- 
tendance under  the  circumstances,  if 
sworn  to  should  be  granted. 

Halsey  v.  Commonwealth,  10  Ky. 
Opin.  671. 

It  is  not  error  to  overrule  an  ap- 
plication for  a  continuance  of  a  mur- 
der trial  made  by  the  accused  to  an- 
other term  of  the  court,  when  much 
less  time  would  be  required  to  pre- 
pare his  defense;  nor  is  it  error  to 
refuse  an  application  for  a  continu- 
ance on  account  of  an  absent  witness 
where  it  does  not  appear  that  the 
facts  sought  to  be  proven  by  him  are 
material,  and  where  the  accused  is 
not  injured  in  his  defense  by  the  fact 
that  such  witness  does  not  attend  or 
testify. 

Venderhide  v.  Commonwealth,  10 
Ky.  Opin.  935. 

A  continuance  of  the  trial  is  author- 
ized on  account  of  the  absence  of  a 
witness,  where  the  materiality  of  such 
testimony  is  shown  and  due  diligence 
has  been  used  to  procure  the  witness, 
unless  the  attorney  for  the  common- 
wealth admits  upon  the  trial  that  the 
facts  which  the  affiant  states  will  be 
proven  by  the  witness  are  true,  and 
having  admitted  this  he  can  not  im- 
peach such  witness'  general  character 
or  contradict  such  fact. 

Mackey  v.  Commonwealth,  11  Ky. 
Opin.  209. 

Where  an  indictment  in  a  criminal 
case  was  returned  August  17,  and  the 
defendant  was  arrested  on  the  same 
day,  and  the  case  was  set  for  trial  on 
August  23,  and  the  defendant  had  sub- 
poenas for  his  witnesses  issued  re- 
turnable August  23,  but  none  of  them 
appeared,  on  his  application  for  a  con- 
tinuance the  court  should  have  con- 
tinued the  cause,  especially  where  the 
charge  was  that  the  defendant  de- 
tained his  own  daughter  against  her 
will  for  the  purpose  of  having  carnal 
knowledge  with  her,  and  It  is  shown 
that  one  of  defendant's  witnesses  was 
sick  and  the  other  not  in  the  county. 
Gillam  v.  Commonwealth,  12  Ky. 
Opin.  328. 


A  continuance  of  a  criminal  canfle 
will  not  be  granted  on  account  of 
absent  witnesses  where  the  accused 
does  not  know  where  the  witnesses 
may  be  found,  and  when  he  fails  to 
exhibit  facts  showing  even  a  prob- 
ability of  ascertaining  where  the  wit- 
nesses are  or  that  their  attendance 
could  be  procured  if  the  cause  should 
be  continued. 

Smith   V.   Commonwealth,  12  Ky. 
Opin.  548. 

In  view  of  the  facts  shown  by  the 
opinion  in  this  case.  It  was  held  that 
the  defendant  was  not  entitled  to  a 
continuance  at  his  trial  in  order  to 
procure  evidence  to  show  that  the  girl 
upon  whom  he  committed  rape  was 
an  unchaste  woman. 

Prewitt  V.  Commonwealth,  12  Ky. 
Opin.  610. 

It  is  the  duty  of  the  court  trying  a 
criminal  case  to  grant  a  continuance 
on  account  of  the  absence  of  a  witness 
material  for  the  defense,  but  an  ap- 
plication for  such  a  continuance 
should  be  denied  when  it  does  not  ap- 
pear that  due  diligence  has  been  used 
to  procure  his  attendance  and  that 
there  is  reasonable  grounds  to  believe 
that  such  attendance  can  be  had  at 
the  next  term.  Due  diligence  is  not 
shown  when  a  witness  is  recognized 
to  appear  and  does  not  do  so  and  no 
effort  is  made  to  attach  him. 

Galloway    v.    Commonwealth,    13 
Ky.  Opin.  428. 

An  application  for  a  continuance  of 
a  murder  trial,  on  account  of  the  ab- 
sence of  a  witness,  should  be  de- 
nied, even  though  he  has  shown  dili- 
gence and  the  evidence  is  material, 
when  no  reasonable  probability  that 
the  attendance  of  the  witness  can  be 
procured  is  shown. 

Rankin  v.  Commonwealth.  13  Ky. 
Opin.  585. 

In  the  trial  of  one  charged  with 
murder  it  is  error  to  refuse  him  a 
continuance  upon  his  application 
showing  diligence,  that  the  evidence 
of  such  witness  was  material,  and 
that  the  witness  could  be  procured 
at  another  time,  where  the  applica- 
tion was  made  in  good  faith  and  not 
for  mere  delay. 

Forman  v.  Commonwealth,  13  Ky. 
Opin.  1021. 
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§595. Competency     or    materiality 

of  expected  evidence. 
A  continuance  of  a  criminal   trial 
will  not  be  granted  to  enable  the  ac- 
cused to  produce  immaterial  evidence. 
Neal   y.   Commonwealth,    13    Ky. 
Opin.  70. 

§596. Cumulative     or     impeaching 

evidence. 
Where  a  criminal  cause  has  been 
several  times  continued  on  the  appli- 
cation of  the  defendant,  it  should 
not  again  be  continued  upon  such  ap- 
plication because  of  the  absence  of 
an  additional  impeaching  witness. 
Scott   V.    Commonwealth,   13    Ky. 

Opin.  763. 

No  continuance  will  be  granted  to  a 
defendant  in  a  criminal  cause  on  ac- 
count of  an  absent  witness  where  it 
appears  that  the  evidence  sought  from 
him  is  merely  cumulative. 

Fowler  v.  Commonwealth,  13  Ky. 
Opin.  853. 

§598. Diligence. 

Where  on  the  day  set  for  trial  of  a 
criminal  case,  the  defendant  flies  his 
affidavit  for  a  continuance,  stating 
that  certain  persons  residing  in  the 
county  were  important  witnesses  for 
him,  and  the  facts  he  expected  to 
prove  by  them,  and  such  facts  are  ma- 
terial ones,  such  cause  should  be  con- 
tinued, unless  there  was  such  want 
of  diligence  on  his  part  as  to  deprive 
him  of  the  right. 

Scott    V.    Commonwealth,    9    Ky. 
Opin.  835. 

^Tiere  two  are  jointly  indicted,  the 
due  diligence  of  one  in  securing  evi- 
dence and  preparing  for  trial  neces- 
sary to  secure  a  continuance  may 
rightly  be  relied  upon  by  the  other 
in  his  application  for  a  continuance 
where  the  same  evidence  exists  as  to 
both. 

Walker  v.  Commonwealth,  12  Ky. 
Opin.  604. 

Before  a  continuance  will  be  grant- 
ed on  the  application  of  one  charged 
with  crime,  the  application  must  show 
diligence  to  get  the  witness,  that  there 
is  a  probability  that  he  can  be  had, 
and  that  the  facts  he  will  testify  to 


are  material  and  not  merely  cumula- 
tive. 

Brumback   v.    Commonwealth,    13 
Ky.  Opin.  818. 

It  is  not  error  for  the  trial  court  to 
refuse  a  continuance  of  a  criminal 
trial  on  an  application  showing  that  a 
witness  is  absent,  where  diligence  is 
not  shown  to  have  been  used  to  pro- 
cure the  attendance  of  the  witness. 
Brown  v.  Commonwealth,  13  Ky. 
Opin.  838. 

Even  though  an  application  for  a 
continuance  by  a  defendant  in  a  crim- 
inal cause  shows  that  he  has  used 
diligence  to  procure  an  absent  wit- 
ness and  that  he  may  at  another  time 
be  procured  to  attend,  the  continuance 
will  not  be  granted  where  the  evi- 
dence of  such  witness  is  not  material 
to  the  defense,  and  the  defendant  was 
not  prejudiced  by  the  refusal  to  grant 
the  continuance. 

Spradlin  v.  Commonwealth,  13  Ky. 
Opin.  846. 

§600.  Admissions  to  prevent  continu- 
ance. 
Where    counsel    for    the    common- 
wealth in  a  murder  case  admits  the 
truth  of  statements  in  an  affidavit  for 
continuance,   as   to  what  the   absent 
witness  would  testify  to,  the  applica- 
tion for  continuance  should  be  denied. 
Shackelford  v.  Commonwealth,  12 
Ky.  Opin.  266. 

No  continuance  of  a  criminal  cause 
shall  be  granted  on  the  application  of 
the  defendant  on  account  of  the  ab- 
sence of  a  witness  if  the  attorney  for 
the  commonwealth  admits  as  true 
what  the  defendant  has  stated  in  his 
affidavit  the  absent  witness  will  prove. 
Davis  V.  Commonwealth,  13  Ky. 
Opin.  329. 

§602.  Application    and    affidavits    for 

continuance. 

§603. in  general. 

The  affidavit  for  a  continuance  in  a 
criminal  trial  on  account  of  the  ab- 
sence of  a  witness  will  be  denied 
where  the  affidavit  fails  to  state  the 
facts  which  such  witness  will  testify 
to,  but  states  only  conclusions,  since 
such  evidence  would  be  incompetent 
if  the  witness  was  present. 

Duncan  v.  Commonwealth,  13  Ky. 

Opin.  144. 
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The  affidavit  by  a  defendant  in  a 
criminal  cause  for  a  continuance  on 
account  of  absent  witnesses  will  be 
refused  where  an  application  falls  to 
show  what  the  witness  would  swear 
to  or  that  his  testimony  Is  as  to  a 
material  matter,  or  facts  showing  dili- 
gence on  the  part  of  the  applicant  to 
procure  the  witnesses'  attendance  or 
that  the  attendance  can  be  had  if  the 
cause  is  continued. 

Davis  V.   Commonwealth,   13   Ky. 
Opin.  329. 

An  application  for  a  continuance  of 
a  criminal  trial  on  account  of  the  ab- 
sence of  a  witness  should  be  denied 
when  it  fails  to  show  a  reasonable 
probability  that  the  attendance  of 
such  witness  can  be  secured  if  the 
cause  be  continued,  and  the  mere 
statement  in  the  application  that  the' 
witness  has  promised  to  attend  is  not 
a  sufficient  showing  of  even  a  prob- 
ability that  such  attendance  could  be 
had. 

Wing   V.    Commonwealth,   13   Ky. 
Opin.  565. 

XII.  TRIAL. 

(A)  PRELIMINARY   PROCEEDINGS. 

§618.  Condition  of  prosecution  in  gen- 
eral. 
Within  the  meaning  of  the  criminal 
code,  a  trial  is  not  over  until  the  mo- 
tion for  a  new  trial  is  overruled  and 
the  sentence  is  passed. 

Cain    V.    Commonwealth,    10    Ky. 
Opin.  215. 

§  622.  Separate  trial  of  codefendants. 
Where  two  persons  are  jointly  in- 
dicted and  one  asks  for  a  separate 
trial,  the  commonwealth  has  the  right 
to  select  which  of  the  two  shall  be 
first  tried. 

Raske  v.   Commonwealth,  10  Ky. 
Opin.  965. 

(B)  COURSE  AND  CONDUCT  OF 

TRIAL  IN  GENERAL. 

§633.  Regulation  in  general. 

A  criminal  trial  held  after  January 
1,  1877,  should  have  been  conducted 
in  all  respects  according  to  the  pro- 
visions of  the  Code  of  1877,  notwith- 


standing the  offense  may  have  been 
committed  prior  to  that  time. 

Shipp    V.    Commonwealth,   9  Ky. 
Opin.  463. 

§636.  Presence  of  accused. 

A  return  on  a  capias  pro  fine  show- 
ing that  the  party  can  not  be  found, 
can  not  be  Impeached  by  proving, 
aliunde,  that  he  might  have  been 
found. 

Lyon    V.    Commonwealth,    7   Ky- 
Opin.  709. 


(C)   RECEPTION  OF  EVIDENCE. 

§662.  Right    of    accused    to    confront 

witnesses. 
While  one  accused  of  crime  has  the 
constitutional  right  to  face  his  ac- 
cusers, if  one  of  his  own  witnesses  is 
absent,  but  makes  an  affidavit  in  favor 
of  the  defense,  and  the  defendant 
asks  to  have  it  read  in  evidence,  and 
the  prosecutor  agrees  to  permit  it  to 
save  the  necessity  of  a  continuance, 
the  defendant  can  not  after  conviction 
claim  a  reversal  because  of  his  right 
to  face  the  witnesses. 

Taylor  v.  Commonwealth,  12  Ky. 

Opin.  625. 

§665.  Separation     and     exclusion    of 

witnesses. 
Where  a  witness  for  the  defense  in 
a  criminal  case  is  offered,  and  ex- 
cluded because  he  has  remained  in 
the  courtroom  and  heard  all  the  evi- 
dence, while  the  court  had  directed 
the  witnesses  to  be  separated  and  to 
remain  out  of  the  room  until  called 
as  witnesses,  and  the  record  does  not 
show  that  the  defendant  excepted  to 
the  ruling  of  the  court  or  objected 
thereto,  the  question  is  not  presented 
to  the  Court  of  Appeals  because  no 
objection  or  exception  was  taken  to 
the  court's  ruling. 

Sellards  v.  Commonwealth,  12  Ky. 

Opin.  319. 

§678.  Election  between  acts. 

In  the  trial  of  one  charged  with 
arson  on  March  10,  the  common- 
wealth can  not  be  held  to  have  elected 
to  try  the  defendant  on  a  similar 
charge  of  January  14,  by  merely 
showing  as   a   circumstance  his   con- 
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nection  with  such  acts  on  the  former 
date. 

Chenowlth  v.   Commonwealth,   13 
Ky.  Opin.  1127. 

§680.  Order  of  proof  In  general. 

The  trial  court  has  a  wide  discre- 
tion in  the  matter  of  the  order  in 
which  evidence  is  introduced  in  the 
trial  of  a  criminal  case,  and  this  court 
will  not  reverse  unless  manifest  abuse 
of  such  discretion  is  shown. 

Walker  v.  Commonwealth,  13  Ky. 
Opin.  508. 

The  ends  of  justice  require  that  the 
court  shall  have  a  wide  discretion  in 
respect  to  the  order  of  the  introduc- 
tion of  evidence  in  a  criminal  trial, 
and  such  discretion  will  only  be  in- 
terfered with  by  the  Court  of  Appeals 
when  manifestly  abused  and  the  sub- 
stantial rights  of  the  accused  party 
prejudiced. 

Jackson     &     Moss    v.     Common- 
wealth, 13  Ky.  Opin.  558. 

(E)  ARGUMENTS  AND  CONDUCT 
OF  COUNSEL. 

§702.  Scope    and    effect    of    opening 

statement. 

§704. For  defense. 

In  the  trial  of  a  criminal  cause,  the 
defendant  has  the  right  through  his 
attorney  to  state  the  nature  of  his 
defense  and  the  evidence  he  intends 
to  offer  to  sustain  it,  and  in  doing  so 
he  may  be  permitted  to  refer  to  the 
evidence  of  the  prosecution,  and  ex- 
plain how  he  expects  to  overcome  it; 
but  he  may  not  conmient  upon  *  the 
evidence  of  the  prosecution  further 
than  is  necessary  to  enable  the  jury 
to  understand  what  parts  of  it  are  to 
be  assailed  by  his  evidence. 

Scott    V.    Commonwealth,    9    Ky. 

Opin.  835. 

§708.  Scope  and  effect  of  aummfng  up. 

§709. For   prosecution. 

\llien  remarks  are  made  by  the  at- 
torney for  the  commonwealth  in  argu- 
ment to  the  jury  which  might  be 
prejudicial  to  the  accused;  and  on  ob- 
jection by  the  accused  the  court  sus- 
tained the  objection  and  stated  in  the 
presence  of  the  jury  that  the  remarks 
were  improper,  the  Court  of  Appeals 
can  not   conclude   that   the   remarks 


were  prejudicial  to  the  accused  or 
that  they  influenced  the  jury  against 
him. 

Taylor  v.  Commonwealth,  12  Ky. 
Opin.  233. 

Where  a  defendant  in  a  criminal 
case  has  a  legal  opportunity  of 
strengthening  or  explaining  a  fact  in 
the  case  and  fails  to  avail  himself  of 
it,  or  to  show  his  inability  to  do  so,  it 
is  not  error  for  the  commonwealth's 
attorney  to  refer  to  such  failure  in 
argument,  but  such  attorney  in  such 
argument  has  no  right  to  allude  to  the 
fact  that  the  defendant  had  other  in- 
dictments pending  against  him  nor  to 
his  former  appearances  in  court. 
Sellards  v.  Commonwealth,  12  Ky. 
Opin.  319. 

§711.  Limiting  scope  or  time  of  argu- 
ment. 
In  a  trial  of  a  murder  case  the  trial 
court  has  a  large  discretion  as  to 
limiting  the  time  for  argument  and 
the  Court  of  Appeals  will  not  reverse 
except  for  a  gross  abuse  of  such  dis- 
cretion. 

Sewell  V.  Commonwealth,  11  Ky. 
Opin.  213. 

§728.  Objections  and  exceptions. 

Where  the  commonwealth's  attor- 
ney makes  improper  statements  in 
his  argument  to  the  jury,  they  should 
be  objected  to  at  the  time;  and  where 
no  objection  is  made,  the  defendant 
can  not  urge  the  error  in  order  to 
secure  a  new  trial. 

Taylor  v.  Commonwealth,  12  Ky. 
Opin.  625. 

Where  no  objection  is  made  or  ex- 
ception is  taken  to  statements  made 
by  the  commonwealth's  attorney  in 
argument  to  the  jury,  at  the  time  the 
statements  were  made,  the  question 
can  not  be  raised  for  the  first  time  in 
the  Court  of  Appeals. 

Sugg   V.    Commonwealth,    12    Ky. 
Opin.  638. 


(F)  PROVINCE  OF  COURT  AND 

JURY. 

§  733.  Question  of  law  or  of  fact. 
§734. — —Questions  of  law  In  general. 
Where    one    who    claims    to    be    a 
deputy  marshal  is  on  trial  for  mur- 
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der  and  is  shown  to  have  taken  a  life 
in  an  effort  to  make  an  arrest,  the 
question  of  whether  he  was  at  the 
time  such  deputy,  is  one  of  law  for 
the  court  to  determine,  and  It  Is  error 
in  such  trial  for  the  court  to  charge 
the  Jury  that  it  must  determine  the 
question. 

Forman  v.  Commonwealth,  13  Ky. 
Opin.  1021. 

§741. Weight    and    Mifficiency    of 

evidence  In  general. 
It  is  not  the  province  of  the  court 
to  weigh  the  testimony  in  a  criminal 
case  or  to  take  from  the  Jury  the  con- 
sideration of  any  fact  proven  in  the 
case  essential  to  the  defense. 

PuUiam  v.  Commonwealth,  13  Ky. 
Opin.  13. 

§  753.  Direction  of  verdict. 

Where  the  averments  of  an  indict- 
ment are  not  supported  by  the  evi- 
dence the  court  should  instruct  for 
defendant. 

Lee  v.  Commonwealth,  1  Ky.  Opin. 
243. 

Where  the  only  testimony  against  a 
defendant  is  an  alleged  confession 
made  to  an  accomplice,  the  evidence 
is  very  unsatisfactory,  and  the  court 
should  have  instructed  the  Jury  to 
find  for  the  defendant. 

Waddell  v.  Commonwealth,  9  Ky. 
Opin.  790. 

§754.  instructions    invading    province 
of  Jury. 

§757. Credibility  of  accused. 

In  a  criminal  case,  the  trial  court 
should  withhold  instructions  upon 
matters  relating  to  the  credibility  of 
witnesses  and  the  weight  of  evidence, 
or  the  rules  by  which  the  Jury  should 
be  governed  in  passing  upon  either. 
Stewart  v.  Commonwealth,  9  Ky. 
Opin.  793. 

In  a  case  where  the  accused  is 
indicted  for  malicious  shooting  and 
wounding  another,  and  there  were 
witnesses  present,  and  all  of  the  evi- 
dence shows  that  the  accused  shot 
the  prosecuting  witness  in  the  back 
without  such  witness  even  knowing 
of  his  presence,  it  is  not  error  for  the 
trial  court  to  refuse  to  instruct  the 
Jury  as  to  the  legal  effect  of  crime 


committed  under  sudden  heat  and  pas- 
sion. 

Shoomaker   v.    Commonwealth.  9 
Ky.  Opin.  446. 

(G)   NECESSITY,  REQUISITES,  AND 
SUFFICIENCY    OF    INSTRUC- 
TIONS. 

§769.  Duty  of  Judge  in  general. 

An  instruction  in  a  criminal  case 
should  be  so  plain  as  to  leave  no  room 
for  contention  as  to  its  meaning  and 
should  not  contain  any  statement  cal- 
culated to  confuse  or  mislead  the  Jury. 
Michael  Moore  v.  Conmionwealth, 
7  Ky.  Opin.  218. 

It  is  the  duty  of  the  court  to  in- 
struct the  Jury  in  a  criminal  case  on 
the  law  applicable  to  the  case,  but  he 
is  not  required  to  instruct  either  as 
to  an  offense  for  which  the  defendant 
could  not  be  convicted  under  the  In- 
dictment or  on  an  assumption  of  fact 
without  evidence  to  support  it. 

Sosh   V.    Commonwealth,    11   Ky. 
Opin.  710. 

§770.  Issues  and  theories  of  case  in 

general. 
When  the  accused  relies  on  a  plea 
of  self-defense,  and  there  is  any  testi- 
mony tending  to  establish  his  plea, 
however  slight,  the  court  should  give 
an  instruction  covering  the  law  of 
self-defense. 

Bauman  v.  Commonwealth,  4  Ky. 

Opin.  613. 

It  is  the  duty  of  the  trial  court  to 
instruct  the  Jury  upon  all  the  law  of 
the  case  whether  such  instructions 
are  asked  or  not,  but  he  is  not  re- 
quired to  instruct  as  to  any  law  not 
applicable  to  evidence  given. 

Sexton  V.  Commonwealth,  13  Ky. 
Opin.  148. 

§772.  Elements  and  incidents  of  of- 
fense, and  defenses  in  general. 
An  instruction  on  self-defense  is 
faulty  where  it  does  not  allow  the 
Jury  to  determine  the  apparent  danger 
as  it  appeared  to  the  defendant,  who 
had  a  right  to  act  reasonably  upon 
such  appearances. 

Mace   V.    Commonwealth,    12    Ky. 
Opin.  490. 

Under  §  1,  art.  17,  Gten.  Stat,  pro- 
viding that  to  reduce  the  expense  of 
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malicious  cutting  and  stabbing  to  a 
misdemeanor  it  is  only  required  that 
the  offense  should  have  been  com- 
mitted "in  a  sudden  affray  or  in  sud- 
den heat  and  passion  and  without  pre- 
vious malice/'  an  instruction  attempt- 
ing to  add  to  such  requirement  by 
charging  that  to  reduce  such  crime  It 
must  appear  that  the  cutting  was 
done  "in  sudden  heat  and  passion 
caused  by  considerable  provocation, 
such  as  a  blow  or  actual  trespass/'  is 
misleading  and  erroneous. 

Baker  v.   Commonwealth,   13  Ky. 
Opin.  146. 

§773.  Insanity. 

The  mere  fact  that  a  person 
charged  with  crime  had  been  an  ex- 
cessive drinker  for  a  number  of  years 
is  not  such  evidence  of  insanity  re- 
quiring the  court  to  instruct  the  jury 
on  that  subject,  especially  where  the 
evidence  showed  that  at  the  time  of 
the  commission  of  the  crime  such  de- 
fendant was  able  to  discriminate  be- 
tween right  and  wrong. 

Jones    V.    Commonwealth,    9    Ky. 
Opin.  444. 

In  the  trial  of  a  criminal  cause, 
where  the  defense  is  insanity  of  the 
accused  at  the  time  the  crime  was 
committed,  the  following  instruction 
was  held  not  to  be  erroneous:  "The 
court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  at  the 
time  the  defendant  cut  and  stabbed  W. 
M.  Combs,  if  he  did  cut  and  stab  him, 
he  did  not  at  the  time  have  sufficient 
reason  to  know  right  from  wrong,  and 
did  not  have  sufficient  will  power  or 
control  to  govern  his  actions,  then  the 
jury  will  acquit  the  defendant  upon 
the  plea  and  grounds  of  insanity  of 
mind." 

Hardwick    v.    Commonwealth,    13 
Ky.  Opin.  760. 

§780.  Testimony  of  accomplices. 

In  the  trial  of  one  charged  with 
larceny,  where  an  accomplice  testifies 
on  the  trial  in  behalf  of  the  common- 
wealth. It  is  the  duty  of  the  court  to 
instruct  the  jury  as  to  the  weight  and 
consideration  to  be  given  to  his  testi- 
mony under  the  Criminal  Code,  1876, 
§241. 

Adams  v.  Commonwealth,  13  Ky. 
Opin.  861. 


§782.  Determination   of  sufficiency   of 

evidence  in  general. 
In  a  criminal  case,  it  is  error  for 
the  court  to  instruct  the  jury  to  con- 
sider all  the  facts  and  circumstances 
which  the  court  has  permitted  as  evi- 
dence "and  which  may  be  satisfactor- 
ily proved;"  it  being  the  duty  of  a 
jury  to  consider  all  the  facts  and  cir- 
cumstances which  the  proof  tends  to 
establish  whether  they  were  satisfac- 
torily proved  or  not. 

O'Conner  v.  Commonwealth,  9  Ky. 

Opin.  143. 

Where  there  is  evidence  tending  to 
show  that  the  accused  in  a  criminal 
case  charged  with  cutting  another 
was  acting  in  self-defense,  the  court 
should  instruct  the  jury  on  the  law  of 
self-defense. 

Jones    V.    Commonwealth,    9    Ky. 
Opin.  444. 

§783'/^.  Excluding  evidence  from  con- 
sideration. 
Where  the  exclusion  of  testimony, 
though  it  be  properly  excluded,  may 
have  impressed  the  jury  improp- 
erly, the  circumstance  requires  some 
explanation  to  the  jury  on  the  subject 
so  that  it  may  not  be  wrongly  im- 
pressed, and  they  may  understand  Its 
bearing. 

Greer   v.   Commonwealth,   10   Ky. 
Opin.  664. 

§784.  Circumstantial  evidence. 

In  the  trial  of  one  charged  with 
murder,  where  the  evidence  is  largely 
circumstantial,  the  trial  court  is  not 
required  to  caution  the  jury  against 
a  verdict  based  upon  circumstantial 
evidence  or  to  prescribe  a  rule  by 
which  that  kind  of  evidence  is  to  be 
considered  by  the  jury. 

Strickler    v.     Commonwealth,    13 
Ky.  Opin.  551. 

§785.  Credibility  of  witnesses. 

An  instruction  that  it  is  the  prov- 
ince of  the  jury  to  pass  upon  the 
credibility  of  each  witness,  and  that 
if  a  witness  swears  falsely  in  relation 
to  one  particular  fact,  the  jury  may 
disregard  every  other  fact  testified  to 
by  him,  is  a  correct  statement  of  the 
law. 

Samuel     Crawford     v.     Common- 
wealth, 7  Ky.  Opin.  494. 
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The  jury  are  the  Judges  of  the 
credibility  of  the  witnesses  and  it  is 
error  for  the  court  in  his  instruction 
to  indicate  any  particular  test  of 
credibility  to  the  jury  or  to  instruct 
or  indicate  that  if  a  witness  has  wil- 
fully and  corruptly  sworn  falsely  as  to 
any  material  fact  they  may  disregard 
the  whole  of  his  evidence,  and  a  par- 
ticular conclusion,  based  upon  a  single 
supposed  fact,  should  not  be  pointed 
out  to  the  jury  as  one  that  they  may 
come  to. 

Cook    V.    Commonwealth,    11   Ky. 
Opin.  676. 

In  the  trial  of  a  person  charged 
with  homicide,  it  is  reversible  error 
for  the  court  to  charge  the  jury  that 
if  a  witness  has  knowingly  testified 
to  that  which  he  knew  to  be  untrue 
the  Jury  have  a  right  to  and  may 
disregard  his  entire  testimony,  since 
the  Judge  is  not  called  on  to  direct 
the  Jury  as  to  the  manner  in  which 
it  shall  weigh  the  testimony  or  con- 
sider it. 

Jessup  V.  Commonwealth,  12  Ky. 
Opin.  642. 

§  789.  Reasonable  doubt. 

An  instruction  that,  in  order  to  con- 
vict the  Jury  should  be  convinced 
from  the  evidence  of  the  guilt  of  the 
accused,  and  that  such  conclusion 
should  be  so  clear  and  strong  as  to 
exclude  from  their  minds  all  measur- 
able doubt  as  to  the  correctness  of 
their  conclusion,  was  held  to  be  a  cor- 
rect statement  of  the  law. 

Samuel     Crawford     v.     Common- 
wealth, 7  Ky.  Opin.  494. 

An  instruction  by  the  court  on  rea- 
sonable doubt,  which  calls  the  atten- 
tion of  the  jury  to  the  consequences 
resulting  from  acquittal  upon  mere 
lie:ht  and  technical  doubts  not  grow- 
ing out  of  the  evidence,  does  not  in 
itself  authorize  a  reversal. 

Parker    &    Hudson    v.    Common- 
^vealth,  4  Ky.  Opin.  597. 

In  the  trial  of  a  homicide  case 
where  the  evidence  shows  that  the 
death  took  place  nearly  three  months 
after  the  shooting,  and  that  the  shot 
struck  only  the  deceased's  arm  it  is 
reversible  error  for  the  court  to  re- 
fuse to  instruct  the  jury  that  before 
it   can   convict   the   defendant   of  the 


killing  they  must  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that 
defendant  not  only  shot  the  deceased 
unlawfully  but  that  said  shot  was  the 
proximate  cause  of  the  death. 

Huffman    v.    Commonwealth,    13 
Ky.  Opin.  14. 

An  instruction  in  a  homicide  case  is 
erroneous  which  says;  "Unless  the 
Jury  believe  beyond  a  reasonable 
doubt  that  the  accused  and  Frank 
Galloway  conspired,  combined  or 
agreed  together  to  kill  the  deceased 
and  did  in  pursuance  thereof.  If  so, 
the  burden  is  upon  the  common- 
wealth to  show  which  did  fire  the  shot 
that  killed  him,  and  then,  if  they  have 
a  reasonable  doubt  as  to  which  one 
did  fire  the  fatal  shot,  they  should 
find  the  defendant  not  guilty." 

Galloway    v.    Commonwealth,   13 
Ky.  Opin.  428. 

§  795.  Grade  or  degree  of  offense. 

The  court  should  not,  by  refusing 
to  instruct,  deprive  the  jury  of  the 
right  to  deduce  from  the  facts  proven, 
the  conclusion  that  the  offense  com- 
mitted, if  any,  is  of  a  lower  grade 
than  that  charged  in  the  indictment 
Carter  v.  Commonwealth,  5  Ky. 
Opin.  777. 

§813.  Abstract  instructions  In  general. 
Where,  in  an  instruction  in  the  trial 
of  a  homicide  case,  a  mere  abstract 
proposition  is  stated  with  no  evidence 
to  support  it,  but  it  is  more  favorable 
to  the  accused  than  to  the  common- 
wealth,  such  instruction  is  not  erro- 
neous and  does  not  injure  the  accused. 
Davis   V.   Commonwealth,   11   Ky. 
Opin.  934. 

§814.  Application  of  instructions  to 
case. 
Under  §  2,  Act  March  10,  1854,  (1  R. 
Stat.,  §414),  in  a  prosecution  for 
carrying  a  deadly  weapon,  the  court 
properly  refused  to  instruct  the  jury 
to  find  for  the  defendant  upoa  evi- 
dence sustaining  a  charge,  but  also 
conducing  to  prove  that  at  the  time 
of  the  alleged  commission  of  the  of- 
fense defendant  had  prepared  to  go. 
and  was  about  to  start  on  a  journey 
from  Louisville,  Kentucky,  to  Salem. 
Indiana,  in  the  absence  of  any  evi- 
dence to  show  that  defendant  on  such 
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jouraej'  would  be   required  to  travel 
at  night. 

Henry  Buchter  v.  Commonwealth, 
6  Ky.  Opin.  49. 

Where  an  indictment  charges  that 
the  accused  wilfully  and  maliciously 
shot  and  wounded,  with  a  deadly  pis- 
tol, two  persons  named,  with  intent  to 
kill  them,  the  charge  is  that  one  shot 
had  wounded  both  parties,  and  the 
state  should  be  required  to  prove  the 
charge  as  made,  and  an  instruction 
that  if  the  jury  find  that  accused  shot 
and  wounded  either  of  the  parties  they 
should  find  accused  guilty,  is  erro- 
neous. 

Rutherford    v.    Commonwealth,    9 
Ky.  Opin.  163. 

Where  one  is  indicted  for  the  illegal 
sale  of  liquors,  and  the  indictment  is 
abstracted  from  the  clerk's  office,  and 
after  one  year  such  person  is  rein- 
dicted, and  in  the  indictment  it  is 
stated  it  was  to  take  the  place  of  the 
missing  indictment,  it  was  proper  to 
charge  the  jury  that,  if  the  offense 
was  conmxitted  within  one  year  prior 
to  the  finding  of  the  first  Indictment, 
the  accused  was  guilty. 

Rogers   v.   Commonwealth,  9   Ky. 
Opin.  597. 

It  is  never  proper  for  the  trial  court 
to  instruct  as  to  a  condition  of  things 
shown  by  the  evidence  not  to  exist. 
Richey  v.  Commonwealth,  13  Ky. 
Opin.  177. 

In  the  trial  of  a  criminal  case  the 
whole  law  applicable  to  it  must  be 
given  to  the  jury  by  the  court,  al- 
though it  may  not  be  asked;  but  the 
trial  court  should  refuse  to  give  any 
instruction  not  applicable  to  the  facts 
disclosed  by  the  evidence. 

Williams    v.     Commonwealth,    13 
Ky.  Opin.  1069. 

§822.  Construction  and  effect  of 
charge  as  a  whole. 
All  the  instructions  given  in  a  crim- 
inal case  are  to  be  construed  together, 
and  a  defect  in  one  may  be  cured  by 
another  one  given. 

Sugg    V.    Commonwealth,    12    Ky. 
Opin.  638. 

The     following     Instruction,     when 
construed    with    others    given   in   the 


trial  of  one  charged  with  murder,  is 
held  to  be  correct:  "The  court  in- 
structs the  jury  that  a  wilful  killing 
is  an  intentional  killing  and  that  by 
the  phrase  'malice  aforethought'  in 
these  instructions  is  meant  a  prede- 
termination to  do  the  act  complained 
of  without  lawful  excuse,  and  it  is  not 
material  how  suddenly  or  recently 
before  the  act  such  premeditation  was 
formed." 

Rankin  v.  Commonwealth,  13  Ky. 
Opin.  585. 

In  construing  instructions  given  by 
the  court  at  the  trial  of  one  charged 
with  murder,  the  Court  of  Appeals 
will  look  to  all  instructions  given  in 
the  case,  and  will  refuse  to  reverse 
on  account  of  a  single  instruction, 
which,  when  taken  with  others  given, 
is  correct  and  complete,  and  does  not 
prejudice  the  substantial  rights  of 
the  accused. 

Rankin  v.  Commonwealth,  13  Ky. 
Opin.  585. 

§823.  Error   in   Instructions  cured   by 
withdrawal   or  giving  other  In- 
structions. 
Instructions  given  in  a  trial  must 
be  construed  together,  and  where  one 
standing  alone  might  be  erroneous  it 
may  be  cured   by   a  second  instruc- 
tion. 

Letcher  v.  Commonwealth,  13  Ky. 
Opin.  1. 

(H)    REQUESTS  FOR   INSTRUC- 
TIONS. 

§825.  Further  or  more  specific  instruc- 
tions. 
It  is  within  the  power  of  a  trial 
court  in  a  criminal  case  to  give  to  the 
jury  additional  instructions  after  the 
argument  is  begun,  and  it  is  neces- 
sary in  a  proper  case  to  exercise  this 
power  to  avoid  injustice  to  the  ac- 
cused, as  well  as  to  the  common- 
wealth. 

Parks  V.   Commonwealth,   10   Ky. 
Opin.  292. 

§829.  Instructions  already  given. 

It  is  not  error  for  the  court  to  re- 
fuse to  give  an  instruction,  though  a 
proper  one,  when  the  court  gives  the 
substance  thereof  in  an  instruction  of 
its  own. 

Farrell  v.  Commonwealth,  13  Ky. 
Opin.  988. 
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(J)   CUSTODYp  CONDUCT,  AND  DE- 
LIBERATIONS   OF   JURY. 

§  854.  Separation. 

It  is  not  a  sufficient  ground  for  a 
new  trial  to  show  that  the  jury  were 
allowed  to  separate  during  the  trial 
of  a  murder  case,  where  nothing  is 
shown  to  have  occurred  prejudicial 
to  the  rights  of  the  accused. 

Fowler  v.  Commonwealth,  13  Ky. 
Opin.  853. 


(K)   VERDICT. 

§870.  Special  verdict  or  findings. 

MLt-^T  verdict  and  judgment  of  con- 
viction in  a  criminal  case,  the  indict- 
ment should  be  construed  literally  to 
sustain  the  finding  of  the  jury. 

Martin   v.   Commonwealth,   8   Ky. 
Opin.  496. 

There  is  no  provision  of  the  statute 
for  special  findings  in  misdemeanor 
cases  when  a  jury  is  waived;  but 
since  such  findings  are  equivalent  to 
the  special  verdict  provided  by  Crim. 
Code,  1876,  §§  2137  and  260,  the  court 
will  so  regard  them. 

Pendennis  Club  v.  City  of  Louis- 
ville, 13  Ky.  Opin.  1102. 

§871.  Preparation    and    formuiation. 

While,  in  the  trial  of  a  criminal 
cause,  the  verdict  is  required  to  be 
declared  by  the  foreman  of  the  jury, 
a  verdict  saying  "We  the  jury  find  the 
defendant  guilty  as  charged  in  the 
vrithin  indictment  and  fix  his  punish- 
ment at  one  year  in  the  state  peni- 
tentiary," and  it  is  signed  J.  H. 
Yazer,  one  of  the  jury,  and  the  judge 
adds  a  word  or  two  to  it  and  then  has 
it  returned  over  again,  the  accused  is 
not  prejudiced  by  the  alteration,  nor 
by  the  fact  that  the  signer  of  the  ver- 
dict signs  himself  as  one  of  the  jury 
Instead  of  foreman. 

Walker  v.  Commonwealth,  13  Ky. 
Opin.  508. 

§872.  Rendition  and  reception. 

Where  one  is  tried  for  a  felony  and 
attends  the  trial  but  runs  away  from 
the  courtroom  when  the  jury  retire, 
and  is  absent  when  the  jury  returns 
the  verdict,  and  is  not  arrested  for 
four  years  thereafter,  he  is  not  en- 
titled to  a  reversal  of  the  judgment  on 


appeal  on  account  of  his  absence  vhen 
the  verdict  was  rendered. 

Smith   v.   Commonwealth,  12  Kj. 
Opin.  682. 

§87^/^.  Trial  of  indictments  together. 
It  is  not  necessary  to  the  convic- 
tion of  one  jointly  indicted  with  an- 
other that  both  should  be  proven 
guilty,  but  where  a  separate  offenee 
by  each  is  proven,  unless  the  state 
will  dismiss  as  to  one,  both  must  be 
convicted. 

Commonwealth  v.  Rogers,  10  Ky. 
Opin.  435. 


XIIL    MOTIONS    FOR    NE^'^    TRIAL 
AND  IN  ARREST. 

§  905.  Nature  and  acope  of  remedy  of 
new  trial  in  general. 
On  an  issue  and  trial  of  a  fact  by  a 
jury  a  motion  for  a  new  trial  is  es- 
sential to  correct  the  errors  growing 
out  of  the  evidence  or  instructions  be- 
fore an  appeal  can  be  entertained. 
Commonwealth    v.    Cookendorfer, 
4  Ky.  Opin.  616. 

§922.  Instructions  and  failure  or  re- 
fusal to  instruct. 
Where  in  a  murder  trial,  some  in- 
structions are  given  and  others  are 
refused,  and  the  defendant  by  his 
grounds  for  a  new  trial  assigns  the 
giving  and  refusing  of  certain  named 
instructions,  and  the  instructions 
given  are  correct  and  those  refused 
were  properly  refused,  a  new  trial  can 
not  be  granted  on  the  ground  that  in- 
structions should  have  been  given 
upon  other  points. 

Johnson  v.  Commonwealth.  10  Ky. 
Opin.  945. 

§924.  Misconduct      of      or      affecting 

jurors. 

§925. In  general. 

There  is  no  error  in  refusing  to 
grant  a  new  trial  on  account  of  the 
alleged  misconduct  of  a  juror  upon 
the  mere  ex  parte  affidavit  of  a  single 
witness;  but  a  verdict  should  not  be 
set  aside  on  such  grounds  without  the 
clearest  and  most  satisfactory  evi- 
dence. 

Smith   V.    Commonwealth.    9    Ky. 

Opin.  363. 
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§937.  Newly   discovered    evidence. 

§938^ In  general. 

Newly  discovered  evidence  is  not  a 
sufficient  ground  for  a  new  trial,  when 
such  evidence  would  throw  but  little, 
if  any  light  uiK)n  the  case  favorable  to 
the  defendant. 

Stovall  V.  Commonwealth,  11  Ky. 
Opin.  820, 

§  939. Diligence. 

A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence 
where  no  diligence  is  shown  in  dis- 
covering the  evidence. 

Reed    v.    Commonwealth,    13    Ky. 
Opin.  849. 

§943, Conflicting   or      contradicted 

evidence. 
A  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence  will  not 
be  granted  when  It  would  only  serve 
to  contradict  two  or  three  witnesses 
who  testified  as  to  at  least  a  portion 
of  the  circumstances  of  the  killing  by 
showing  that  they  were  not  imme- 
diately present,  and  the  transaction 
was  otherwise  fully  proved  by  uncon- 
tradicted testimony. 

Drake  v.   Commonwealth,   13   Ky. 

Opin.  848. 

§967.  Grounds  for  arrest  of  Judgment. 

§968. In  general. 

The  only  grounds  on  which  a  judg- 
ment can  be  arrested  is  that  the  facts 
shown  in  the  indictment  do  not  con- 
stitute a  public  offense  within  the  Jur- 
isdiction of  the  court. 

Berry    v.    Commonwealth,    4    Ky. 
Opin.  639. 

A  judgment  of  conviction  in  a  crim- 
inal case  can  be  arrested  only  be- 
cause the  indictment  does  not  charge 
facts  constituting  a  public  offense 
within  the  jurisdiction  of  the  court. 
Buckner  v.  Commonwealth,  4  Ky. 
Opin.  646. 

The  only  ground  upon  which  a  mo- 
tion in  arrest  of  judgment  can  be  sus- 
tained is  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  public 
offense  within  the  jurisdiction  of  the 
court 

Graves  v.   Commonwealth,   9   Ky. 
Opin.  204. 


The  only  ground  upon  which  a  judg- 
ment in  a  criminal  case  may  be  ar- 
rested is  that  the  facts  pleaded  in  the 
indictment  do  not  constitute  a  public 
offense  within  the  jurisdiction  of  the 
court. 

Davis   V.   Commonwealth,   11   Ky. 
Opin.  969. 


§970.- 


-Defects  in   indictment  or  In- 


formation. 
Where  in  an  indictment  a  defend- 
ant Is  charged  with  stealing  a  horse 
in  1874  from  a  certain  named  person, 
it  was  competent  for  the  common- 
wealth to  prove  that  the  theft  took 
place  in  1872. 

Realy    v.    Commonwealth,    8    Ky. 
Opin.  759. 

The  only  ground  upon  which  a  judg- 
ment can  be  arrested  is  that  the  facts 
stated  in  the  indictment  do  not  con- 
stitute a  public  offense  within  the 
Jurisdiction  of  the  court. 

Creech  v.  Commonwealth,  12  Ky. 
Opin.  599. 

§  974.  Motions  in  arrest  of  Judgment. 
When  an  indictment  states  facts 
constituting  a  public  offense  within 
the  jurisdiction  of  the  court,  however 
defective  or  irregular  the  indictment 
may  be,  a  motion  in  arrest  of  Judg- 
ment should  be  overruled. 

Sapp    V.    Commonwealth,    9    Ky. 
Opin.  2. 

A  motion  for  an  arrest  of  judgment 
in  a  criminal  case  will  not  be  sustain- 
ed when  a  public  offense  is  charged 
in  the  indictment. 

Cox     V.     Commonwealth,     8     Ky. 
Opin.  479. 

A  motion  to  arrest  judgment  will 
only  be  sustained  when  the  indict- 
ment fails  to  contain  a  statement  of 
facts  constituting  a  public  offense 
within  the  jurisdiction  of  the  court. 
Bradley  v.  Commonwealth,  8  Ky. 
Opin.  599. 

XV.  APPEAL  AND  CERTIORARI. 

(A)      FORM     OF     REMEDY,     JURIS- 
DICTION AND  RIGHT  OF  REVIEW. 

§1021.  Decisions   reviewable. 

§  1023. Appealable    judgments    and 

orders. 
No  appeal  can  be  taken  from  the 
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action  of  the  trial  court  in  arbitrarily 
striking  a  criminal  cause  from  the 
docket,  where  no  final  Judgment  of 
any  kind  was  entered  in  such  court. 
Commonwealth  v.  Brown,  9  Ky. 
Opin.  239. 

Where  there  is  no  conviction  In  a 
criminal  case,  but  it  is  shown  that 
during  the  trial  by  reason  of  the 
sickness  of  a  witness  the  court  at 
the  instance  of  the  commonwealth 
discharged  the  jury  against  the  ob- 
jection of  the  defendant  and  continued 
the  cause,  the  Court  of  Appeals  can 
not  entertain  an  appeal,  for  an  ap- 
peal can  only  be  taken  from  a  final 
judgment. 

Smith  V.   Commonwealth,   12   Ky. 
Opin.  595. 

§  1025.  Right  of  defendant  to  review. 

§  1026. In  general. 

The  granting  of  an  appeal  in  felony 
cases  from  a  final  judgment  of  con- 
viction is  a  matter  of  right,  and  not 
a  mere  matter  of  grace  with  the  court. 
Cain    V.    Commonwealth,    10    Ky. 
Opin.  215. 


(B)    PRESENTATION    AND    RESER- 
VATION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

§  1029.  Necessity  of  objections. 

Where  an  illegal  order  suspending 
a  license  to  sell  spirltous  liquors  is 
submitted  as  evidence  in  the  court  be- 
low, objection  to  its  illegality  must  be 
made  at  the  time  of  its  introduction, 
since  it  can  not  be  availed  of  for  the 
first  time  on  appeal. 

Shepherd  v.  Commonwealth,  1  Ky. 
Opin.  372. 

If  no  objection  or  exception  is  made 
to  statements  made  by  the  common- 
wealth's attorney  in  argument  at  the 
time  they  are  made,  no  relief  can  be 
had  on  account  of  such  statements 
when  objection  is  made  for  the  first 
time  in  this  court. 

Sexton  V.  Commonwealth,  13  Ky. 
Opin.  148. 

§  1038. Instructions. 

In  a  criminal  case  where  no  excep- 
tions are  made  to  instructions  given 
at  the  instance  of  the  commonwealth. 


objections  are  waived  and  will  not  be 
considered  by  the  court  of  appeals. 
Waddle  v.  Commonwealth,  8  Ky. 
Opin.  577. 

§1044.  Necessity  of  motion  presenting 

objection. 
A  defendant  charged  with  a  felony 
can  not  be  heard  to  complain  in  the 
Court  of  Appeals  of  correctible  errors 
made  in  the  lower  court,  when  ne 
neither  made  objection  to  them  nor 
excepted  to  the  action  of  the  trial 
court  at  the  time. 

Galloway  v.  Commonwealth,  11  Ky. 

Opin.  951. 

§  1047.  Necessity  of  exceptions. 

Errors  by  the  trial  court  are  noc 
available  in  the  appelltt^e  court,  un- 
less excepted  to  as  allowed  by  sec- 
tion 276,  Crim.  Code. 

Rudy    V.    Commonwealth,    2    Ky. 
Opin.  200. 

§  1048. In    general. 

Where  instructions  in  a  criminal 
trial  are  given  verbally  and  are  not  in 
the  record,  it  can  not  be  determined 
whether  the  accused  was  prejudiced 
by  them  or  not,  and  where  a  written 
instruction  was  not  excepted  to, 
though  erroneous,  the  error  will  or- 
dinarily not  avail  the  accused  in  the 
Court  of  Appeals. 

Strassel  v.  Commonwealth,  11  Ky. 
Opin.  886. 

Exceptions  must  be  taken  upon  the 
ruling  of  the  trial  court,  where  a 
party  complaining  wants  a  reversal, 
and  the  exceptions  must  be  shown  by 
a  bill  of  exceptions. 

Pulliam  V.  Commonwealth,  13  Ky. 
Opin.  9. 

§  1063.  Necessity  of  motion  for  new 
trial  or  in  arrest. 
The  Court  of  Appeals  has  no  juris- 
diction to  consider  any  error  not  first 
made  to  appear  in  a  motion  for  a  new 
trial. 

Peters  v.  Commonwealth,  13  Ky. 
Opin.  204. 

(C)  PROCEEDINGS  FOR  TRANSFER 

OF  CAUSE,  AND   EFFECT 

THEREOF. 

§  1069.  Time  of  talcing  proceedings. 
Under  the  provisions  of  Crim.  Code 
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(1876),  S  369,  no  appeal  can  be  taken 
from  a  judgment  of  a  county  judge 
or  of  a  city,  police  or  justice's  court 
after  60  days  from  the  rendition 
thereof. 

Bright  V.  Commonwealth,  11  Ky. 
Opin.  647. 


(D)  RECORD  AND  PROCEEDINGS 
NOT  IN  RECORD. 

§1089.  Bill  of  exceptions. 

An  instruction  not  embraced  in  the 
bill  of  exceptions  will  not  be  consid- 
ered by  the  Court  of  Appeals. 

Sullivan  y.  Commonwealth,  5  Ky. 
Opin.  120. 

§1090.  Necessity. 

The  object  of  a  bill  of  exceptions, 
which  the  trial  court  inspects  and  set- 
tles by  signing,  is  to  show  just  what 
occurs  upon  a  trial,  and  the  recita- 
tions in  it  must  control  and  be  taken 
as  true  and  correct. 

McNeely  y.  Commonwealth,  13  Ky. 
Opin.  553. 

§1092. Settlement,  signing  and  fil- 
ing. ' 
In  a  prosecution  for  a  misdemeanor, 
an  appeal  can  not  be  maintained  un- 
less the  record  is  lodged  in  the  office 
of  the  clerk  of  the  Court  of  Appeals 
within  sixty  days  after  the  judgment 
is  rendered. 

McMrouge    y.    Commonwealth,    1 
Ky.  Opin.  445. 

§1106.  Transmission  and  filing. 

Where  an  appeal  is  talcen  in  a  crim- 
inal case  the  record  must  be  lodged 
with  the  clerk  of  the  Court  of  Ap- 
peals within  sixty  days  after  the  judg- 
ment is  rendered,  and  where  not  filea 
within  that  time  it  will  be  dismissed 
on  motion. 

Louisyllle  &  N.  R.  Co.  v.  Common- 
wealth, 8  Ky.  Opin.  309. 

(F)  DISMISSAL,  HEARING,  AND  RE- 
HEARING. 

§1131.  Dismissal. 

Where  one  is  arrested  for  the  of- 
fense of  keeping  a  disorderly  house 
and  tried  before  the  city  court,  and 
fined  $60,  and  on  appeal  the  cause 
is  dismissed,   it   is   proper,   when   it 


is  shown  that  the  city  court  had  no 
jurisdiction  of  the  offense  named  in 
the  warrant,  because  the  ofTense 
named  was  not  a  yiolation  of  any 
city  ordinance  of  the  city. 

Commonwealth  y.  Douglas,  11  Ky. 
Opin.  523. 

(G)    REVIEW. 

§  1134.  Scope  and  extent  in  general. 

When,  in  a  criminal  case,  there  Is 
any  eyidence  tending  to  establish 
guilt,  the  Court  of  Appeals  will  not  re- 
yerse  and  set  aside  a  verdict  of  guilty 
returned  by  a  jury,  the  weight  to  be 
glyen  to  evidence  being  exclusively 
for  the  jury. 

Spencer  v.  Commonwealth,  12  Ky. 
Opin.  710. 

In  a  criminal  prosecution,  if  there 
is  any  testimony  to  sustain  the  ver- 
dict and  judgment,  the  Court  of  Ap- 
peals has  no  power  to  reverse  the 
cause,  but  if  there  is  an  entire  ab- 
sence of  proof,  the  question  of  guilt 
becomes  one  of  law  as  well  as  of 
fact 

Porter  v.  Commonwealth,  13  Ky. 
Opin.  759. 

§1140.  Presumptions. 

§  1144^ Facts    or    proceedings    not 

shown  by  record. 
Where  a  bill  of  exceptions  fails  to 
set  out  the  rulings  of  the  court  as  to 
the  law,  the  presumption  is  that  the 
rulings  were  correct. 

City  of  Louisville  v.  Templeton,  6 
Ky.  Opin.  630. 

Where  the  record  on  appeal  in  a 
criminal  cause  fails  to  disclose  the 
circumstances  under  which  the  state- 
ment in  the  nature  of  a  confession  of 
the  prisoner  was  made,  the  Court  of 
Appeals  will  presume  that  they  were 
such  as  made  the  evidence  competent. 
Johnson  v.  Commonwealth,  10  Ky. 
Opin.  945. 

Where  the  evidence  is  not  brought 
up  to  the  Court  of  Appeals  in  a  crim- 
inal cause,  the  presumption  is  that 
such  evidence  sustains  the  verdict; 
and  this  court  will  not  reverse  on 
account  of  an  instruction  which  seems 
to  have  been  given  In  view  of  con- 
flicting   evidence,    for    such    evidence 
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may  have  been  of  such  a  character 
as  to  render  harmless  the  Instructions 
on  that  point,  and  in  the  absence  of 
the  evidence  this  court  can  not  de- 
termine that  even  an  erroneous  in- 
struction was  harmful  or  prejudiced 
the  substantial  rights  of  the  appellant. 
Ford  V.  Commonwealth,  12  Ky. 
Opin.  526. 

§  1146.  Discretion  of  lower  court. 

The  appellate  court,  under  §  334, 
Crim.  Code,  has  no  power  to  reverse 
a  judgment  of  conviction  in  a  prose- 
cution for  felony,  because  of  error  by 
the  court  below  in  refusing  a  continu- 
ance. 

Parker    &    Hudson    v.    Common- 
wealth, 4  Ky.  Opin.  597. 

§  1151. Continuance. 

The  Court  of  Appeals  can  not  re- 
verse a  homicide  case  on  account  of 
the  fact  that  the  trial  court  refused 
a  continuance  where  only  that  part  of 
the  record  is  before  it  showing  the 
affidavit  for  the  continuance  and  its 
denial,  for  the  whole  record  may  show 
that  the  witness  for  whose  attendance 
the  continuance  was  asked  would  tes- 
tify only  to  facts  cumulative  in  char- 
acter or  not  material  to  the  issue. 
Turner  v.  Commonwealth,  11  Ky. 
Opin.  640. 

§  1153. Reception  of  evidence. 

Where  two  or  more  persons  are  ac- 
cused of  crime,  and  there  is  a  sepa- 
rate trial  as  to  one,  and  there  is  no 
allegation  or  sufficient  proof  of  con- 
spiracy to  commit  the  crime,  it  Is  error 
in  such  trial  to  admit  evidence  that 
another  who  is  charged  with  the  crime 
had  fled  the  country,  since  the  one 
on  trial  is  not  chargeable  with  the 
fact  that  the  other  has  fled. 

Mullins  V.  Commonwealth,  11  Ky. 
Opin.  527. 

§1157.  Questions  of  fact,  verdicts  and 
findings. 
A  judgment  of  a  court  in  a  criminal 
law  action  stands  on  the  same  footing 
as  the  verdict  of  a  jury,  and  will  not 
be  disturbed  unless  palpably  against 
the   weight  of  the  evidence. 

Hawkins  v.  Lee,  6  Ky.  Opin.  156. 

Where  the  evidence  shows  that  ac- 
cused was  guilty  of  an  unwarranted 
attack   upon   the   deceased,   who   was 


acting  in  a  role  of  defense,  a  verdict 
will  not  be  disturbed. 

Morrison  v.  Commonwealth,  3  Ky. 
Opin.  134. 

§1161.  Harmless  error. 

§1162. Prejudice  to  rights  of  party 

as  ground  of  review. 
If  one  is  accused  in  one  count  of  m- 
dictment  with  rape  of  a  child  less  than 
twelve  years  old  and  in  another  count 
with  carnally  knowing  her,  even  grani- 
Ing  that  a  motion  requiring  the  com- 
monwealth to  elect  upon  which  count 
it  would  proceed  should  have  been 
granted,  the  error  is  harmless  where 
the  accused  is  convicted  only  of  the 
lesser  offense. 

Reed    v.    Commonwealth,    13   Ky. 

Opin.  849. 

§1165. Prejudice    to    defendant   in 

general. 
When  fundamental  rights  are  in- 
volved in  a  criminal  case,  such  as 
the  right  of  trial  by  jury,  the  right  to 
be  heard  by  counsel  and  the  right  to 
be  present  during  the  trial,  the  Court 
of  Appeals  will  reverse  unless  it  af- 
firmatively appears  from  the  recoil 
that  the  defendant  has  not  been  in- 
jured; but  in  cases  where  such  rights 
are  not  Involved  the  court  will  not 
reverse  unless  it  affirmatively  appears 
from  the  record  that  the  error  com- 
plained of  is  detrimental  to  the  sub- 
stantial rights  of  the  accused. 

Austin  V.  Commonwealth,  11  Ky. 

Opin.  664. 

§1168. Rulings    as   to    evidence  in 

general. 
In  a  felony  case  Criminal  Code 
(1876),  §219,  requires  the  indictment 
to  be  read  to  the  jury  by  the  clerk  or 
commonwealth's  attorney  and  a  state- 
ment of  the  defendant's  plea  thereto, 
next  in  order  after  the  jury  is  sworn, 
but  where  such  indictment  is  not  read, 
and  the  pica  stated  at  that  time,  but 
the  reading  and  statement  take  place 
before  the  close  of  the  evidence  for  the 
state,  in  the  absence  of  a  motion  of 
the  defendant  to  recall  the  witnesses 
and  reintroduce  the  evidence,  there 
will  be  no  reversal,  as  the  substantial 
rights  of  the  accused  are  not  preju- 
diced by  the  omission  to  read  the  in- 
dictment at  the  proper  time. 

Galloway  v.  Commonwealth,  11  Ky. 

Opin.  951. 
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§11€9« ^Admission  of  evidence. 

While  incompetent  evidence  can  not 
always  be  entirely  removed  from  the 
minds  of  a  jury  by  an  instruction  at- 
tempting to  withdraw  it,  still  this 
conrt  can  not  reverse  a  cause  for  any 
error  unless  it  affirmatively  appears 
that  the  error  prejudiced  the  sub' 
stantial  rights  of  the  accused. 

Rowlett  V.  Commonwealth,  11  Ky. 
Opin.  571. 

§  1172< Instructions. 

Under  section  349,  Crim.  Code,  pro- 
viding that  an  error  in  granting  or 
refusing  a  new  trial  shall  not  be  cause 
for  reversal,  the  sufficiency  of  the  evi- 
dence to  sustain  a  charge  in  an  in- 
dictment can  not  be  inquired  into  by 
the  appellate  court  nor  the  judgment 
reversed  on  that  ground. 

Glackman    v.     Commonwealth,    2 
Ky.  Opin.  251. 

Instructions  relating  to  murder,  if 
erroneous,  can  not  have  prejudiced 
the  defendant,  where  he  was  not  con- 
victed of  murder. 

Beazley  v.  Commonwealth,  7  Ky. 
Opin.  201. 

One  who  was  prosecuted  for  homi- 
cide can  not  complain  of  an  instruc- 
tion on  the  question  of  malice,  where 
he  was  convicted  only  of  manslaugh- 
ter. 

Bowman  v.  Commonwealth,  7  Ky. 
Opin.  656. 

There  can  be  no  reversal  for  an 
error  in  instructing  or  in  refusing  to 
instruct  the  jury,  unless  all  of  the  in- 
Btmctions  given  by  the  court  are  con- 
tained in  the  bill  of  exceptions. 
Highly  V.  Commonwealth,  8  Ky. 
Opin.  579. 

An  instruction  in  a  criminal  case 
is  erroneous,  which  fails  to  say  to 
the  jury  that  before  it  can  convict  it 
must  believe  in  the  existence  of  recited 
facts  beyond  a  reasonable  doubt;  and, 
saying  to  the  jury,  it  must  acquit  if 
it  has  a  reasonable  doubt  as  to  the 
guilt  of  the  accused,  does  not  dispense 
with  the  necessity  of  charging  that  it 
most  believe  from  the  evidence  be- 
yond  a   reasonable   doubt   that    such 
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facts  existed  before  it  could  find  the 
accused  guilty. 

Rouse   V.   Commonwealth,    8    Ky. 
Opin.  606. 

Mere  omissions  to  give  the  whole 
law  in  instructions  in  the  record  might 
be  presumed  to  have  been  cured  by 
missing  instructions;  but  when  those 
in  the  record  are  necessarily  inconsist- 
ent with  the  law  of  the  case  the  cause 
will  be  reversed  because  the  instruc- 
tions were  inconsistent  with  each 
other. 

Sapp    V.    Commonwealth,    9    Ky. 
Opin.  2. 

Where  instructions  given  by  the 
court  in  a  criminal  case  were  not 
objected  or  excepted  to,  they  can  not 
be  considered  by  this  court. 

Gale    V.    Commonwealth,    10    Ky. 
Opin.  301. 

Even  where  an  Instruction  is  erro- 
neous this  court  will  not  reverse  where 
it  is  shown  to  be  prejudicial  to  the 
substantial  rights  of  the  accused. 

Crittenden  v.   Commonwealth,   11 
Ky.  Opin.  193. 

Where  under  a  statute  the  punish- 
ment prescribed  is  imprisonment  in 
the  penitentiary  from  two  to  ten  years, 
and  the  court  instructs  the  jury  that 
if  they  find  the  accused  guilty  they 
should  fix  the  punishment  for  not  less 
than  one  nor  more  than  five  years, 
and  defendant's  punishment  is  for  a 
period  more  than  one  and  less  than 
five  years,  the  error  in  the  instruc- 
tion did  not  prejudice  the  rights  of 
the  defendant  and  he  can  not  com- 
plain. 

Creech  v.  Commonwealth,  12  Ky. 
Opin.  599. 


(H)      DETERMINATION     AND     DIS- 
POSITION   OF   CAUSE. 

§1185.  Reversal. 

§1186. In  general. 

The  Court  of  Appeals  can  only  re- 
verse a  judgment  in  a  misdemeanor 
case  for  errors  of  law  appearing  in 
the  record  and  prejudicial  to  defend- 
ant 

Marshall  v.  Commonwealth,  6  Ky. 
Opin.  742. 
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Where  a  judgment  has  been  ren- 
dered in  a  mlBdemeanor  case  reversal 
can  not  be  had  merely  because  a  de- 
murrer has  been  improperly  overruled, 
or  for  error  in  granting  or  refusing  a 
new  trial.  Code  of  Practice,  §  349, 
p.  659. 

Caldwell  v.  Commonwealth,  6  Ky. 
Opln.  116. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  judgment  upon  a  con- 
viction for  a  felony  on  the  ground  that 
it  is  contrary  to  the  evidence. 

Flannigan    v.    Commonwealth,    6 
Ky.  Opin.  288. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  judgment  of  acquittal  in 
a  prosecution  for  a  misdemeanor,  ex- 
cept for  errors  of  law  which  occurred 
on  the  trial  and  appear  of  record. 

City  of  Louisville  v.  Templeton,  6 
Ky.  Opin.  630. 

Under  §  349,  Criminal  Code,  the 
Court  of  Appeals  has  no  power  to  re- 
verse a  judgment  for  a  misdemeanor 
because  of  error  in  overruling  a  de- 
murrer to  the  Indictment. 

Waddell  v.  Commonwealth,  7  Ky. 
Opin.  713. 

On  appeal  from  a  conviction  for 
manslaughter,  the  case  will  not  be  re- 
versed for  error  in  instructions  as  to 
murder,  when  it  could  not  have  preju- 
diced the  accused. 

Mullins  V.  Commonwealth,  7  Ky. 
Opin.  26. 

Where  there  is  no  authenticated 
statement  of  the  testimony  in  the 
record,  the  Court  of  Appeals  can  not 
reverse  on  account  of  instructions,  un- 
less they  are  such  as  would  be  erro- 
neous under  any  state  of  proof. 

Bowman  v.  Commonwealth,  7  Ky. 
Opin.  656. 

If  the  right  of  self-defense  in  a 
prosecution  for  homicide  was  not  pre- 
sented by  instruction,  the  Court  of  Ap- 
peals will  not  reverse  the  case  where 
it  does  not  appear  that  the  substan- 
tial rights  of  the  accused  had  been 
prejudiced. 

Moore   v.   Commonwealth,   7   Ky. 
Opin.  218. 


The  Court  of  Appeals  can  not  re- 
verse a  case  for  abuse  of  discretion 
of  the  trial  court  in  arranging  tne 
order  of  argument  of  counsel  for  tne 
state. 

Bowman  v.  Commonwealth,  7  Ky. 
Opln.  656. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  judgment  of  conviction 
on  indictment  for  an  error  in  overrul- 
ing a  demurrer. 

Blackerter    v.    Commonwealth,  S 
Ky.  Opin.  541. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  criminal  cause  on  account 
of  the  trial  court's  error  in  overruling 
a  demurrer  to  an  indictment 

Waddle  v.  Commonwealth.  S  Rt. 
Opin.  577. 

This  court  will  not  reverse  a  crim- 
inal case  for  an  erroneous  instruct!on 
which,  when  taken  in  connection  with 
other  instructions,  did  not  prejudice 
the  substantial  rights  of  the  defend- 
ant 

Jannings  v.  Commonwealth,  10  Ky. 
Opin.  306. 

Where  an  erroneous  instruction  is 
given,  which  was  not  prejudicial  to  the 
substantial  rights  of  the  accused,  the 
cause  will  not  be  reversed  on  account 
of  it 

Brown  v.  Commonwealth,  10  Ky. 
Opin.  375. 

The  Court  of  Appeals  has  no  power 
to  reverse  a  judgment  for  an  error 
in  instructing  the  jury  in  the  absence 
of  any  of  the  instructions  given,  un- 
less those  contained  in  the  record 
could  not  under  any  circumstances 
and  with  any  modification  or  explana- 
tion be  the  law  applicable  to  the  case; 
and  where  the  record  does  not  con- 
tain all  the  instructions  given,  this 
court  will  presume  that  those  given* 
but  not  in  the  record,  supplied  and 
explained  those  given  and  contained 
in  the  record. 

Davis  V.   Commonwealth,    11   Ky. 
Opin.  969. 

The  Court  of  Appeals  will  not  re- 
verse a  criminal  cause  on  the  weight 
of  evidence. 

Gent   V.    Commonwealth,    12    Ky. 
Opln.  549. 
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This  court  can  reverse  a  criminal 
cause  only  for  an  error  of  law  com^ 
mitted  to  the  defendant's  prejudice, 
since  questions  of  fact  are  for  the 
Jury. 

Gent   V.    Commonwealth,    12    Ky. 
Opin.  549. 

In  a  criminal  case  the  jury  and  the 
trial  judge  determine  the  facts  from 
the  evidence,  and  the  Court  of  Ap- 
peals can  not  reverse  because  it  may 
think  the  evidence  fails  to  establish 
guilt  beyond  a  reasonable  doubt. 
Pulliam  y.  Commonwealth,  13  Ky. 
Opin.  9. 

Where  evidence  is  properly  admitted 
in  the  trial  of  a  criminal  cause,  the 
jury  is  to  determine  what  weight  is 
to  be  given  to  it,  and  the  Court  of 
Appeals  will  not  reverse  a  decision 
on  account  of  the  weight  of  evidence. 
Neal  V.  Commonwealth,  13  Ky. 
Opin.  70. 

In  the  trial  of  a  criminal  case,  the 
jury  must  weigh  and  determine  the 
evidence,  and  the  Court  of  Appeals 
will  never  reverse  because  of  insuf- 
ficient evidence,  but  may  do  so  where 
there  was  no  competent  evidence  tend- 
ing to  establish  guilt. 

Peters  v.  Commonwealth,  13  Ky. 
Opin.  204. 

XVn,  PUNISHMENT    AND   PREVESN- 
TION  OP  CRIME. 

§1208,  Extent  of  punishment  In  gen- 
eral. 
In  a  felony  case,  where  there  is  any 
evidence  to  go  to  the  jury,  tending 
to  establish  guilt,  this  court  can  not 
consider  whether  the  penalty  is  too 
light  or  too  severe,  such  questions  are 
for  the  jury  exclusively. 

Duke  V.    Commonwealth,   13   Ky. 
Opin.  278. 

CROPS. 

Contract  for  cultivation  of  crop,  see 
Landlord  and  Tenant,  §  326. 

Damages  to  crop  in  failure  to  erect 
fence,  see  Railroads,  §  103. 

Leyj  of  execution  on,  see  Execution, 
{24. 


CROSS-APPEAL. 

When  permissible,  see  Appeal,  §  14. 

CROSS-PETITION. 

See  Pleading,  ni.,  E. 

Judgment  on,  see  Judgment,  §§  246, 
247. 

When  service  of  process  on  cross- 
defendant  not  necessary,  see 
Process,  §  56. 

CROSS-EXAMINATION. 

See   Equity,    §  353;  Witnesses,   III.,    B. 

CRUELTY. 

Ground  for  divorce,  see  Divorce,  §  27. 

CURTESY. 

§  1.  Nature  and  existence  of  es- 
tate. 

§  8.  Property  subject  to  curtesy. 

§  9.  Estates  subject  to  curtesy. 

§  11.  Bar,  release,  or  forfeiture. 

§  12.  Rights  and  remedies  of 
tenant  by  curtesy. 

§  1.  Nature  and  existence  of  estate. 

A  tenant  by  the  curtesy  has  the 
right  to  hold  the  land  until  his  death, 
and  the  manner  of  his  holding  can 
not  affect  the  rights  of  his  children  by 
his  first  wife,  who  take  the  land  at 
his  death. 

Shepherd  v.  Sharp,  10  Ky.  Opin. 
885. 

§  8.  Property  subject  to  curtesy. 

A  husband  living  with  his  children, 
after  the  death  of  his  wife,  who  was 
the  owner  of  the  homestead,  becomes 
a  tenant  by  the  curtesy  which  en- 
titles him  to  a  homestead  in  it  against 
any  creditor,  since  being  a  life 
tenant  living  upon  the  land  with  his 
children,  he  is  entitled  to  a  homestead 
exemption. 

ESnglish  V.  Studiker  &  Co.,  11  Ky. 
Opin.  947. 

§9.  Estates  subject  to  curtesy. 

Where  plaintiff's  claim  to  curtesy 
depends  for  its  validity  upon  the  in- 
validity of  a  decree  for  divorce  ren- 
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dered  in  another  state,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  that  the  court  rendering 
the  decree  of  divorce  had  Jurisdiction 
and  that  the  decree  is  valid. 

Mounts  V.  R.  Denville's  Heirs,   7 
Ky.  Opin.  471. 

Where  a  husband  and  wife  separate 
and  a  separate  estate  is  created  in  the 
wife  by  a  conveyance  made  to  a  trus- 
tee, the  husband  may  still  have  cur- 
tesy unless  there  is  some  declaration 
in  the  instrument  releasing  such 
right;  and  where  the  intention  to  pre- 
vent curtesy  is  not  clear,  courts  of 
equity  favor  the  husband's  right. 
Green  v.  Meyers,  9  Ky.  Opin.  354. 

§11.  Bar,  release,  or  forfeiture. 

A  divorce  bars  all  claims  to  curtesy, 
and  while  a  husband  during  marriage 
has  a  right  to  rent  his  wife's  lands 
for  not  more  than  three  years  at  a 
time,  and  the  right  of  common  occu- 
pancy, the  dissolution  of  the  marriage 
destroys  his  power  to  either  rent  or 
occupy  it. 

Adams  v.  Adams,  12  Ky.  Opin.  76. 

§  12.  RighU  and  remedies  of  tenant  by 

curtesy. 
Where  the  evidence  shows  that  hus- 
band and  wife,  after  their  marriage, 
did  not  live  in  the  county  in  which 
the  land  of  the  wife  was  situated,  dur- 
ing the  life  of  the  wife;  as  the  hus- 
band never  had  possession  of  the 
land  during  the  life  of  the  wife,  he 
could  not  claim  curtesy,  and  a  sub- 
sequent entry  and  possession  by  him 
will  Inure  only  to  the  benefit  of  the 
heir  of  the  deceased  wife. 

Saterly  v.  Thompson,  1  Ky.  Opin. 

626. 

CUSTOMS  AND  USAGES. 

9  2.  Requisites  and  validity. 

§  5. Generality. 

S  9.  Application  and  operation. 
§  17. ^^^arying    terms    of    con- 
tract. 

Of  brokerage  business,   see   Brokers, 

§8. 

§2.  Requisites  and  validity. 

§  5. Generality. 

Before  a  custom  can  become  a  law, 


it  must  appear  that  the  usage  has 
been  general  and  uniform,  and  the  cus- 
tom peaceably  acquiesced  in,  and  not 
subject  to  contention  and  dispute. 
Fowler  Mills  &  Co.  v.  Smedley, 
2  Ky.  Opin.  3S9. 

Special  customs  often  create  con- 
fusion of  legal  rules  in  directions  not 
contemplated  in  their  adoption,  and 
they  are  to  be  admitted  into  the  laws 
with  great  reluctance;  and  it  can  not 
often  be  a  hardship  to  parties  to  re- 
ject a  custom,  so  long  as  they  are 
left  free  to  make  their  own  bargains, 
and  can,  if  they  are  disposed  to  do 
so,  incorporate  the  custom  into  their 
contract,  as  a  part  thereof. 

Fowler  Mills  &  Co.  v.  Smedley,  2 
Ky.  Opin.  389. 

To  make  a  custom  and  usage  a  bona 
fide  one,  it  is  a  prerequisite  that  the 
custom  be  certain  and  that  it  be  a  rea- 
sonable one;  and  where  parties  char- 
ter a  steamboat,  they  may  purchase 
articles  to  transport  on  it  more  valu- 
able than  the  boat  itself,  and  if  it 
should  be  liable  for  the  price,  the 
property  of  the  owner  may  be  incum- 
bered and  put  to  hazard,  by  the  reck- 
less conduct  of  an  insolvent  bailee. 
Fowler  Mills  &  Co.  v.  Smedley,  2 
Ky.  Opin.  389. 

Uniformity  being  the  first  requisite 
in  the  establishment  of  law  by  custom, 
a  petition  that  alleges  in  substance 
that,  in  the  case  of  furnishing  a  steam- 
boat with  goods  and  supplies  for 
speculation  by  parties  thereto,  or  to 
produce  freight  for  the  boat,  in  all 
such  cases  steamboat  men,  merchants 
and  others  at  and  up  the  T.  river, 
regard  the  boat  liable  for  such  debts, 
and  that  it  has  been  so  long  acquiesced 
In  that  it  has  become  a  well  estab- 
lished usage,  and  that  it  is  a  valid 
custom,  is  held  not  sufficient  to  estab- 
lish that  the  custom  was  nnifOTm 
and  general. 

Fowler   Mills  &  Co.  v.   Smedley. 
2  Ky.  Opin.  389. 

§9.  Application   and   operation. 

A  statute  giving  a  lien  on  steam- 
boats for  certain  debts,  operates  to 
destroy   any   local   custom   by   which 
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liens  are  asserted  for  debts  and  lia- 
bilities not  enumerated  in  the  statute. 
Fowler  Mills  &  Co.   v.   Smedley, 
2  Ky.  Opin.  389. 

§17< ^Varying  terms  of  contract. 

The  custom  of  horsemen  can  not 
control  a  written  contract  relating  to 
a  stallion,  or  change  its  legal  effect, 
especially  when  one  of  the  parties 
notified  the  other  that  the  custom 
formed  no  part  of  the  contract. 

Buford   V.   Cameron,   6  Ky.   Opin. 
734. 

DAM. 

See  Nuisance,  §  81. 

Rights   of   owner   of,    see    Navigable 
Waters,  S  22. 

DAMAGES. 

II.  NOMINAL  DAMAGES. 

S  10.  Nominal  or  substantial  dam- 
ages, 
ni.  GROUNDS    AND    SUBJECTS    OP 
COMPENSATORY  DAMAGES. 
(A)    DIRECT    OR    REMOTE,    CON- 
TINGENT,     OR      PROSPEC- 
TIVE    CONSEQUENCES    OR 
LOSSES. 

S  17.  Proximate  or  remote  conse- 
quences. 

§  18. In  general. 

S  24.  Contingent  and  possible  con- 
sequences. 

9  25.  Prospectiye  and  anticipated 
consequences. 

§  26. In  general. 

S  35.  Pecuniary  losses. 

§  39. Loss  of  or  injury  to  prop- 
erty. 

M7.  Mental  suffering. 

S  52. Fright  or  apprehension  of 

personal  injury. 

IV.  LIQUIDATED      DAMAGES      AND 

PEINALTIES. 
S  75.  Construction  of  stipulations. 
S  76. ^In  general. 

V.  EXEMPLARY  DAMAGES. 

§  87.  Nature  and  theory  of  dam- 
ages additional  to  compensa- 
tion. 

S  91.  Grounds  for  exemplary  dam- 
ages. 

VI.  MEASURE  OF  DAMAGES. 

(A)  INJURIES  TO  THE  PERSON. 
9  95.  Mode  of  estimating  damages 
in  general. 


§  97.  Physical  suffering  and  incon- 
yenience  in  general. 

(B)  INJURIES  TO   PROPERTY. 

§  103.  Mode  of  estimating  dam- 
ages in  general. 

§  107.  Injuries  to  real  property. 

§  111. Buildings  and  other  im- 
provements. 

S 113.  Injuries  to  personal  prop- 
erty. 

(C)  BREACH  OF  CONTRACT. 

§  120.  Failure  to  perform  in  gen- 
eral. 
§  123.  Defects  in  performance. 
§  126.  F^lure  to  deliver  property. 

VII.  INADEQUATE  AND  EXCESSIVE 

DAMAGES. 
§  128.  Grounds     of     objection     to 

amount. 
§  129.  Injuries  to  the  person. 
§  130. In  general. 

VIII.  PLEADING.     EVIDENCE,     AND 

ASSESSMENT. 

(A)  PLEADING. 

§  141.  Allegations  as  to  damage  in 

general. 
§  142.  General  or  special  damage. 

(B)  EVIDENCE. 

§  164.  Admissibility. 

(C)  PROCEEDINGS   FOR   ASSESS- 

MENT. 

S  193.  Inquest  on  default  or  inter- 
locutory judgment. 

§  198. ^Assessment  by  jury. 

§  209.  Instructions. 

See  Libel  and  Slander,  IV.,  D;  Rer 
plevin,  v.;  Trespass,  §§47,  58. 

Action  for  conversion,  see  Trover  and 
Conversion,  §§  41,  43,  44,  48. 

Assessment  of  damages  by  jury,  see 
Trial,  §136. 

Assessment  of  damages  in  condemna- 
tion proceedings,  see  Elminent  Do- 
main, §§  122,  139,  213.  225. 

Breach  of  contract  for  cultivation  of 
land,  see  Landlord  and  Tenant,  §  331. 

Breach  of  contract  of  purchase,  see 
Sales,  §  370;  Vendor  and  Purchaser, 
VIL,   B. 

Breach  of  contract  of  sale,  see  Sales, 
§418. 

Complaint  for  unlawful  seizure  of 
property,  see  Pleading,  §  71. 

£2xcessive  damages  as  ground  for  new 
trial,  see  New  Trial,  §  76. 

Elxemplary  damages  for  assault  and 
battery,  see  Assault  and  Battery, 
§39. 
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For  breach  of  contract  made  with 
county  court,  see  Counties,  S  128. 

For  breach  of  contract  to  collect 
taxes,  see  Sheriffs  and  Constables, 
816. 

For  breach  of  covenant,  see  Cove- 
nants, §  99. 

For  injuries  to  passengers,  see  Car- 
riers, §319. 

For  wrongful  attachment,  see  At- 
tachment, §  355,  375. 

For  wrongful  execution,  see  Execution, 
§472. 

For  unlawful  sales  of  intoxicating 
liquor,  see  Intoxicating  Liquors,  IX. 

In  action  for  forcible  ejection,  see 
Forcible  Entry  and  Detainer,  §  30. 

In  action  of  ejectment,  see  Ejectment, 
§132. 

Measure  of  damages,  see  Trover  and 
Conversion,  §  44. 

Measure  of  damages  for  assault,  see 
Assault  and  Battery,  §  37. 

Measure  of  damages  for  breach  of 
covenants,  see  Covenants,  §  123. 

Measure  of  damages  for  breach  of 
mining  lease,  see  Mines  and  Min- 
erals,  §  61. 

Measure  of  damages  for  failure  to  pay 
notes  at  maturity,  see  Bills  and 
Notes,  §528. 

Measure  of  damages  for  failure  to 
pay  subscriptions  to  stock,  see  Cor- 
porations, §  88. 

Measure  of  damages  in  sale  of  whisky, 
see  Sales,  §  442. 

Obstructing  right  of  easements,  see 
Easements,    §  70. 

On  dissolution  of  injunction,  see  In- 
junction, §§185,  252. 

Punitive  damages,  see  Libel  and 
Slander,  §  120;  Trespass,  §  56. 

Punitive  damages  not  recoverable  in 
action  on  attachment  bond,  see  At- 
tachment, §  351. 

Recoupment  of  damages  for  breach 
of  warranty,  see  Bills  and  Notes, 
§528. 

Resulting  from  public  improvements, 
see  Municipal  Corporations,  IX.,  D. 

Resulting  from  injunction,  see  Injunc- 
tion, §  252,  261. 

Resulting  from  wrongful  attachment, 
see  Attachment,  §  365. 

Special  damages  from  obstruction  of 
highway,  see  Highways,  §  155. 


II.  NOMINAL  DAMAGES. 

§  10.  Nominal  or  substantial  damages. 
In    ascertaining    the    damages    to 
which  the  owner  of  a  dwelling  is  en- 
titled by  the  refusal  of  a  contractor 
to   complete   the  work  on   same,  the 
criterion  is  to  ascertain  what  it  would 
cost  to   finish   the   house   above  the 
contract  price,  and  if  larger,  the  con- 
tractor would   be  responsible,  but  if 
no  more,  or  less,   the   owner  would 
be  entitled  to  only  nominal  damages. 
Brown    v.    Murphy,    4    Ky.   Opin, 
365. 


in.   GROUNDS   AND   SUBJECTS  OF 
COMPENSATORY   DAMAGES. 

(A)     DIRECT     OR     REMOTE,    CON- 
TINGENT,  OR    PROSPECTIVE 
CONSEQUENCES   OR 
LOSSES. 

§17.  Proximate      or      reniote     conse- 
quences. 

§18. In  general. 

To  make  a  defendant  liable  for  dam- 
ages caused  by  his  negligence,  the 
negligence  complained  of  must  be 
the  proximate  cause  of  the  injury,  and 
an  instruction  not  recognizing  this 
rule  is  erroneous. 

Current   v.   CantrlU,   8   Ky.   Opin. 
546. 

§24.  Contingent  and  possible  conse- 
quences. 
Remote  and  uncertain  damages  can 
not  be  recovered  under  a  counterclaim 
filed  in  a  suit  for  the  purchase  money 
of  machinery. 

Monarch   v.   Toung,   8   Ky.   Opin. 
232. 

§25.  Prospective  and  anticipated  con- 
sequences. 
§26. In   general. 

In  a  damage  suit,  plaintilf  Is  en- 
titled only  to  recover  for  damages 
sustained  prior  to  the  commencement 
of  his  action. 

Cooper   V.   Thomas,   8   Ky.   Opin. 
368. 

§35.  Pecuniary  losses. 

§39. Loss  of  or  Injury  to  property. 

Where  in  a  suit  for  damages  against 
one  for  negligently  operating  a 
threshing  machine  so  that  fire  escaped 
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from  the  machinery  and  destroyed 
plaintiffs  grain,  and  the  quantity  of 
tiie  grain  destroyed  is  not  proven  by 
measurement  or  the  actual  knowledge 
of  witnesses,  but  by  their  opinions  of 
the  quantity  of  grain  the  destroyed 
ricks  would  yield,  the  Jury  have  the 
right  to  test  the  accuracy  erf  the 
testimony  by  their  own  intelligence 
on  such  matters,  and  having  arrived 
at  a  verdict  it  will  not  be  set  aside 
because  claimed  to  be  for  too  small 
amount  of  damages. 

Savers  v.  Stoner  &  Roby,  10  Ky. 
Opin.  358. 

§47.  Mental  suffering. 
§52. Fright  or  apprehension  of  per- 
sonal injury. 
Where  masked  persons,  having 
threatened  injury  to  another,  ap- 
proach his  residence  in  the  night 
time,  making  a  loud  noise,  such  as 
was  calculated  to  alarm  such  person 
and  his  family  and  keep  them  awake, 
and  to  produce  in  their  minds  a  rea- 
sonable apprehension  that  something 
more  than  frightening  of  the  family 
was  intended,  such  person  may  re- 
cover damages  for  such  trespass,  and 
this  is  true  whether  the  mob  remains 
in  the  highway  or  enters  upon  the 
premises. 

Watts  V.  Rogers,  10  Ky.  Opin.  303. 

IV.  LIQUIDATED      DAMAGES      AND 
PENALTIES. 

§75.  Construction    of   stipulations. 

§76. In    general. 

While  parties  to  a  contract  may 
agree  to  liquidated  damages  and 
courts  will  enforce  the  pasrments  upon 
breach  shown,  still  when  the  sum 
agreed  to  amounts  to  penalty  or  for- 
feiture, or  exceeds  in  a  material  de- 
gree the  injury  sustained,  it  will  not 
be  enforced,  since  courts  will  not 
countenance  liquidated  damages  which 
are  used  as  a  mere  guise  to  a  for- 
feiture as  penalty. 

Delaney    ▼.    Trustees    Cinclnnaiti 

Southern  R.   Co.,.  12   Ky.   Opin. 

570. 

V.  EXEMPLARY  DAMAGES. 

§87.  Nature   and   theory   of  damages 
additional   to   compensation. 
Vindictive    or    exemplary    damages 


are  such  as  are  given  against  a  de- 
fendant who,  in  addition  to  the  tres- 
pass, has  been  guilty  of  acts  of  out- 
rage and  wrong  which  can  not  well 
be  rewarded  by  compensation  in 
money. 

Maysville  &  Lexington   Tpk.   Co. 
V.  Kniffen,  4  Ky.  Opin.  92. 

EiXemplary  damages  can  only  prop- 
erly be  given  in  cases  of  trespass  or 
tort,  accompanied  by  oppression, 
fraud,  malice,  or  negligence  so  gross 
as  to  raise  a  presumption  of  malice. 
Maysville  &  Lexington  Tpk.  Co. 
V.  Kniffen,  4  Ky.  Opin.  92. 

In  cases  where  the  negligence  is  in 
leaving  a  horse  and  wagon  without 
an  attendant,  or  any  way  secured  or 
guarded,  exemplary  or  vindictive  dam- 
ages are  not  to  be  given  unless  the 
negligence  complained  of  is  so  gross 
as  to  raise  the  presumption  of  malice. 
Reichman  v.  Stokle,  3  Ky.  Opin. 
295. 

Where  plaintiff  willingly  engaged  in 
a  combat,  he  can  not  recover  exem- 
plary damages  in  an  action  therefor. 
Evans  v.  Littell,  5  Ky.  Opin.  650. 

Unless  plaintiff  seeks  to  recover 
punitive  damages,  it  is  not  necessary 
to  prove  that  the  injury  complained 
of  was  inflicted  either  purposely  or 
wantonly. 

Walsh  V.  Powers,  8  Ky.  Opin.  576. 

§91.  Grounds  for  exemplary  damages. 
Where  the  evidence  does  not  show  a 
wilful  wrong  or  wanton  recklessness 
on  the  part  of  those  in  charge  of  the 
train  which   injured   plaintiff,   it  was 
error  to  give  an  instruction  author- 
izing a  finding  of  puntive  damages. 
Kentucky  Cent.  R.  Co.  v.  Dills,  7 
Ky.   Opin.   501. 

A  party  may  recover  exemplary 
damages  without  averring  malice,  In 
an  action  for  an  unlawful  injury  to 
the  person. 

Finnell  v.  VanArsdall,  8  Ky.  Opin. 
416. 

VI.  MEASURE  OF  DAMAGES. 

(A)  INJURIES  TO  THE  PERSON. 

§95.  Mode  of  estimating  damages   In 
general. 
The  instructions  should  be  for  com- 
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pensation  and  remuneration  for  loss 
of  time,  necessary  expenditures  and 
permanent  disability. 

Reichman  v.  Stolke,  3  Ky.  Opin. 
296. 

In  an  action  for  personal  injuries, 
it  was  held  improper  in  instructing 
the  Jury  to  call  their  special  atten- 
tion to  future  deprivation  or  loss  or 
health,  since  future  pain  and  depriva- 
tion of  health  are  necessarily  included 
in  the  permanent  reduction  in  plain- 
tiff's earning  power,  and  to  thus  sin- 
gle them  out,  gives  undue  importance 
to  them. 

Green  v.  Trustees  of  Richmond,  7 
Ky.  Opin.  434. 

In  an  action  for  compensatory  dam- 
ages  for   personal    injuries,   the   size 
of  the  plaintiff's  family  or  his  poverty 
is  not  competent  to  go  to  the  Jury. 
Green  v.  Trustees  of  Richmond,  7 
Ky.  Opin.  434. 

In  an  action  for  personal  injuries 
the  Jury  should  be  instructed  to  base 
their  verdict  upon  the  expense  of  cure, 
the  value  of  time  lost,  fair  compensa- 
tion for  physical  and  mental  suffer- 
ing, and  for  permanent  reduction  of 
the  plaintiffs  earning  power. 

Citizens  Passenger  R.  Co.  v.  Pank, 
7  Ky.  Opin.  663. 

An  instruction  that  "If  the  Jury  find 
for  the  plaintiff,  they  may  find  not 
only  an  amount  sufficient  to  compen- 
sate her  for  the  actual  injuries  sus- 
tained by  her,  but  may  take  into  con- 
sideration the  expense  incurred  by 
plaintiff  by  reason  of  the  injuries,  the 
loss  of  time  to  her  occasioned  by  the 
injuries,  her  suffering,  both  mental 
and  physical,  and  the  character,  ex- 
tent and  duration  of  the  injuries,  and 
find  such  amount  as  in  their  opinion 
all  the  facts  and  circumstances  con- 
nected in  the  case  justify,  not  exceed- 
ing the  amount  claimed  in  the  peti- 
tion," was  held  erroneous  as  author- 
izing double  damages. 

Citizens  Passenger  R.  Co.  v.  Pank, 
7  Ky.  Opin.  663. 

In  an  action  for  personal  injuries, 
compensatory  damages  consist  of  the 
cost  of  cure,  loss  of  time,  fair  com- 
pensation for  mental  and  physical  suf- 


fering, and  for  any  permanent  reduc- 
tion of  the  plaintiff's  earning  power. 
Green  v.  Trustees  of  Richmond.  7 
Ky.  Opin.  434. 

In  actions  for  personal  injuries,  the 
jury  should  have  been  instructed  as 
to  what  elements  or  circumstances  go 
to  make  up  the  compensation  to  be 
allowed  the  injured  party. 

Town  of  Bowling  Green  v.  White, 
7   Ky.  Opin.   448. 

§  97.  Physical  suffering  and  incon- 
venience in  general. 
In  an  action  for  personal  injur),  it 
was  held  improper  to  instruct  the  jury 
that  they  should  consider  future  pain 
in  fixing  the  amount  of  damages, 
where  the  evidence  shows  that  plain- 
tiff had  then  recovered  from  the  in- 
jury. 

Green  v.  Trustees  of  Richmond.  7 
Ky.  Opin.  434. 


(B)    INJURIES    TO    PROPERTY. 

§  103.  Mode  of  estimating  damages  in 

general. 
Where  there  is  no  value  fixed  upon 
property  by  witness.  It  Is  error  to 
leave  the  assessing  of  such  value 
to  the  Jury,  or  to  instruct  as  to  a 
criterion  by  which  a  value  could  be 
arrived  at. 

Eubank  v.  Wheat,  Baker  ft  Co.,  1 

Ky.  Opin.  11. 

When  the  use  of  money  is  enjoined, 
the  rate  of  damages  does  not  exceed 
ten  per  cent. 

Wyatt  V.  Tinsley,  8  Ky.  Opin.  59. 

§  107.  Injuries  to  real  property. 

In  order  to  entitle  one  to  recover 
for  permanent  injury  to  land,  it  is  not 
necessary  that  he  should  hold  the 
legal  title,  but  he  has  a  right  of  action 
if  he  was  the  owner  of  the  property 
and  in  possession  of  it. 

Nashville   &   Chattanooga  R.  Co. 
V.  Murphy,  6  Ky.  Opin.  118. 

§111. Buildings  and  other  improve- 
ments. 
In  an  action  for  damages  for  injury 
to  a  building,  the  plaintiff  id  entitled 
not  only  to  recover  the  cost  of  re- 
pairing the  injury,  but  also  for  any 
diminution   in   the  value  of  the  use 
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of  the  property  resulting  from  such 
injury. 

Cooper   T.   Thomas,   8   Ky.   Opin. 
368. 

§113.  Injuries  to  personal  property. 

The  jury  should  have  found  for  the 
appellant,  the  value  of  the  horse,  un- 
less it  was  killed  by  appellee  in  re- 
pelling an  assault  made  on  them  by 
him,  which  could  not  have  been  suc- 
cessfully resisted  by  the  use  of  less 
force  than  was  resorted  to  by  them. 
Evans  v.  Littell,  5  Ky.  Opin.  650. 

In  a  suit  for  breach  of  contract  in 
not  receiving  certain  personal  prop- 
erty sold  and  tendered,  the  measure  of 
damages  is  the  difFerence  between  the 
market  price  and  the  contract  price, 
at  the  time  and  place  of  the  tender  for 
which  the  defendants  are  liable;  and 
the  price  for  which  the  plaintiff  ac- 
tually sold  the  property  is  not  at 
all  material. 

Saur,  Schurman  &  Co.  v,  Sayres, 
11  Ky.  Opin.  52. 

(C)   BREACH   OF   CONTRACT. 

§120.  Failure  to  perform  in  general. 

Where  a  contractor  fails  to  com- 
plete a  house,  his  compensation  there- 
for should  be  the  actual  value  of  the 
house  to  the  owner  in  its  incomplete 
condition. 

Smith  V.  Dressman,  5  Ky.  Opin. 
129. 

The  measure    of    damages    for  the  i 
breach  of  a  contract  to  supply  water 
is  the  probable  cost  of  obtaining  it. 
Hazlip  V.  Austin.  12  Ky.  Opin.  117. 

§123.  Defects  in   performance. 

A  contractor  can  not  recover  for  de- 
fective work  the  full  contract  price 
because  he  can  prove  the  work  to  be 
reasonably  worth  that  much,  without 
regard  to  the  stipulated  sum  to  be 
paid. 

Cane  v.  Bergen.  3  Ky.  Opin.  84. 

§126.  Failure  to  deliver  property. 

When  a  contract  for  the  purchase  of 
goods  is  broken  by  the  vendor,  the 
vendee  may  set  off  the  amount  of 
dilference  between  the  price  to  be 
paid  for  the  goods  and  what  they  were 
worth. 

Boone  C!ounty  Nat.  Bank  v.  Clem- 
ents, 9  Ky.  Opin.  205. 


In  a  suit  to  recover  damages  on 
account  of  failure  to  deliver  goods 
bought,  where  sold  at  one  point  to 
be  delivered  at  another,  the  difFerence 
between  the  value  of  the  goods- at  tlie 
point  of  delivery  and  their  value  at 
the  point  of  sale,  less  the  expenses, 
costs  of  transportation,  and  insurance, 
constitute  the  measure  of  damages. 
Bolinger  v.  Alter,  Winston  &  Co., 
9  Ky.  Opin.  301. 

VII.  INADEQUATE  AND  EXCESSIVE 

DAMAGES. 

§  128.  Grounds  of  objection  to  amount. 
If  damages  have  been  improperly 
awarded  by  the  Court  of  Appeals,  the 
remedy  is  by  motion  In  that  court 
which  committed  the  error. 

Muselman  v.  Parker,  7  Ky.  Opin. 
341. 

§  129.  Injuries  to  the  person. 

§130. In  general. 

Three  thousand  dollars'  damages  for 
the  loss  of  a  limb  or  permanent  in- 
jury to  it  can  not  be  regarded  as 
excessive  recovery  or  more  than  com- 
pensatory. 

Louisville  &  N.  R.  Co.  v.  Connely, 
13  Ky.  Opin.  726. 

VIII.  PLEADING,    EVIDENCE,    AND 

ASSESSMENT. 

(A)    PLEADING. 

§  141.  Allegations  as  to  damage  in 
general. 
Where  the  averments  of  a  peti- 
tion do  not  import  any  certain  and 
specific  complaint  that  plaintiff  sus- 
tained any  damages  which  were  na- 
tural and  proximate  to  the  breach  of 
the  contract  complained  of,  but  was 
for  contingent  and  prospective  profits 
or  speculative  damages,  recovery  can 
not  be  had. 

Lane  v.  City  of  Louisville,  6  Ky. 
Opin.  178. 

It  is  not  necessary  In  a  petition  for 
damages  to  make  an  itemized  state- 
ment of  the  injuries,  and  an  instruc- 
tion is  not  erroneous  that  the  jury 
might  consider  as  an  element  of  dam- 
ages the  destruction  of  plaintiff's  rails, 
even  though  the  petition  did  not  speci- 
fy  the   amount   of   damages   he   had 
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sustained  on  this  account,  but  did  ask 
for  damages  on  account  of  all  the  in- 
Juries  complained  of  in  the  sum  of 
$2,000. 

Chambers   v.    Seale,   9   Ky.   Opin. 
536. 

§  142.  General  or  special  damage. 

Where  one  seeks  to  recover  special 
damages,  he  must  plead  facts  showing 
he  is  entitled  thereto. 

Bolinger  v.  Alter,  Winston  &  Co., 
9  Ky.  Opin.  301. 

(8)    EVIDENCE. 

§164.  Admissibiirty. 

In  a  suit  for  damages  against  a  city, 
it  is  not  error  for  the  court  to  refuse 
to  admit  evidence  to  show  that  the 
city  council  was  notified  that  hitch- 
ings  on  the  wharf  were  insufficient, 
the  liability  of  the  city  not  depending 
upon  the  knowledge  of  the  city  of- 
ficers that  such  hitchings  were  not 
sufficient. 

Shinkle   v.    City   of   Covington,   8 
Ky.  Opin.  227, 

(0)     PROCEEDINGS     FOR     ASSESS- 

MENT. 

§  193.  Inqueat  on  default  or  interlocu- 
tory Judgment. 
No    judgment    by    default    can    be 
taken   for  damages  without  proof  be- 
fore a  jury  or  commissioner. 

Kllday  v.  Leytle,  3  Ky.  Opin.  605. 

§  198. Assessment  by  jury. 

Under  §  155,  Civ.  Code  Prac,  allega- 
tion of  value  or  amount  of  damages 
should  not  be  taken  as  true,  but  must 
be  submitted  to  a  jury. 

Franks    v.    Martin,    7    Ky.    Opin. 
251. 

§209.  Instructions. 

It  was  error  to  leave  it  discretion- 
ary to  the  jury  to  find  such  damages 
as  the  plaintiff  sustained,  not  exceed- 
ing the  amount  claimed  in  the  peti- 
tion. 

Reichman  v.   Stokle,  3  Ky.  Opin. 
295.  . 

Where  the  jur>'  were  told  that,  in 
assessing  damages,  they  may  find  in 
any  amount  which  in  the  exercise  of 
a  sound  discretion  they  may  think  the 


plaintiffs  entitled  to,  the  latter  part 
of  the  instruction  is  not  objectionable, 
but  when  taken  in  connection  with 
the  preceding  part,  it  conveys  the 
idea  that  they  have  the  right  to  £nd 
other  than  actual  damages,  and  is  er- 
roneous. 

McGuire   v.   Lorain,    5   Ky.   Opin. 
145. 

DEATH. 

II.  ACTIONS  FOR  CAUSING  DEATR 

(D)    PLEADING  AND   EVIDENCE. 

§  74.  Weight    and    sufficiency    of 
evidence. 

See  Abatement  and  Revival;  Homi- 
cide. 

Of  partner,  see  Partnership,  VI. 

Of  party  prior  to  judgment,  see  Judg- 
ment, §860. 

II.  ACTIONS  FOR  CAUSING  DEATH. 

(D)   PLEADING  AND  EVIDENCE. 

§74.  Weight  and  sufficiencx  of  evi- 
dence. 
Where  a  grantee  gives  to  the  deputy 
clerk  his  deed  for  record,  and  pays 
to  such  deputy  money  sufficient  to  pay 
the  tax  against  said  real  estate  and 
the  cost  of  recording  it,  and  the  deed, 
when  found,  is  in  the  clerk's  office, 
the  neglect  of  the  clerk  to  endorse 
upon  the  deed,  when  the  tax  has  been 
actually  paid,  will  not  destroy  the 
legal  effect  of  the  conveyance,  and 
the  grantee  may  show  by  evidence 
that  said  taxes  were  paid  and  not  en- 
dorsed on  the  deed. 

Netherland     v.     Calvin,     10     Ky. 
Opin.  777. 

DEBTOR  AND  CREDITOR 

See  Assignments  for  Benefit  of  Cred- 
itors; Attachment;  Creditors*  Suit; 
Fraudulent  Conveyances,  §  24,  43; 
Garnishment;  Insolvency. 

Conveyance  without  consideration,  see 
Fraudulent  Conveyances,   §  73. 

Creditors  of  wife,  see  Dower.  §  60. 

Devise  or  bequest  by  debtor  to  cred- 
itor, see  Wills,  §  714. 

Fund  in  hands  of  court  commissioners, 
see  Court  Commissioners,  §  3. 
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Indemnity  insurance  policy,  see  In- 
surance, §  591. 

Liability  of  new  corporation  for  debts 
of  old,  see  Corporations,  §  543. 

Liability  of  wife's  property  for  hus- 
band's debt,  see  Husband  and  Wife, 
§118. 

New  promise  of  bankrupt  to  pay  dis- 
charged debt,  see  Bankruptcy,  §  434. 

Preference  of  creditors,  see  Vendor 
and  Purchaser,  §  213. 

Priority  of  claims,  see  Exemptions, 
§20. 

Remedies  of  creditors,  see  Corpora- 
tions, §547;  Fraudulent  Convey- 
ances, III.;  Guaranty,  IV.;  Principal 
and  Surety,  IV. 

Right  of  creditors  to  proceeds  of 
homestead,  see  Homestead,  §  58. 

Right  of  creditor  under  execution,  see 
Execution,   §  99. 

Rights  and  remedies  of  tenants'  cred- 
itors, see  Landlord  and  Tenants, 
§245. 

Right  of  creditors  of  cestui  que  trust, 
see  Trusts,  §  150. 

Rights  of  creditor  of  devisees  and 
legatees,  see  Wills,  VII,  I. 

Rights  of  creditors  of  heirs  and  testa- 
tors, see  Descent  and  Distribution, 
ni.,  D. 

Rights  of  creditor  of  life  tenant,  see 
Descent  and  Distribution,   §154. 

Rights  of  creditors  of  trustee,  see 
Trusts,  §136%. 

Rights  of  husband's  creditors,  see 
Dower,  §28;  Husband  and  Wife, 
§§  13,  36,  149,  171,  298. 

Rights  of  partnership  creditors,  see 
Partnership,  §  187. 

Right  to  proceeds  of  insurance  policy, 
see  Insurance  §  590. 

Right  to  subject  interest  under  will, 
see  Wills,  §  867. 

Rule  as  to  marshaling  securities  by 
creditors,  see  Marshaling  Assets  and 
Securities. 

Subjecting  property  fraudulently  con- 
veyed, see  Fraudulent  Conveyances, 
§318. 

Title  taken  in  name  of  debtor's  son, 
see  Fraudulent  Conveyances,  §  226. 


DEBTS. 

Extinguished  by  marriage  of  contract- 
ing parties,  see  Husband  and  Wife, 
§10. 


Of  deceased  person,  see  Descent  and 

Distribution,  III.,  C. 
Secured    by    chattel    mortgage,    see 

Chattel  Mortgages,  §109. 

DECEDENTS'  ESTATES. 

See  Descent  and  Distribution;  Elxecu- 
tors  and  Administrators;  Wills. 

DECISIONS. 

Authority  over  former  decisions  of 
Court  of  Appeals,  see  Courts,  §  91. 

Construing  acts  of  Legislature,  see 
Courts,  §  107. 

By  court — ^Motive  of  Judge,  see  Trial, 
§387. 

Finality  of,  see  Appeal,  §  66. 

Intermediate  and  interlocutory  de- 
cisions, see  Appeal,   §  67. 

Of  Court  of  Appeals — Authority  of,  see 
Courts,  §  91. 

On  appeal,  see  Appeal,  XVII,  A. 

Overruling  previous  decision — Effect, 
see  Courts,  §  100. 

DECLARATIONS. 

See  Evidence,  vni. 
Admissibility  of,  see  Homicide,  §  169. 
Conclusiveness  of,  see  Evidence,  §  313. 
Part    of    res    gestae,    see    Evidence, 
§§121,  123. 

DECREES. 

See  Judgment. 

DEDICATION. 

I.  NATURE  AND  REQUISITES. 

§  16.  Acts  constituting  dedication 
in  general. 

§  18. 'Reci^tals    or    descriptions 

in  conveyances  or  contracts. 

§  19. Designation   in    maps,   or 

plats,  and  sale  of  lots. 

§  30.  Acceptance. 

§  31. Necessity. 

§  40.  Evidence. 

§  41. Presumptions  as  to  dedi- 
cation. 

II.  OPERATION  AND  EFFECT. 

§  47.  Persons    entitled    to    benefit 

of  dedication. 
§  49.  Extent  of  dedication. 
§  52.  Title  or  right  acquired. 
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I.  NATURE  AND  REQUISITES. 

§  16.  Acts    constituting    dedication    in 

general. 
Where  an  owner  of  land  fences 
it  with  reference  to  a  road  thereon, 
and  such  road  was  kept  in  repair  by 
the  surveyor  and  hands  from  time 
to  time  appointed  by  the  county  court, 
and  the  owner  of  the  land  together 
with  the  surveyor  kept  it  in  repair, 
a  d^dication  is  shown. 

Trustees  of  Princeton  College  v. 

Board  of  Trustees  of  Princeton, 

7  Ky.  Opin.  121. 

Where  a  plat  is  filed  purporting  to 
dedicate  a  town  lot  to  the  public  use, 
but  before  it  is  accepted  by  the  pub- 
lic, the  donor  has  withdrawn  his  pro- 
posal, the  town  fails  to  secure  any 
title  thereto. 

Board   of   Councilmen   of   Union- 
town  V.  David,  8  Ky.  Opin.  183. 

§  18. Recitals    or     descriptions    in 

conveyances  or  contracts. 
When  grantors  own  land  not  platted, 
and  convey  the  same  as  a  tract,  re- 
ferring in  the  deed  to  a  named  street 
and  to  the  location  of  portions  of  the 
lands  on  either  side  of  such  street,  but 
not  making  the  street  a  boundary, 
they  do  not  thereby  dedicate  the 
street  to  the  public,  since  the  refer- 
ence to  the  street  in  the  deed  was  a 
mere  matter  of  description. 

City  of  Louisville  v.  Hall,  8  Ky. 
Opin.  327. 

§  19. Designation  in  maps,  or  plats, 

and  sale  of  lots. 
If  a  street  is  laid  ofT  and  lots  sold 
bordering  upon  it  the  purchaser  takes 
the  lot  wRh  the  right  to  the  use  of  the 
street,  and  this  will  amount  to  a  dedi- 
cation of  the  street  to  the  use  of  the 
public;  but  an  alley,  known  as  a 
blind  alley,  which  does  not  run  from 
street  to  street,  but  is  a  passageway 
only  for  the  use  of  the  property  bor- 
dering upon  it,  and  not  for  the  use  of 
the  entire  public,  when  laid  out  is 
not  dedicated  to  the  public,  but  may 
be  closed  by  its  owners  at  their  pleas- 
ure; and  such  an  alley  may  not  be  im- 
proved by  the  city  and  the  adjoining 
property  assessed  for  such  improve- 
ment. 

Ballard  v.  Gleason,  10  Ky.  Opin. 
621. 


Where  a  proprietor  has  dedicated 
streets  to  the  public  by  filing  a  plat 
and  selling  lots,  it  is  not  required 
that  the  public  shall  be  in  the  actual 
occupation  of  such  streets  in  order 
to  show  its  acceptance  of  the  dedi- 
cation, but  it  is  enough  that  the  puo- 
lie  has  done  that  from  which  its  ac- 
ceptance may  be  inferred. 

Ballard    v.    St.    Cloud    &   Co.,  10 
Ky.    Opin.    343. 

When  the  proprietor  of  land  within 
the  boundary  of  a  city  lays  it  out  into 
lots  and  sells  them,  leaving  inter- 
vening strips  of  land  corresponding 
to  established  and  improved  streets, 
projecting  toward  them,  it  will  amount 
to  a  dedication  of  such  strips  for 
public  use  as  streets. 

Ballard  v.  St.  Cloud  &  Co..  10  Ky. 
Opin.  343. 

Where  one  prepares  a  map  of  an 
addition  to  a  city,  which  is  acknowl- 
edged and  recorded,  and  on  the  back 
of  such  plat  he  also  places  a  map  and 
plat  of  an  addition  of  the  real  estate 
adjoining  that  platted,  and  no  ac- 
knowledgement is  made  on  the  back 
of  such  plat,  but  it  is  recorded,  it 
amounts  to  a  dedication  of  the  streets 
in  both  of  said  additions;  and  if  a 
street  thus  dedicated  is  accepted  by 
the  public  and  used  as  a  highway,  it 
belongs  to  the  city  and  can  not  be 
claimed  by  one  owinlng  adjoining  real 
estate. 

Davis,    Moody   &    Co.    v.    City  of 
Louisville,  11  Ky.  Opin.  963. 

The  intention  of  the  owner  of  real 
estate  to  dedicate  a  part  of  it  to  the 
public  for  streets  is  shown  when  the 
owner  plats  such  ground,  laying  out 
streets  and  alleys,  records  his  plat 
and  sells  off  lots  along  the  same;  and 
that  the  public  has  accepted  such  a 
dedication  is  shown  by  the  use  of  it 
by  the  public,  the  making  of  a  con- 
tract for  its  improvement  and  the 
erection  of  gas  posts  along  it. 

Southgate    v.    Regenthal,    13   Ky. 
Opin.  921. 

Where  the  owner  of  real  estate 
plats  it  into  lots,  streets  and  alleys 
and  files  his  plat,  his  acts  amount  to 
a  dedication  to  the  public  which  when 
accepted  by  the  public  by  being  used 


537    (§19) 


DEDICATION  I.   II. 


(§  52)     538 


become  streets  and  alleys,  and  when 
land  is  laid  off  Into  lots,  streets  and 
alleys,  and  lots  are  sold,  each  lot 
owner  has  a  right  not  only  to  use  the 
streets  as  ways  of  ingress  and  egress, 
but  to  have  them  thrown  open  to  the 
use  of  the  public. 

Southgate    v.    Regenthal,    13    Ky. 
Opin.  921. 

One  who  has  platted  his  ground  in 
a  town  and  filed  the  plat  with  the 
•  proper  ofl9cer,  clearly  showing  defined 
streets  and  alleys,  has  thereby  pre- 
cluded himself  from  setting  up  any 
adverse  claim  against  the  town  to  such 
streets  and  alleys,  since  the  filing  of 
his  plat  shows  a  dedication  of  the 
streets,  and  the  claims  of  rent  by  the 
town  trustees  and  his  actual  payment 
for  a  long  time  shows  an  acceptance 
on  the  part  of  the  public. 

Tanner  v.   Trustees  of  Sherbum, 
13  Ky.  Opin.  1088. 

§30.  Acceptance. 

§  31. Neceeslty. 

A  dedication  to  the  public  of  a 
highway  is  not  complete  until  there 
is  an  acceptance  by  the  public;  and 
a  public  highway  may  be  established 
covering  a  strip  of  land  tendered  by 
the  owner  for  a  public  passway,  with- 
out a  formal  acceptance. 

Moore  &  Mason  v.  Sparks,  8  Ky. 
Opin.  408. 

It  is  necessary  to  a  dedication  to  the 
use  of  the  public,  that  there  should 
not  only  be  a  clear  indication  of  an 
intention  to  invest  the  public  with 
the  right  to  use  the  property,  but 
it  must  also  appear  that  the  dedica- 
tion was  accepted  on  the  part  of  the 
public  by  some  one  authorized  to  act 
for  it 

Skiles    V.    Trustees    of   Richpond, 
10  Ky.  Opin.  148. 

§40.  Evidence. 

§41. Presumptions    as    to    dedica* 

tion. 
Proof  of  dedication  and  acceptance 
may  be  by  facts  or  circumstances  suf- 
ficient to   authorize   an  inference   of 
the  intention  to  give  or  to  accept. 
Skiles  ▼.  Trustees  of  Richpond,  10 
Ky.  Opin.  148. 


II.  OPERATION  AND  EFFECT. 

§47.  Persons  entitled  to  benefit  of 
dedication. 
Where  property  is  dedicated  for  a 
certain  purpose  and  is  accepted  by 
those  to  whom  made,  and  they  have 
held  adverse  possession  thereof  for 
many  years  and  are  then  dispossessed 
under  a  writ  issued  in  a  cause  to  which 
they  were  not  parties,  such  parties,  or 
some  of  them  for  themselves  and 
others  entitled  thereto,  have  a  right 
to  maintain  an  action  to  secure  such 
rights  and  preserve  the  dedicated 
property  for  the  benefit  of  themselves 
and  all  others  entitled  under  the 
terms  of  the  dedication  to  participate 
in  its  use. 

Chinn  v.  Gould,  10  Ky.  Opin.  453. 

§49.  Extent  of  dedication. 

Where  an  owner  of  land  platted  it 
into  lots  designating  a  space  between 
them  as  a  street,  the  sale  of  lots  on 
either  side  of  the  space  designated  as 
a  street  carries  a  legal  title  to  the 
purchaser  to  the  middle  of  such  space, 
subject  to  public  easement. 

Grayson  v.  Stengel  &  Renther,  3 
Ky.  Opin.  368. 

§52.  Title  or  right  acquired. 

As  the  proprietor  parted  with  the 
legal  title  to  one-half  of  the  space 
in  front  of  each  lot  as  he  respec- 
tively conveyed  them,  and  only  re- 
tained it  in  trust  for  the  purchasers 
when  the  legal  title  was  not  conveyed, 
and  as  this  gave  the  purchaser  the 
right  to  have  said  space  opened  and 
improved  so  as  to  facilitate  the  in- 
gress and  egress  to  and  from  their 
lots,  no  legal  title  by  such  dedica- 
tion passed  to  the  city,  but  only  the 
legal  custody  and  control  of  it  as  a 
public  highway,  he  could  not  reserve 
the  right  to  make  the  city  pay  for 
this  custody  so  far  as  he  parted  with 
the  title  to  the  lots. 

Grayson  v.  Stengel  &  Renther,  3 
Ky.  Opin.  368. 

Where  an  owner  of  land  platted  the 
same  into  lots  leaving  a  space  be- 
tween them,  and  sold  lots  on  either 
side  of  the  space  it  amounted  to  the 
dedication  of  such  space  to  the  pub- 
lic use,  and  a  reservation  against  the 
city  availed  nothing,  since  he  retained 
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the  legal  title  to  the  street  in  front 
of  the  unsold  lots  charged  with  the 
same  public  use. 

Grayson  v.  Stengel  &  Renther.  3 
Ky.  Opin.  368. 

Where  an  owner  of  land  platted 
it  into  lots  leaving  a  space  between 
the  lots  for  a  street  and  sold  lots  on 
each  side  of  the  street,  the  city  is  a 
representative  of  each  citizen,  and  the 
public,  necessarily  becomes  the  trus- 
tee and  custodian  of  such  space,  and 
the  proprietor  has  no  claim  against 
the  city  in  its  corporate  capacity  in 
regard  to  such  space. 

Grayson  v.  Stengel  &  Renther,  3 
Ky.   Opin.   368. 

Where  an  owner  of  land  platted  the 
same   into   lots    leaving   a   space   be- 
tween them  as  a  street  and  sold  lots 
on   either  side  of  such   space,   in   so  | 
far  as  the  owner  did  not  sell  or  con- 1 
vey   lots   he   retained    the   legal   title 
to  such  space  charged  with  the  ease- 
ment of   the   public,   and    with   legal ' 
right  to  all  accretions  to  himself. 
Grayson  v.  Stengel  &  Renther,  3 
Ky.  Opin.  368. 

DEEDS. 

I.  REQUISITES  AND  VALIDITY. 

(A)  NATURE    AND     ESSENTIALS 

OF  CONVEYANCES  IN  GEN- 
ERAL. 

§    8.  Title  or  interest  of  grantor. 
§  10.  Parties. 

§  12. Capacity  to  convey. 

§  14.  Consideration. 

§  17. Sufficiency. 

§  19. Failure  of  consideration. 

§  20.  Particular  modes  of  convey- 
ances. 
§  25. Quitclaim. 

(B)  FORM     AND    CONTENTS    OF 

INSTRUMENTS. 
§  28.  Forms  and  parts  of  deeds  of 

conveyance  in  general. 
§  33.  Recitals. 

§  34. In  general. 

§  35. Consideration  and  receipt 

thereof. 
§  37.  Description    of    property. 
§  38. Certainty  in  general. 

(C)  EXECUTION. 

§  14.  Mode  and  requisites  in  gen- 
eral. 
§  45.  Signature  or  subscription. 


(D)  DELIVERY. 

§  55.  Sufficiency. 

§  56. In  general. 

§  59. Record    or    delivery   for 

record. 
§  63.  Acceptance. 
S  65. Sufficiency. 

(E)  VALIDITY. 

§  68.  Capacity  and  assent  of  par- 
ties in  general. 

§  69.  Mistake. 

§  70.  Fraud  and  misrepresenta- 
tion. 

§  72.  Undue  influence. 

IL  RECORDING      AND      REGISTRA- 
TION. 

§  79.  Purpose  and  scope  of  re 
quirements  in  general. 

§  82.  Necessity  as  between  parties 
to  instrument. 

§  83.  Instruments  entitled  to  rec- 
ord. 

§  86.  Sufficiency. 

§  87.  Effect  as  between  parties  to 
instrument. 

III.  CONSTRUCTION     AND    OPERA- 
TION. 

(A)  GENERAL    RULES    OF   CON- 

STRUCTION. 

§  90.  Applicattion  to  deed  in  gen- 
eral. 

§  93.  Intention  of  parties. 

§  94.  Merger  of  previous  agree- 
ments. 

§  95.  Language  of  instrument 

§  96.  Recitals. 

§  99.  Construing  instruments  to- 
gether. 

§  101.  Construction  by  parties. 

(B)  PROPERTY  CONVEYED. 

§  111.  Construction  in  general. 
§  113.  Particular  words  or  terms. 
§  114.  Particular  description. 
§  115.  Erroneous    description. 
§  117.  Appurtenances. 

(C)  ESTATES     AND     INTERESTS 

CREATED. 

§  120.  Creation  by  deed  in  gen- 
eral. 

§  123.  Particular  words  or  terms. 

§  124.  Fee  simple. 

§  126.  Conditional  fees. 

§  128.  Application  of  rule  in  Shel- 
ley's case. 

§  129.  Life  estates. 

§  130.  Reversions. 

§  133. Vested  or  contingent 

§  134.  Conditional    limitations. 
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§136.  Joint  tenancy  or  tenancy  in 
common. 

(D)  EXCEPTIONS     AND     RESER- 

VATIONS. 

§137.  Nature  and  creation  of  ex- 
ceptions. 

§140.  Construction  and  operation 
of  exceptions. 

§152.  Construction  and  operation 
of  conditions. 

(E)  CONDITIONS    AND    RESTRIC- 

TIONS. 
§  146.  Validity  of  conditions. 
§147. In  general. 

(F)  LOSS  OR   RELINQUISHMENT 

OF  RIGHTS. 
§178.  Rescission    by    parties    in 

fireneral 
REPLEADING  AND  EVIDENCE. 
§184.  Pleading. 

§185. In  general. 

§191.  Presumptions    and    burden 

of  proof. 

§  194. Delivery. 

§198.  Admissibility  of  evidence. 
§199. Execution,  existence  and 

identity. 

§  202. Consideration. 

§205.  Weight    and    sufficiency   of 

evidence. 
§  207. ^Executlon,  existence  and 

Identity. 

See     Acknowledgment ;      Covenants ; 

Fraudulent   Conveyances;    Mortgages. 

Absolute  deed  as  mortgage,  see  Mort- 
gages, §  31. 

Alteration  of  deed,  see  Alteration  of 
Instruments,   §   5. 

Breach   of   covenant    of    seisin,    see 
Covenants,  §  94. 

By  married  women,  see  Husband  and 
Wife,  §  179. 

Cancellation  of  deed,  see  Cancellation 
of  Instruments,  S  3. 

Correction  of  mistake,   see  Reforma- 
tion of  Instruments,  §  13. 

Defeasible  fee,  see  Wills,  §  602. 

Deficiency  in  land   sold,   see  Vendor 
and  Purchaser,  §  165. 

Estoppel  by,  see  Estoppel,  §  101. 

In  suit  by  guardian,  see  Guardian  and 
Ward,  §  162. 

Limitation  of  action  to  set  aside  deed, 
see  Limitation  of  Actions,  §§  36,  60. 

Parol  evidence  of  warranty,  see  Evi- 
dence, 5  390. 

Proof  of  lost  deed,  see  Lost  Instru- 
ments, S  13. 


Quantity  of  land  conveyed,  see  Ven- 
dor and  Purchaser,  IV,  C. 

Recitals  of  deed  as  evidence,  see  Evi- 
dence, §  353. 

Recording,  see  Vendor  and  Purchaser, 
§  350. 

Reformation  of,  see  Auctions  and  Auc- 
tioneers, §  8;  Reformation  of  In- 
struments, §  5. 

Sheriff's  deed,  see  Execution,  §§  305, 
309,  311. 

Sufficiency  of,  see  Vendor  and  Pur- 
chaser, §  149. 

Surrender  of  deed  does  not  divest  ti- 
tle, see  Husband  and  wife,  §  190. 

When  operate  as  mortgages,  see  Mort- 
gages, §§1,  31. 

Without  consideration  void  as  to  cred- 
itors, see  Fraudulent  Conveyances, 
§  74. 


I.     REQUISITES  AND  VALIDITY. 

(A)    NATURE  AND  ESSENTIALS  OF 
CONVEYANCES    IN    GENERAL. 

§8.  Title  or  interest  of  grantor. 

W^here  one  purchases  land  and  the 
seller  conveys  it  to  him  by  deed  in 
fee  simple  and  the  deed  is  delivered 
to  and  accepted  by  the  grantee,  it  is 
effective,  and  the  delivery  to  such 
grantee  at  his  request  of  a  second 
deed  thereafter  conveying  to  him  a 
life  estate  with  the  fee  to  his  chil- 
dren by  his  first  wife  is  void,  and  the 
destruction  of  the  first  deed  after  its 
acceptance  will  not  change  matters 
any. 

Martin    v.    Martin,    12    Kv.    Opin. 
283. 

§10.  Parties. 

§  12. Capacity  to  convey. 

One  has  capacity  to  convey  land  by 
deed  when  at  the  time  the  deed  is 
executed  she  is  mentally  capable  of 
understanding  and  comprehending  the 
character,  object  and  nature  of  the 
contract,  even  though  at  the  time  she 
is  sick  and  labors  under  the  delusion 
that  she  is  bewitched  and  her  mind 
to  some  extent  is  affected. 

Richardson  v.  Hunt,  12  Ky.  Opin. 
618. 

§14.  Consideration. 

Either  party  to  a  deed  may  show 
by  parol  evidence  that  the  actual  con- 
sideration is  different  from  that  stated 
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in  the  deed,  and  the  acknowledgment 
In  a  deed  of  the  receipt  of  the  con- 
sideration is  only  prima  facie  evi- 
dence of  payment,  which  may  be  re- 
butted. 

Beverly    v.    Noel,    12    Ky.    Opin. 
120. 

§  17. Sufficiency. 

Love  and  affection  are  considera- 
tions sufficient  upon  which  to  base  a 
deed  of  conveyance,  and  no  one  can 
successfully  assert  that  the  deed  is 
made  to  defraud  creditors  except  the 
creditors  themselves. 

Adkins   v.   Adkins,   13   Ky.    Opln. 
971. 


§19.- 


■Failure  of  consideration. 


Where  a  deed  contained  the  follow- 
ing provision,  "said  vendors  reserve 
for  their  use,  etc.,  a  sufficiency  of  said 
land,  for  their  support  and  mainte- 
nance during  their  lives;"  and  arbi- 
trators having  been  appointed,  some 
thirty  acres  were  set  aside  for  use  of 
R.  and  wife;  and  at  his  death,  the 
wife  entered  into  an  agreement  with 
B.,  the  purchaser,  "conditioned  that 
when  the  surplus  on  hand,  etc.,  shall 
be  used  by  me  as  a  support,  etc.,  he 
will  on  request  of  me,  or  my  agent, 
lay  oft  a  sufficiency  of  land  according 
to  the  arbitration  bond  now  filed  in 
H.'s  office,  according  to  the  require- 
ments of  said  bond,"  and  whereupon 
she  surrendered  to  B.  the  land;  In  the 
absence  of  the  filing  of  the  bond  or 
proof,  and  no  provision  being  made 
for  the  support  of  the  wife,  it  was 
without  consideration  for  the  surren- 
der of  the  land. 

Royse  v.  Blair,  2  Ky.  Opin.  528. 

Conveyance  of  the  wife's  land  to 
the  husband's  father  and  the  recon- 
veyance by  the  father  to  the  husband 
did  not  vest  the  wife's  title  in  her  hus- 
band, as  there  was  no  consideration 
therefor. 

Luke  V.  Gunnell,  1  Ky.  Opin.  258. 

§  20.  Particular  modes  of  conveyance. 
§  25.—- — Quitclaim. 

A  deed  purporting  to  be  a  sale  of 
all  the  interest  of  the  grantors  in  the 
estate  of  their  grandfather's,  was  held 
to  be  binding  on  the  grantors. 

Whipp   V.   Sweeney,   6   Ky.  Opin. 
232. 


(B)    FORM   AND  CONTENTS  OF  IN- 
STRUMENTS. 

§  28.  Forms  and  parts  of  deeds  of  con- 
veyance in  general. 
The  office  of  the  habendum  in  a 
deed  is  to  determine  the  estate  or  in- 
terest granted,  and  the  object  in  con- 
struing a  deed  is  to  ascertain  the  in- 
tention of  the  parties  to  it,  and  this 
is  to  be  arrived  at  by  considering 
the  entire  instrument. 

Heingley  v.  Harris,  10  Ky.  Opin. 
612. 

§33.  Recitals. 

A  deed  contains  two  distinct  cove- 
nants, the  first  a  covenant  of  seizin, 
and  the  other  an  ordinary  covenant  of 
general  warranty. 

Fennessey  v.  Abbott,  5  Ky.  Opin. 
42. 

I 

I 

I  §  34. In  general. 

I  The  attestation  clause  of  a  deed 
adds  nothing  to  its  force,  and  the  re- 
cital in  a  deed  that  a  married  woman 
is  a  party  to  a  conveyance  where  the 
deed  purports  to  be  a  conveyance  by 
the  husband  alone,  is  contradicted  by 
the  face  of  the  deed,  and  it  must  be 
treated  as  if  she  merely  had  signed 
it  without  any  mention  of  her  name 
in  its  body. 

Collins  V.  Gardner,  10  Ky.  Opin. 
346. 

§  35. Consideration      and      receipt 

thereof. 
An  acknowledgment  in  a  deed  of 
receipt  of  the  consideration  recited 
therein  is  only  prima  facie  evidence 
thereof,  and  may  be  overthrown  by 
clear  and  satisfactory  evidence  that 
the  consideration  had  not  been  paid. 
Niblack  v.   Niblack,   6  Ky.  Opin. 

545. 

§  37.  Description  of  property. 

§38. Certainty  in  general. 

A  conveyance  of  land  by  deed, 
which  recites  that  it  was  "twenty-five 
acres  of  tract  more  or  less,  of  about 
fifty  acres  sold  to  appellant  and  his 
brother,"  is  void  for  uncertainty  of 
description. 

Pinkston  v.  Pinkston,  1  Ky.  Opin. 
98. 

Under  a  contract  for  exchange  of 
lands,  a  deed  made  subsequent  there- 
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to  in  which  the  property  is  misde- 
scribed  will  be  corrected  by  a  chan- 
cery proceeding,  a  mere  misdescrip- 
tion in  a  deed  not  being  a  breach  of 
warranty  nor  grounds  for  rescission 
of  a  contract  between  the  parties. 
Bates  v.  James'  Heirs,  2  Ky.  Opin. 
206. 

Where  a  description  in  a  deed  is  so 
vague  and  uncertain  that  the  vendee 
can  not  learn  from  it  what  land  he 
takes  under  it,  the  deed  is  void  for 
uncertainty. 

Bidwell  v.    Fackler,   8   Ky.   Opin. 
97. 

Where  a  description  in  a  deed  runs 
to  the  Kentucky  river,  it  will  be  con- 
strued to  mean  to  low  water  mark  of 
such  river. 

Clazton*s     Admr.     v.     Simpson's 
Admr.,  9  Ky.  Opin.  297. 

The  natural  objects  mentioned  in  a 
description  in  a  deed  or  executory 
contract  will  control  courses  and  dis- 
tances. 

Ball  V.  PursefuU,  11  Ky.  Opin.  340. 

When  a  patent  conveys  land  by 
monuments  and  streets  and  bounds, 
the  patent  calls  must  be  followed 
even  though  to  do  so  may  decrease 
or  increase  the  area  of  land  over  that 
mentioned  in  the  patent  or  deed. 
Courito  v.  Kitchen,  12  Ky.  Opin. 
616. 

(C)    EXECUTION. 

§44.  Mode  and  requisites  in  general. 
A  deed  which  is  not  acknowledged, 
proven,  or  witnessed,  amounts  merely 
to  a  bond  for  title  as  regards  stran- 
gers, although  valid  between  the  par- 
ties. 

Craig   V.    Cromwell,   7    Ky.   Opin. 
675. 

It  is  the  execution  and  delivery  of 
a  deed  that  passes  the  legal  title,  and 
not  the  authentication. 

Goodman  v.  Bolton,  Vass  &  Land, 
3  Ky.  Opin.  135. 

The  execution  of  a  deed  consists 
not  only  of  its  signing  and  acknowl- 
edgment, but  also  of  its  delivery  to 
and  acceptance  by  the  grantee;  and 
where  there  has  been  no  acceptance 
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of  a  conveyance  the  deed  is  of  no 
effect. 

Alsop  V.  Weir,  13  Ky.  Opin.  758. 

§45.  Signature  or  •ubscrlption. 

The   simple   acknowledgment   of   a 
deed  without  signing  passes  nothing. 
Janny  v.  Dills,  3  Ky.  Opin.  492. 

(D)   DELIVERY. 

§55.  Sufficiency. 

§56< In  general. 

Where  a  deed  to  real  estate  is  duly 
delivered  to  the  grantee,  it  carries 
title,  and  its  destruction  does  not  em- 
power the  grantor  to  make  a  second 
deed,  for  he  then  has  nothing  to  con- 
vey. 

McAllister  v.  Bryan.  8  Ky.  Opin. 
440. 

Where  the  owner  of  land  who  has 
aided  his  daughter  in  raising  her 
family  and  assisted  one  of  his  grand- 
sons, attempts  by  deed  to  convey  his 
land  to  such  daughter  and  grandson, 
and  the  land  embraces  practically  all 
of  his  estate,  leaving  nothing  for  his 
other  deserving  children,  and  there  is 
great  doubt  whether  such  deed  was 
ever  delivered,  the  court  will  be  in- 
clined to  hold  that  there  was  no  de- 
livery, since  the  execution  of  a  deed 
consists  both  of  its  signing  and  de- 
livery. 

Tinsley  v.  Tinsley,  13  Ky.  Opin. 
660. 

§59. Record  or  delivery  for  record. 

The  acknowledgment  and  recording 
of  a  deed  by  the  grantor  constitutes 
strong  evidence  of  a  delivery  of  the 
deed. 

Hamilton's  Assignee  v.  Winston, 
10  Ky.  Opin.  355. 

The  presumption  of  delivery  of  a 
deed  arising  from  its  acknowledgment 
and  recording,  casts  the  burden  of  dis- 
proving its  delivery  upon  the  party 
clsCiming  its  non-delivery. 

Hamilton's  Assignee  v.  Winston, 
10  Ky.  Opin.  355. 

§  63.  Acceptance. 

The  acceptance  of  a  deed  requires 
the  grantee  to  look  to  its  covenant 
in  case  of  a  defect  of  title. 

Wilson  V.  Maize,  6  Ky.  Opin.  595. 
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If  by  deed  a  valuable  estate  is 
granted,  which  is  of  great  benefit  to 
the  grantee,  the  legal  presumption  is 
that  it  was  accepted. 

Smith  V.  Hardin,  1  Ky.  Opin.  546. 

Where  a  deed  is  duly  and  legally 
executed,  the  law  presumes  that  the 
beneficiary  therein  will  accept  it. 
Littell  v.  Reed,  4  Ky.  Opin.  326. 

The  registration  of  a  deed  is  pre- 
sumptive evidence  of  its  acceptance 
by  the  grantee,  and  the  burden  of 
proof  is  on  the  party  denying  accept- 
ance. 

Abbott   V.    Letteral,   7   Ky.    Opin. 
470. 

A  purchaser  of  real  estate  receiv- 
ing a  bond  for  a  deed,  upon  paying 
for  the  land,  is  not  bound  to  accept  a 
deed  from  his  vendor  unless  the  ven- 
dor's wife  relinquishes  her  potential 
right  to  dower. 

Phillips  V.   Robards,  9   Ky.  Opin. 
626. 

§  65. Sufficiency. 

Where  a  deed  is  made  to  a  number 
of  grantees  and  delivered  to  one  of 
them,  who  accepts  its  delivery  to  him, 
acceptance  by  him  is  delivery  to  and 
acceptance  by  all. 

Knight  V.  Berry,  10  Ky.  Opin.  336. 

(E)  VALIDITY. 

§68.  Capacity    and    assent   of    parties 

In  general. 
Where  a  deed  was  given  a  brother 
to  the  undivided  one-half  interest  in 
land  descending  to  a  sister,  the  latter 
of  whom  was  proven  at  the  time  to 
have  been  irrational,  and  the  deed  re- 
cited a  consideration  of  love  and  af- 
fection, and  to  carry  out  the  wish  of 
their  father,  and  in  a  subsequent  suit 
by  the  grantor's  children  to  vacate 
same,  by  reason  of  their  mother  be- 
ing of  unsound  mind,  it  was  held  that 
the  deed  was  void,  as  not  being  the 
deliberate  act  of  a  discreet  and  intel- 
ligent person. 

Newman   v.   Powell,   4   Ky.   Opin. 

256. 

Where  a  father,  enfeebled  in  body 
and  mind,  so  as  not  to  be  able  to  care 
for  himself,  gave  a  deed  to  his  whole 
estate  to  a  son  from  whom  thereto- 


fore he  had  been  estranged,  for  no 
consideration  except  his  support  for 
life,  and  after  making  the  deed  he 
tried  to  sell  some  of  the  land,  saying 
he  had  only  conveyed  it  during  life 
to  his  son,  it  constitutes  incapacity 
and  undue  infiuence. 

Jones'  Heirs  v.  Jones,  3  Ky.  Opin. 
683. 

A  deed  by  a  grantor  to  three  of  liis 
children,  and  to  the  exclusion  of 
others,  executed  during  the  life  of  the 
deceased,  and  at  the  time  when  in 
full  control  of  his  mental  faculties, 
and  in  accordance  with  an  oft  ex- 
pressed desire,  will  be  held  binding, 
though  it  covers  all  the  property  of 
the  grantor. 

Bates  V.  Bates,  3  Ky.  Opin.  235. 

Where  the  evidence  showed  a  sale 
of  twenty-six  acres  of  land,  worth 
$20.00  per  acre,  subject  only  to  the 
widow's  dower,  and  sale  of  a  life  es- 
tate of  considerable  value,  in  consider- 
ation of  a  diseased  horse,  which  short- 
ly died,  in  view  of  the  grossly  inade- 
quate consideration,  the  grantor's  ad- 
vanced age,  distressed  and  weak  men- 
tal condition,  and  being  overreached 
by  the  grantee,  the  transaction  can 
not  be  upheld  by  a  court  of  equity. 
Williams  v.  Jones,  4  Ky.  Opin. 
334. 

Where  in  the  year  1867  R.  made 
her  last  will  and  testament  by  which 
she  devised  all  of  her  estate  to  her 
two  children,  A.  and  C,  for  life,  with 
remainder  to  their  children,  and  on 
the  16th  day  of  April,  1869,  the  de- 
visor executed  a  deed  to  her  son,  A. 
R.,  one  of  the  appellants,  by  which 
she  conveyed  all  of  the  property  de- 
vised to  C.  to  him,  in  trust  for  his 
children,  and  for  months  previous,  and 
about  the  date  of  this  deed,  her  many 
neighbors,  who  had  known  her  for 
many  years,  testified , that  her  mental 
faculties  were  much  impaired,  and  to 
such  an  extent,  in  the  opinion  of 
many,  as  to  render  her  incapable  of 
executing  such  an  instrument;  and  she 
was  then  residing  with  her  son,  A.  R., 
the  deed  should  be  cancelled. 
Rent  V.  Cox,  5  Ky.  Opin.  403. 

The  finding  of  a  Jury  impaneled  to 
inquire  into  the  sanity  of  the  grantor 
of   land   in   the   year   1869,   that  the 
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giantor  had  sufficient  mental  capacity 
to  execute  the  conveyance,  is  entitled 
to  great  weight   in   determining   his 
mental  condition  in  the  year  1868. 
Allen  V.  Moore,  7  Ky.  Opin.  595. 

A  parent  has  the  absolute  right  in 
disposing  of  his  property  to  give  to 
some  of  his  children  all  of  it  and  to 
others  nothing,  but  when  he  is  old 
and  Inflnn  and  not  able  to  understand 
or  comprehend  how  he  is  disposing 
of  his  property,  such  facts  may  turn 
the  scale  and  establish  his  mental  in- 
capacity to  dispose  of  his  property. 
Bramel's  Admr.  v.  Bramel,  8  Ky. 
Opin.  614. 

A  father  having  mental  capacity, 
and  where  no  undue  influence  is  used 
upon  him,  may  legally  convey  the  ma- 
jor portion  of  his  real  estate  to  one 
child  to  the  exclusion  of  the  other 
children. 

Huff  V.  Dehaven,  8  Ky.  Opin.  633. 

The  deed  of  an  insane  person  is  not 
necessarily  void,  as  such  deeds  stand 
on  the  same  ground  with  the  deeds 
of  infants,  and  courts  should  set  them 
aside  only  when  justice  requires  it, 
and  then  only  on  terms  just  to  all 
parties. 

Thompson   v.  Glinn,  8  Ky.   Opin. 
886. 

A  deed  of  conveyance  made  by  a 
grantor  of  doubtful  mental  capacity, 
which  has  stood  for  more  than  twen- 
ty-five years,  and  the  property  has 
been  conveyed  by  the  grantee,  who 
purchased  the  same  for  a  valuable 
consideration  without  any  notice  of 
the  fraud  of  his  grantor,  if  there  was 
fraud  In  securing  the  conveyance,  will 
not  be  set  aside  because  of  the  feeble- 
ness of  the  original  grantor's  mind. 
Wayne  v.  Foote,  10  Ky.  Opin.  377. 

One  who  has  mind  enough  to  under- 
stand the  nature  and  character  of  the 
transaction  he  is  consummating  in 
executing  a  deed,  has  mental  capacity 
sufficient  to  ma^  such  a  deed,  and 
the  same  is  valid. 

Gamer  v.  Gamer,  12  Ky.  Opin.  1. 

If  a  deed  is  executed  by  one  in- 
competent to  make  It  by  reason  of 
mental  incapacity,  the  title  will  not 
pass,  however  strong  the  equities  of 


the  grantee  or  his  ancestor  may  be; 
the  only  remedy  would  be  to  assert 
those  equities  and  not  the  right  to  the 
real  estate. 

Husliinson    v.    Dunigan,    13    Ky. 
Opin.  686. 

The  burden  of  showing  mental  in- 
capacity of  a  grantor  at  the  date  of 
the  execution  of  a  deed  is  on  the  per- 
son alleging  such  Incapacity. 

Alsop  V.  Weir,  13  Ky.  Opin.  758. 

Where  a  father  eighty  years  of  age, 
having  eight  children,  conveys  nearly 
the  whole  of  his  estate  to  five  of  the 
children,  thereby  depriving  the  other 
children  of  anything,  such  unreason- 
able disposition  is  evidence  of  want 
of  mental  capacity  on  the  part  of  the 
grantor. 

Clarh:   v.   Roberts,    13    Ky.    Opin. 
915. 

§69.  Mistake. 

Where  a  father  intending  to  divide 
all  his  lands  to  his  children,  instructed 
his  draftsman  to  make  out  deeds  to 
each  of  his  daughters,  and  only  one 
of  the  deeds  was  read  over  to  him  be- 
fore signing  all;  and  afterwards  it 
was  discovered  that  one  of  the  deeds 
was  made  to  the  husband  of  one  of 
the  daughters  and  this  only  shortly 
before  her  death;  and  the  property 
was  recognized  by  the  husband  as  be- 
longing to  his  wife,  during  her  life; 
it  was  such  a  mistake  as  will  author- 
ize the  court  to  cancel  the  deed  as  to 
the  husband. 

Weller  v.  Perry,  2  Ky.  Opin.  511. 

Where  the  owner  of  real  property 
has  the  boundaries  thereof  fixed  by 
survey,  and  then  conveys  to  a  pur- 
chaser according  to  such  boundaries, 
who  conveys  same  to  a  person  for  a 
valuable  consideration,  who  has  no  no- 
tice or  knowledge  of  a  mistake  in  the 
acreage  first  conveyed,  the  first  gran- 
tor has  no  cause  of  action  against  the 
last  purchaser. 

Jewell    V.    Howard,    8    Ky.    Opin. 
107. 

Where  persons  who  are  endorsers 
for  another  receive  conveyance  of 
land  from  him  to  indemnify  them  on 
account  of  such  indorsement  com- 
promise with  the  creditor  by  convey- 
ing the  land  to  him  and  maidng  pay- 
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ments  besides  for  a  full  discharge 
from  such  debt,  and  after  this  has 
stood  more  than  ten  years  it  is  dis- 
covered that  there  is  a  less  number 
of  acres  than  was  thought  to  be  In 
the  conveyance,  it  is  too  late  to  cor- 
rect  the  mistake  in  a  court  of  equity, 
especially  since  the  grantors  received 
nothing  for  making  the  conveyance 
except  the  release  of  a  part  of  them 
upon  indorsements. 

Leshagger  v.  Bonta,  9  Ky.  Opin. 
595. 

§70.  Fraud  and  mitrepretentation. 

Where  the  proof  fails  to  show  any 
fraud  on  the  part  of  the  grantee  in 
the  procurement  of  a  deed,  or  that  the 
grantor  did  not  thoroughly  understand 
its  contents,  and  voluntarily  executed 
it,  the  court  will  not  set  it  aside  for 
minor  causes. 

Clark  V.  Beauchamp,  2  Ky.  Opin. 
96. 

The  only  principle  upon  which  ap- 
pellant was  entitled  to  relief  is  upon 
the  restoration  of  the  land  he  ob- 
tained from  the  appellee,  and  an  equi- 
table interest  and  settlement  of  rents 
and  improvements  by  each  party. 
Benton  v.  Jameson,  1  Ky.  Opin. 
179. 

A  court  of  equity  will  not  rescind 
a  deed  conveying  an  undivided  one- 
seventh  of  a  tract  of  land  of  which 
the  vendor  was  an  heir,  which  was 
supposed  to  contain  165  acres,  upon 
the  ground  of  misrepresentation, 
where  one-seventh  was  all  that  was 
conveyed. 

Howard  v.  McCollan,  3  Ky.  Opin. 
516. 

Where  appellant  neither  alleged  nor 
proved  that  his  acceptance  of  the  deed 
and  warranty  was  induced  by  fraud, 
nor  that  insolvency  or  non-residence 
rendered  the  covenant  of  warranty 
unavailable,  nor  that  any  breach  of 
the  warranty  had  occurred  by  evic- 
tion; appellant  was  entitled  to  no  re- 
lief, unless  upon  the  ground  of  fraud 
superinducing  the  contract. 

Henning  v.  Henning.  5  Ky.  Opin. 
20. 

§72.  Undue  Influence. 

Where  an  old  person,  weak  and  in- 
firm in  body  and  mind,  owning  but 


one  piece  of  property,  is  induced  to 
convey  it  to  his  half-brother,  who  soon 
thereafter  drives  him  away  by  crael 
treatment,  and  the  evidence  of  the 
grantor  shows  that  he  did  not  know 
he  was  conveying  his  real  estate  and 
that  he  received  no  consideration  for 
such  conveyance,  and  the  grantee  fails 
to  offer  his  evidence,  such  a  convey- 
ance will  not  be  upheld. 

Huban  v.  Huban,  11  Ky.  Opin.  197. 


II.     RECORDING     AND     REGISTRA- 

TION. 

§79.  Purpose    and    scope    of    require* 

ments  In  general. 
Constructive  notice  arising  from  the 
recording  of  a  voluntary  conveyance 
Is  not  sufficient  to  effect  the  con- 
science of  a  bona  fide  purchaser,  ac- 
tual notice  being  necessary  for  this 
purpose. 

Garrett's  Heirs  v.  Powell,  5  Ky. 

Opin.  486. 

The  deed  operated  as  constructive 
notice  from  the  time  it  was  lodged  in 
the  clerk's  office  for  registration. 
Macria  v.  Linder,  1  Ky.  Opin.  405. 

Where  land  is  conveyed  by  cove- 
nant of  warranty  by  a  bond  for  title, 
reserving  the  legal  title  in  the  cove 
nantor,  it  is  both  notice  and  binding 
on  subsequent  purchasers  as  privies. 
Bright  V.  Sanford,  1  Ky.  Opin.  186. 

The  recording  of  a  deed  of  trost, 
conveying  a  life  estate,  is  construc- 
tive notice  to  remaindermen,  and  will 
not  be  abrogated  after  being  acted  on 
for  nine  years  without  objection. 
Bowman  v.  tJtley,  1  Ky.  Opin. 
443. 

A  deed  acknowledged  and  lodged 
for  record  the  day  of  its  date  is  con- 
structive notice  to  the  world  as  to 
who  holds  the  legal  title. 

Ott  V.  Ott's  Admrs.,  2  Ky.  Opin. 
114. 

The  authentication  and  recording  of 
deeds  is  for  the  purpose  of  notice  to 
the  community,  that  innocent  pu^ 
chasers  and  creditors  may  be  pro- 
tected. 

Goodman  v.  Bolton,  Vass  &  Land, 
3  Ky.  Opin.  135. 
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§82.  Necessity  as  between  parties  to 
instrument. 
Deeds  are  not  equitable  titles  un- 
til lodged  in  the  proper  office  for  rec- 
ord, and  an  execution  can  not  be  lev- 
ied on  such  title  without  the  consent 
of  the  debtor. 

Hart  V.  Smith,  1  Ky.  Opin.  311. 

^Hiether  a  wife  has  Joined  in  the 
execution  of  a  deed  or  not,  if  such 
deed  is  never  recorded  it  is  void  as 
to  the  wife. 

Claxton's     Admr.     v.     Simpson's 
Admr.,  9  Ky.  Opin.    297. 

It  is  not  necessary  that  a  deed  be 
recorded  to  invest  a  grantee  with  ti- 
tle, and  where  a  deed  has  been  signed, 
acknowledged  and  delivered,  the  title 
passes  and  the  destruction  of  such 
deed  by  consent  of  the  grantor  and 
grantee  will  not  reinvest  the  grantor 
wHh  title. 

Beasley    v.    Hilderbrand,    9    Ky. 
Opin  933. 

§83.  instruments  entitied  to  record. 

A  deed  is  invalid  as  against  credi- 
tors unless  acknowledged  or  proved 
according  to  law  and  lodged  for  rec- 
ord and  recorded  in  the  clerk's  office, 
and  no  deed  shall  be  held  to  be  legally 
lodged  for  record  until  the  tax  is  paid 
thereon. 

Haydon  v.  Bamberger,  8  Ky.  Opin. 
501. 

Until  the  fees  are  paid  for  record- 
ing deed,  it  is  not  legally  lodged  for 
record,  even  though  left  with  the 
clerk,  but  where  the  clerk  actually 
records  a  deed,  upon  which  the  fees 
have  not  been  paid  it  Is  valid  as 
against  purchasers  and  creditors  from 
the  date  it  was  recorded. 

Haydon  v.  Bamberger,  8  Ky.  Opin. 
501. 

The  clerk  is  not  authorized  to  re- 
cord a  deed  without  direct  proof  of 
its  execution,  although  such  deeds 
may  sometimes  be  admitted  in  evi- 
dence as  ancient  writings. 

Harian    v.    Hardin,    8    Ky.    Opin. 
587. 

§86.  Sufficiency. 

Where  a  deed  is  legally  lodged  for 
record,  all  persons  from  that  time 
are  presumed   to  have  notice  of  all 


the  stipulations  of  that  deed  affect- 
ing the  title  conveyed  by  it 

Eaker  v.  West,  9  Ky.  Opin.  751. 

§87.  EfTect  as  between  parties  to  in- 
strument. 
When  a  deed  is  found  on  record  in 
the  proper  office  the  fact  is  prima 
facie  evidence  of  its  acceptance  by 
the  grantee. 

Goggin's   E^crx.   v.   Hutchinson,   9 
Ky.  Opin.  866. 

in.     CONSTRUCTION   AND   OPERA- 
,  TION. 

(A)   GENERAL      RULES      OF     CON- 
STRUCTiON. 

§90.  Appiication  to  deed  in  general. 

As  between  the  parties  to  a  deed, 
the  recitals  therein  contained,  are  in 
general  conclusive,  but  not  so  as  to 
strangers. 

Rosa  V.  Burkley,  3  Ky.  Opin.  66. 

Where  the  court  Is  satisfied,  from 
an  examination  of  a  written  instru- 
ment, that  to  follow  a  rule  of  con- 
struction will  defeat  the  intention  of 
the  parties  to  it,  such  a  rule  will  not 
be  followed. 

Davis  V.  Hardin,  10  Ky.  Opin.  674. 

The  contents  of  a  deed  alone  must 
control  the  construction  to  be  given 
it,  when  there  is  no  ambiguity  ai>- 
pearing  upon  the  face  of  the  instru- 
ment; but  the  chancellor  for  the  pur- 
poses of  aiding  in  the  construction  is 
allowed  to  ascertain  the  nature  and 
extent  of  the  interest  each  party  to 
the  conveyance  had  in  the  land  con- 
veyed. 

Clarkson  v.  Allison,  12  Ky.  Opin. 
177. 

§93.  intention  of  parties. 

The  object  of  all  rules  of  construc- 
tion of  a  deed  is  to  effectuate  the  in- 
tention of  the  parties  to  It,  and  a  deed 
will  convey  a  wife's  interest  where 
she  is  named  with  her  husband  as 
party  of  the  first  part,  and  she  with 
her  husband  duly  signs  and  acknowl- 
edges such  deed. 

Fenill  v.  Cleveland,  13  Ky.  Opin. 
198. 

§94.  lyAerger  of  previous  agreements. 
A  deed  made  and  accepted,  in  pur- 
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suance  to  a  title  bond,  for  the  land 
embraced  therein,  is  a  discharge  and 
merger  of  the  latter. 

Hudson  V.   Letcher,   3   Ky.   Opin. 
292. 

§95.  Language  of  instrument. 

In  construing  deeds,  regard  must  be 
had  to  their  language,  the  situation 
of  the  land,  and  other  circumstances 
surrounding  the  parties  and  the  land 
conveyed. 

Gano  V.  City  of  Covington,  10  Ky. 
Opin.  651. 

§96.  Recitals. 

The  recitals  in  a  deed  import  a  val- 
uable consideration  paid  for  the  land 
as  between  the  parties  to  the  deed, 
and  also  to  strangers  when  the  deed 
is  prior  in  date  to  the  equity  asserted 
against  it,  otherwise  when  the  eqifity 
asserted  is  prior  in  date. 

Spillman  v.  Swango,  10  Ky.  Opin. 
107. 

The  recital  in  a  deed  that  it  was 
founded  on  a  valuable  consideration 
is  good  and  binding  between  the  par- 
ties to  it,  but  is  no  evidence  that  such 
consideration  has  been  paid  in  a  con- 
test between  a  stranger  to  the  convey- 
ance and  the  parties  to  the  deed. 
Sowards  v.  Commonwealth,  10 
Ky.  Opin.  151. 

§99.  Construing  instruments  together. 
The  plat  on  the  back  of  a  deed  and 
referred  to  in  it  is  a  part  of  the  deed 
and  will  be  construed  together  with 
the  other  parts  of  the  deed. 

Cincinnati  Southern  R.  Co.  v.  Ho- 
gan,  13  Ky.  Opin.  1096. 

§  101.  Construction   by  parties. 

Where  the  owner  of  real  estate, 
about  to  marry  a  second  time,  or  soon 
after  such  marriage,  makes  a  deed  to 
himself  and  wife  of  the  real  estate, 
providing  that  his  said  wife  and  him- 
self should  have  the  land  during  their 
lives  with  remainder  to  their  chil- 
dren, including  a  son  of  his  wife  by 
a  former  marriage;  and  years  after 
the  death  of  the  husband,  and  after 
such  child,  and  a  child  of  the  mar- 
riage, and  their  mother,  each  being 
over  twenty-one  years  of  age,  have  par- 
titioned the  land  among  themselves, 
it  is  too  late  for  either  of  said  own- 


ers or  their  heirs  to  put  a  dilferent 
construction  on  such  original  inEr* 
riage  deed,  and  claim  Interests  in  pro- 
portions other  than  those  claimed  at 
the  time  of  their  partition  of  the  land. 
Oldham  v.  Armstrong,  13  Ky. 
Opin.  993. 

(B)   PROPERTY  CONVEYED. 

§111.  Construction  in  general. 

Where  a  deed  to  the  grantor's 
daughter  passed  the  legal  title  to  her, 
and  was  binding  between  the  parties; 
but  a  subsequent  purchaser  or  cred- 
itor, without  notice,  might  avoid  it 
the  statement  in  an  after-made  deed 
by  the  grantor  to  the  husband  of  his 
daughter,  that  "the  land  herein  con- 
veyed is  the  same  property  given  to 
my  daughter,"  was  sufficient  to  pat 
subsequent  purchasers  on  inquiry  as 
to  the  title,  and  the  mere  surrender 
of  a  deed  does  not  divest  a  married 
woman  of  her  title  to  land. 

Smith  V.  Hardin,  1  Ky.  Opin.  546. 

Where  a  deed  for  a  consideration  of 
$3,957  describes  the  land  by  metes 
and  bounds  as  containing  158  acres,  i 
rod  and  7  poles,  more  or  less;  and 
an  action  was  brought  for  an  unpaid 
balance  due  of  this  sum,  and  defend- 
ant filed  an  oftset,  claiming  to  have 
received  only  148  acres,  and  that  the 
land  was  sold  at  $25  per  acre,  and  not 
for  the  bulk  sum  as  shown  by  the 
deed;  and  the  evidence  was  contra- 
dictory, the  court  held  that,  regard- 
less of  the  fact  of  the  sale  which 
seemed  from  the  evidence  was  by  the 
acre,  it  did  not  appear  that  there  was 
an  agreement  that  either  party 
should  account  for  deficiency  or  ex- 
cess in  quantity,  ,and  the  deed  should 
be  made  absolute. 

Morehead  v.  Whitmer,  1  Ky.  Opin. 
433. 

When  the  vendor  knows  that  the 
tract  of  land  he  is  selling  does  not 
contain  the  number  of  acres  repre- 
sented, he  can  not  shield  himself 
fl-om  the  presumed  fraud  or  mistake 
by  adding  the  words  "more  or  less." 
Griffith  V.  Conway,  2  Ky.  Opin. 
330. 

Where  land  is  sold  by  the  tract,  the 
statement  of^the  quantity  followed  by 
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the  "more  or  less"  can  not  invalidate 
the  sale. 

Allen  Y.  Bowen»  2  Ky.  Opin.  84. 

Where  a  tract  of  land  to  which  ap- 
pellant executed  a  deed  under  which 
he  claimed,  contained  only  205  acres, 
and  he  represented  the  tract  to  ap- 
pellees as  containing  250  acres,  which 
representation  may  be  inferred  from 
the  fact  that  in  his  deed  he  conveyed 
it  as  containing  250  acres,  more  or 
less;  the  appellant  had  reasons  to  be- 
lieve that  there  were  not  250  acres  in 
the  tract,  and  he  should,  therefore, 
be  made  responsible  for  the  deficit,  at 
the  price,  pro  rata,  at  which  he  sold  it. 
Priessler  v.  Shwaberton,  3  Ky. 
Opin.  620. 

A  deed  of  conveyance,  containing 
an  undivided  one-seventh  part  of  a 
tract  of  land,  of  which  the  vendor 
was  heir  and  supposed  to  contain  164 
acres,  will  not  be  set  aside,  though 
upon  the  allotment,  only  145  acres 
was  found  to  be  the  vendor's  portion. 
Howard  v  .  McGoUam,  3  Ky. 
Ophi.  516. 

Where  appellee  being  the  vendee  of 
W,  who  was  vendee  of  F,  who  was 
vendee  of  Wherritt,  who  was  vendee 
of  C,  of  a  tr&ct  of  land  described  by 
metes  and  bounds  in  the  several 
deeds,  but  recited  that  it  contained 
164  acres,  "more  or  less,"  when  it 
contained  less  than  130  acres;  and 
appellant  knew  nothing  of  its  bound- 
aries, but  F  did,  and  attempted  to 
make  the  purchase  by  the  acre,  which 
appellant  refused,  and  he  bought  by 
the  gross,  with  the  words  "more  or 
less"  annexed  to  the  designation  of 
the  quantity;  and  appellee  sued  C,  in 
equity,  on  the  covenant  of  general 
warranty  in  his  deed  to  appellant; 
and  C  proved  by  appellant  that  it 
was  understood  between  him  and  C 
that  there  was  a  deficiency;  and  ap- 
pellee then  by  amendment  sued  ap- 
p^ant  on  his  deed  to  F,  and  dis- 
missed as  to  C,  the  sale  was  in  gross 
and  not  by  the  acre. 

Wherritt  v.   Durbin,   3   Ky.   Opin. 
619. 

Where,  by  the  terms  of  a  deed,  a 
house  was  divided  equally  between  the 
claimants  at  the  time  the  deed  was 


given  to  use  by  two  families,  a  sub- 
sequent action  can  not  be  maintained 
to  recover  for  use  of  a  portion  of  the 
house  which  was  vacant  at  the  date 
of  the  deed. 

Lyons    v.    Cassidy,    4    Ky.    Opin. 
400. 

Where  one  sells  and  conveys  real 
estate,  being  one  hundred  ten  acres, 
even  if  the  parties  talked  about  the 
adjoining  seven  and  one-half  acres  as 
part  of  the  boundary,  if  in  fact  said 
tract  is  not  a  part  of  the  written  de- 
scription, and  the  grantee  received  in 
excess  of  the  one  hundred  ten  acres, 
the  conveyance  can  not  be  construed 
to  have  included  the  seven  and  one- 
half  acres  unless  some  fraud  or  mis- 
take be  legally  shown  and  the  con- 
tract reformed  accordingly. 

Mouser  v.  Mclnteer,  12  Ky.  Opin. 
567. 

§113.  Particular  words  or  terms. 

A  deed,  providlding  to  "set  aside 
for  the  said,"  etc.,  by  a  husband,  who 
afterwards  sues  for  a  divorce,  and  in 
the  decree  for  which  is  provided  "all 
the  property  not  disposed  of  at  the 
commencement  of  the  action  which  re- 
main in  kind,  etc.,  should  be  restored 
to  such  party,"  is  held  not  to  be  em- 
braced therein,  as  it  does  not  come 
in  with  the  "undisposed  of"  property. 
WUliams  V.  Williams,  3  Ky.  Opin. 
363. 

Where  a  trust  deed  contained  the 
following  wording,  in  reference  to  per- 
sonal property  conveyed  therein,  "All 
my  personal  property,  consisting  of  all 
the  stock  of  horses,  cattle,  sheep  and 
hogs,"  and  "all  his  farming  utensils 
of  every  kind  and  description,  except 
such  property  as  is  exempt  by  law 
from  execution,"  it  does  not  convey 
any  personalty,  except  as  actually  de- 
scribed by  the  instrument,  and  does 
not  cover  all  the  personal  property 
of  the  mortgagor. 

Botts  V.  Norwood,  1  Ky.  Opin.  511. 

The  wording  of  a  trust  deed  which 
contains  "all  the  personal  property," 
consisting  of,  limits  and  defines  the 
kind  of  personalty  conveyed,  and 
transfers  all  of  each  class  named 
thereafter  as  constituting  the  person- 
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al   property   to   be  embraced  in   the 
deed. 

Botta    T.    Norwood,    1    Ky.    Opin. 
511. 

A  conveyance  by  a  father  to  his 
son  of  a  valuable  estate  in  considera- 
tion of  his  giving  them  a  support,  can 
not  be  inquired  Into  by  the  other  chil' 
dren  after  the  death  of  the  parent,  no 
complaint  by  them  nor  the  other  heirs 
having  been  made  during  the  life  of 
the  parents. 

Bradford,  Admr.,  v.  Kicby,  2  Ky. 
Opin.  587. 

A  conveyance  by  deed  from  father 
to  son,  with  a  warranty  of  title 
against  "himself,  his  heirs  and  all 
persons  claiming  imder  him,"  will  op- 
erate as  an  estoppel,  not  only  as  to 
the  claims  of  the  grantor  himself,  but 
against  his  devisees,  heirs  and  repre^ 
sentatives;  and  is  not  subject  to  col- 
lateral attack,  except  for  fraud,  or 
force  in  the  procurement  thereof. 
Dehoney's  Exr.  v.  Dehoney,  2  Ky. 
OpiiL  420. 

§114.  Particular  description. 

A  description  in  a  deed  is  sufficient 
when  it  is  definite  enough  to  enable 
the  officer  to  identify  the  lot  without 
reference  to  any  other  paper,  and  it 
is  not  necessary  that  it  be  so  minute 
as  to  enable  a  person  without  any 
previous  knowledge  or  inquiry  whatr 
ever  to  find  and  recognise  it. 

Knott  V.  Johnston,  11  Ky.  Opin. 
271. 

§115.  Erroneous  description. 

The  boundary  of  land  described  in 
the  deed  differs  essentially  from  that 
described  in  the  patent,  but  the  size 
of  the  tract,  the  watercourse  upon 
which  it  lies,  the  land  it  adjoins  and 
the  further  fact  that  it  is  described 
as  the  same  land  covered  by  the  pat- 
ent, tends  to  establish  the  conclusion 
that  the  intention  was  to  convey  all 
the  land  embraced  in  the  patent. 

Crlder  v.  Cobb,  4  Ky.  Opin.  632. 

A  conveyance  of  real  estate  may 
be  corrected  and  made  to  describe  the 
land  actually  sold  when  the  descrip^ 
tion  in  the  deed  is  incorrect,  whether 
the  misdescription  was  the  result  of 
fraud  or  mistake  or  both  combined. 
Savage  v.  Tellman,  12  Ky.  Opin. 
167. 


A    deed    for   more    land    than  the 

grantor  owns  operates  to  convey  so 

much  as  he  can  lawfully  convey. 

Buchanan  v.  The  Crucible  Steel 

Casting  A    Metal    Co.,   12  Ky. 

Opin.  206. 

§117.  Appurtenances. 

The  grant  of  a  mill  carries  with  it 
the  use  of  the  water  by  which  it  is 
run,  the  flood  gates,  dam  and  all 
things  necessary  for  its  use,  as  well 
as  the  land  on  which  it  stands  and 
that  over  which  it  projects. 

•  Ball  V.  Pursefull,  11  Ky.  Opin. 
340. 


(C) 


AND    INTERESTS 
CREATED. 


§  120.  Creation  by  deed   in  general. 

The  owner  of  land  in  fee  simple 
can  legally  sell  and  convey  the  soil 
to  one  person,  the  growing  timber 
thereon  to  another  and  the  minerals 
to  a  third,  and  by  ordinary  deed  in- 
vest the  vendees  with  the  several  in- 
terests so  secured  and  yet  so  pos- 
sessed as  to  render  their  respective 
estates  enjoyable. 

Kincaid  v.  Magowan,  12  Ky.  Opin. 
673. 

§  123.  Particular  words  or  terms. 

While  the  word  "children"  is  ordi- 
narily a  word  of  purchase  it  should 
not  be  so  construed  when  such  a  con- 
struction is  opposed  to  the  intent  of 
the  grantor. 

McGinnis  v.  Banta,  11  Ky.  Opin. 
721. 

§124.  Fee  simple. 

A  deed  from  a  vendor,  who  had 
held  land  in  controversy  through  un- 
disturbed adverse  claim  for  a  period 
of  forty  years  is  held  to  be  a  sufB- 
cient  compliance  with  a  contract  to 
give  "a  good  and  sufficient  deed." 
Porter  v.  Cummins,  2  Ky.  Opin. 
657. 

A  conveyance  of  real  estate  by  a 
mother  to  her  daughter  "for  and  in 
consideration  of  the  love  and  affec- 
tion that  I  bear  my  daughter,  the 
said  Lydia  B.  Blincoe,  and  also  for 
her  and  her  children's  better  mainte- 
nance, support  and  livelihood,  •  •  * 
to  have  and  to  hold  the  property  here- 
by conveyed  to  the  party  of  the  sec- 
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ond  part,  and  her  heirs  and  assigns 
forever,"  was  held  to  convey  an  ab- 
solate  estate  in  fee  simple  to  the 
daughter. 

Blincoe  v.  Blincoe,  9  Ky.  Opin.  68. 

§126.  Conditional  fees. 

Where  a  conveyance  is  made  on 
condition  that,  if  the  grantee  dies 
without  issue,  alive  at  his  death,  the 
property  should  go  to  his  brothers 
and  sisters,  and  he  sells  and  conveys 
such  real  estate  during  his  lifetime, 
the  brothers  and  sisters  have  no  in- 
terest in  such  real  estate  and  can 
maintain  no  action  for  any  part  of 
the  purchase  money  thereof. 

MaGowan    v.    Fry,    9    Ky.    Opin. 
306. 

Where  a  deed  conveys  a  fee  simple 
title,  subject  only  to  be  divested 
should  the  grantee  die  without  issue, 
and  providing  that  in  that  event  the 
property  should  go  to  his  brothers 
and  sisters,  such  condition  does  not 
reduce  the  estate  to  a  mere  life  es- 
tate with  remainder  over,  but  such 
grantee  takes  a  fee  simple  subject 
only  to  be  defeated  if  he  dies  without 
issue,  and  if  he  conveys  such  real  es- 
tate his  grantee  takes  a  fee  simple 
subject  to  the  same  conditions. 

MaOowan    v.    Fry,    9    Ky.    Opin. 
306. 

Where  a  father  about  to  marry  for 
the  second  time  makes  a  deed  to  his 
children  conveying  three  hundred  and 
twelve  acres,  but  as  to  seventy  acres 
not  included  in  the  three  hundred  and 
twelve  speaks  thus  in  the  deed:  ''This 
piece  I  still  hold  and  all  the  build- 
ings thereupon;  at  my  decease  if  any 
of  these  heirs  (his  then)  my  five  chil- 
dren, want  this  piece  they  shall  have 
it  at  the  price  now  set  by  me,  or  all 
of  them  can  have  all  the  same  chance 
at  the  above  piece  at  this  price:  I 
value  this  myself  at  $700,"  it  is  held 
in  a  contest,  between  said  five  chil- 
dren and  other  children  by  his  second 
marriage,  that  the  deed  was  a  condi- 
tional conveyance  of  the  seventy 
acres,  to  take  effect  upon  a  condition 
—namely,  that  they,  the  five  children 
or  any  of  them,  should  take  it  by  pay- 
ing to  his  estate  |700. 

Enoch    ▼.    Ehioch,    13    Ky.    Opin. 
802. 


A  husband  conveyed  his  real  estate 
to  his  wife  for  life  with  remainder  to 
his  grandson  for  consideration  of  love 
and  affection,  "provided  (to  use  the 
language  of  the  deed)  said  May  Cha- 
ney  (his  wife)  contintted  to  live  with 
said  first  party,  as  his  wife  during  his 
lifetime/'  it  was  held,  where  she  re- 
fused to  live  with  him,  but  violated 
her  marital  vow  and  married  another, 
that  the  grantor  might  have  the  deed 
canceled  as  to  her,  but  not  as  to  his 
grandson. 

Chaney  v.  Chaney,  13  Ky.  Opin. 
980. 

§128.  Application  of  rule  in  Shelley's 
case. 
The  rule  in  Shelley's  case  has  never 
prevailed  in  this  state. 

Allen  V.  Terrell,  10  Ky.  Opin.  78G. 

Words  of  inheritance  are  not  re- 
quired to  be  used  in  a  deed  or  will 
in  order  to  pass  a  fee,  whether  abso- 
lute or  conditional. 

Cleveland    v.    Cleveland,    12    Ky. 
Opin.  181. 

§129.  Life  estates. 

Where  a  husband  makes  provision 
for  his  wife  and  children,  he  should 
be  presumed  to  do  so  with  the  inten- 
tion to  give  the  whole  to  the  wife 
for  life,  remainder  to  the  children,  un- 
less a  contrary  intention  is  shown 
from  the  terms  of  the  provision  or 
from  the  facts  and  circumstances  at- 
tending It 

Davis  V.  Hardin,  10  Ky.  Opin.  674. 

§130.  Reversions. 

The  failure  of  the  vendees  in  a  deed 
to  provide  sufficient  maintenance  ror 
their  relations,  as  a  condition  prece- 
dent stipulated  in  the  deed,  and  their 
removal  to  another  state  and  remain- 
ing away  for  several  years,  is  suffi- 
cient to  entitle  the  grantors  to  a  re- 
version of  the  title  to  them. 

Whaley  v.  Whaley,   2   Ky.   Opin. 
374. 

Where  a  husband  owning  real  es- 
tate conveys  it  to  another  who  takes 
it  as  the  husband's  trustee  for  the 
purpose  of  conveying  it  to  the  wife, 
and  the  deeds  to  the  trustee  and  by  the 
trustee  are  made  at  the  same  time, 
they  must  be  construed  together,  and 
when  the  wife  is  not  present  and  the 
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husband  has  the  trustee  to  insert  in 
the  deed  made  to  the  wife  a  clause 
that  if  the  wife  should  die  without 
having  disposed  of  said  property,  it 
should  return  to  him,  and  the  wife 
dies  the  owner  of  such  property  prior 
to  the  death  of  her  husband,  the  real 
estate  will  revert  to  the  husband. 
Fisher  v.  Ryan.  13  Ky.  Opin.  431. 

§  133. Vested  or  contingent. 

"VMiere  a  wife  conveyed  her  land  to 
B  for  the  stated  consideration  of 
$2,000.  and  B  for  the  same  recited 
consideration  conveyed  the  land  to 
the  wife's  husband  for  life,  with  re- 
mainder to  her  son  and  daughter, 
with  the  condition  that  if  said  son 
and  daughter  should  die  without  heirs 
prior  to  the  death  of  their  father,  then 
the  estate  should  go  to  P's,  the  wife's 
children  by  her  former  husband,  the 
estate  did  not  pass  to  P's.  the  daugh-, 
ter  of  the  wife  by  the  second  husband 
having  died  leaving  her  father  as  her 
heir,  and  the  father  having  died  leav- 
ing his  son  as  heir. 

Morris  v.  Payne,  7  Ky.  Opin.  666. 

§  134.  Conditional  limitationt. 

Where  a  deed  to  church  property 
provides  that  it  shall  revert  to  the 
grantor  or  his  heirs  in  case  any  of 
the  conditions  therein  specified  should 
be  violated,  where  one  of  the  condi- 
tions is  that  the  church  shall  "for- 
ever remain  free  to  all  persons,  and 
most  especially  to  the  poor,  to  wor- 
ship God."  and  on  petition  of  the 
church  it  is  ordered  sold  by  the  court 
to  pay  debts,  the  grantor,  if  not  a 
party  to  the  suit  to  sell,  can  recover 
the  property  from  the  purchaser  at 
such  sale;  but  when  he  is  a  party 
to  the  suit  and  assents  to  the  sale 
he  is  bound  by  it.  and  cdn  not  so 
recover  it. 

The  Union  Bethel  Church  of  New- 
port V.  Gaylord,  10  Ky.  Opin. 
838. 

§136.  Joint  tenancy  or  tenancy  In 
common. 
Where  a  conveyance  was  made  to 
a  widow  as  the  wife  of  the  deceased 
husband,  it  was  held  that  she  took 
as  an  ordinary  grantee,  and  not  as  a 
widow,  and  can  claim  under  the  deed 


only  as   Joint  tenant   with  her  chil- 
dren. 

Bidwell  V.  Rowe.  6  Ky.  Opin.  36S. 

(D)   EXCEPTIONS    AND     RESERVA- 

TIONS. 

§  137.  Nature  and  creation  of  excep- 
tions. 
Where  a  contract  for  the  sale  of 
land  reserves  to  the  vendors  the  coal 
oil  and  mining  privileges,  but  the  deed 
executed  does  not  contain  such  reser- 
vation, the  deed  should  be  canceled 
and  a  new  deed  executed  containing 
the  proper  reservation. 

Heath  V.  Davis.  6  Ky.  Opin.  429. 

§  140.  Construction    and    operation   of 

exceptions. 
A  deed  which  contains  an  excep- 
tion of  **all  such  parts  and  parcels  of 
the  first  described  tract  of  land  as 
are  now  in  the  possession  of  any  per- 
son or  persons  and  held  under  any 
title  or  claim  of  title  adversely  to  the 
party  hereto  of  the  first  part,"  and 
"contains  after  such  exceptions  24.000 
acres  more  or  less."  is  held  not  to 
embrace  any  lands  claimed  by  said 
conveyance  which  had  been  held  by 
any  one  for  the  statutory  period  giv- 
ing title  by  adverse  possession. 

Blanchet    v.    Musselman.    1    Ky. 

Opin.  569. 

§152.  Construction  and  operation  of 
conditions. 
Where  a  deed  contains  the  provi* 
sion  that  no  sale  of  the  land  shall  be 
made  without  the  consent  of  the 
grantor,  it  is  notice  to  the  world  of 
the  reservations  and  conditions  there- 
in made. 

Cummins   v.    Whaley's    Admr.,  5 
Ky.  Opin.  246. 

(E)   CONDITIONS      AND      RESTRIC- 
TIONS. 

§  146.  Validity  of  conditions. 
§  147.        In   general. 

Where  in  a  deed  from  a  husband 
and  father  to  his  wife  and  children, 
the  grantor  reserves  the  power  to 
sell,  he  conveys  the  title  subject  to 
such  power. 

Thomas  v.   Moody.  10   Ky.  Opin. 
667. 
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(F)  LOSS     OR      RELINQUISHMENT 
OF    RIGHTS. 

§178.  Rescission    by    parties    In    gen- 
eral. 
A  rescission  can  only  be  asked  for 
in  an  equitable  action,  and  not  in  a 
suit  at  law  for  damages. 

Fennessey  v.  Abbott,  4  Ky.  Opin. 
469. 

IV.    PLEADING      AND      EVIDENCE. 

§184.  Pleading. 

A  demurrer   to   a   petition    to    set 

aside  a  deed  to  land  and  subject  the 

land    to    the    payment    of    plaintifT's 

debts,   was   held    properly   overruled. 

Briggs  V.  Cain,  6  Ky.  Opin.  73. 

An  answer  affirmatively  alleging  an 
oifer  to  sell  property,  as  charged  in 
the  petition,  which  was  accepted 
'^provided  Parker  and  wife  would 
make  a  good  deed,'*  is  not  equivalent 
to  a  denial  of  the  allegations  that  the 
grantors  made  the  deed  variant  from 
the  contract  by  mistake. 

Shepherd  v.  Parker,  3  Ky.  Opin. 
143. 

§185. In  general. 

It  is  not  enough  to  allege  in  a  pe- 
tition to  set  aside  a  conveyance  that 
the  consideration  for  such  convey- 
ance was  love  and  affection,  and  that 
the  grantor  was  indebted  at  the  time, 
but  the  amount  and  manner  of  in- 
debtedness and  to  whom,  and  that  it 
was  unpaid  when  the  petition  was 
filed,  must  be  alleged. 

March    v.    March's    Assignee,    10 
Ky.  Opin.  601. 

§191.  Presumptions     and     burden     of 
proof. 

§  194. 4>ellvery. 

From  the  palpable  unreasonableness 
of  appellant's  conveyance  without  con- 
sideration, whereby  he  left  himself 
homeless.  It  will  be  inferred  that  he 
did  not  understand  the  legal  effect 
of  the  conveyance,  and  did  not  know 
the  essential  difference  between  a 
will  and  a  deed. 

Pinkston  v.  Pinkston,  1  Ky.  Opin. 
98. 

§196.  Admissibility  of  evidence. 
It   is   error  to   admit   as   evidence 


certificates  of  officers  of  a  foreign 
state,  to  establish  the  existence  of  an 
unrecorded  deed. 

€k)odman  v.  Bolton,  Vass  &  Land, 
3  Ky.  Opin.  135. 

The  recitals  in  a  deed,  although 
evidence  as  between  the  parties  there- 
to, are  not  evidence  as  against  those 
who  are  not  parties  or  privies. 

Tuck  V.  Ogburn,  5  Ky.  Opin.  326. 

A  deed  is  admissible  in  evidence, 
even  though  it  was  not  lodged  for  rec- 
ord, and  not  recorded  until  twenty 
years  after  being  acknowledged,  since 
it  Is  operative  from  the  date  of  rec- 
ord without  reference  to  the  date  of 
acknowledgment. 

Board  v.  Moorman,  10  Ky.  Opin. 
662. 

Recitals  in  a  deed  are  not  evidence 
for  or  against  those  who  are  not  par< 
ties  to  it. 

Grief    v.    McCracken    County,    10 
Ky.  Opin.  565. 

The  truth  of  a  recital  in  a  convey* 
ance  may  be  controverted  by  parol 
proof,  such  a  recital  being  competent 
between  the  parties  to  the  instrument, 
but  incompetent  against  strangers. 
Lankey's  Admr.  v.  McEHroy,  11 
Ky.  Opin.  102. 

§  199« Execution,     existence,      and 

identity. 
In  the  absence  of  any  allegation  or 
proof  that  one  is  mistaken  as  to  what 
land  was  intended  to  be  conveyed  by 
a  deed  which  that  one  drew  himself, 
the  deed  in  itself  is  sufficient  proof 
of  the  contract  between  the  vendor 
and  vendee. 

Lindsey  v.  Whittle,  12  Ky.  Opin. 

265. 

§  202. Consideration. 

It  may  always  be  proved  by  parol 
what  the  real  consideration  in  a  deed 
is,  and  that  it  is  different  from  that 
expressed  in  the  deed. 

Burke  V.  Burke,  13  Ky.  Opin.  834. 

A  written  contract,  in  the  absence 
of  an  averment  that  a  part  of  it  has 
been  omitted  by  mistake  or  fraud, 
is  the  highest  evidence  of  the  agree- 
ment between  the  parties  to  it,  but 
parol  evidence  may  be  introduced  to 
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show   a  different   consideration   from 
the  one  recited  in  it 

Cincinnati  Southern  R.  Co.  v.  Ho- 
gan,  13  Ky.  Opin.  1096. 

§205.  Weight  and   sufficiency   of  evi- 
dence. 
The  detail  of  conversations  alleged 
to  have  occurred  nearly  thirty  years 
prior  to  the  examination  of  the  wit- 
nesses can  have  but  little  weight  in 
an  attempt  to  destroy  the  plain  and 
unmistakable  language  of  a  deed. 
Moore  v.  Cleveland's  Admr.,  6  Ky. 
Opin.  688. 

§  207. Execution,      existence,      and 

identity. 
When  the  evidence  preponderates 
in  favor  of  the  grantor's  capacity,  and 
there  is  no  implication  of  fraud  or 
improper  influence,  and  the  court  hav- 
ing so  adjudged,  the  purchaser  will 
be  secure  against  any  probable  im- 
peachment of  the  deed  thereafter. 
Field   V.   Young,   2   Ky.   Opin.   90. 


DE  FACTO  OFFICER. 
Validity  of  acts,  see  Officers,  §  92. 

DEFAULT. 

Judgment  by,  see  Judgment,  IV. 
Setting  aside  judgment  by  default,  see 
Judgment,  §  138. 

DEFECTS. 

In    petition    cured    by    answer,    see 

Pleading,   §   403. 
In    pleading    cured    by    exhibit,    see 

Pleading,  §  400. 
In  pleading  cured  by  other  pleading, 

see  Pleading,  §  401. 

DEFENDANTS. 
See  Parties,  II. 


DEFENSE. 

See  Account  I;  Attachment,  §§  345, 
355;  Fraud,  §  48;  Malicious  Prose- 
cution, §  53;  Pleading,  III,  A;  Tres- 
pass, §  22. 


Abandonment  of,  see  Pleading,  S  339. 

Acting  under  authority  of  another,  see 
Criminal  Law,  S  68. 

Action    by   president   of   corporation, 
see  Corporations,  §  354. 

Action  for  assault,   see  Assault  and 
Battery,  §  8. 

Action  for  breach  of  marriage  prom- 
ise, see  Breach  of  Marriage  Prom- 
ise, 9  13. 
I  Action  for  divorce,  see  Divorce,  III. 

Action    for    slander,    see    Libel   and 
Slander,  S  71. 

Action  on  ball  bond,  see  Bail,  S  28. 

Action  on  foreign  judgment,  see  Judg- 
ment,  S   930. 

Action  on  improvement  contract,  see 
Municipal  Corporations,  §  546. 

Action  on  insurance  policy,  see  Insar- 
ance,  S  614. 

Against  assignee,  see  Bills  and  Notes, 
§314. 

Breach  of  revenue  law,  see  Contracts, 
§338. 

By  sureties,  see  Principal  and  Surety, 
§141. 

Defects  of  title,  see  Vendor  and  Pur- 
chaser, §  308. 

Denial  under  oath,  see  Pleading,  §  135. 

Election  as  to,  see  Pleading,  §  369. 

Fraud  as  defense,  see  Fraud,  §  36. 

In    action    by    assignee   of   note,  see 
Bills  and  Notes.  §§  450,  452. 

In  action  for  conversion,  see  Trover 
and  Conversion,  §  21. 

In    action    for    purchase-money,    see 
Vendor   and   Purchaser,   §   340. 

In  action  of  ejectment,  see  Ejectment, 
§22. 

In  action  on  lease,  see  Landlord  and 
Tenant,  §  222. 

Inconsistent    defense,    see    Pleading. 
§93. 

In  foreclosure  proceedings,  see  Mort- 
gages, §  415. 

Insanity     as    defense,     see    Criminal 
Law,  §  48;   Homicide,  §  294. 

Instructions     as     to,     see     Homicide. 
§109. 

License,  see  Licenses,  §  43. 

Non  est  factum,  see  Bills  and  Notes, 
§  450. 

Of  bankruptcy,  see  Bankruptcy,  §  435. 

Of  coverture,  see  Husband  and  Wife. 
§  217. 

Of  infancy,  see  Infants,  §  93. 

Parol   contract  in   statute  of  frauds, 
see  Frauds,  Statute  of,  §  147. 

Personal  defense,  see  Pleading,  §  84. 
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Pleading  and  proof  of,  see  Action, 
§  12. 

Pleading  discharge  in  bankruptcy,  see 
Bankruptcy,  §  433. 

Pleading  inconsistent  defenses,  see 
Pleading,  §  93. 

Prosecution  for  illegal  sale  of  intoxi- 
cating liquors,  see  Intoxicating  Liq- 
uors, §  235. 

Statute  of  limitations,  see  Limitation 
of  Actions,  S  181. 

That  same  act  had  been  committed  in 
another  state,  see  Criminal  Law, 
§  31. 

Title  by  adverse  possession,  see  Eject- 
ment, §  24. 

To  action  against  guardian,  see 
Guardian  and  Ward,  §  121. 

To  action  on  bond  of  deputy  sheriff 
as  revenue  collector,  see  Sheriffs 
and  Constables,  §  130. 

To  action  on  note,  see  Bills  and  Notes, 
§  450. 

Waiver  of,  see  Bills  and  Notes,  §  98. 

DEFENSE  OF  ANOTHER. 

See  Homicide.  §§  97,  122,  196. 
Instruction  as  to,  see  Homicide,  §  301. 

DEFICIENCY. 

In  land  sold,  see  Vendor  and  Pur- 
chaser, §  165. 


DEGREES. 

Of  crime,  see  Criminal  Law,  §§  28,  63. 
Of  homicide,  see  Homicide,  §§  21,  306. 
Reasonable  doubt  as  to  degree  of  of- 
fense, see  Criminal  Law,  §  28. 


DELIVERY. 

See  Bills  and  Notes,  I,  C. 
Effect  of,  «ee  Sales,  §  169. 
Essential  to  gift,  see  Gifts,  §  17. 
Note  signed  on  Sunday  but  delivered 

on  secular  day,  see  Bills  and  Notes, 

S  62. 
Of  attached  property,  see  Attachment, 

I  191. 
Of  deed,  see  Deeds,  I,  D. 
Of  written    contract,    see    Contracts, 

§42. 
Place  of,  see  Sales,  §  79. 
Wliat  constitutes,   see  Sales,   §§   155, 

171. 


DEMAND. 

By  claimant  against  deceased's  estate, 
see  Executors  and  Administrators, 
§  222. 

For  subscription  to  stock  not  neces- 
sary, see  Corporations,  §  78. 

Prerequisite  to  suit,  see  Action,  §  11. 

When  necessary,  see  Municipal  Cor- 
porations, §  183. 


DEMURRER. 

See  Pleading,  V. 

Facts  admitted  by,  see  Pleading,  §  214. 

Presumption  of  overruling,  see  Ap- 
peal, §  500. 

Searches  record,  see  Pleading,  §  217. 

To  indictment,  see  Indictment  and  In- 
formation, §S  58,  145,  147. 

To  petition  to  quiet  title,  see  Quieting 
TiUe,  §  41. 

When  presumed  to  have  been  over- 
ruled, see  Appeal,  §  915. 


DE  NOVO. 

Trial  of  appeal  from  county  court  to 
circuit  court  in  condemnation  pro- 
ceedings, see  Eminent  Domain, 
§261. 

Trial  on  appeal  from  justices  of  the 
peace,  see  Justices  of  the  Peace, 
§  170. 


DEPOSITARIES. 
See  Escrows,  §  3. 

DEPOSITIONS. 

§  17.  Persons  whose  depositions 
may  be  taken. 

§  48.  Officer  or  persons  author- 
ized to  take. 

§    55.  Time  of  taking. 

S    56.  Notice  of  taking. 

§  61.  Presence  of  parties  or  coun- 
sel. 

§  72.  Making  and  requisites  of 
return  or  certificates. 

§    81.  Amendment  and  correction. 

§    83.  Suppression. 

§    84.  Retaking. 

§    87.  Admissibility   in   evidence. 

§    90. Deponent      present      or 

within  reach  of  process. 
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§  91. Incompetency  of  depo- 
nent. 

§    92. Irregularities   in    taking 

or  return. 

§  97.  Actions  and  proceedings  in 
which  deposition  may  be 
used. 

§    99. Other    actions    between 

same  parties. 

§  102.  Defects  and  objections. 

§  105. Time    for    objection    in 

general. 

Exceptions  to  ruling  on  deposition,  see 
Appeal,  §  260. 

Presumption  as  to  residence  of  de- 
ponent, see  Appeal,  §  926. 

§17.  Persons   whose   depositions   may 

be  taken. 
The  fact  that  one  party  demands 
the  personal  attendance  of  a  witness 
does  not  prevent  the  other  from  tak- 
ing the  deposition  of  such  witness, 
and  reading  it  on  the  trial  of  the 
cause,  provided  the  party  demanding 
the  presence  of  the  witness  goes  to 
trial  without  it. 

Johnson  v.   Mullen's   Assignee,   5 

Ky.  Opin.  561. 

§48.  Officer  or  persons  authorized  to 
talce. 
Where  a  commissioner  takes  a  dep- 
osition,  styling  himself   such,   it  will 
be  presumed  that  he  was  appointed. 
Green  v.  Stevens,  1  Ky.  Opin.  36. 

§  55.  Time  of  tal<ing. 

In  taking  a  deposition  in  term  time, 
a  party  can  not  complain  of  the  action 
of  his  opponent  in  taking  a  deposi- 
tion, where  his  opponent  simply  fol- 
lowed his  example  and  exercised  a 
right  which  the  other  party  had  first 
assumed. 

French  v.  French,  6  Ky.  Opin.  739. 

§56.  Notice  of  talcing. 

Where  a  plaintiff  does  not  reside  in 
the  county,  a  notice  to  his  attorney  of 
the  time  and  place  of  taking  deposi- 
tions is  sufficient,  whether  the  attor- 
ney resided  in  the  county  or  not. 

Burchett  v.  Biggs,  9  Ky.  Opin.  22. 

W^here  botU  parties  reside  in  the 
same  city,  and  a  notice  to  take  a  depo- 
sition at  a  designated  place  in  the 
city  on  the  11th  day  of  March,  be- 
tween 2  o'clock  p.  m.  and  5  o'clock 


p.  m.,  "and  if  not  then  taken  could 
be  taken  on  the  next  day  between 
9  o'clock  a.  m.  and  5  o'clock  p.  m.," 
and  the  notice  is  dated  March  11th 
and  not  served  until  10  o'clock  a.  m. 
on  March  12th,  the  notice  is  unrea- 
sonable as  to  time  and  the  party  upon 
which  it  was  served  had  the  right  to 
presume  that  the  deposition  had  been 
taken  when  the  notice  was  served. 
Brown's  Admr.  v.  L.  C.  &  I.  R. 
R.  Co..  13  Ky.  Opin.  442. 

A  notice  to  take  depositions  should 
be  served  long  enough  before  the  tak- 
ing as  to  afford  to  a  party  a  reason- 
able opportunity  to  be  present,  and 
he  should  be  allowed  a  reasonable 
time  to  notify  or  find  his  attorney. 
Greer  v.  Ludlow,  13  Ky.  Opin.  647. 

§61.  Presence  of  parties  or  counsel. 
Where  depositions  were  taken  by  a 
party  in  the  absence  of  his  opponent, 
and  the  latter  excepts  to  the  deposi- 
tions, and  allowed  two  vacations  to 
pass  without  asking  leave  to  cross- 
examine  the  witnesses,  there  is  no 
ground  of  complaint  because  of  the 
overruling  of  his  exceptions. 

French    v.    French,    6    Ky.    Opin. 
739. 

§72.  Making  and   requisites  of  return 
or  certificates. 
The  failure  of  an  examiner  to  state 
that  the  depositions  of  the  witnesses 
were  subscribed  by  them  in  his  pres- 
ence is  error,  authorizing  a  reversal. 
Sharp's  Admr.  v.  Warper,  4  Ky. 
Opin.  516. 

The  certificate  to  a  deposition,  to 
be  sufficient,  should  show  that  testi- 
mony reduced  to  writing  by  the  ex- 
aminer was  read  to  the  witness  be- 
fore being  signed  by  him. 

Greer  v.  Ludlow,  13  Ky.  Opin.  647. 

§81.  Amendment  and  correction. 

On  a  conflicting  deposition  given  by 
a  witness,  in  two  different  trials,  it 
is  within  the  power  of  the  jury  to 
conclude  that  witness  was  mistaken 
in  one. 

Mills  V.  Cole,  4  Ky.  Opin.  405. 

§83.  Suppression. 

Where  a  motion  was  made  to  sup- 
press a  deposition,  and  in  support  of 
same  an  affidavit   was  made  by  the 
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attorney  that  he  was  present  when 
the  deposition  was  given;  that  on  the 
conclusion  of  examination  for  appel- 
lee, the  witness  refused  to  be  cross- 
examined,  and  was  encouraged  in  this 
refusal  by  counsel  for  appellees;  in 
the  absence  of  any  conflicting  proof 
as  to  the  taking  of  the  deposition,  it 
was  error  for  the  court  to  refuse  the 
affidavit  to  be  read  as  evidence,  and 
not  to  suppress  the  deposition. 

West  V.  Dowllng,  4  Ky.  Opin.  414. 

An  affidavit  by  defendant  in  action 
for  work,  labor  and  material  done  and 
furnished  on  defendant's  house,  that 
defendant  knew  nothing  of  the  taking 
of  a  certain  deposition  which  was 
read  in  evidence  is  simply  an  affidavit 
against  the  officer's  oath  who  took 
the  deposition,  with  the  intrinsic 
probabilities  in  favor  of  the  officer; 
and  as  the  deposition  had  probably 
been  on  file  for  months  it  was  great 
laches  in  defendant  not  to  have  known 
of  it. 

Shreve  v.  Cross,  3  Ky.  Opin.  204. 

§84.  Retaking. 

Wliere  a  right  to  retake  depositions 
Is  granted,  the  former  having  been 
suppressed  on  the  ground  of  having 
been  taken  before  the  time  allowed 
by  law,  and  exceptions  were  sustained 
thereto,  it  is  a  mere  Irregularity, 
which  was  cured  by  the  retaking  of 
the  depositions. 

Waller  v.   Johnson,   4   Ky.   Opin. 
308. 

§87.  Admissibility  in  evidence. 

Where  depositions  in  another  suit 
were  offered  as  evidence,  in  which 
"Bums  M.  Walker"  as  a  defendant 
testified,  and  was  sought  to  be  used 
in  this  suit  wherein  "B.  M.  Walker" 
was  a  plaintiff,  to  prove  his  contra- 
dicting statements,  the  presumption 
of  identity  arising  from  the  coinci- 
dence of  names,  in  the  absence  of  any 
evidence  to  repel  it,  was  prima  facie 
sufficient  as  a  slight  evidence  of 
identity. 

Ray  V.  Walker,  4  Ky.  Opin.  151. 

Depositions  used  in  a  former  adju- 
dication of  a  case  before  the  appellate 
court  and  not  then  excepted  to  are 
properly  admitted  on  the  return  of 
the  cause,  as  evidence  in  the  second 
trial,  the  question  of  its  competency 


being  settled  by  the  former  adjudica- 
tion. 

Hopper  V.  Holtzclau,  2  Ky.  Opin. 
665. 

Where  a  notice  to  take  depositions 
was  in  the  name  of  G.,  appellee,  and 
in  the  caption  it  is  stated  that  they 
were  to  be  used  in  the  case  of  G.,  as- 
signee of  S.,  it  is  not  sufficient  to  au- 
thorize the  court  to  exclude  the  depo- 
sitions. 

Noland  V.  Shepherd,  2  Ky.  Opin. 
154. 

§  90. Deponent    present    or    within 

reach  of  process. 
Even  if  a  deposition  is  in  itself 
competent  evidence,  it  will  not  be 
permitted  to  be  read  when  the  person 
giving  it  is  present  in  court  and  did 
actually  testify  as  a  witness. 

Beall   V.   Bethel's    Admr.,   11   Ky. 
Opin.  567. 

§91. Incompetency  of  deponent. 

Under  the  provisions  of  Buckner  & 
Bullitt's  Civ.  Code  (1876),  §  606,  sub- 
sec.  4.  no  person  may  testify  for  him- 
self in  chief  after  taking  other  testi- 
mony in  chief,  and  where  the  appel- 
lee, before  she  gave  her  deposition, 
had  taken  that  of  another  in  chief, 
the  withdrawal  of  said  first  deposition 
will  not  render  her  own  deposition 
admissible. 

Allison    V.    Moore,    11    Ky.    Opin. 
253. 

§92. irreguiarities  in  taking  or  re- 
turn. 
A  deposition  is  not  admissible  as 
evidence  where  no  notice  is  given  to 
the  adversary  of  the  time  and  place, 
when  and  where  it  was  taken,  and 
where  no  opportunity  was  given  him 
to  cross-examine  the  witness. 

Ogden    V.    Ogden,    10    Ky.    Opin. 
578. 

§  97.  Actions      and      proceedmgs      in 
which  deposition  may  be  used. 
Depositions  in  another  suit  may  be 
used  as  evidence  that  one  of  the  par- 
ties  in   that   suit   was   attempting   to 
establish  the  facts  that  had  been  de- 
nied in  the  suit  then  in  litigation. 
McElroy  v.  Dunn,  3  Ky.  Opin.  146. 

Where  depositions  used  in  another 
suit  are  introduced  in  evidence  in  an- 
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other  case  to  show  that  one  of  the 
parties  in  a  former  suit  was  attempt- 
ing to  establish  facts  denied  In  the 
subsequent  suit.  It  will  be  presumed 
that  such  facts  In  reality  exist. 

McElroy  v.  Dunn,  3  Ky.  Opin.  146. 

The  deposition  of  a  witness,  though 
suppressed  on  exceptions,  may  be 
used  by  the  adverse  party  to  contra- 
dict any  sworn  statement  he  may 
make  in  the  cause  during  its  progress. 
King  V.  Boles,  4  Ky.  Opln.  147. 

§  99. Other   actions   between    same 

parties. 
It  Is  error  to  allow  the  deposition 
of  the  witness,  taken  in  another  cause, 
to  be  read  in  evidence,  although  the 
deposition  was  referred  to  by  the  wit- 
ness and  made  a  part  of  his  deposi- 
tion in  the  pending  cause,  where  It 
related  to  a  different  transaction  and 
was  calculated  to  confuse  and  mislead 
the  jury. 

O'Daniel  v.  Flannigan,  6  Ky.  Opin. 
297. 

The  deposition  of  a  deceased  wit- 
ness which  was  used  on  the  former 
trial  may  be  used  in  the  subsequent 
trial  involving  the  same  issues. 

Cooper  V.  Cooper's  Admr.,  7  Ky. 
Opin.  84. 

Depositions  taken  by  one  party  in 
a  former  cause  between  the  same  par- 
ties, in  which  title  to  the  same  land 
was  involved  may  be  read  in  evidence 
by  the  other  party. 

Jenkins  v.  Goodaker,  8  Ky.  Opin. 
252. 

§  102.  Defects  and  objections. 

Exceptions  to  depositions  must  be 
noted  and  filed  before  the  commence- 
ment of  the  trial. 

Higgins   V.   Kittrell,   4   Ky.   Opln. 
644. 

Exceptions  made  before  the  exam- 
iner will  not  be  considered,  except 
so  far  as  it  may  affect  the  competency 
of  the  witness,  and  such  exceptions 
may  be  made  by  motion  at  the  trial. 

Higgins  V.  Kittrell,  4  Ky.  Opin.  644. 

Where  no  exceptions  are  taken  to 
the  ruling  of  the  court  in  rejecting 
the    deposition    of    a    witness,    even 


though  the  court  erred,  the  error  most 
be  deemed  waived. 

Bowen  &   Son  v.   Martin,  1  Ky. 
Opin.  42. 

The  appellant  having  failed  to  ex- 
cept at  the  time  to  the  decision  of 
the  court  sustaining  exceptions  to  the 
deposition,  must  be  taken  to  have 
waived  the  objection. 

Watts    V.   WTiittlngton's   Exrs,  1 
Ky.  Opin.  6. 

It  not  appearing  that  the  exceptions 
of  either  party  to  the  depositions  were 
acted  on  in  the  court  below,  therefore 
they  must  be  regarded  as  unread. 
Rantt  V.  Hardin,  2  Ky.  Opin.  69. 

Exceptions  to  depositions  made  in 
the  trial  court,  and  which  are  not  dis- 
posed of  by  the  chancellor,  are  pre- 
sumed to  have  been  waived. 

Levy  V.  Ullman  &  Co.,  2  Ky.  Opin. 
208. 

If  the  depositions  were  not  ta^en 
at  the  place  designated  in  the  notice, 
but  the  adjournment  from  that  place 
was  authorized  by  the  code,  and  de- 
fendant was  present,  he  can  not  avail 
himself  of  such  Irregularity. 

Rantt  V.  Hardin,  2  Ky.  Opin.  69. 

After  exceptions  to  depositions  have 
been  sustained,  the  depositions  with- 
drawn, and  then  by  agreement  of  the 
parties,  the  plaintiff  is  permitted  to 
read  the  depositions  upon  the  trial  of 
the  cause,  the  objections  are  thereby 
waived,  and  can  not  be  available  for 
reversal  in  the  court  of  appeals. 
Allen  V.  Upton,  2  Ky.  Opin.  571. 

§  105. Time    for   objection    in  gen- 
eral. 
It  is  too  late  to  object  to  the  read- 
ing of   a  deposition  when  not  made 
until  after  the  trial  commenced. 

Ditzler  v.  Smithers,  10  Ky.  Opin. 
523. 

DEPOSITS. 

See  Banks  and  Banking,  III,  C. 
Certificate  of  deposit,  see  Banks  and 

Banking,  §  152. 
In  lieu  of  bail,  see  Bail,  §  73. 
Title  to.  see  Banks  and  Banking,  §  12S. 
When  do  not  constitute  payment,  see 

Payment,  §  3. 
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DEPUTIES. 

See  Sheriffs  and  Constables,  I,  C. 

DESCENT  AND  DISTRIBU- 
TION. 

I.  NATURE   AND   COURSE   IN  GEN- 
ERAL. 
§  9.  Rule  of  descent  dependent  on 
whether   property   is   person- 
alty or  realty. 
1 10.  Source  of  title  and  seisin  of 

intestate. 
1 17.  Descent   of    remainders,   re- 
versions,   and    executory   de- 
vises 
IL  PERSONS         ENTITLED         AND 
THEIR  RESPECTIVE 

SHARES. 

(A)  HEIRS  AND  NEXT  OF  KIN. 
§  20.  Kindred  in  general. 

§25.  Descendants. 

5  26. Children  in  general. 

§30.  Parents. 

§  32.  Brothers  and  sisters  and 
their  descendants. 

§36.  Grand  parents  and  remote 
ascendants. 

§37.  Remote  collaterals. 

§  39. Division  between  pater- 
nal and  maternal  kindred. 

§  41.  Half-blood. 

§44.  Operation  and  effect  of  will. 

(B)  SURVIVING      HUSBAND      OR 

WIFE. 

§  52.  Nature  of  right  in  general. 

§62.  Estoppel,  waiver,  or  release 
of  right, 
ra.  RIGHTS    AND    LIABILITIES    OP 
HEIRS    AND   DISTRIBUTEES. 
(A)  NATURE    AND    ESTABLISH- 
MENT OF  RIGHTS   IN  GEN- 
ERAL. 

§  73.  Title  of  heirs  or  distributees. 

§  75. Real  property  and  inter- 
ests therein. 

§  79.  Rents  and  profits,  income, 
and  accumulations. 

§  80.  Claims  of  estate  against 
heirs  or  distributees. 

§  81.  Mutual  rights  and  liabilities 
of  heirs  and  distributees. 

§  84.  Conveyances  of  property  by 
heirs  or  distributees. 

§  86.  Assignments  of  distributive 
shares. 

§  88.  Actions  by  heirs  or  distribu- 
lees. 
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§  91. Relating       to       personal 

property. 

§  92.  Actions  against  heirs  or  dis- 
tributees. 

(B)  ADVANCEMENTS. 

§  93.  Nature  and  essentials  in 
general. 

§  95.  Property  subject  of  ad- 
vancement. 

§  98.  Intent  to  make  advance- 
ment. 

§  104.  Operation  and  effect  of  ad- 
vancements in  general. 

§  105.  Persons  chargeable  with  or 
taking  subject  to  advance- 
ments. 

§  108.  Bringing  property  into 
hotchpot  for  distribution. 

§  109. In   general. 

§  112.  ValuaUon. 

(C)  DEBTS  OF  INTESTATE  AND 

INCUMBRANCES  ON  PROP- 
ERTY. 

§  119.  Nature  and  grounds  of  lia- 
bility of  heirs  and  distribu- 
tees. 

§  122.  Liabilities  on  receipt  of  per- 
sonal property  or  distributive 
shai^ 

§  124. Extent  of-  liability. 

§  125.  Liability  on  descent  of  real 
property. 

§  126. ^Debts     enforceable 

against  heirs  in  general. 

S  130.  Liens  for  debts  as  against 
heirs. 

§  137.  Actions  against  heirs,  dis< 
tributees  or  purchasers. 

§  141. Defenses. 

§  144.  Parties. 

§  147. ^Evidence. 

§  152.  Contribution. 

(D)  RIGHTS   AND   REMEDIES   OF 

CREDITORS  OR  HEIRS  AND 
DISTRIBUTEES. 

§  153.  Right  to  subject  interests 
in  estate  in  general. 

§  154.  Interest  or  rights  which 
may  be  subjected. 

S  157.  Actions  and  other  proceed- 
ings by  creditors. 

See    Executors    and    Administrators, 

VII. 
Distribution   of   proceeds    by   trustee, 

see  Trusts,  §  282. 
Inheritance  by  children  of  customary 

slave  marriages,  see  Slaves,  §  14. 
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I.  NATURE  AND  COURSE  IN  GEN- 

ERAL. 

§9.  Rule    of    descent    dependent    on 
whether  property  ie  personalty 
or  realty. 
The  capital  stock  in  a  railroad  cor- 
poration is  realty  and  descends  to  the 
heirs   at   law   of  the  original  owner, 
and  they  are  entitled  to  hold   same 
and  enjoy  the  profits,  in  the  way  of 
dividends,  arising  from  such  estate  as 
against  the  personal  representatives. 
Maroman's  Admr.   v.   Bunting,   5 
Ky.  Opin.  599. 

§  10.  Source  of  title  and  seisin  of  in- 
testate. 
The  devise  was  a  vested  remainder 
upon  the  testator's  death,  hence  all 
the  surviving  children  of  the  testator, 
at  his  death,  took  an  immediate  vested 
interest  which  descended  by  opera- 
tion of  law  to  their  heirs. 

Coomes    v.    Coomes'    Devisees,    1 
Ky.  Opin.  406. 

§  17.  Descent    of     remainders,    rever- 
sions, and  executory  devises. 
Where  a  testator  bequeaths  a  life 
estate  to  his  widow,  but  does  not  dis- 
pose  of  the   fee   of  his   real   estate, 
but  places  the  property  in  the  hands 
of  an  executor  to  manage  and  sell  at 
the  death  of  his  widow  and  divide  the 
money  among  his  children,  such  fee 
descends  at  his  death  to  his  heirs. 
Vandergrift   v.   Cox,    8   Ky.   Opin. 
334. 

II.  PERSONS        ENTITLED        AND 
THEIR    RESPECTIVE    SHARES. 

(A)    HEIRS  AND  NEXT  OF  KIN. 

§20.  Kindred  in  general. 

The  word  "heirs,"  or  the  words  "le- 
gal heirs,"  when  used  with  reference 
to  personal  estate,  are  generally  con- 
strued as  meaning  distributees,  or  all 
those  who  under  the  law  take  the  per- 
sonal estate  as  the  next  of  kin,  or  by 
reason  of  their  relation  to  the  de- 
ceased. 

Erol's  Admr.  v.  Roel,  9  Ky.  Opin. 
739. 

Real  estate  owned  by  an  infant  dy- 
ing without  issue  descends  to  the  par- 
ent from  whom  such  estate  is  derived, 
either  by  descent,  demise  or  gift;  and 


in  case  such  parent  be  dead  the  in- 
fant's real  estate  will  descend  to  his 
or  her  kindred,  provided  the  kindred 
are  not  more  remote  than  grandpar- 
ents, uncles  or  aunts. 

Vice  V.  Vice,  11  Ky.  Opin.  319. 

§25.  Descendants. 

§26. Children  in  general. 

The  evidence  was  held  to  show  that 
the  party  in  possession  of  land  of  the 
decedent  was  his  daughter  and  tliat 
she  was  entitled  to  share  in  the  dis- 
tribution of  the  estate. 

Morris  v.  Smith,  7  Ky.  Opin.  735. 

Under  1,  M.  &  B.  Stat,  S  565,  and 
R.  SUt..  ch.  47,  §  2,  subd.  3,  legiti- 
mizing the  issue  of  void  marriages, 
the  daughter  of  a  void  marriage  is 
capable  of  inheriting  from  her  father. 
Jones  V.  Jones,  6  Ky.  Opin.  26L 

Children  bom  in  wedlock,  entered 
into  according  to  the  custom  among 
negroes,  are  legitimate  and  capable 
of  inheriting. 

Brown  v.  Mundy's  Admx.,  11  Ky. 
Opin.  270. 

§30.  Parents. 

Where  an  infant  dies,  having  de- 
rived title  to  real  estate,  by  descent 
from  its  father,  the  mother  acquired 
no  right  or  title  to  such  land,  but  the 
same  passes  by  descent  to  the  next  of 
kin  on  the  father's  side,  however  the 
widow  has  her  dower  therein. 

Thomas  v.  Miller,  5  Ky.  Opin.  349. 

Where  a  will  provides:  "I  give 
and  bequeath,  in  trust,  to  Thomas  D. 
Kennedy  and  George  M.  Southgate 
one-sixth  part  of  said  real  estate  for 
the  use  and  benefit  of  the  children  of 
William  W.  Southgate,  my  deceased 
son,  to  be  equally  divided  between 
them,  subject  to  the  following  restric- 
tion: that  said  trustees  will  hold  one- 
tenth  of  said  real  estate  for  Adeliza 
Arthur  for  life,  remainder  to  her  chU- 
dren.  Should  any  of  the  children  of 
William  W.  Southgate  die  without  is- 
sue and  unmarried,  their  part  to  go 
to  the  remaining  brothers  and  sis- 
ters," and  at  the  publication  of  the 
will,  and  at  the  testator's  death  W. 
W.  Southgate's  daughter,  Mrs.  Ar- 
thur, had  married  the  appellee  with 
reasonable  prospect  of  issue,  and  not 
long  afterward  gave  birth  to  a  son. 
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whom  she  survived,  and  after  her  own 
death  her  surviving  husband,  the  ap- 
pellee, as  heir  of  his  infant  son,  claim- 
ing the  tenth  part  of  the  testator's  es- 
tate, proceeded  to  assert  his  right  by 
suit,  the  remainder  was  vested  on  the 
birth  of  the  son  free  from  any  con- 
tingency of  defeasance,  and,  there- 
fore, the  father,  as  heir  to  the  son,  is 
entitled  to  the  estate  as  claimed. 
Kennedy  v.  Arthur,  3  Ky.  Opin. 
466. 

Where  a  wife  inherits  real  estate 
from  her  father,  and  in  a  partition 
suit  it  is  ordered  sold  and  is  pur- 
chased by  the  wife  and  others  inter- 
ested as  heirs,  but  conveyance  is  aft- 
erward made  to  the  husband,  the  wife 
owns  it;  and  it  is  immaterial  whether 
there  is  any  evidence  of  a  promise  on 
the  part  of  the  husband  to  convey  or 
have  conveyed  to  his  wife,  since  it 
was  in  effect,  allotted  to  her  in  the 
division  of  her  father's  estate,  and  to 
the  extent  of  her  interest,  the  title 
stands  as  if  there  had  been  no  con- 
veyance to  the  husband. 

Delaney's   Admr.   v.   Delaney,   11 
Ky.  Opin.  62. 

§32.  Brothers  and  sisters  and  their  de- 
scendants. 
Where    only    the    personal    use    of 
land  and  personalty  are  devised   for 
Ufe;   upon  the  death  of  the  devisee 
without  issue  the  estate  descends  to 
his  surviving  brothers  and  sisters. 
Boone  v.  Robinson's  Admr.,  1  Ky. 
Opin.  464. 

Where  an  intestate  dies  without 
children,  leaving  no  father  or  mother 
surviving,  her  estate  passes  to  her 
brothers  and  sisters,  and  the  fact  that 
they  were  only  of  the  half  blood  can 
make  no  difference. 

Nunnally  v.  Nunnally's  Admr.,  12 
Ky.  Opin.  295. 

§36.  Grandparents  and  remote  as- 
cendants. 
Where  a  person  dies  intestate,  not 
leaving  surviving  him  a  father, 
mother,  brothers  or  sisters  or  their 
descendants,  and  the  property  came 
to  him  by  Inheritance  from  his  mother, 
his  property  will  descend  to  his  ma- 
ternal grandfather  and  grandmother 
equally  if  both  are  living  and  to  the 


survivor  if  either  is  dead,  and  if  both 
are  dead  to  their  descendants. 

Berkely  v.  Stewart,  12  Ky.  Opin. 
446. 

§37.  Remote  collaterals. 

§  39. Division  between  paternal  and 

maternal  kindred. 
Where  land  is  derived  by  descent 
from  the  mother,  the  real  property  of 
an  infant,  by  the  law  of  descent, 
passes  to  the  next  of  kin  on  the 
mother's  side. 

Cosby  V.  Fenlock,  8  Ky.  Opin.  135. 

§41.  Half-blood. 

Children  of  the  half-blood  will  in- 
herit one-half  as  much  as  children  of 
the  whole  blood. 

Brown  v.  Mundy's  Admx.,  11  Ky. 
Opin.  270. 

Where  the  owner  of  real  estate  dies 
intestate  leaving  children  by  a  former 
marriage  and  a  wife  and  one  child  by 
his  last  marriage,  and  the  last  named 
child  dies  in  infancy,  not  leaving  is- 
sue, the  real  estate  of  said  child  will 
descend  to  its  father's  children  by  his 
first  wife  to  the  exclusion  of  its 
mother. 

Vice  V.  Vice,  11  Ky.  Opin.  319. 

§44.  Operation  and  effect  of  will. 

Where  under  the  provisions  of  a 
will,  if  the  wife  should  survive  her  is- 
sue, and  the  husband  should  survive 
her,  she  not  having  died  unmarried, 
and  the  devise  could  not  take  effect, 
the  estate  would  pass  by  the  law  of 
descent  and  distribution. 

Kennedy  v.  Arthur,  3  Ky.   Opin. 
466. 


(B)   SURVIVING    HUSBAND    OR 

Wl 


§52.  Nature  of  right  in  general. 

The  timber  on  land  which  passes  to 
the  wife  on  the  death  of  the  husband 
belongs  to  the  wife. 

Chandet  v.   Gordon,  6  Ky.   Opin. 
451. 

Where  a  decedent  left  surviving 
him  children  by  a  former  marriage, 
also  a  widow  and  children  by  her, 
and  during  the  life  of  the  widow  cer- 
tain personal  property  was  set  off  to 
her  as  exempt,  and  the  widow  then 
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died,  the  children  of  her  body  alone 
were  entitled  to  such  property. 

Manzey  v.  Girvln,  8  Ky.  Opin.  370. 

Where  the  wife  has  a  separate  es- 
tate in  land  at  her  death,  the  husband 
will  inherit,  unless  there  is  something 
in  the  antenuptial  contract  to  prevent. 
Brightwell  ▼.  Brightweirs  Admr., 
9  Ky.  Opin.  633. 

Where  the  grantor  has  a  lien 
against  real  estate  of  the  husband, 
after  the  death  of  the  husband  the 
widow  is  entitled  to  the  occupancy  of 
the  house  until  the  assignment  of 
dower  or  until  its  sale;  and  the  lien 
of  the  grantor  does  not  extend  to  the 
rents,  and  the  widow  -is  entitled  to 
them. 

Cass  V.  Smith,  Blair  &  Co.,  12  Ky. 
Opin.  135. 

§62.  Estoppel,  waiver,  or  release  of 
right. 
A  court  of  equity  will  not  indulge 
claims  of  a  wife  for  particular  prop- 
erty or  the  proceeds  thereof  as  her 
inheritance,  and  at  the  same  time  for 
the  Interest  and  annual  profits  or  pro- 
ceeds of  property  in  the  hands  of  a 
trustee,  which  belonged  to  her  hus- 
band prior  to  the  conveyance. 

Boiling    V.    Rogers,    1    Ky.    Opin. 
139. 

III.     RIGHTS  AND  LIABIUTIES  OP 
HEIRS   AND  DISTRIBUTEES. 

(A)   NATURE       AND       ESTABLISH- 
MENT OF  RIGHTS  IN  GEN- 
ERAL. 

§73.  Title  of  heirs  or  distributees. 

Heirs  occupy  the  relation  of  privies 
to  the  contract  of  their  father,  and 
can  not  hold  on  to  the  estate  received 
from  him  and  repudiate  his  warranty 
by  claiming  through  their  mother. 
Malone  v.  Barrell,  6  Ky.  Opin. 
502. 

A  county  court  has  no  jurisdiction 
to  divide  heirs'  personal  property, 
which  cannot  be  done  in  kind. 

Rlney  v.  Riney,  1  Ky.  Opin.  272. 

Where  the  land  allotted  to  one  heir 
in  the  division  of  the  estate  has  been 
sold  to  pay  ancestor's  debt,  such  heir 


is  entitled  to  a  contribution  from  the 
other  heirs  pro  rata. 

Hume    V.    Connelly,    1   Ky.   Opin. 
287. 

The  court  will  require  the  distribu- 
tee or  legatee,  before  receiving  his 
distributive  share  or  legacy,  to  exe- 
cute a  bond  with  good  security  to  pay 
back  the  amount  received  by  him,  if 
any  debts  appear  against  the  estate 
within  five  years. 

Smith's  Exr.  v.  Smith,  1  Ky.  Opin. 
302. 

Where  a  devise  created  an  estate 
tall  as  defined  by  the  common  law, 
and  by  the  eighth  section  of  chapter 
80  of  the  Rev.  Stat,  estates  tail  are 
converted  into  fee-simple  estates,  on 
the  death  the  legatee,  the  land  in 
controversy  descended  to  her  heir. 
Gorman  v.  Ray,  1  Ky.  Opin.  88. 

Oi^e  of  co-heirs  who  makes  volun- 
tary trips  to  try  to  purchase  the  in- 
terest of  the  others,  cannot  claim 
such  expenses  paid  as  a  debt  against 
the  estate,  in  a  subsequent  action  b7 
the  other  heirs  against  him,  and  coun- 
sel fees  will  not  be  allowed  him. 
Walker  v.  McFadden,  2  Ky.  Opin. 
620. 

A  party  having  sold,  by  parol,  more 
land  than  was  embraced  in  his  deed, 
and  there  being  no  memorandum  by 
which  his  heirs  could  be  charged,  the 
purchase-money  having  been  paid,  its 
value  should  have  been  ascertained 
and  the  amount  deducted  from  the 
price  of  the  land  to  which  decedent 
had  title. 

Creech  v.  Smith,  2  Ky.  Opin.  132. 

A  sale  of  land  by  father  to  son,  for 
a  consideration,  only  a  small  portion 
of  which  is  ever  paid  by  the  son,  in- 
ures to  the  benefit  of  all  the  heirs 
less  an  advancement  to  him,  equal  in 
proportion  to  what  each  of  the  other 
children  may  have  received. 

Bradford,  Admr.,  v.  Klrby,  2  Ky. 
Opin.  587. 

Where  an  executor  and  the  distrib- 
utees make  and  agree  on  a  settlement 
of  the  estate  between  them,  they  will 
not  be  allowed  to  reopen  and  contro- 
vert items  in  said  settlement  in  a 
suit    between    said    distributees    and 
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the    executrix    of    the    testator    and 
former  executor. 

Scott  V.  Scott's  Exr.,  2  Ky.  Opin. 
639. 

Money  received  from  a  sale  by  an 
heir  should  be  apportioned  betweeen 
the  heirs  according  to  their  relative 
and  respective  rights,  the  value  of  the 
life  estate  therein  ascertained  by  the 
established  rule  for  computation,  aC' 
cording  to  the  American  Life  and  An- 
nuity Tables. 

McGhee  v.  Ditto,  2  Ky.  Opin.  614. 

Where  a  son,  while  executor  of  his 
father's  estate  surrendered  the  title 
bond  of  the  father  for  a  large  tract 
of  land,  upon  which  was  due  $450.00, 
and  executed  his  own  note  therefor, 
and  upon  default  the  land  was  sold 
and  bought  by  a  third  party,  the  son 
acquired  an  equitable  lien  on  the  land 
for  his  assumed  obligation,  and  held 
the  title  for  the  benefit  and  use  of  the 
heirs,  which  trust  was  to  descend  to 
the  purchaser  under  him. 

Mooney  v.   Morgan,   3   Ky.   Opin. 
281. 

Whether  a  devisee  holds  property 
nnder  or  against  a  will,  the  one  with 
a  contingent  remainder,  as  no  cause 
of  action  would  accrue  until  the  de- 
mise of  the  devisee,  the  remainderman 
or  heir  would  not  be  barred  in  his 
right  by  limitation,  except  to  run  from 
the  death  of  said  devisee. 

Campbell  v.  Campbell,  3  Ky.  Opin. 
53. 

Such  legatee  can  not  afterwards 
cause  a  sale  of  the  property  for  a  di- 
Tision  of  the  proceeds. 

Berry  v.  Spence,  3  Ky.  Opin.  184. 

The  erection  of  a  building  on  prop- 
erty held  by  a  legatee,  with  a  rever- 
sion to  remaindermen,  out  of  funds 
belonging  to  the  legatee  in  fee-simple, 
and  without  objection,  is  held  to  inure 
to  the  benefit  of  the  trust. 

Berry  v.  Spence,  3  Ky.  Opin.  184. 

Though  a  plaintiff  is  not  allowed  to 
recover  property  as  devisee  of  a  re- 
mainder interest,  he  will  not  be 
estopped  to  set  up  his  right  there- 
after as  an  heir  to  the  estate. 

Campbell     v.     Campbell,     3     Ky. 
Opin.  53. 


Where  G  devised  to  D  a  part  of 
his  estate,  and  she  died  before  re- 
ceiving the  entire  amount  due  her, 
leaving  a  surviving  husband,  who, 
after  her  death,  claimed  the  balance 
of  the  legacy '  due  his  wife,  against 
her  surviving  brothers  and  sisters, 
the  legacy  vested  immediately  upon 
the  death  of  the  testator,  and  D's 
right  to  it  was  not  postponed  until 
distribution;  hence,  upon  her  death  it 
vested  in  the  husband  and  became  a 
part  of  his  estate. 

White    V.    Grubb's    Exr.,    3    Ky. 
Opin.  598. 

By  the  statute  in  force  at  the  death 
of  the  ancestor,  his  heirs  took  the 
absolute  title  to  the  land,  to  be 
charged  with  the  debts,  but  they  were 
not  liable  for  interest. 

Hampson  v.  Covington  &  Lexing- 
ton R.  Co.,  4  Ky.   Opin.   674. 

The  right  of  the  widow  and  heirs  in 
and  to  the  estate  of  the  decedent 
vested  in  them,  at  his  death,  and  no 
subsequent  legislation  can  divest  them 
of  the  interest  they  acquired. 

Butler  V.  Butler,  4  Ky.  Opin.  653. 

Where  the  husband  during  his  life- 
time purchased  a  tract  of  land  by 
title  bond  and  was  in  possession  of 
it  when  he  died,  the  widow  is  not  en- 
titled, by  paying  the  balance  or  all  of 
the  purchase-money  out  of  her  own 
means,  to  procure  from  the  court  an 
order  directing  conveyance  to  be 
made  to  her;  since  the  children, 
against  their  consent,  can  not  be  de- 
prived of  their  rights  in  that  way; 
however,  the  widow  in  a  proper  pro- 
ceeding might  have  a  lien  decreed  in 
her  favor  for  the  purchase-money  paid 
by  her. 

Johnson  v.  Johnson,  11  Ky.  Opin. 
744. 

Where  by  agreement  heirs  are  to 
own  real  estate  in  common,  each  in 
proportion  to  his  lien,  and  the  agree- 
ment is  made  a  part  of  the  record, 
it  is  enforcible,  and  a  conveyance  be- 
ing made  to  them  in  satisfaction  of 
the  debt  and  the  property  sold  by  a 
commissioner,  the  purchase-money 
will  inure  to  the  benefit  of  all  the  par- 
ties. 

McConnel     v.     Ranbold,     13     Ky. 
Opin.  527. 
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§75. Real    property    and    interests 

therein. 
Where  heirs  inherit  real  estate,  the 
county  court  has  no  power  to  divest 
their  title   to   the   land   and   give   to 
them  a  slave  in  lieu  of  it. 

Thomasson  v.  Greer,  9  Ky.  Opin. 
666. 

§79.  Rents   and    profits,    income,    and 

accumulations. 

Rents  accruing  after  the  death  of  a 

person  vest  in  his  heirs  or  devisees. 

Cass   V.    Smith,   Blair   &    Co.,    13 

Ky.  Opin.  613. 

§80.  Cialms    of   estate    against    heirs 
or  distributees. 
Where  a  devisee,  who  desires  his 
debts  paid,  part  of  which  is  due  the 
administrator,   it  should   be   done   as 
far  as  practicable  out  of  the  personal 
assets  descending  to  him  out  of  the 
estate,   and  not   by   an   allowance   of 
same  of  a  set-ofiF  against  the  estate. 
Moore   V.    Moore's   Admr.,    3    Ky. 
Opin.  277. 

§81.  IVIutuai  rights  and  iiabiiities  of 
heirs  and  distributees. 
Where  grandsons  take  by  devise, 
and  not  as  heirs,  such  part  of  the 
devise  as  is  lost  to  them  by  reason 
of  defective  title  of  lands  must  be 
made  up  from  other  undevised  assets 
of  the  testator  before  a  pro  rata  con- 
tribution can  be  demanded  from  the 
other  legatees;  and  if  such  assets  be 
insufficient,  then  a  pro  rata  contrihu- 
tion  from  the  other  legatees  will  be 
enforced. 

Humphries   v.   Humphries.   3   Ky. 
Opin.  721. 

§  84.  Conveyances  of  property  by  heirs 

or  distributees. 
Where  an  heir  has  transferred  his 
interest  in  his  father's  estate  to  the 
payment  of  his  debts,  such  interest, 
when  ascertained  and  set  apart,  be- 
comes subject  to  the  payment  of  the 
debts. 

Bronston   &   Francis  v.   R.   Perry 

White  et  al.,  6  Ky.  Opin.  732. 

§86.  Assignments  of  distributive 
shares. 
Where  a  husband,  with  the  consent 
of  his  wife,  conveys  her  inheritance 
with  a  covenant  of  warranty,  her 
heirs  who  are  also  heirs  of  the  hirs- 


i-band,  can  not  recover  the  land  from 
the  vendee  of  the  husband,  such  heirs 
having  received  a  greater  estate  from 
their  father. 

Malone  v.  Mark.  6  Ky.  Opin.  177. 

In  a  suit  by  heirs  against  a  re- 
ceiver in  which  the  receiver  makes 
the  heirs  parties  to  the  cross-peti- 
tion, the  heirs  are  not  liable  to  the 
receiver  for  an  overplus  received  by 
them,  unless  they  received  it  from 
the  receiver. 

Hones  v.  Hudson,  6  Ky.  Opin.  l&S. 

§88.  Actions  by  heirs  or  distributees. 
A  distributee,  suing  for  the  recoT- 
ery  of  property  transferred  by  the 
deceased  under  a  fraudulent  agree- 
ment with  the  defendant,  can  not  oc- 
cupy a  more  favorable  position  in 
respect  to  the  fraudulent  transaction 
!  than  the  deceased  himself. 

Schur  V.  Schur,  3  Ky.  Opin.  44. 

Where  there  has  been  a  division 
among  heirs  of  an  estate  left  by  she 
testator,  and  each  party  took  and  en- 
Joyed  his  pro  rata,  a  subsequent  ac- 
tion to  set  same  aside  by  one  of 
them,  with  no  offer  to  refund  the 
money  received,  or  beneficial  interest 
derived  by  virtue  of  the  agreement  of 
division,  can  not  be  maintained. 
Bridges  v.  Bume,  4  Ky.  Opin. 
456. 

§91. Relating  to  personal  property. 

Heirs  can  not  bring  suit  immedi- 
ately upon  the  death  of  their  ances- 
tor for  a  claim  due  him,  since  such 
right  can  be  exercised  by  them  only 
in  case  there  is  no  administration  of 
the  estate. 

Higdan  v.  Beck.  7  Ky.  Opin.  126. 

§92.  Actions  against  heirs  or  distrib- 
utees. 
Heirs  or  devisees  may  be  sued  by 
a  creditor  for  any  liability  of  the  de- 
cedent, and  the  failure  to  make  a  de- 
mand is  not  an  available  ground  for 
dismissing  such  an  action. 

Peay's   Admr.   v.   Winter's   Heirs. 
5  Ky.  Opin.  419. 

Though  a  contract  for  maintenance 
be  repudiated  by  other  heirs  of  a 
devisee,  under  the  statute  of  frauds 
it  will  not  operate  to  destroy  the 
right  of  recovery  therefor  as  against 


589    (§92) 


DESCENT  AND  DISTRIBUTION  III.  A,  B. 


(§  93)     590 


the  estate,   as   this    would    create   a 
prior  lien  on  the  property. 

Campbell     v.     Campbell,     3     Ky. 
Opin.  53. 

A  deed  from  a  father  to  son  "in 
consideration  of  $1.00  and  the  natural 
lore  and  affection/'  was  an  advance- 
ment, and  chargeable  to  the  son  upon 
a  settlement  of  the  estate,  such  a 
deed  being  higher  and  better  evidence 
than  mere  statements,  some  contra- 
dictory, made  subsequent  thereto,  by 
the  father;  and  in  such  case  no  rents 
could  be  chargeable  to  the  son,  this 
being  in  the  nature  of  a  parol  gift  of 
land. 

Metcalfe   v.    Stubbs,   3   Ky.   Opin. 
338. 

Land  descending  to  the  heir  may 
be  aliened  by  the  heir,  and  a  bona  fide 
purchaser  for  value  will  hold  as 
against  the  personal  representative 
of  the  heir  or  the  creditors  of  the 
ancestor,  and  the  remedy  is  by  the 
creditor  against  the  heir  for  a  recov- 
ery to  the  extent  of  assets  received; 
and  he  may,  by  a  proceeding  in  equi- 
ty, obtain  a  lien  on  the  property  of 
the  decendent  in  the  hands  of  the 
heir. 

Carter  v.  Carter's  Admr.,  11  Ky. 
Opin.  940. 

(B)   ADVANCEMENTS. 

§93.  Nature  and  essentials  in  gen- 
eral. 
The  evidence  was  held  not  to  show 
the  gift  of  a  slave  to  one  of  the  tes- 
tator's children,  but  merely  a  loan  of 
the  slave  to  her,  and  that  the  slave 
was  improperly  charged  against  her 
as  an  advancement. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 

A  note,  executed  by  a  legatee  to  his 
deceased  parent,  providing  "but  not 
to  be  paid  during  life  of  •  •  • 
but  after  his  death,  to  be  paid  out 
of  the  portion  of  the  estate  descend- 
ing or  devised  to  the  undersigned," 
is  not  an  advancement  by  the  father 
to  the  son,  but  a  debt  due  the  estate. 
Gudgell  V.  McClure,  3  Ky.  Opin. 
518. 


parcels  of  his  land  and  gave  them 
some  personal  property,  intending  that 
this  property  be  held  and  owned  by 
them  and  to  be  accounted  for  in  the 
iinal  disposition  of  his  estate  between 
all  of  his  children,  but  failed  to  exe- 
cute any  kind  of  writing  evidencing 
the  advancements  in  such  a  way  as  to 
pass  title  to  the  land,  the  appellants' 
refusal  to  execute  deeds  in  order  to 
perfect  the  title  to  the  real  estate 
given  by  parol  to  some  of  the  chil- 
dren, resulted  in  annulling  these  gifts, 
and  the  parties  in  possession  must  ac- 
count for  the  rents,  and  be  credited 
with  the  permanent  improvements 
made  by  them  on  the  property. 

Cummins  v.  Bradford,  5  Ky.  Opin. 
78. 

Although  the  grandfather  of  appel- 
lant saw  proper  to  charge  his  grand- 
daughter, as  an  advancement,  with  a 
tract  of  land  which,  he  conveyed  to 
her  husband,  yet  since  the  conveyance 
to  the  husband  was  unconditional,  and 
there  being  no  agreement  on  the  part 
of  the  husband  to  hold  the  land  for 
the  benefit  of  his  wife,  the  land  can 
not  be  charged  to  her  as  an  advance- 
ment. 

Johnson  v.  Leach's  Admr.,  5  Ky. 
Opin.  528. 

Where  a  will  provides:  "All  the 
money  or  property  that  is  charged  by 
me  to  each  one  of  my  children  in  a 
book  kept  by  me  for  that  purpose  is 
to  go  and  be  counted  as  a  part  of  my 
estate  received  by  them  and  as  a 
part  of  a  share  thereof  to  which  they 
are  entitled  under  this  will  as  well 
as  that  now  charged  or  that  I  may 
hereafter  charge  any  of  them  with," 
the  advancements  made  to  the  daugh- 
ters should  be  charged  to  their  chil^ 
dren,  as  it  is  evident  that  testator 
did  not  mean  to  charge  his  sons  with 
advancements  and  except  his  daugh- 
ters therefrom,  and  the  term  "money 
or  property,"  as  uSed  by  the  testator, 
included  the  rents  charged  against 
such  of  his  children  as  were  occu- 
pying portions  of  his  lands. 

Eaton    V.    Redman,    5    Ky.    Opin. 
782. 


Where  an  intestate  placed  several  |     Money  procured  by  a  son  from  his 
of  his  children  in  the  possession  of  i  father  held  to  be  a  loan  and  not  an 
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advancement,     and     that    an    action 
therefor  was  barred  by  limitation. 
Thomas  v.  Niles,  7  Ky.  Opin.  458. 

An  ancestor  can  neither  charge  that 
as  an  advancement  which  in  law  is 
not  an  advancement,  nor  exempt  a 
descendant  from  being  charged  with 
that  which  in  law  is  an  advancement, 
except  by  disposing  of  his  entire  es- 
tate leaving  nothing  upon  which  the 
court  can  operate  to  secure  equality 
among  his  representatives. 

Malone    v.    Ray's    Exr.,    10    Ky. 
Opin.  347. 

A  father  is  under  no  obligations  to 
make  advancements  to  his  son,  and 
even  his  agreement  to  do  so  is  not 
enforcible;  and  where  a  father  of  an 
insolvent  son  conveys  land  to  his 
son's  wife,  such  land  is  not  subject 
to  the  son's  creditors,  for  the  son  has 
no  interest  in  it. 

Powell   V.   Burke's   Heirs,   13   Ky. 
Opin.  679. 

§  95.  Property  subject  of  advance- 
ment. 
In  the  settlement  of  the  mother's 
estate,  where  she  died  the  owner  of 
real  estate,  the  children  can  not  be 
charged  in  the  distribution  of  such 
estate  with  money  claimed  to  have 
been  advanced  to  them  in  the  settle- 
ment of  their  father's  estate. 

Woodward  v.  Uttle,  12  Ky.  Opin. 
162. 

Property  given  by  a  mother  to  her 
daughter,  which  belonged  to  the 
mother's  husband,  who  consented  to 
the  gift,  can  not  be  held  as  an  ad- 
vancement from  the  mother  which 
can  be  regarded  in  a  suit  to  settle 
the  mother's  estate. 

Gavin  v.  Gaines,  12  Ky.  Opin.  267. 

§98.  Intent  to  make  advancement. 

In  the  distribution  of  a  decedent's 
estate,  it  is  immaterial  whether  the 
amount  charged  against  a  child  was 
regarded  as  an  advancement  or  a 
debt. 

Secrest  v.  Sandford,  5  Ky.  Opin. 
142. 

The  fact  that  the  father  kept  an 
account  of  advancements  and  failed 
to  charge  his  daughter  with  this  sum 
of  money  for  property  he  had  let  her 


husband  have,  is  conclusive  that  it 
was  not  given  to  the  daughter,  but 
sold  to  the  husband,  and  she  should 
not  be  made  to  account  for  it 

Lane's   Heirs   v.    Shearer,  5  Ky. 
Opin.  613. 

The  question  of  the  ancestor's  in- 
tentions will  not  control  in  determin- 
ing what  shall  or  shall  not  be  deemed 
advancements,  and  in  the  settlement 
of  a  considerable  estate  the  chancel- 
lor will  not  adjudge  that  small  sums 
of  moneys,  and  beds,  bedding,  etc, 
given  to  children  at  the  time  of  their 
marriage,  are  to  be  regarded  as  ad- 
vancements made  by  the  father. 
Ross  V.  Dimmit,  11  Ky.  Oiun. 
525. 

Where,  to  relieve  his  son,  a  father 
pays  his  debts  of  about  $2,000,  the 
son  conveying  to  him  forty-eight 
acres  of  land  as  indemnity,  and  the 
father  agrees  to  convey  the  land  to 
his  son's  wife  and  children  upon  re- 
ceiving back  his  money,  and,  if  the 
same  is  not  received  during  his  life- 
time, that  his  heirs  will  so  reconvey 
said  land  after  his  death  if  the  son's 
interest  in  the  father's  estate  shall 
amount  to  said  sum,  the  money  so 
given  to  the  son  is  an  advancement, 
and  the  father  can  not  recover  the 
possession  of  the  land,  and  it  is  held 
that  the  wife  and  son  of  the  son  can 
not  recover  the  legal  title  of  the  land 
during  the  grantee's  lifetime  except 
upon  the  payment  to  him  of  the 
money  advanced  to  pay  the  son's 
debt 

Green  v.  Green,  12  Ky.  Opin.  243. 

§  104.  Operation  and  efFect  of  ad- 
vancements in  general. 
Amounts  paid  to  heirs  will  be  a 
charge  against  their  individual  inter- 
est, and  not  a  charge  against  the 
whole  estate. 

Walker  v.  McFadden,  2  Ky.  Opin, 
620. 

§  105.  Persons  chargeable  with  or  tak- 
ing aubject  to  advancements. 
Where  in  a  suit  between  heirs  a 
Judgment  by  agreement  is  entered, 
decreeing  that  each  of  the  children 
shall  participate  equally  in  an  estate, 
money  advanced  to  one  of  the  heirs 
by   the   deceased  father   can   not  be 
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charged  against  him  so  as  to  make 

his  share  under  the  decree  less  than 

that  received  by   each  of  the  heirs. 

Newman  v.  Newman,  11  Ky.  Opin. 

413. 

§108.  Bringing    property    into    hotcli- 
pot  for  distribution. 

§109^^ In   general. 

A  memorandum  book  kept  by  an 
intestate  as  to  advancements  is  com- 
petent evidence. 

Ray  V.  Hay's  Admr.,  2  Ky.  Opin. 
131. 

One  who  takes  by  way  of  an  ad- 
vancement can  not  be  made  to  surren- 
der any  of  the  property  so  acquired 
for  the  purpose  of  equalization. 

Enoch  V.  Enoch,  13  Ky.  Opin.  802. 

§112.  Valuation. 

An  advancement,  in  the  nature  of 
a  parol  gift,  for  the  erection  of  a 
dwelling  is  not  chargeable  with  inter- 
est, it  not  being  in  the  class  of  cases 
where  the  use  of  land  is  the  advance- 
ment and  not  the  thing  itself,  in 
vhich  case  the  value  of  the  use,  but 
not  the  interest  thereon,  is  charged 
to  the  beneficiary. 

Metcalfe   v.   Stubbs,   3   Ky.   Opin. 
338. 

The  valuations  fixed  by  devisees  on 
property  given  them  by  the  testator 
will  not  control  the  chancellor  as  to 
snch  values;  nor  is  the  claim  of  the 
testator  that  he  has  made  them  all 
equal,  or  given  one  more  than  the 
other,  conclusive  of  that  fact. 

Talbott  v.  Clarkson,  10  Ky.  Opin. 
668. 


(C)  DEBTS     OF     INTESTATE    AND 
INCUIVIBRANCES  ON   PROP- 
ERTY. 

§119.  Nature  and  grounds  of  liability 
of  heirs  and  distributees. 
An  heir  can  not  be  sued  by  a  cred- 
itor of  the  estate  until  the  heir  has 
received  assets  of  the  estate,  and  is 
only  liable  to  the  extent  to  which  he 
has  received  assets  of  the  estate. 
Evans    v.    Hall    &    Lewis,    7   Ky. 
Opin.  481. 


§  122.  Liabilities  on  receipt  of  per- 
sonal property  or  distributive 
share. 

§124. Extent  of  liability. 

An  heir  is  not  liable  on  his  ances- 
tor's contract  beyond  the  extent  of 
assets  received  by  him  from  the  an- 
cestor's estate. 

Rowan   v.   Russell,   10   Ky.    Opin. 
721. 

§  125.  Liability  on  descent  of  real 
property. 
The  defendants  are  liable,  either  as 
heirs,  distributees  or  trustees  to  pay 
the  debt  of  their  father,  they  having 
received  from  him  a  sufllciency  to 
satisfy  it. 

Ingrain  v.  Plummer's  Exr.,  2  Ky. 
Opin.  262. 

In  a  suit  for  restitution  by  some 
of  the  heirs  against  a  son,  for  dis- 
tribution of  property  placed  in  his 
hands  by  his  father,  each  of  the  heirs 
is  held  entitled  to  an  advancement 
equal  to  the  largest  amount  made  any 
one  of  them  during  the  life  of  the 
parent,  to  be  first  paid  to  them  out 
of  the  whole  estate. 

Bradford,  Admr.,  v.  Kirby,  2  Ky. 
Opin.   587. 

§  126. Debts     enforceable     against 

heirs  in  general. 
Where  heirs  receive  anything  from 
an  estate  as  distributees,  they  are  to 
that  extent  bound  personally  to  pay 
decedent's  debts,  and  such  heirs  may 
be  sued  for  the  debts  of  their  an- 
cestor. 

Harmon  v.  Higgins,   8   Ky.  Opin. 
259. 

An  heir  receiving  property  from 
his  ancestor  may  be  sued  in  equity 
by  a  creditor  for  any  liability  of  the 
ancestor. 

Duncan    v.    Gaines,    9    Ky.    Opin. 
839. 

§  130.  Liens  for  debts  as  against  heirs. 
While  heirs,  by  reason  of  assets 
received,  may  be  liable  for  Ifhe  debts 
of  the  ancestor  to  the  extent  of  prop- 
erty received,  the  creditor  has  no  lien 
on  such  property,  but  the  remedy 
must  be  by  execution  on  judgment 
procured. 

Abell  V.  Abell,  11  Ky.  Opin.  128. 
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§  137.  Actions  against  heirs,  distribu- 
tees or  purchasers. 
Where,   in   a   petition,    presumptive 
heirs  are  made  known  to  the  court, 
it  is  error  to  require  the  plaintiff  to 
proceed  against  other  unknown  heirs. 
Tread  way  v.  Walden,  3  Ky.  Opin. 
149. 

The  allegations  that  his  vendor  was 
an  heir  of  her  deceased  brothers  and 
sisters,  and  that  he  is  entitled  to  her 
inheritance,  is  sufficient,  and  a  dis- 
missal  of  the  petition  without  preju- 
dice is  erroneous. 

Treadway  v.  Walden,  3  Ky.  Opin. 
149. 


§  141.- 


'Defenses. 


Where  an  advancement  is  pleaded 
as  a  defense  to  a  suit  on  a  written 
instrument,  the  fact  of  its  being  an 
advancement  is  inconsistent  with  and 
contradicts  the  writing  sued  on,  both 
in  its  import  and  legal  effect,  and 
fraud  or  mistake  should  be  alleged 
and  established  before  such  defense 
could  be  available. 

McCown's   Admr.  v.   Jennings,   11 
Ky.  Opin.  123. 


§144.. 


■Parties. 


Under  §  2,  Act  August  23,  1862 
(Myer's  Supp.,  §420),  the  fact  that 
the  person  having  the  present  inter- 
est in  the  land  sought  to  be  sold  was 
not  a  party  plaintiff,  but  defendant, 
does  not  invalidate  the  proceeding. 
McDowell  V.  Butler,  6  Ky.  Opin. 
201. 


§  147.- 


•Evidence. 


In  actions  against  heirs,  devisees, 
or  fraudulent  grantees,  the  debt 
against  the  devisor  or  grantor  must 
be  established  by  original  evidence 
against  the  party  holding  the  prop- 
erty. Independent  of  any  proceeding 
against  the  personal  representative  of 
the   debtor. 

Adams  v.  Conner,  7  Ky.  Opin.  314. 

§  152.  Contribution. 

Creditors  can  not  reach  and  dis- 
pose of  the  interests  of  devisees  by 
a  judicial  proceeding  to  which  such 
devisees  were  not  parties. 

Lunsford  v.  Stamper,  8  Ky.  Opin. 
538. 


Where  a  testator  gave  land  to  his 
widow  for  life  with  a  fee  to  bis  four 
children,  and  before  the  partition  of 
the  land  the  widow  and  three  of  the 
children  conveyed  certain  portions  of 
the  land  to  the  husband  of  the  other 
child,  evidently  intending  the  conTey- 
ance  for  the  benefit  of  the  grantee's 
wife  as  one  of  the  owners,  and  the 
husband  of  such  child  conveys  three 
and  one-half  acres  thereof  to  a  col- 
lege which  placed  valuable  improve- 
ments thereon,  and  several  years 
thereafter  and  after  the  death  of  the 
husband,  in  a  partition  between  the 
heirs  of  the  ancestor,  such  child  ac- 
cepts said  three  and  one-half  acres 
as  a  portion  of  the  real  estate,  she 
knowing  that  her  husband  had  con- 
veyed the  same  and  that  his  grantees 
were  claiming  to  own  it  and  had  im- 
proved it,  such  college  being  pur- 
chasers in  good  faith  had  the  right  to 
say  that  the  interests  of  the  three 
heirs  conveying  to  its  grantor  at  least 
passed  under  the  conveyance  to  it 
and  it  could  have  compelled  said  heirs 
to  have  conveyed  to  such  child,  wife 
of  its  grantor,  sufficient  land  adjacent 
to  her  own  tract  as  would  make  up 
the  deficit  by  reason  of  the  convey- 
ance to  the  college  by  her  husband. 
Mays  V.  Hannah,  11  Ky.  Opin. 
630. 

(D)    RIGHTS     AND     REMEDIES    OF 

CREDITORS   OF    HEIRS   AND 

DISTRIBUTEES. 

§  153.  Right    to    subject    interests    In 

estate  in  general. 
Where  there  Is  personal  property 
in  the  hands  of  an  administrator, 
in  which  an  heir  has  an  interest,  the 
creditors  of  such  heir  may  subject 
it  to  their  claims  after  such  interest 
is  charged  with  indebtedness  due  the 
estate  from  such  heir;  and  if  there  Is 
not  sufficient  personal  property  the 
creditors  may  have  his  interest  in 
the  real  estate  sold  to  pay  their 
claims. 

Hall  V.  Harris'  Admr..  8  Ky.  Opin. 

831. 

Creditors  have  no  claims,  either 
legal  or  equitable,  upon  the  estates 
or  bounty  of  the  ancestors  of  Uieir 
debtors. 

Moody  V.  Chiles,  9  Ky.  Opin.  940. 
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§154.  Interests  or  rights  which  may 
be  subjected. 
Where  there  is  no  administration  of 
a  decedent's  estate,  and  a  suit  is 
broaght  against  the  widow,  who  has 
taken  the  property,  no  recovery  can 
be  had,  where  no  averment  is  maae 
that  the  personal  property  of  deced- 
ent received  by  the  widow  was  of 
greater  value  than  she  had  a  right 
by  law  to  have  set  apart  to  her,  be- 
fore the  payment  of  debte. 

Avery  v.  Elder,  8  Ky.  Opin.  623. 

Where  a  will  directs  that  the  share 
of  a  child  shall  be  held  by  the  execu- 
tor and  the  income  therefrom  paid 
to  the  child  during  his  life,  after  the 
death  of  the  widow,  who  was  given 
a  life  estate  in  all  the  estate,  the 
share  of  such  child  can  not  be  sold 
to  pay  debts  of  bis,  for  he  is  only  en- 
titled to  the  income  of  such  property, 
and  his  creditors  in  no  case  could  be 
entitled  to  more  than  his  interest. 
Moreland  v.  Woolfolk,  12  Ky. 
Opin.  110. 

§157.  Actions   and    other   proceedings 

by  creditors. 
Where  an  administrator  has  been 
removed  and  a  creditor  of  the  deced- 
ent seeks  to  recover  from  heirs,  his 
remedy  is  by  an  action  in  equity 
against  the  heirs  and  such  an  action 
should  be  transferred  to  the  equity 
docket 

Harmon  v.   Higgins,  8  Ky.  Opin. 

259. 

DESCRIPTION. 

See  Boundaries,  I;   Slaves,  §  7. 

In  deed,  see  Deeds,  §   115. 
In  indictment  for  forgery,  see  Forg- 
ery, S  28. 

hi  judgment  of  real  estate,  see  Judg- 
ment, §  226;  Judicial  Sales,  9  47. 

In  mortgage   of   property,   see   Mort- 
gages, §§  48,  447. 

In  return  of  execution  sale,  see  E2xe- 
cution,   §  336. 

In  return   of   levy   of   execution,   see 
Execution,  §  140. 

Insufficiency   of   description   of   land, 
see  Judgment,  §  226. 

Of  accused  by  indictment,  see  Indict- 
ment and  Information,  §  81. 

Of  debt   secured    by    mortgage,    see 
Mortgages,   §   50^ 


Of  improvement  to  be  made,  see  Mu- 
nicipal Corporations,  §  304. 

Of  land,  see  Boundaries,  I;  Frauds, 
Statute  of,  §  110. 

Of  land  by  will.  se&  Wills,  §  560. 

Of  land  in  commissioner's  report,  see 
Judicial  Sales,  §  30. 

Of  land  in  petition  and  mortgage,  see 
Judicial  Sales,  §  36. 

Of  land  ordered  to  be  sold,  see  Ju- 
dicial Sales,  9  36. 

Of  property,  see  Indictment  and  In- 
formation,  9   30. 

Of  property  by  execution,  see  Execu- 
tion, 9  81. 

Of  property  by  will,  see  Wills,  VI,  D. 

Of  property  conveyed,  see  Deeds,  9  37. 

Of  property  in  petition  for  ejectment, 
see  Ejectment,  9  64. 

Of  written  instrument,  see  Indictment 
and  Information,  9  106. 

Relative  importance  of  natural  ob- 
jects and  courses  and  distances,  see 
Boundaries,  9  4. 

Sufficiency  of,  see  Deeds,  9  114. 

DESERTION. 

As  ground  for  divorce,  see  Divorce, 
9  37. 

DETINUE. 

§25.  Judgment. 

In  an  action  to  recover  personal 
property  under  the  old  action  of  de- 
tinue, the  judgment  would  have  been 
in  the  alternative  for  the  property, 
if  to  be  had,  and  if  not,  its  value;  and 
under  the  provisions  of  Gen.  Stat. 
(1881),  ch.  38,  art  6,  9  1,  "the  plain- 
tiff may,  if  he  so  elect,  take  a  writ 
of  fieri  facias  for  the  assessed  value 
of  the  thing  recovered;  and  in  either 
case  he  shall  have  execution  for  the 
damages  assessed  for  the  detention, 
and  his  costs." 

Fowler   v.   Gordon,   11   Ky.   Opin. 
475. 

DEVISEES. 

See  Wills,   VI,   B. 

Indebtedness  of  to  administrator,  see 
Descent  and  Distribution.  9  80. 

Interest  subject  to  execution,  see  Exe- 
cution, 9  45. 

Rights  and  liabilities  of,  see  Wills, 
VII. 
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DILIGENCE. 

By  assignee  of  note,  see  Assignments, 
§133. 

In  procuring  attendance  of  witnesses, 
see  Continuance,  S  26;  Criminal 
Law.  §  598. 

Of  executor  in  collection  of  debts  due 
estate,  see  ESxecutors  and  Adminis- 
trators, S  86. 

Required  of  bank  cashier,  see  Banks 
and  Banking,  §  54. 

DIRECTION   OF   VERDICT. 

See  Criminal  Law,  §  753 ;  '  Forcible 
Entry  and  Detainer,  §  31;  Railroads, 
5  401;  Trial,  VI,  D,  §§  135,  167,  168. 

In  criminal  prosecution,  see  Criminal 
Law,  §  753. 

When  should  not  be  granted,  see 
Trial,  §  168. 

DIRECTORS. 
Authority  of,  see  Corporations,  §  297. 

DISAFFIRMANCE. 

By  infant,  see  Infants,  §§  30,  31. 

DISCHARGE. 

See  Bills  and  Notes,  VIL 

As  bankrupt,  see  Bankruptcy,  S§  418, 
420. 

Nature  and  modes  of,  see  Bills  and 
Notes,  §  425. 

Of  prisoner,  see  Criminal  Law,  §  576. 

Of  receiver,  see  Receivers,  §  204. 

Of  sureties,  see  Principal  and  Sure- 
ty, III. 

Prima  facie  evidence  of,  see  Bills 
and  Notes,  §  436. 

Rights  of  parties,  see  Bills  and  Notes, 
§440. 

Wrongful  discharge  of  servant,  see 
Master  and  Servant,  §  40. 

DISCLAIMER. 

Operation  as  estoppel,  see  Estoppel, 
§71. 

DISCOUNT. 
See  Usury,  §  26. 


DISCOVERY. 

I.     IX   EQUITY. 

§26.  Costs. 

Where  a  petition  for  discovery,  in 
which  several  defendants  are  joined, 
merely  calls  on  one  of  them  to  assert 
his  claim  to  the  property,  if  any,  even 
though  no  answer  be  made,  costs  can 
not  be  adjudged  against  him. 

Wathen   v.    Philips,   4   Ky,  Opin. 
51. 


DISCRETION. 

Of  county  commissioners  as  to  issu- 
ing or  refusing  to  issue  liquor  li- 
cense, see  Intoxicating  Liquors,  §  69. 

Of  court  commissioner  in  sale  of  land, 
see  Mortgages,  §  512. 

Of  executor  in  sale  of  real  estate,  see 
Executors  and  Administrators,  §  323. 

Of  master  commissioner  in  sale  of 
land,  see  Judicial  Sales,  §  7. 

Of  representatives  of  administrator, 
see  Executors  and  Administrators, 
§  509. 

Of  Warehouseman,  see  Warehouse- 
men, §  8. 

DISCRETION  OF  COURT. 

See  Appeal.  XVI,  F;  Criminal  Law, 
§  1146. 

Allowing  further  time  for  preparation 
of  case,  see  Account,  §  19. 

Application  for  new  trial,  see  New 
Trial,  §  6. 

Amendment  of  pleadings,  see  Appeal, 
§  959. 

Appointment  of  receiver,  see  Re- 
ceivers, §  29. 

As  to  amendment  of  pleadings,  see 
Pleading.  §§  233.  236. 

As  to  entry  of  judgment  in  accord- 
ance with  mandate  of  Court  of  Ap- 
peals, see  Appeal,  §  1207. 

As  to  granting  liquor  license,  see  In- 
toxicating Liquors,  §§  69,  71. 

As  to  time  and  place  of  sale  of  land, 
see  Appeal,  §  983. 

Custody  and  care  of  children,  see  Di- 
vorce, §§  296,  298. 

Dismissal  of  action,  see  Dismissal  and 
Nonsuit,  §  51. 

Granting  or  refusing  continuance,  see 
Continuance,  §  7. 

Of  trial  court,  see  Appeal,  XVI,  F. 
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Order  of  reception  of  evidence,   see 

Criminal  Law,  §§  680,  970. 
Punishment  for  offense,  see  Lotteries, 

$  30. 
Reopening    sale,    see    Judicial    Sales, 

§  34. 
Ruling  and   motion    for   continuance, 

see  continuance,  §  7. 
Setting  aside  verdict,  see  Judges,  §  24. 
Specific  performance  of  contract,  see 

Specific  Performance,  §9  1,  8. 
Taxing  costs,  see  Costs,  §  11. 


DISFRANCHISEMENT. 

Of  voter,  see  Elections,  §  90. 

DISMISSAL  AND  NON-SUIT. 

I  VOLUNTARY. 

§   3.  Dismissal     as     to     part     of 
cause  of  action. 

§   4.  Condition  of  cause. 

$13.  Estoppel  or  waiver  of  right. 

§42.  Operation  and  effect. 
II.  INVOLUNTARY. 

§  44.  Nature  and  form  of  proceed- 
ing. 

§  46.  Actions  or  proceedings  which 
may  be  dismissed. 

$49.  Right   to   dismissal   or  non- 
suit in  general. 

§51.  Power    to    dismiss    or   nofi- 
sult. 

$53.  Grounds  in  general. 

$60.  Want  of  prosecution. 

$  65.  Dismissal    by    court    on    its 
motion. 

$75.  Dismissal  without  prejudice. 

$80.  Operation  and  effect. 

$81.  Setting  aside,  and  reinstate- 
ment of  cause. 

See  Appeal,  XIII;  Criminal  Law, 
$  303. 

Dismissal  as  to  part  of  demand  of 
petition,  see  Creditors'  Suit,  S  23. 

Dismissal  of  appeal  for  failure  to  per- 
fect in  time,  see  Appeal,  9  351. 

Dismissal  of  attachment  proceeding, 
see  Attachment,  §  91. 

Irregularity  of  acts  of  court  working 
dismissal  of  criminal  charge,  see 
Criminal  Law,  §  102. 

Of  action  by  infant  without  next 
friend,  see  Infants,  $  78. 

Of  criminal  prosecution,  see  Crimi- 
nal Law,  $  1131. 


Order  of  dismissal  is  final  order,  see 

Appeal,  $  67. 
Waiver    of    right    of    dismissal,    see 

Costs,  9  120. 

I.  VOLUNTARY. 

§3.  DismiMal  as  to  part  of  cause  of 
action. 
Where  plaintiff  dismisses  his  action, 
his  petition,  and  so  much  of  defend- 
ant's answer  as  makes  a  defense  to 
the  claim  stated  in  the  petition,  are 
taken  out  of  the  record;  but  so  much 
of  the  answer  as  sets  up  a  set-oft  or 
counterclaim  remains. 

Rucker  v.  Baker,  7  Ky.  Opin.  252. 

§4.  Condition  of  cause. 

As  long  as  no  final  judgment  is 
pronounced  and  the  chancellor  re- 
tains control  over  a  pending  action, 
the  plaintiff  may  dismiss  his  entire 
action  at  his  costs. 

Dumesnil  v.  City  of  Louisville,  11 
Ky.  Opin.  180. 

§13.  Estoppel  or  waiver  of  right. 

Where  on  the  granting  of  a  new 
trial,  on  a  motion  to  assess  damages 
for  the  wrongful  suing  out  of  an  at- 
tachment, the  defendant,  on  motion, 
voluntarily  consents  to  the  assess- 
ment of  damages  by  a  jury,  he  can  not 
subsequently,  by  motion,  have  the  ac- 
tion dismissed. 

Keith  V.  Wilson,  3  Ky.  Opin.  672. 

§42.  Operation  and  effect. 

Where  appellant  had  dismissed  his 
action  on  a  note  to  which  appellee 
had  pleaded  a  set-off,  there  was  then 
no  suit  pending  between  the  parties, 
since  appellee  can  not  proceed  with 
the  trial  as  to  her  set-off. 

Brown  v.   Young's   Admx.,   4  Ky. 
Opin.  ,701. 

When  a  case  has  been  dismissed 
the  plaintiff  and  defendant  are  out  of 
court,  and  a  petition  to  be  made  a 
party  can  not  be  filed. 

McCuUock    V.    Gallagher,    1    Ky. 
Opin.  164. 

Where  plaintiff  discontinued  his 
suit  against  O.,  plaintiff  was  thereby 
put  out  of  court,  and  O.'s  cross-peti- 
tion against  R.  had  no  basis  upon 
which  to  stand,  and  therefore  failed. 
Riddle  v.  Oldham,  1  Ky.  Opin.  252. 
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II.     INVOLUNTARY. 

§44.  Nature  and  form  of  proceeding. 
A  motion  for  non-suit  is  usually 
made  immediately  after  the  plaintiff 
has  closed  his  evidence,  on  the 
grounds  that  the  testimony  fails  to 
make  out  a  cause  of  action  against 
ihe  defendant. 

Towler  v.  Wilson,  5  Ky.  Opin.  10. 

§46.  Actions  or  proceedings  which 
may  be  dismissed. 
A  suit  on  a  bond  to  perform  a  judg- 
ment that  might  be  rendered  in  an 
action  was  properly  dismissed,  where 
no  judgment  appears  to  have  been 
rendered.  I 

Brown  v.  Dye,  7  Ky.  Opin.  281. 

§49.  Right  to  dismissal  or  non-suit  in 
general. 
A   non-suit   should   not   be   granted 
where  there  is  enough  evidence  to  au-  • 
thorize  the  submission  of  the  case  to 
the  jury. 

Blair  V.  Meshew,  7  Ky.  Opin.  103. 

Where  the  circumstances  estab- 
lished go  to  fortify  the  parol  evidence 
that  appellant  made  a  written  propo- 
sition to  a  railroad  to  sell  the  lot  sued 
for,  which  was  accepted  and  paid  for, 
and  appellant  permitted  the  railroad 
company  to  build  its  depot  on  the  lot 
and  use  it  for  twelve  years  without 
objection,  the  judgment  dismissing  the 
petition  was  proper. 

Reynolds  v.  Keith's  Admr.,  3  Ky. 
Opin.  646. 

§51.  Power  to  dismiss  or  non-suit. 

It  is  erroneous  to  dismiss  a  cause 
of  action,  upon  a  rule  to  show  cause 
why  plaintiff's  petition  should  not  be 
stricken  because  no  process  was 
served  since  the  preceding  term. 

Lewis    V.    Hawkins,    3    Ky.    Opin. 
452. 


In  the  exercise  of  a  sound  discre- 
tion a  court  may  sustain  a  motion  to 
dismiss  without  prejudice,  but  after 
the  cause  has  been  regularly  heard 
and  submitted  to  the  court  for  its  de- ! 
cision  on  the  merits,  the  plaintiff  can 
not,  as  a  matter  of  right,  avoid  the 
result  of  the  trial  by  dismissing  the 
cause  without  prejudice  to  another 
suit. 

Helm  V.  Helm,  5  Ky.  Opin.  532. 


§  53.  Grounds  In  general. 

The  lapse  of  time  and  also  the 
doubtful  existence  of  a  promise  to 
pay,  together  with  the  positive  denial 
of  the  defendant  of  the  promise,  were 
held  to  warrant  the  dismissal  of  the 
petition. 

Jackson  v.  Jackson,  7  Ky.  Opin. 
650. 

A  petition  to  compel  a  specific  exe- 
cution of  a  contract  to  divide  an  es- 
tate, without  reference  to  a  vlll,  wHI 
be  dismissed  where  the  evidence  and 
circumstances  of  the  case  develop  the 
knowledge  of  the  suppression  of  the 
truth  and  a  suggestion  of  what  was 
not  the  truth,  wholly  incompatible 
with  candor  and  fair  dealing. 

Aulick  v.  Aulick,  1  Ky.  Opin.  1S8. 

§  60.  Want  of  prosecution. 

Where  laches  is  attributable  to  a 
plaintiff  whose  cause  has  been  pend- 
ing, his  cause  may  be  dismissed  for 
want  of  prosecution  or  without  preju- 
dice, since  the  practice  of  filing  away 
civil  causes  and  redocketing  upon  mo- 
tion at  a  later  date  Is  not  authorized 
by  our  code. 

Whiley    v.    Myers,    13    Ky.   Opin. 
1063. 

§65.  Dismissal    by   court   on   its  own 
motion. 
The  evidence  was  held  not  sufficient 
to  sustain  plaintiff's  petition,  and  the 
petition  was  properly  dismissed. 

Phillips    V.    Burdin,    6    Ky.   Opin. 
542. 

Where  the  defendant  offered  to  con- 
fess judgment,  and  the  court  required 
the  plaintiff  to  elect  to  allow  him  to 
do  so,  and  on  the  refusal  of  the  plain- 
tiff to  accept  a  judgment  against  the 
defendant,  the  action  as  to  him  was 
properly  dismissed. 

Dunn's  Exrs.  v.  Thompson,  3  Ky. 
Opin.  635. 

§75.  Dismissal  without  prejudice. 

A  cause  held  not  dismissible,  abso- 
lutely, for  want  of  preparation,  but 
that  it  might  be  dismissed  without 
prejudice. 

Loretto     Benevolence     Assn.     v.  j 
Pope,  7  Ky.  Opin.  681. 

Where  a  petition  was  filed  in  Jane. 
1865,    alleging    certain    facts    which 
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would  be  proven  by  a  witness  run- 
ning over  a  period  of  some  nine  years ; 
and  an  answer  to  the  petition  was 
duly  filed,  and  one  year  thereafter,  no 
effort  having  been  made  to  secure  the 
testhnony  of  the  witness,  the  petition 
was  dismissed;  under  such  a  state  of 
facts,  plaintiffs  did  not  show  due  dili- 
gence, and  the  petition  was  rightfully 
stricken. 

Ellison  V.  Shapleigh,  1  Ky.  Opin. 
590. 

In  the  absence  of  an  allegation,  in 
a  bill  of  review,  that  evidence  offered 
to  sustain  same  might  not,  by  ordi- 
nary diligence,  have  been  discovered 
in  time  to  have  been  used  on  the  first 
hearing,  it  is  not  error  to  dismiss  the 
proceedings. 

Harris   v.    Beazley,   2    Ky.    Opin. 
548. 

Where  petition  was  filed  in  the  cir- 
cuit court  on  a  promissory  note  al- 
leged to  have  been  lost,  and  in  the 
progress  of  the  trial  an  amended  peti- 
tion was  filed,  stating  that  the  note 
was  entitled  to  a  credit  of  $35;  the 
court  did  not  err  in  sustaining  a  mo- 
tion to  dismiss  the  cause  for  want  of 
jurisdiction,  and  in  determining  the 
question  of  Jurisdiction  the  amended 
pleading  should  be  regarded  as  quali- 
fying and  correcting  the  original  peti- 
tion, since  the  question  of  jurisdic- 
tion must  be  determined  by  the  plain- 
tiff's own  assertion  of  his  claim  and 
not  by  the  defense  of  his  adversary. 
Crawford  v.  Kidd,  2  Ky.  Opin.  117. 

Where  in  a  suit  to  enforce  a  con- 
tract for  the  sale  of  lands,  appellants 
filed  a  petition  to  be  made  parties,  al- 
leging they  are  the  "owners  of  the 
land  and  interested  parties;"  and  no 
facts  are  stated  showing  the  charac- 
ter of  their  claim,  or  how  it  was  de- 
rived, whether  from  devise,  contract 
or  inheritance;  the  claim  Is  too  vague 
and  indefinite  for  judicial  review,  and 
the  cross-petition  was  properly  dis- 
missed. 

Bumside  v.  Robinson,  2  Ky.  Opin. 
135. 

§80.  Operation  and  effect. 

A  creditor's  petition  against  an  ad- 
ministrator may  be  dismissed  upon  a 
rule  to  show  proper  demand,  but  this 


would  not  be  a  bar  to  another  suit 
after  such  proper  demand. 

Green  v.   Merri weather's  Admrs., 
3  Ky.  Opin.  636. 

§81.  Setting  aside,  and  reinstatement 
of  cause. 
Where,  notwithstanding  an  order 
dismissing  the  case,  the  parties  acqui- 
esced in  the  pendency  of  the  litiga- 
tion, the  order  will  be  treated  as 
waived. 

Noe  V.  Turner,  5  Ky.  Opin.  452. 

DISORDERLY  HOUSE. 

§   1.  Nature  and  elements  of  of- 
fenses. 
§  14.  Evidence. 
§  18.  Trial. 
§  20. Instruction. 

§  1.  Nature  and  eiements  of  offenses. 
The  fact  that  disorderly  crowds  as- 
sembled in  front  of  accused's  house 
with  his  consent  and  in  consequence 
of  his  house  being  there  located,  does 
not  necessarily  render  accused  guilty 
of  keeping  a  disorderly  house,  it  be- 
ing not  only  necessary  that  he  should 
consent  to  the  assembly  but  that  he 
should  procure  or  encourage  the  as- 
sembly by  the  manner  in  which  he 
kept  his  house  or  conducted  his  busi- 
ness therein. 

John  Madigan  v.  Commonwealth, 
6  Ky.  Opin.  252. 

If  by  the  manner  in  which  accused 
kept  his  house,  or  by  Inducements 
held  out  by  him,  In  connection  with 
his  house  and  the  business  therein 
carried  on,  he  consented  to  or  encour- 
aged disorderly  crowds  to  assemble 
on  the  sidewalk  immediately  in  front 
of  his  house,  he  is  guilty  of  keeping 
a  disorderly  house;  but  the  mere  fact 
that  drunken  and  disorderly  persons 
were  permitted  to  assemble  and  did 
assemble  on  the  sidewalk,  is  not  suffi- 
cient to  authorize  a  conviction. 

John  Madigan  v.  Commonwealth, 
6  Ky.  Opin.  252. 

One  who  permits  disorderly,  drunk- 
en and  noisy  persons  to  frequent  his 
house  and  thereby  disturb  the  peace 
and  quiet  of  the  neighborhood,  is 
guilty  of  keeping  a  disorderly  house. 
John  Madigan  v.  Commonwealth, 
6  Ky.  Opin.  252. 
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§  14.  Evidence. 

In  the  trial  of  one  charged  with 
keeping  a  bawdy  house  the  state  may 
prove  the  general  reputation  of  the 
house,  since  this  class  of  evidence  is 
the  best  of  which  such  a  case  is  sus- 
ceptible. 

Burton  v.  Commonwealth,  11  Ky. 
Opin.  841. 

§  18.  Trial. 

§  20. Instruction. 

Where  defendant  was  indicted  for 
permitting  the  keeping  of  a  disorderly 
house  on  premises  owned  by  him,  and 
an  instruction,  at  the  trial,  was  that 
"if  the  defendant  did  then  and  there 
in  any  house,  or  any  premises  in  his 
possession  or  under  his  control,  suffer 
any  men  and  women,"  etc.,  to  which 
an  objection  was  made  in  that  by  use 
of  the  word  'suffer"  the  jury  were 
misled,  as  the  defendant  could  not  be 
punished  for  disorders  committed  un- 
less in  his  house,  or  on  his  premises 
with  his  knowledge  and  by  his  permis- 
sion, the  use  of  the  word  "suffer"  was 
in  place  of  "permit"  or  "consent,"  and 
implies,  in  the  connection  in  which  it 
is  used,  a  knowledge  of  improper  con- 
duct of  those  w^ho  met  at  his  house  or 
on  his  premises,  and  an  acquiescence 
in  the  same,  and  therefore  was  not 
misleading  to  the  jury. 

Glackman    v.     Commonwealth,    2 
Ky.  Opin.  251. 

DISSOLUTION. 

Estoppel  to  deny  dissolution  of  part- 
nership, see  Partnership,  §   292. 

Of  attachment,  see  Attachment, 
§§226,235. 

Of  corporation,  see  Corporations,  XI. 

Of  educational  corporation,  see  Col- 
leges and  Universities,  §   11. 

Of  injunction,  see  Injunction,  §§  163, 
168,    169,    184. 

Of  injunction — Damages,  see  Injunc- 
tion, §  185. 

Of  partnership,   see  Partnership,  VII. 

Of  partnership — Effect  of,  see  Part- 
nership, §  278. 

Suit  to  dissolve  partnership,  see  Part- 
nership, §   315. 

DISTRESS. 

See  Landlord  and  Tenant,  VIII,  D. 
Distraining    for   taxes,    see   Taxation, 
§581. 


Liability  for  failure  to  levy  distreM 
warrant,  see  Sheriffs  and  Consta- 
bles, §  106. 

Trespass  in  execution  of  distress  war- 
rant, see  Trespass,  §  9. 

DISTRIBUTEES. 

Actions  against,  see  Descent  and  Dis- 
tribution, §§  92,  137. 

Estoppel  to  complain  of  amount,  see 
Executors  and  Administrators,  §  131. 

Interests  of,  subject  to  execution,  see 
Execution,  §  44. 

Liability  for  debts  of  decedent,  see 
Descent  and  Distribution,  §§  119, 
125. 

Liability  to  estate,  see  Executors  and 
Administrators,  §  294. 

Rights  of  creditors  of,  see  Descent 
and  Distribution,  III,  D. 

Suit  by  for  recovery  of  property 
transferred  by  deceased,  see  De- 
scent and  Distribution,  §  88. 

DISTRIBUTION. 

See  Descent  and  Distribution;  E^xecn- 
tors  and  Administrators,  VIL 

When  bond  required  of  distributee  or 
legatee,  see  Descent  and  Distribu- 
tion, I  73. 

DISTRICT  AND  PROSECUT- 
ING ATTORNEYS 

Ehities  of  city  attorney,  see  Munici- 
pal Corporations,  §  166. 

§4.  Compentation  and  fees. 

§5. In   general. 

To  entitle  the  county  attorney  to 
the  15  per  cent,  allowed  him  by  law. 
it  must  appear  that  he  prosecuted  in 
the  committing  court,  and  assisted  or 
offered  to  assist  the  commonwealth's 
attorney  in  recovering  Judgment  on 
the  forfeited  bond  or  recognizance. 
Scott  Walker  v.  J.  W.  Wlliams. 
6  Ky.  Opin.  230. 

A  county  attorney  is  entitled  to  a 
reasonable  salary  out  of  the  county 
levy,  but  as  to  the  amount  thereof  the 
court  of  claims  must  judge,  subject 
to  the  right  of  appeal  to  the  circuit 
or  to  the  common  pleas  court  when 
the  claim  is  for  $20  or  more,  and  such 


609    (§  5)       DISTURBANCE  OF  PUBLIC  ASSEMBLAGE— DIVORCE.         610 


a  case  is  triable  de  novo  by  such  ap- 
pellate court 

Gudgell  Y.  Bath  County  Court,  10 
Ky.    Opin.   780. 

DISTURBANCE  OF  PUBLIC 
ASSEMBLAGE. 

§5.  Indictment  or   information. 

§(L Requisites  and  sufficiency. 

An  indictment  for  disturbing  relig- 
ious worship,  without  stating  how,  is 
aot  suflSciently  specific  to  notify  the 
accused  of  the  character  of  the  proof 
he  will  have  to  repel,  or  so  to  identify 
the  offense  as  to  make  the  Judgment 
a  bar  to  another  prosecution  for  the 
same  act. 

Commonwealth   v.   Jacobs,   3   Ky. 
Opin.   76. 

The  statute  only  makes  it  an  of- 
fense to  disturb  persons  assembled 
together  when  the  disturbance  is  wil- 
fnl,  that  is,  acts  done  with  a  view 
of  disturbing  those  assembled;  and  it 
is  but  a  conclusion  of  law  to  charge 
that  the  accused  unlawfully  disturbed 
the  assemblage. 

Commonwealth  v.  Lawson,  9  Ky. 
Opin.  932. 

DIVIDENDS. 

Declaration  and  payment  of,  see  Cor- 
poration, §  157. 

DIVORCE. 

n.  GROUNDS. 

§  14.  Grounds  existing  at  time  of 

marriage. 
S 18. Fraud   or   duress   in   pro- 
curing marriage. 
§  27.  Cruelty. 

§  37.  Desertion  or  absence, 
ni.  DEFENSES. 

§  47.  Condonation. 
3  49. Acts    constituting    condo- 
nation. 
IV.  JURISDICTION.     PROCEEDINGS, 
AND  RELIEF. 
(A)  JURISDICTION,  VENUE,  AND 
LIMITATIONS. 
§58.. Jurisdiction,  of  cause  of  ac- 
tion. 
§  62. Domicile  or  residence  of 


parties. 


§  64. ^Acquisition     of     domicile 

for  purpose  of  divorce. 

(0)   PLEADING. 

S  89.  Bill,  libel,  complaint,  or  pe- 
tition. 

§  90. Form    and    requisites    in 

general. 
(D)   EVIDENCE. 

§  110.  Admissibility. 

§  119. ^Desertion. 

§  123.  Weight  and  sufficiency  of 
evidence. 

S  124. In  general. 

(F)  JUDGMENT  OR  DECREE. 
$153.  Scope  and  extent  of  relief. 
§164.  Modification. 
§  165.  Opening  or  vacating. 
§  169.  Construction  and  operation 
in  general. 

(Q)  APPEAL. 
§  176.  Appellate  Jurisdiction. 
§  184.  Review. 

(H)   FEES  AND  COSTS. 
§  196.  Counsel  fees  and  expenses 

of  wife. 
§197. ^Liabilities     of     husband 

and  wife. 

V.  ALIMONY,     ALLOWANCES.     AND 

DISPOSITION  OF  PROPERTY. 

§  200.  Power  to  make  allowance 
or  award. 

§  201.  Jurisdiction  of  person  and 
property. 

§  208.  Temporary  alimony. 

§  209. Nature  and  right  in  gen- 
eral. 

§  215. ^Amount. 

§  220.  Allowance  for  counsel  fees 
and  expenses. 

§  221. Nature  and  right  in  gen- 
eral. 

§  230.  Permanent  alimony. 

§  231. Nature  and  right  in  gen- 
eral. 

§  248.  Disposition  of  property. 

§  249. Rights  in  general. 

§  256.  Lien  of  Judgment  or  decree. 

§  260.  Enforcement  of  order,  judg- 
ment, or  decree. 

§  278.  AppeaL 

§  287. Determination  and  dis- 
position of  questions. 

§  288.  Costs. 

VI.  CUSTODY     AND     SUPPORT     OF 

CHILDREN. 
§  292.  Condition  or  disposition  of 

cause. 
§  296.  Discretion  of  court. 
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§  298.  Grounds  for  award  of  cus- 
tody. 
§  312.  Appeal. 
§  312^.  Costs. 

Finality  of  judgment  for  divorce  and 

alimony,  see  Appeal,  §  76. 
Jurisdiction  of  appeal  from  decree  of 

divorce,  see  Appeal,  §  41. 


II.    GROUNDS. 

§  14.  Grounds  existing  at  time  of  mar- 
riage. 
§  18.  Fraud    or    dureas    in    procuring 
marriage. 
Where   a   woman   was   married    in 
Germany    and    had    several    children, 
but  abandoned  her  husband  and  mar- 
ried in  this  country  without  disclos- 
ing   her    antecedent    history,    it    was 
held   that   the   husband   was   entitled 
to  a  divorce  on  account  of  the  fraud 
worked  upon  him,  as  well  as  on  the 
ground    that    the    parties    had    lived 
apart  for  five  years. 

Brockle  v.  Brockle,  13  Ky.  Opin. 
1076. 

§27.  Cruelty. 

The  evidence  was  held  not  to  show 
that  the  wife  was  entitled  to  a  di- 
vorce on  the  ground  of  cruel  and  in- 
human  treatment. 

E.  T.  Williams  v.  J.  M.  Williams, 
6  Ky.  Opin.  391. 

Where  a  wife  sued  for  divorce  on 
the  grounds  of  the  husband's  con- 
firmed habits  of  drunkenness,  wasting 
of  estate,  cruel  and  inhuman  treat- 
ment, and  failure  to  provide,  but  ap- 
pellee denied  that  he  was  an  habitual 
drunkard,  or  that  he  wasted  his  estate, 
but  did  not  deny  that  he  failed  to  sup- 
port his  wife  and  children,  and  the 
proof  shows  that  for  at  least  one  year 
before  the  separation  the  appellee  re- 
mained out  at  nights,  returned  home 
drunk,  and  that  he  would  not  work, 
that  he  had  sold  his  wife's  gold  watch 
and  piano,  and  did  not  apply  the  pro- 
ceeds to  support  of  his  family,  and  an 
alleged  agreement  to  separate  was  not 
relied  on  or  named  in  his  answer  to  a 
former  suit  by  his  wife  for  divorce, 
the  wife  was  entitled  to  a  divorce. 
Bawer  v.  Rawer,  1  Ky.  Opin.  83. 


Where  evidence  does  not  show  for 
six  months  last  past,  the  husband 
habitually  behaved  toward  the  wife 
in  a  cruel  and  inhuman  manner,  as 
to  indicate  a  settled  aversion  to  her, 
etc.,  no  statutory  grounds  for  diTorce 
is  shown. 

Barnard  v.  Barnard,  4  Ky.  Opin. 
580. 

§  37.  Desertion  or  absence. 

Allegation  and  proof  that  the  plain- 
tiff and  the  defendant  had  lived  sep- 
arate and  apart  for  more  than  fife 
consecutive  years,  entitles  either 
party  to  a  divorce  under  §  1.  art  3, 
ch.  47,  Rev.  Stat.,  however  reprehensi- 
ble the  conduct  of  either  may  have 
been. 

John    S.    Logan    v.    Sarah   Logan. 
7  Ky.  Opin.  89. 

Where,  by  a  petition,  it  is  shown 
that  abandonment  without  cohabita- 
tion was  not  within  the  limit  of  one 
year,  it  is  not  an  available  error  that 
costs  were  awarded  against  him. 
Forston  v.  Forston,  4  Ky.  Opin. 
428. 

A  wife  is  not  entitled  arbitrarily  to 
insist  on  a  husband  selecting,  as  a 
home,  one  that  is  distasteful  to  him. 
and  a  refusal  of  a  husband  to  so  se- 
lect, and  life  with  the  wife,  is  not 
grounds  for  a  divorce. 

McCormac    v.    McCormac,    4  Ky. 
Opin.  653. 

Five  years*  separation  without  co- 
habitation, and  the  failure  of  the  hus- 
band in  that  time  to  provide  or  at- 
tempt to  provide  a  home  for  his  fan:- 
ily  leave  no  doubt  that  he  has,  at  any 
time  since  the  separation,  in  good 
faith  contemplated  the  resumption  of 
his  marital  relations  with  his  wife, 
and  make  out  a  statutory  ground  of 
divorce. 

Addison  v.  Addison,  5  Kv.  Opin. 
225. 

The  acts  of  a  husband  were  held 
not  to  amount  to  an  abandonment  of 
his  wife  in  view  of  the  circumstances 
of  his  absence. 

Ellen  Darling  v.  William  Darling, 
6  Ky.  Opin.  684. 
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III.     DEFENSES. 

§47.  Condonation. 

§49d ^Acts      constituting      condona- 

tion. 
WTiere  a  wife,  after  acts  of  cruel 
treatment  on  the  part  of  her  husband, 
continued  to  live  with  him  for  several 
months  prior  to  their  separation,  it 
did  not  constitute  a  condoning  of  the 
offense,  especially  where  his  subse- 
quent habits  and  conduct  toward  her 
were  bad. 

Merritt    v.    Merritt,    6    Ky.    Opln. 

152. 


IV.    JURISDICTION,    PROCEEDINGS 
AND  RELIEF. 

(A)  JURISDICTION,      VENUE      AND 
LIMITATIONS. 

§58.  Jurisdiction  of  cause  of  action. 
S62d Domicile  or  residence  of  par- 
ties. 
Where  a  wife  leaves  her  husband, 
on  the  ground  of  cruel  treatment  by 
him,  and  takes  up  her  abode  in  an- 
other state,  she  becomes  a  resident  of 
the  latter  state  so  as  to  give  the  chan- 
cery court  jurisdiction  of  a  suit  for 
divorce. 

Mary    S.    Merritt    v.    Samuel    W. 
Merritt.   6  Ky.   Opin.   152. 

A  suit  for  divorce  by  the  wife  must 
be  brought  in  the  county  where  she 
resides,  unless  the  husband  resides 
in  this  state,  in  which  case  his  domi- 
cile is  in  law  the  flxed  residence  of 
the  wife,  even  though  actually  living 
elsewhere;  and  the  courts  of  this 
state  have  Jurisdiction  to  hear  and 
determine  her  cause,  and  such  Juris- 
diction is  in  the  court  of  the  county 
where  her  husband  resides. 

Dunlop   V.   Dunlop,   11   Ky.    Opin. 
1S8. 

§64. Acquisition    of    domicile    for 

purpose  of  divorce. 
As  a  general  rule  the  domicile  of 
the  husband  is  the  domicile  of  the 
wife;  but,  when  the  husband  so  mis- 
treats the  wife  that  she  is  entitled 
to  be  divorced  from  him,  she  has  the 
right  to  abandon  him  and  find  a  dom- 
icile of  her  own,  and  she  may  secure 
a  divorce  in  the  court  having  Juris- 


diction  where   her  new   residence  is 
established. 

Cowan  V.  Cowan,  9  Ky.  Opin.  807. 


(C)   PLEADING. 

§89.  Bill,  libel,  complaint,  or  petition. 
§90. Form  and  requisites  in  gen- 
eral. 
A  petition  for  divorce  on  the  ground 
of  abandonment,  which  fails  to  allege 
that  the  abandonment  was  without 
the  fault  of  the  plaintiff,  does  not 
state  a  cause  of  action. 

Owsley   V.   Owsley,   10   Ky.   Opin. 
667. 


(D)   EVIDENCE. 

§110.  Admissibility. 

§  119. Desertion. 

Where  a  husband  seeks  a  divorce 
on  the  ground  that  his  wife  has  aban- 
doned  him,  he  is  required  to  prove 
facts  showing  such  abandonment,  and 
that  it  was  her  duty  to  return  to  him, 
and  witnesses  in  such  a  case  should 
state  the  circumstances  and  not  their 
mere  opinions  that  the  wife  aban- 
doned the  husband. 

Self  V.  Self,  10  Ky.  Opin.  835. 


§  123.  Weight   and    sufficiency   of   evi- 
dence. 

§  124. in  general. 

Where  the  weight  of  the  evidence 
shows  an  abandonment  of  the  wife 
by  the  husband  for  one  year  before 
the  commencement  of  an  action  for 
divorce,  it  is  sufficient  to  entitle  the 
wife  to  the  relief  sought. 

Hubert    v.    Hubert,    2    Ky.    Opin. 
408. 


(F)   JUDGMENT  OR   DECREE. 

§  153.  Scope  and  extent  of  relief. 

A  divorce  a  mensa  et  thlora,  where 
the  proof  shows  that  though  for  some 
years  her  husband  had  been  habitual- 
ly drunk  and  had  treated  her  cruelly, 
yet,  within  the  statutory  period  of 
Ave  years  before  institution  of  her 
suit,  his  intemperance  was  only  oc- 
casional and  unaccompanied  by  mal- 
treatment, neglect  or  essential  waste, 
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and  had  attempted  a  reconciliation 
and  restitution  of  conjugal  rights,  is 
held  to  be  all  that  the  evidence  Jus- 
tifies. 

St.  John  V.  St.  John.  2  Ky.  Opin. 
599. 

The  confirmation  by  the  judgment  of 
the  divorcing  court,  recognizing  and 
legalizing  a  contract,   makes   it  con- 
clusively binding  on  both  parties. 
Chlsm  V.  Chism,  1  Ky.  Opin.  10. 

§  164.  Modification. 

In  a  divorce  proceeding,  the  court 
has  power  to  modify  its  order  as  to 
the  custody  of  children  and  allow- 
ances  for   thef^   benefit 

Rogers  v.  Rogers,  8  Ky.  Opin.  414. 

§  165.  Opening   or  vacating. 

A  judgment  in  a  suit  for  divorce 
may  be  annulled  by  the  court  grant- 
ing it  at  any  time  as  prescribed  by 
the  statutes,  but  it  can  only  be  done 
by  the  petition  of  the  parties  as  pre- 
scribed by  the  code. 

Dial  V.  Dial,  5  Ky.  Opin.   633. 

There  is  no  mode  of  annulling  a 
judgrment  for  divorce  except  as  pre- 
scribed by  the  code  of  practice,  in 
which  either  party  may  file  a  peti- 
tion for  that  purpose  and  the  case  is 
heard  as  other  equitable  actions. 
Dial   v.  Dial,  5  Ky.  Opin.   633. 

The  court  granting  a  divorce  has 
no  power  to  vacate  the  decree  at  a 
term  subsequent  to  the  one  at  which 
it  was  rendered,  except,  perhaps, 
upon  consent  of  all  parties  to  it  or 
upon  the  ground  that  it  was  procured 
by  fraud. 

Haley  v.  Haley,  13  Ky.  Opin.  877. 

To  nullify  a  solemn  decree  rend- 
ered at  a  former  term,  something 
more  is  required  than  merely  redock- 
eting  a  case,  which  may  be  done  for 
many  purposes  not  inconsistent  with 
or  involving  the  vacation  of  the  sub- 
sisting decree. 

Haley  v.  Halfey,  13  Ky.  Opin.  877. 

§169.  Construction    and    operation    in 
general. 
A  decree  of  divorce  Is  binding  upon 
all  other  tribunals  or  proceedings,  di- 
rect  or   collateral,   whether   between 


the   same   parties   and   their  privies, 
or  between  strangers. 

Mounts  V.  Dunville,  7  Ky.  Opin. 
688. 


(G)   APPEAL. 

§  176.  Appellate  jurisdiction. 

The  Court  of  Appeals  has  no  juris- 
diction to  reverse  a  judgment  grant- 
ing a  divorce. 

Myers  v.  Myers,  11  Ky.  Opin.  39. 

§184.  Review. 

Where  neither  party  is  shown  to  be 
without  fault,  and  the  allowance  for 
maintenance  Is  reasonable,  a  decree 
of  divorce  will  not  be  disturbed  on  ap- 
peal. 

Reeves    v.    Reeves,    3    Ky.   Opin, 
607. 


(H)   FEES  AND  COSTS. 

§  196.  Counsel    fees   and    expenses  of 

wife. 

Where,  in  an  action  for  divorce,  it 

does    not    appear    that    the    wife  \s 

wholly  at  fault,  and  she  is  the  sn^ 

cessful   party,   the   husband   is  liable 

for   the   costs   and   attorneys'  fees. 

Glass   V.   Glass,  7   Ky.  Opin.  623. 

The  value  of  the  husband's  entire 
estate  should  be  ascertained  and  a 
reasonable  allowance  made  out  of  it 
to  the  wife  during  the  pendency  of 
the  suit  for  divorce,  and  also  a  rea- 
sonable  sum   for   alimony. 

Saffell  V.  Saffell,  1  Ky.  Opin.  169. 

By  "sufficient"  estate  of  her  own. 
mentioned  in  §  6,  art.  3,  ch.  47,  2  Rev. 
Stat.  21,  is  meant,  that  unless  the 
wife  has  an  estate  of  her  own,  the 
profits  of  which  are  sufficient  for  her 
comfortable  maintenance,  that  an  al- 
lowance shall  be  made  out  of  the  es- 
tate of  the  husband  to  supply  the  de- 
ficiency, or  such  an  amount  in  view 
of  the  value  of  the  husband's  estate 
as  shall  be  deemed  equitable;  and  it 
was  never  contemplated  by  the  legisr 
lature  that  no  allowance  should  be 
made  out  of  the  husband's  estate  if 
the  wife,  by  using  and  consuming  the 
principal  of  her  own  estate,  could 
maintain   herself,    but   the   allowance 
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for  deficiency  from  husband's  estate 
must  be  made  on  equitable  terms. 
McAllister    v.    McAllister,    1    Ky. 
Opin.  333. 

In  a  wife's  suit  against  her  husband 
for  alimony  and  divorce,  he  is  by 
Btatute  bound  to  pay  a  reasonable 
compensation  to  hei*  attorneys  as  a 
part  of  the  cost. 

McAlister    v.    McAlister,    1    Ky. 
Opin.  632. 

In  defending  a  subsequent  suit  by 
the  husband  against  the  wife  for  di- 
vorce, an  additional  compensation  to 
her  attorney  should  be  restricted 
alone  to  the  value  of  his  services 
rendered  in  defending  that  suit. 

McAlister    v.    McAlister,     1    Ky. 
Opin.  632. 

An  order  of  court  for  a  payment  of 
$300  to  the  wife  for  her  maintenance 
in  an  action  for  a  divorce  a  vin- 
culo, was  held  not  excessive,  but  nec- 
essary and  proper  by  the  action  of 
the  plaintiff  in  prosecuting  her  suit. 
Holton  V.  Holton,  2  Ky.  Opin. 
533. 

Under  §  32.  ch.  25.  Rev.  Stat.,  re- 
quiring the  husband  to  pay  all  costs 
of  a  divorce  suit,  where  the  wife  is 
not  in  fault,  though  the  lower  court 
granted  the  relief  of  the  plaintiff,  for 
which  a  reversal  could  not  be  had, 
costs  were  properly  adjudged  against 
him  on  the  evidence,  the  wife  proving 
their  separation  to  be  only  temporary. 
Holton  V.  Holton,  2  Ky.  Opin. 
533. 

Though  the  evidence  may  show  the 
services  of  attorneys  for  the  wife,  in 
divorce  proceedings,  to  be  worth 
$300,  in  the  absence  of  evidence  as 
to  the  ability  of  the  husband  to  make 
such  a  payment  in  that  the  estate  is 
not  ample,  the  court  will  not  reverse 
the  court  below  for  an  allowance  of 
only  1150. 

Huston  &  Taylor  v.  Drury,  2  Ky. 
Opin.  633. 

In  a  divorce  proceeding,  on  an  ap- 
plication for  payment  of  attorney's 
fees  for  representing  the  wife,  the 
court,  having  knowledge  from  an  in- 
spection of  the  record  of  the  amount 
and  kind  of  services  rendered,  may 


resort  to  its  personal   knowledge  to 
fix  the  value  of  such  services. 

Rogers    v.    Rogers,    8    Ky.    Opin. 
414. 


§  197.- 


•Liabilltles    of    husband    and 


wife. 

A  wife's  estate  can  not  be  held  lia- 
ble for  the  payment  of  the  husband's 
attorneys  in  an  action  by  the  wife  for 
divorce. 

Hopewell  v.  Hopewell,  6  Ky.  Opin. 
455. 

V.     ALIMONY,  ALLOWANCES,  AND 
DISPOSITION  OF  PROPERTY. 

§200.  Power    to    make    allowance    or 
award. 
The  wife  is  not  entitled  to  alimony 
when  a  divorce  has  been  granted  to 
her  husband  and  denied  to  her. 

Graham  v.  Graham,  8  Ky.  Opin. 
738. 

§201.  Jurisdiction  of  person  and  prop- 
erty. 
Where  a  wife,  without  reasonable 
cause,  voluntarily  abandons  her  hus- 
band against  his  will,  alimony  should 
be  refused  her. 

Forster   v.   Forster,   5   Ky.   Opin. 
385. 

§208.  Temporary  alimony. 

The  authority  of  the  court  to  allow 
the  wife  alimony  pendente  lite  should 
or  should  not  be  exercised  according 
to  the  facts  developed  in  each  particu- 
lar case. 

Forster   v.   Forster,   5    Ky.   Opin. 
385. 

Section  6,  art.  3,  chapter  47  (2  Rev. 
Stat.  21),  provides  that  pending  an 
application  for  a  divorce  a  court  may 
allow  the  wife  maintenance. 

McAllister    v.    McAllister,    1    Ky. 
Opin.  333. 

A  contract  of  separation  by  husband 
and  wife,  with  a  provision  which  ob- 
ligated the  wife  not  to  impose  on  him 
any  liability  "nor  in  an;y  manner  what- 
ever, make  him  or  his  estate  respon- 
sible for  any  money  or  debts  other 
than  the  note  before  mentioned,"  is 
not  a  guarantee  against  an  allowance, 
pendente  lite,  by  the  court  of  $300 
for  the  maintenance  of  the  wife. 

Holton  V.  Holton,  2  Ky.  Opin.  533. 
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Notice  of  an  application  for  main- 
tenance is  not  required,  where  there 
is  a  personal  service  of  the  summons. 
Strode  v.  Strode,  2  Ky.  Opin.  332. 

§209. Nature  and  right  in  general. 

Until  such  time  as  a  husband  in  a 
divorce  proceeding  establishes  by  evi- 
dence the  dereliction  of  the  wife  with- 
out his  fault,  he  is  legally  bound  to 
support  her,  and  pending  the  suit,  the 
wife  being  without  adequate  means,  is 
entitled  to  alimony. 

Caskey  v.   Caskey,   10  Ky.   Opin. 
678. 

§  215. Amount. 

The  allowance  of  $125  for  the  tem- 
porary support  of  the  wife,  pending  a 
divorce,  is  a  reasonable  allowance 
where  the  husband's  estate  is  worth 
$4,000  or  $5,000. 

Caskey  v.   Caskey,   10   Ky.   Opin. 
678. 

§220.  Allowance  for  counsel  fee»  and 

expenaea. 

§221< Nature  and  right  in  general. 

The  attorney  for  the  wife  in  a  di- 
vorce proceeding  must  look  to  his  cli- 
ent for  his  compensation,  where  it  is 
shown  she  has  property  sufficient  to 
pay  such  compensation,  and  is  not  en- 
titled to  an  order  directing  the  hus- 
band to  pay  the  same. 

Bardsley  v.  Bardsley,  9  Ky.  Opin. 

265. 

§  230.  Permanent  alimony. 

§231. Nature  and  right  In  general. 

Failure  to  allow  a  wife  alimony  was 
not  error,  where  the  wife  had  suffi- 
cient estate  of  her  own  for  the  com- 
fortable support  of  herself  and  chil- 
dren, and  the  husband  little  or  no  es- 
tate. 

Herrick  v.  Heirick,   7   Ky.   Opin. 

527. 

§248.  Disposition  of  property. 

§249. Righta  in  general. 

Unlike  initial  dower,  alimony  does 
not  become  potential  until  a  divorce 
is  granted,  or  the  commencement  of  a 
suit  for  it,  and  the  husband's  prop- 
erty, divested  by  mortgage  or  other- 
wise, can  not  be  attacked  by  a  retro- 
active lien  on  it  for  alimony. 

Burton   v.   Stormes,   3   Ky.    Opin. 
160. 


Where  real  estate  Is  purchased  from 
the  earnings  of  the  husband,  and  by 
his  consent  and  direction  is  conreyed 
to  the  wife,  he  Is  not  entitled  to  such 
real  estate  upon  the  granting  of  a  di- 
vorce to  the  wife,  where  the  wife  has 
not  been  guilty  of  fraud  in  procuring 
the  conveyance. 

Hanlon  v.  Hanlon,  8  Ky.  Opin.  72i 

When  the  wife,  suing  for  dlTorce 
and  alimony,  has  her  husband's  prop- 
erty attached,  her  claims  can  not  be 
defeated  by  pretended  creditors  of 
the  husband,  whose  attachments  is- 
sued first  where  it  is  made  to  appear 
that  such  creditor's  claim  was  assert- 
ed to  aid  the  husband  to  cover  up  his 
property  from  his  creditors. 

Darsh  v.  O'Neal.  9  Ky.  Opin,  549. 

§  256.  Lien  of  Judgment  or  decree. 

Where  the  husband  had  purchased 
real  estate  from  his  father  and  taken 
possession  and  paid  for  it,  upon  a  di- 
vorce being  decreed  to  the  wife  the 
court  may  attach  the  land,  although 
the  title  is  still  in  the  father,  and  de- 
cree a  lien  in  favor  of  the  wife  for 
the  amount  of  alimony  and  allowance 
granted  to  her. 

Hanning  v.  Hanning,  10  Ky.  Opin. 
249. 

§260.  Enforcement  of  order,  Judg- 
ment, or  decree. 
In  a  claim  for  alimony  the  rights  of 
the  wife  as  against  the  husband  may 
be  enforced  and  the  property  sold,  or 
the  property  itself  applied  to  her  sup- 
port and  maintenance;  but  as  to  the 
husband's  creditors  whose  claims  ei- 
isted  prior  to  the  claim  asserted  by 
the  wife,  the  chancellor  will  not  un- 
dertake to  make  a  settlement  upon 
her  to  the  detriment  of  such  creditors 
unless  from  the  estate  of  the  wife, 
and  not  even  then  If  the  creditors 
had  obtained  prior  liens  upon  it  by 
attachment  or  other  writ. 

Speers  v.  Reed,  12  Ky.  Opin.  73. 

§278.  Appeal. 

§287. Determination    and    dispoei- 

tion  of  questions. 
A  judgment  giving  a  wife  alimony 
and  the  custody  of  a  minor  child  will 
be  reversed,  where  the  evidence 
shows  the  wife  to  have  been  the  sole 
cause  of  the  estrangement  and  that 
her  constant  and  bitter  abuse  of  her 
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husband  drove  him  from  her  bed  and 
that  she  then  abandoned  him. 

OrviHe  v.  Orville,  9  Ky.  Opin.  562. 

Where,  in  a  divorce  case,  alimony 
is  allowed  in  the  sum  of  $500  and  is 
not  disproportioned  to  defendant's  es- 
tate, and  is  justified  by  evidence  in 
the  case,  this  court  will  refuse  to  re- 
verse. 

Myers  v.  Myers,  11  Ky.  Opin.  39. 

§288.  Costs. 

In  judgments  for  alimony  and  di- 
rorce,  the  husband  is  required  to  pay 
the  costs,  unless  it  shall  be  made  to 
appear  in  the  action  that  the  wife  is 
JD  fault  and  has  ample  estate  to  pay 
the  same,  but  where  both  parties  are 
at  fault  and  the  means  of  the  husband 
are  very  limited  and  the  wife  resides 
with  parents  who  are  amply  able  to 
provide  for  her,  and  besides  she  is 
given  12,000  as  alimony,  the  costs  may 
be  assessed  against  the  wife. 

Beall  V.  Beall,  12  Ky.  Opin.  286. 

n.    CUSTODY   AND   SUPPORT    OP 
CHILDREN. 

§292.  Condition  or  disposition  of 
cause. 
The  allowance  of  alimony  to  the 
wife  is  only  an  adjudication  of  her 
right  and  does  not  relieve  the  husband 
of  the  obligation  to  provide  neces- 
saries for  his  Infant  children,  and 
when  such  necessaries  are  furnished 
by  another  he  Is  bound  therefor. 

Toung  V.  Young,  5  Ky.  Opin.  266. 

§296.  Discretion  of  court. 

Where  the  husband  and  wife  are 
both  of  good  moral  character,  and  the 
child  is  of  tender  age,  a  judgment 
committing  it  to  the  custody  of  the 
mother  will  not  be  disturbed  on  ap- 
peal. 

Thomas  v.  Thomas,  4  Ky.  Opin. 
176. 

Under  the  law  the  right  of  the  fa- 
ther to  the  custody  and  control  of  his 
children  is  superior  to  that  of  the 
mother,  but  the  chancellor  may  subor- 
dinate this  right  when  it  is  to  the  in- 
terest of  the  chlldreii  to  give  the  cus- 
tody to  the  mother,  and  the  legal  right 
of  the  father  will  not  be  enforced  to 
the  prejudice  of  the  children. 

Rogers    v.    Rogers,    8    Ky.    Opin. 
414. 


§298.  Grounds  for  award  of  custody. 
Where  the  proof  shows  a  wife's  tem- 
per, and  her  habit  of  using  profane 
language,  she  is  not  a  proper  person 
to  which  to  intrust  the  care  and  cus- 
tody of  a  ten-year-old  daughter. 

Orville  v.  Orville,  9  Ky.  Opin.  562. 

§312.  Appeai. 

No  appeal  will  lie  to  the  Court  of 
Appeals  from  a  judgment  rendering 
a  divorce. 

Kruty  V.  Kruty,  10  Ky.  Opin.  230. 

§3121/2.  Costs. 

Where  a  debt  between  the  parties 
has  been  satisfied  by  their  marriage  it 
can  not  be  restored  to  the  wife  when 
a  divorce  is  granted  to  her. 

Ratcliffe    V.    McGrewder,    8    Ky. 
Opin.  766. 

DOCKETS. 
See  Trial,  §  9. 

DOCUMENTARY  EVIDENCE. 
See  Evidence,  X. 

DOGS. 

Liability  of  city  for  damages  from 
bite  of  vicious  dog,  see  Animals, 
S68. 

Liability  of  city  for  dogs  killed  by 
city  officers,  see  Animals,  9  44. 

DOMICILE. 

Of  wife,  see  Divorce,  §§  62,  64. 
Selection    by    husband,    see    Divorce, 
537. 

DOWER. 

I.  NATURE  AND  REQUISITES. 

9  1.  Nature  and  existence  of  es- 
tate. 

9 10.  Property    subject   to    dower. 

9 11.  Estates  and  interests  sub- 
ject to  dower. 

9  12. In  general. 

9  14. Equitable  estates  in  gen- 
eral. 

9  15. Mortgaged    property. 

9  17. Partnership    property. 

9  22.  Extent  of  right. 

9  28.  Rights  of  creditors  of  hus- 
band. 


L. 
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II.  INCHOATE   INTEREST. 

(A)  RIGHTS  AND   REMEDIES  OF 
WIFE. 

8  29.  Nature  of  inchoate  Intereet. 
S  33.  Assignability  of  inchoate  in- 
terest. 

9  34.  Sales  and  conveyances  sub- 

ject to  dower. 

(B)  BAR,      RELEASE,      OR      FOR- 

FEITURE. 

§  37.  Statutory  provisions. 

§  38.  Power  of  husband  in  gen- 
eral. 

8  39.  Power  of  wife  in  general. 

8  41.  Antenuptial  settlements  and 

agreements. 

9  46.  Judicial  sale  of  property. 

9  49.  Conveyance    or    release    by 

wife. 
9  50.  EiStoppel. 
9  53.  Restoration  of  right. 

III.  RIGHTS     AND     REMEDIES     OF 

WIDOW. 

9  54.  Dower  consummates  before 
assignment. 

9  56. Rights  of  widow  In  gen- 
eral. 

9  57. Assignability  of  interest, 

and  conveyance  or  release. 

9  59. Election  between  home- 
stead and  dower. 

9  60. Rights     of    creditors    of 

widow. 

9  65.  Rights  pending  assignment 
of  dower. 

9  66.  Statutory  provisions  as  to 
assignment. 

9  68.  Assignment  by  act  or  agree- 
ment of  parties. 

9  70.  Actions  for  dower. 

9  71. Nature  and  form  of  rem- 
edy. 

9  72. Right  of  action  and  de- 
fenses. 

9  76. Parties. 

9  78. Pleading. 

9  81. Judgment   or   decree   for 

dower. 

9  82.  Appointment  and  proceed- 
ings of  commissioners  or  ref- 
erees to  make  assignment. 

9  83.  Valuation  and  selection  of 
property  for  assignment. 

9  84. In  general. 

9  87. Improvements. 

9  93.  Division  of  rents  and  profits. 

9 100.  Sale  of  land  for  purpose 
of  assignment. 

9  103. Disposition  of  proceeds. 


9  115.  Rights  and  liabiliUes  as  to 
property  taken  in  lieu  of 
dower  or  statutory  estate. 

9 116.  Liens  and  enforcement 
thereof. 

Levy  and  sale  under  execution,  see 
Execution,  9  31. 

Release  of  dower  in  consideration  of 
conveyances  to  wife,  see  Husband 
and  Wife.  9  47. 

Release  of  dower  interest  as  consid- 
eration of  contract  between  wife 
and  husband  and  creditors,  see 
Husband  and  Wife,  9  80. 

Sale  subject  to  dower  interest,  see 
Auctions  and  Auctioneers,  9  S. 

I.     NATURE  AND  REQUISITES. 

§  1.  Nature  and  existence  of  estate. 

By  the  word  "dower"  is  meant  the 
widow's  legal  portion  in  both  kinds 
of  an  estate,  real  and  personal. 

Smith    V.    Smith's    Exrs..    3   Ky. 
Opin.  642. 

§  10.  Property  subject  to  dower. 

Where  the  husband  holds  only  an 
equity  in  land,  the  wife  has  no  dower 
interest. 

Green  v.  Ray,  1  Ky.  Opin.  96. 

There  can  not  be  dower  in  lands  of 
which  the  husband  during  coverture 
was  not  actually  seized  or  had  not 
the  right  to  an  actual  seizure. 

Hall    V.    Campbell,    12    Ky.   Opin. 
270. 

The  moment  a  husband  accepts  a 
deed  in  fee  simple  to  real  estate  his 
wife  becomes  invested  with  potential 
right  to  dower  which  can  not  be  de- 
feated by  the  destruction  of  such  deed 
by  the  husband  and  by  his  procor 
ing  his  grantor  to  make  him  another 
deed  to  the  same  real  estate  for  fais 
life  with  fee  to  others. 

Martin   v.    MarUn,    12    Ky.   Opin. 
283. 

Where  the  husband  holds  land  by 
executory  contract  and  disposes  of  it, 
the  wife  is  not  entitled  to  dower;  but 
where  her  husband  receives  convey- 
ance of  real  estate  by  commissioner's 
deed  and  the  sale  is  confirmed,  the 
land  being  in  two  counties  and  the 
deed  only  recorded  in  one,  she  is  en- 
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titled  to  dower  in  all  of  such  land; 
and  the  transfer  of  such  land  by  oper- 
ation of  law,  or  by  reason  of  the  hus- 
band's bankruptcy  will  not  deprive  the 
wife  of  dower. 

Lane  v.  Judy,  12  Ky.  Opin.  379. 

A  widow  who  did  not  Join  with  her 
husband  in  a  mortgage  on  his  real  es- 
tate, not  having  in  any  ;i^ay  relin- 
quished her  right  to  dower  in  the  life- 
time of  her  husband,  is  entitled  to 
dower  in  said  property. 

Powell   V.   Calvert,   12   Ky.    Opin. 
536. 

The  widow  is  not  entitled  to  dower 
in  real  estate  sold  to  satisfy  the  lien 
for  the  purchase-money  of  the  land. 
Poor  V.  Leavell,  12  Ky.  Opin.  545. 

§11.  Estates  and  interests  subject  to 

dower. 

§12. In  general. 

A  will  bequeathing  to  a  wife  cer- 
tain specific  personal  property  to  be 
by  her  disposed  of  as  she  may  deem 
best,  does  not  give  to  her  an  addi- 
tional dower  interest  in  the  remainder 
of  the  personal  property. 

Ormsby  v.  Zanone,   4   Ky.   Opin. 

159. 

A  court  of  equity  may  properly  sell 

60  much  of  a  decedent's  land  as  is 

necessary  to  pay  the  purchase  money 

due,  free  from  the  widow's  dower. 

Payton   v.    Stagner,   2   Ky.    Opin. 

385. 

The  wife  is  entitled  to  dower  in  the 
real  estate  of  her  husband  assigned 
for  the  benefit  of  creditors. 

Miller  v.  Gray,  2  Ky.  Opin.  101. 

Where  the  decedent  advanced  to  his 
daughters  a  tract  of  land  each  in 
which  the  widow  claims  dower,  in  the 
settlement  of  the  estate  the  value  of 
the  dower  should  be  deducted  from 
the  price  of  the  land  with  which  the 
daughters  are  charged  as  an  advance- 
ment. 

Lane's   Heirs   v.    Shearer,   5   Ky. 
Opin.  613. 

Where  the  widow  has  a  dower  in- 
terest in  a  house  and  lot  which  not 
being  susceptible  of  being  partitioned 
has  to  be  sold,  her  interest  shifts  to 
the  proceeds  of  sale  and  it  is  error 


for  the  court  to  fix  the  value  of  her 
interest  before  sale. 

Gorman  v.   Grimes,   8   Ky.   Opin. 
767. 

The  widow's  right  to  dower  in  her 
late  husband's  real  estate  can  not  be 
defeated  by  the  assertion  of  others 
that  such  real  estate  was  in  fact  held 
in  trust  for  them,  where  there  is  noth- 
ing of  record  showing  any  such  trust, 
and  where  the  widow  had  no  notice 
or  knowledge  of  any  such  secret  trust. 
Pike  V.  Pike,  9  Ky.  Opin.  520. 

Where  the  husband  has  been  seized 
beneficially  by  an  equitable  title  to 
real  estate,  and  so  continues  up  to  his 
death,  his  widow  is  entitled  to  dower; 
but  where  the  husband  has  no  bene- 
ficial interest  in  land,  and  it  is  ac- 
quired for  the  benefit  of  and  conveyed 
immediately  to  others,  the  wife  is  not 
entitled  to  dower  therein. 

Mcllvaine    v.    Mcllvaine,    10    Ky. 
Opin.  181. 

A  woman  is  not  entitled  to  dower 
in  real  estate  conveyed  by  the  hus- 
band in  good  faith  before  her  mar- 
riage to  him. 

Moody   V.    Moody,    11    Ky.    Opin. 
381. 

Where  a  decedent  is  not  occupying 
real  estate  at  the  time  of  his  death, 
and  had  not  done  so  for  eight  years 
prior  thereto,  the  widow  is  not  en- 
titled to  a  homestead  right  therein, 
but  is  entitled  to  dower  in  said  prop- 
erty, and  it  should  be  allotted  to  her. 
Preston  v.  Preston,  13  Ky.  Opin. 
507. 

Where  a  husband  gives  to  his  son 
by  parol  certain  real  estate,  but  dies 
without  having  conveyed  it  to  him,  if 
the  facts  are  such  that  the  husband 
had  a  right  to  seizin,  then  upon  his 
death  his  widow  is  entitled  to  dower 
in  it. 

Eubank  v.  Eubank,  13  Ky.  Opin. 
673. 

Where  the  husband  has  title  to  land 
and  gives  it  to  his  son,  who  takes 
possession  and  improves  it,  and  con- 
tinues in  such  possession  for  more 
than  thirty  years,  his  title  is  good 
without  a  conveyance;  and  where 
such  husband  dies,  his  widow  is  not 
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entitled  to  dower  therein;  but  as  to 
land  which  was  conveyed  to  the  hus- 
band long  after  his  gift  to  the  son, 
but  which  is  included  in  the  boundary 
of  such  gift,  the  widow  has  a  right 
to  dower. 

Smith   V.    Meyers,    13    Ky.    Opin. 
830. 

§  14. Equitable   estates   in   general. 

Where  a  husband  pays  a  valuable 
consideration  for  land,  acquiring  the 
legal  title  without  notice  of  the  rights 
of  a  lienholder,  the  widow  is  entitled 
to  dower. 

Adams  v.  Collier,  8  Ky.  Opin.  323. 

§  15. Mortgaged  property. 

A  married  woman  who  joins  in  a 
mortgage  on  her  husband's  real  es- 
tate thereby  divests  herself  of  dower 
therein  the  same  as  if  she  joins  in  a 
deed  conveying  >such  property;  and 
her  right  to  dower  in  mortgaged 
property  where  she  has  joined  in  the 
mortgage  is  subject  to  the  rights  of 
the  mortgagee. 

Mechanics'    Mutual   Saving   Assn. 
V.  Gatti,  9  Ky.  Opin.  356. 

Where  a  wife  does  not  join  In  a 
mortgage  on  real  estate,  upon  the 
death  of  her  husband  she  is  entitled 
to  have  her  dower  therein  set  off  to 
her,  and  where  she  is  not  asserting 
any  homestead  right  as  against  the 
mortgagee,  there  is  no  reason  for  les- 
sening the  value  of  her  dower  by  rea- 
son of  the  homestead  exemption  made 
during  the  life  of  her  husband. 

Hopkins  v.  Holmes,  10  Ky.  Opin. 
374. 

§  17. Partnership  property. 

Partnership  property  is  subject  to 
the  partnership  debts  before  the  claim 
to  dower  or  homestead  can  be  suc- 
cessfully asserted. 

Ellis  V.  Johnson,  12  Ky.  Opin.  163. 

Partnership  real  estate  is  regarded 
as  partnership  assets  for  the  payment 
of  partnership  liabilities,  and  before 
the  widow  or  heir  can  claim,  the  firm 
debts  must  be  paid  and  the  rights  of 
the  partners  in  the  partnership  estate 
determined,  and  partnership  real  es- 
tate is  deemed  personalty  when  by 
agreement,  express  or  implied,  the 
partners  intend  it  to  be  treated  as  a 
part  of  their  capital  stock. 

Bowler  v.  Blair,  13  Ky.  Opin.  324. 


Where  partnership  real  estate  is  in- 
tended only  as  partnership  stock,  the 
claim  of  the  widow  or  heir  of  one  of 
the  partners  to  dower  can  not  be 
asserted,  so  as  to  affect  the  rights  of 
a  surviving  partner;  but  where  the 
claims  of  the  partnership  are  satis- 
fied, unless  the  articles  of  partnership 
show  a  different  intention,  the  widow 
and  heir  may  claim  dower. 

Bowler  v.  Blair,  13  Ky.  Opin.  324. 

Where  real  estate  has  been  pur- 
chased in  the  joint  names  of  the  par- 
ties foiming  a  partnership,  with  firm 
means,  and  so  held,  in  the  absence  of 
any  agreement  between  them  to  the 
contrary  it  must  at  law  be  regarded 
as  held  by  them  as  tenants  in  com- 
mon, but  in  equity  it  must  be  treated 
as  held  by  them  in  trust  for  the  firm, 
subject  to  the  rules  applicable  to 
partnership  personalty  and  liable  for 
the  firm  debts  and  the  claims  of  each 
partner  upon  the  others;  and  after 
these  claims  are  satisfied  the  residue 
of  it  will  belong  both  at  law  and  in 
equity  to  the  partners  as  tenants  in 
common,  and  where  the  wife  of  one 
of  such  partners  has  not  joined  in 
conveying  her  interest  and  he  dies, 
she  is  entitled  to  dower  in  his  undi* 
vided  interest  held  during  coverture. 
Given  v.  Clark,  13  Ky.  Opin.  676. 

In  the  absence  of  such  facts  and  cir 
cumstances  as  warrant  the  court  in 
finding  that  it  was  intended  or  agreed 
by  the  partners  that  their  real  estate 
should  be  regarded  as  personalty  for 
all  purposes,  it  should  only  be  so 
regarded  for  the  purpose  of  the  part- 
nership, and  after  these  are  answered 
the  surplus  should  be  held  to  be  real 
estate  for  other  purposes;  and  the 
wife  of  one  of  the  partners  who  died 
would  be  entitled  to  dower  in  such 
real  estate,  if  she  had  not  waived 
such  right  according  to  law. 

Long  V.  Watts,  13  Ky.  Opin.  723. 

§22.  Extent  of  right. 

Where  a  father  bought  a  tract  of 
land  and  directed  the  vendor  to  con- 
vey it  to  his  daughter,  and  a  few 
hours  before  the  father's  death  he 
called  on  the  grantor  to  remember  his 
promise  to  the  daughter;  and  no  deed 
or  writing  having  been  made  between 
the  parties,  a  direction  to  convey  to 
the  daughter,  and  future  recognition 
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of  the  gift  by  her  father,  must  be  re- 
garded as  a  gift  of  either  the  money 
or  land  to  her,  and  the  title  never  be- 
ing in  the  father,  either  equitable  or 
legal,  the  widow  is  not  entitled  to 
dower. 

Bottom  V.  Chandler,  2  Ky.  Opin. 
453. 

A  homestead  allotted  to  a  widow 
and  infant  children  shall  be  estimated 
in  allotting  dower,  and  if  the  dower 
allotted  is  not  equal  in  value  to  a 
homestead,  that  fact  should  have  been 
made  to  appear  in  order  to  show  that 
the  widow  was  prejudiced  by  the  fail- 
ure to  allot  to  her  a  homestead. 

Donaldson  v.  Donaldson's  Admr., 
9  Ky.  Opin.  618. 

§28.  Rights  of  creditors  of  husband. 

In  an  action  by  creditors  to  sub- 
ject land  to  the  payment  of  their 
debts,  which  had  been  conveyed  to 
the  wife  by  the  husband,  the  wife 
can  not  assert  her  claim  to  dower. 
Shanklin  v.  Shackler,  7  Ky.  Opin. 
577. 

The  husband's  real  estate  is  liable 
for  his  debts,  and  where  in  compro- 
mise of  a  creditor's  claim  the  wife 
refuses  to  join  in  a  conveyance  of  her 
husband's  property,  unless  she  re- 
ceives in  cash  a  sum  much  larger 
than  her  dower  interest,  and  such 
sum  is  paid  to  her  and  invested  in 
other  real  estate,  and  the  deed  taken 
in  her  name,  it  is  still  liable  for  debts 
owing  by  her  husband  and  may  be 
sold  to  pay  such  creditor,  and  the 
wife  has  only  a  first  lien  on  the  funds 
derived  to  the  extent  of  the  value  of 
her  dower  in  the  husband's  property 
first  sold. 

Jackson   v.   Potter,   13   Ky.   Opin. 
188. 

II.  INCHOATE  INTEREST. 

(A)    RIGHTS    AND    REMEDIES    OF 

Wi 


§29.  Nature  of  inchoate  interest. 

The  acceptance  of  a  vendee,  of  a 
husband's  conveyance,  while  having 
the  effect  to  estop  the  purchaser's 
vendees  from  denying  that  the  hus- 
band had  title,  it  can  not  be  construed 
into  an  admission  that  he  held  such 
an  estate  in  the  land  as  will  entitle 


his  surviving  wife  to  dower,  without 
proof  by  her  that  he  was  seized  and 
possessed  of  the  land  in  fee  simple. 
Boon  V.  Givens,  4  Ky.  Opin.  569. 

The  husband's  title  to  land  sold  un- 
der decree  may  be  acquired,  but  this 
does  not  divest  the  wife  of  her  right 
of  dower  therein. 

Myers  v.  Happerton,  3  Ky.  Opin. 
628. 

A  wife  is  not  endowed  with  lands 
purchased  and  paid  for  by  her  hus- 
band, but  which  he  held  merely  a  title 
bond  for,  and  which  the  husband  had 
conveyed  to  creditors  by  deed  of  as- 
signment, although  at  the  sale  of  all 
lands  under  the  assignment,  the  officer 
proclaimed  "subject  to  the  right  of 
dower  of    *    ♦     ♦ " 

Burton  v.  Robinson,  4  Ky.  Opin. 
451. 

§33.  Assignabiiity    of    inchoate    inter- 
est. 
Before  the  assignment  of  a  widow's 
dower,    she    has    an    interest   in   her 
deceased   husband's    estate   which   is 
the  subject  of  bargain  and  sale,  like 
any  other  inchoate  interest  in  realty. 
Wintersmith    v.    Goodin,    4    Ky. 
Opin.  67. 

The  wife  can  pass  a  dower  interest 
by  deed,  and  her  creditors  can  have 
the  dower  allotted  and  subject  same 
to  their  claims. 

Wintersmith    v.    Goodin,    4    Ky. 
Opin.  67. 

§34.  Saies  and  conveyances  subject 
to  dower. 
Where  the  husband,  before  his 
death,  conveys  real  estate,  the  deed 
not  purporting  to  convey  the  wife's 
interest,  her  name  not  appearing  in 
its  body,  she,  however,  signing  and 
acknowledging  such  deed,  her  dower 
is  not  canceled  and  she  may,  after 
her  husband's  death,  assert  her  claim 
of  dower. 

Lemming  v.  Mullins,  13  Ky.  Opin. 
194. 


(B)       BAR,      RELEASE,      OR      FOR- 
FEITURE. 

§37.  Statutory  provisions. 
A    wife's    dowable    interest    in    the 


631     (S  38) 


DOWER  II.  B. 


(S50)    632 


husband's  land  ceases  upon  her  sec- 
ond marriage. 

Payton   v.   Stagner,   2   Ky.   Opin. 
385. 

§38.  Power  of  husband  in  general. 

A  devise  to  children  of  "all  my  es- 
tate, real,  personal  and  mixed,  sub- 
ject to  the  dower  interest  to  my  wife, 
as  specified  in  the  second  clause 
above,"  limits  the  dower  to  the  use 
of  the  personal  and  real  property  dur- 
ing life. 

Ormsby   v.   Zanone,   4   Ky.    Opin. 
159. 

§  39.  Power  of  wife  in  general. 

The  refusal  of  the  wife  to  relinquish 
dower  can  not  enure  to  the  husband's 
benefit. 

Salter  v.   Salter,   9   Ky.   Opin.   89. 

§41.  Antenuptial       settlements      and 
agreements. 
Where,  in  a  marriage  contract,  it  is 
not  manifest  that  the  wife  was  to  re- . 
linquish  any  of  her  marital  rights  in  j 
the  property  of  her  intended  husband, ! 
she  is  entitled  to  dower  In  the  hus- 
band's land. 

Palmer   v.    Palmer,    7    Ky.    Opin. 
29. 

§46.  Judicial  sale  of  property. 

A  wife's  consent  to  a  judicial  sale 
of  her  husband's  land  and  her  accept- 
ance of  a  part  of  the  purchase  money 
estopped  her  from  asserting  her  con- 
tingent right  of  dower. 

Mcllvain  v.  Moss,  3  Ky.  Opin.  508. 

Where  a  wife  gives  her  consent  to  a 
judicial  sale  of  her  husband's  land  and 
accepts  a  part  of  the  purchase  money, 
she  is  estopped  from  asserting  her 
dower  ris^ht  in  the  land. 

Mcllvain  v.  Moss,  3  Ky.  Opin.  508. 

The  '\^ife  is  entitled  to  claim  dower 
in  her  husband's  real  estate  sold  at 
the  judgment  of  creditors,  and  bought 
by  a  purchaser  subject  to  the  wife's  j 
claim;  and  she  is  not  precluded  from  ! 
asserting  her  claim  because  of  the 
fact  that  her  husband  or  creditors 
have  given  her  |1,000,  when  she  has 
done  nothing  to  release  her  dower 
claim. 

Young  V.   Strother,  11   Ky.   Opin. 
575. 


§49.  Conveyance  or  release  by  wife. 
An  assignment  by  a  step-mother  to 
her  step-son,  of  her  contingent  right 
of  dower  and  distribution  in  bis 
father's  estate,  in  exchange  for  lands 
he  owned,  is  w^ithout  consideration, 
especially  where  her  husband  had  not 
signed  same. 

McCain  v.  Crab  tree,  3  Ky.  Opin. 
565. 

A  married  woman  is  not  bound  by 

her  verbal  contract  to  relinquish  ber 

dower,  but  has  a  right  to  abandon  it 

Elliott  v.  Spencer,  1  Ky.  Opin.  97. 

Where  title  to  the  property  conveyed 
to  a  wife  in  consideration  of  relin- 
quishment of  dower  vested  in  her,  she 
has  no  right  to  abandon  the  contract 
and  still  claim  the  property. 

Elliott  V.  Spencer.  1  Ky.  Opin.  97. 

The  wife  must  renounce  her  has- 
band's  will  before  she  can  have  dower 
assigned. 

Payton   v.    Stagner,    2   Ky.  Opin. 
385. 

Where  infancy  is  set  up  to  avoid 
the  effect  of  a  deed  relinquishing 
dower  more  than  twenty  years  after 
the  execution  of  the  deed  and  after 
the  old  family  bible  in  which  her 
age  was  recorded  is  lost  or  destroyed 
and  only  an  alleged  copy  is  in  exist- 
ence showing  such  birth,  the  entry 
of  which  was  made  by  one  who  mar- 
ried into  the  family,  and  the  evidence 
of  infancy  is  generally  unsatisfactory, 
and  the  father  of  such  child  testifies 
postively  that  she  was  over  twenty- 
one  years  of  age  when  the  deed  was 
executed,  should  create  in  the  chan- 
cellor's mind  much  doubt  as  to  such 
infancy  and  such  petition  should  be 
dismissed. 

Shawhan  v.  Smith.  11  Ky,  Opin. 
814. 

Where  a  married  woman  relin- 
quishes her  dower  in  the  body  of  the 
deed,  and  signs  and  acknowledges 
the  instrument,  her  right  to  dower 
passes. 

Stone  V.  Stubblefleld's  Admr..  13 
Ky.  Opin.  119. 

§50.  Estoppel. 

Where  appellant  appeared  in  open 
court  at  the  term  at  which  a  commis- 
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sioner  reported  the  sale  of  her  hus- 
band's land  and  relinquished  her  right 
to  dower  therein,  such  relinquish- 
ment did  not»  as  a  matter  of  law,  di- 
vest her  of  her  right  to  dower,  but 
estopped  her  from  asserting  such  right 
against  those  who  acted  upon  the 
faith  of  it,  and  purchased  a  part  of 
the  land  on  the  impression,  due  to 
such  voluntary  act,  that  it  was  free 
from  such  incumbrance. 

ElUs  V.  Grider,  6  Ky.  Opin.  29. 

When  the  land  in  which  a  married 
woman  claims  dower  was  sold  under 
decretal  sale  in  an  action  to  which 
she  was  a  party,  and  having  failed  then 
to  assert  claim,  she  is  estopped  to  en- 
force it  now. 

Stone  V.  Stone,  10  Ky.  Opin.  33. 

Where  a  widow  has  accepted  the 
provisions  of  the  husband's  will  she 
is  not  entitled  to  dower. 

Meyers  v.  Pointer,  10  Ky.   Opin. 
187. 

Where  a  married  woman,  to  induce 
the  court  to  set  aside  a  sale  of  her 
husband's  real  estate  subjected  to  pay 
his  debts,  offers  to  join  in  a  resale  and 
convey  her  dower  interest,  and  a  re- 
sale is  ordered,  the  sale  made  and  the 
purchase-money  paid,  and  a  commis- 
sioner of  the  court  has  conveyed  the 
interest  of  the  husband  and  wife,  such 
married  woman  is  estopped  after  the 
death  of  her  husband  to  claim  dower 
in  such  land. 

Jacobs  V.  Wurtz,  10  Ky.  Opin.  801. 

^^Tiere  a  married  woman  relin- 
quishes her  dower  upon  condition  that 
a  judicial  sale  be  set  aside,  and  the 
land  be  sold  over  again,  and  such  sale 
is  not  set  aside  the  relinquishment 
will  not  prevent  her  from  asserting 
her  right  of  dower  in  such  land. 

Martin  v.  Wurtz,  10  Ky.  Opin.  854. 

While  a  married  woman  may  estop 
herself  from  asserting  a  claim  of 
dower,  the  doctrine  should  not  be  car- 
ried too  far  or  interposed  unless  the 
proof  establishes  that  her  conduct  has 
misled  bona  fide  purchasers,  and  has 
induced  them  to  part  with  their  money 
in  a  manner  they  would  not  have 
otherwise  done;  and  a  representation  | 
by  the  court's  commissioner  or  other 
persons  that  a  married  woman  has  re- 


linquished her  dower  can  not  be  at- 
tributed to  a  married  woman  as  a 
fraud  which  will  bar  her  claim  of 
dower. 

Martin  v.  Wurtz,  10  Ky.  Opin.  854. 

§53.  Restoration  of  right. 

Where  the  wife  has  given  a  relin- 
quishment of  her  right  of  dower, 
though  the  commissioner,  when  sell- 
ing the  land,  proclaimed  that  the  wife 
had  a  potential  right  of  dower  in  it, 
this  would  not  have  the  effect  of.  .re- 
storing her  right. 

Taylor  v.   Crawdus,   4   Ky.   Opin. 
423. 

Where  at  the  sale  of  lands  for  which 
the  purchaser  held  only  a  title  bond, 
the  officer  proclaimed  that  the  wife's 
dower  interest  was  reserved,  and  such 
fact  was  reported  to  the  court  by  the 
commissioner  in  his  report  of  the  sale, 
such  fact  does  not  enlarge  the  wife's 
right  of  dower,  nor  bind  the  purchaser 
to  yield  to  her  a  greater  interest  in 
the  form  of  dower  than  she  might 
have  enforced  against  the  creditors 
as  vendees  of  her  husband. 

Burton  v.  Robinson,  4  Ky.  Opin. 
451. 


III.    RIGHTS    AND    REMEDIES    OP 

WIDOW. 

§  54.  Dower    consummated    before    as- 
signment. 

§56. Rights  of  widow  in  generai. 

A  clause  in  a  will  providing  for  the 
support  of  the  widow  out  of  the  estate 
of  the  testator  can  not  be  regarded  as 
having  been  made  in  lieu  of  dower. 
Wall  V.  Goode,  7  Ky.  Opin.  17. 

A  will  held  not  to  deprive  the  wife 
of  her  right  to  dower  in  the  land  of 
her  deceased  husband,  notwithstand- 
ing provision  was  made  in  the  will  for 
her  support  and  she  was  given  a  small 
part  of  the  personal  property  of  the 
estate. 

Wall  V.  Goode,  7  Ky.  Opin.  17. 

A  widow  is  entitled  to  dower  and  to 
occupy  the  mansion  house  until  the 
assignment  of  such  dower  or  the  sale 
of  the  property. 

Cass  V.  Smith,  Blair  &  Co.,  13  Ky. 
Opin.  613. 
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§57. Assignability  of  interest,  and 

conveyance  or  release. 
A  married  woman  may  alienate  her 
potential  right  of  dower,  but  can  only 
do  so  by  record. 

Rogers  v.  Isaacs,  6  Ky.  Opln.  518. 

Before  a  grantee  of  a  widow's  dower 
can  be  subrogated  to  the  rights  of 
the  widow,  he  must  set  up  in  his 
pleading  that  dower  has  not  been  as- 
signed her  out  of  her  husband's  estate, 
and  ask  to  be  substituted  to  her  rights, 
and  he  must  plead  facts  showing  that 
she  was  entitled  to  dower. 

Kaufman  v.  Landers,  9  Ky.  Opin. 
479. 

Where  a  woman  owning  a  dower  in- 
terest leases  it  for  life  to  another  for 
$50  per  annum,  and  the  lessee  trans- 
ferred it  to  another,  who  did  not  as- 
sume to  pay  the  annual  charges,  but 
took  possession,  he  became  liable  to 
pay  the  value  of  the  annual  dower 
interest,  and  the  woman  owning  it  may 
recover  it  and  have  the  dower  Interest 
sold  to  pay  the  rental. 

Sutherland  v.  Nunn,  13  Ky.  Opin. 
1078. 


§59.- 


-Election    between    homestead 


and  dower. 

A  widow  being  entitled  to  dower  in 

realty  left  by  her  husband  and  also 

to  a  homestead  in  such  property,  may 

assert  either,  but  can  not  claim  both. 

Funk  V.  Walters,  12  Ky.  Opin.  761. 

§60. Rights  of  creditors  of  widow. 

The  sale  of  the  wife's  dower  interest 

in  land  was  held  not  to  enure  to  the 

benefit  of  all  the  creditors  of  the  wife. 

Adams  v.  Howard,  6  Ky.  Opin.  84. 

The  facts  held  to  show  that  the  legal 
title  to  the  dower  interest  of  the  wife 
passed  on  the  death  of  the  wife  and 
her  husband,  under  1  Rev.  Stat.,  p. 
281,  ch.  24,  §  15,  and  a  subsequent  pur- 
chaser at  execution  sale  against  her 
took  nothing. 

Adams  v.  Howard,  6  Ky.  Opin.  84. 

§  65.  Rights  pending  assignment  of 
dower. 
The  wife  has  the  right  to  have  the 
lands  belonging  to  her  deceased  hus- 
band cultivated  until  her  dower  is  as- 
signed. 

Rousseau  &  Wells  v.  McClure,  2 
Ky.  Opin.  416. 


§  66.  Statutory  provisions  as  to  assign- 
ment. 
Under  Civil  Code  Practice.  §549, 
County  Courts  have  not  only  the  right 
to  assign  dower,  but  Jurisdiction  to 
determine  the  right  of  a  petitioner  for 
dower. 

Lawson  v.  Johnson,  7  Ky.  Opin. 
193. 

§68.  Assignment  by  act  or  agreement 
of  parties. 
It  is  the  duty  of  heirs  to  have  the 
widow's  dower  allotted  her  and  apon 
their  failure  to  do  so,  it  was  right  and 
proper  for  her  to  institute  proceed- 
ings against  them,  for  that  purpose, 
and  the  cost  of  such  a  proceeding  must 
be  paid  by  the  heirs. 

Butler  V.  Butier,  4  Ky.  Opin.  653. 

§70.  Actions  for  dower. 

§71. Nature   and  form   of  remedy. 

Nothing  can  be  presumed  in  favor 
of  the  regularity  of  a  proceeding  by 
warning  order:  but  the  record  must 
show  upon  its  face  that  the  provisions 
of  the  Code  have  been  substantially 
complied  with. 

Moore  v.  Speed,  7  Ky.  Opin.  238. 

§72. Right  of  action  and  defenses. 

The  allegation  in  an  answer  to  a 
petition  of  a  widow  for  dower,  that 
she  had  received  a  thousand  dollars' 
worth  of  property  from  her  husband, 
constitutes  no  bar  to  her  right  of 
dower. 

Horn  V.  Mize,  10  Ky.  Opin.  809. 

Neither  the  husband  guilty  of  al- 
leged .fraud,  nor  those  claiming  under 
him  as  volunteers,  or  who  accept  con- 
veyances from  him  with  knowledge 
that  they  were  made  for  a  fraudulent 
purpose,  can  be  heard  to  say  that  the 
husband  was  not  seized  of  the  land 
during  coverture,  in  order  to  defeat 
the  wife's  claim  to  dower. 

Fannessey   v.   Fannessey,   10  Ky. 
Opin.  788. 

Where,  during  the  lifetime  of  a  hus- 
band, the  wife  claims  a  homestead 
in  her  husband's  real  estate  as  against 
the  foreclosure  of  a  mortgage  in  which 
she  did  not  join,  claiming  it  in  her 
own  right,  and  it  has  been  allowed  to 
her  and  paid  to  her  out  of  the  pro- 
ceeds of  the  sale,  in  a  suit  for  dower 
after  her  husband's  death,  where  she 
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alleges  that  she  has  received  such 
cash  in  lieu  of  her  homestead  and 
that  she  then  has  it,  a  court  of  equity 
will  charge  it  to  her,  and  her  own 
recitals  estop  her  from  saying  that 
it  should  not  be  done. 

Hollo  way's  Exr.  v.  Harris,  13  Ky. 
Opin.  383. 

§  76. Parties. 

Before  a  judgment  can  be  rendered 
awarding  dower  to  the  widow  the 
children  must  be  parties  to  such  ac- 
tion. 

Nelson  V.  Rose,  8  Ky.  Opin.  371. 

§78. Pleading. 

Where  an  answer  alleges  the  facts 
sufficient,  if  true,  to  constitute  a  po- 
tential right  of  dower  in  the  land, 
which  defendant  had  a  right  to  have 
protected  by  the  court,  it  is  good  as 
against  a  demurrer. 

Berry  v.  Martin,  6  Ky.  Opin.  44. 

§81. Judgment  or  decree  for  dower. 

If  dower  is  given  to  a  widow  in  an 
action  to  sell  the  real  estate  of  her 
late  husband,  it  is  binding  upon  all 
parties  to  such  proceeding,  whether 
she  is  entitled  to  dower  or  not,  and 
it  can  not  be  questioned  by  them 
after  sixteen  years  from  the  date  of 
such  judgment. 

Allen  V.  Allen,  12  Ky.  Opin.  150. 

§82.  Appointment  and  proceedings  of 
commissioners    or    referees    to 
make  assignment. 
The  acts  of  commissioners  appointed 
to  allot  dower  should  be  approved,  un- 
less there  is  a  very  apparent  reason 
for  disturbing  their  action. 

Holmes  v.  Hopkins,  12  Ky.  Opin. 
245. 

Where  the  judgment  appointing  com- 
missioners to  allot  dower  fixes  the 
time  and  place  of  their  meeting,  and 
they  meet  in  accordance  with  such  or- 
der and  adjourn  to  another  day,  no 
additional  notice  is  required  to  bind 
the  parties  to  such  action. 

Bell  V.  Coleman,  13  Ky.  Opin.  403. 

§83.  Valuation  and  selection  of  prop- 
erty for  assignment. 

§84. in  general. 

An  allowance  of  $500  to  a  widow  in 
Ueu  of  the  property  required  by 
statute  to  be  set  apart  to  her,  was 


proper,  unless  she  received  other  prop- 
erty or  money  equivalent  to  the 
exempt  property  without  charge. 

Shawhan  v.   Taylor,   4  Ky.   Opin. 
■  573. 

A  voluntary  petition  between  ten- 
ants in   common,   if  free  from   fraud 

I  and  fairly  made,  will  have  the  effect 
to  transfer  the  dower  of  the  wives  of 
the  partitioners  to  the  lands  alloted  in 
such  partition,  and  the  wife  of  one 
party  to  the  partition  thereby  relin- 
quishes her  claim  of  dower  in  the  land 
given  to  the  other. 

Gross  V.   Leiber's   Admr.,   10   Ky. 

I  Opin.  316. 

§87. Improvements. 

Where  a  widow  is  entitled  to  dower 
in  five  hundred  acres  of  land  purchased 
,  by  three  different  grantees,  who  have 
I  each  made  valuable  improvements  on 
'  their  land,  proof  should  be  taken  of 
the  value  of  the  improvements  made 
by  each  of  the  purchasers  and  of  the 
value  of  the  improved  land  in  the  pos- 
session of  each,  and  dower  should  be 
allotted  so  as  to  put  an  equal  portion 
thereof  upon  the  lands  of  each  in  pro- 
portion to  the  quantity  held  by  each, 
in  order  that  each  may  be  made  to 
contribute  equally  out  of  the  land  re- 
ceived by  each  according  to  its  quan- 
;  tity  and  value. 

Horn  V.  Mize,  10  Ky.  Opin.  809. 

I  §  93.  Division   of   rents  and   profits. 

The  widow  to  whom  dower  in  land 
is  allotted  is  only  entitled  to  the 
rents  from  the  institution  of  the  ac- 
tion and  not  from  the  death  of  the 
husband. 

Holmes  v.  Hopkins,  12  Ky.  Opin. 
245. 

§  100.  Sale  of  land  for  purpose  of  as- 
signment. 

§  103. Disposition  of  proceeds. 

Where  a  married  woman  has  con- 
sented upon  the  record  by  an  answer 
sworn  to  and  filed,  to  take  a  part  of 
the  proceeds  of  the  sale  in  lieu  of 
her  potential  right  of  dower,  and  it 
is  afterward  decreed  that  she  is  en- 
titled to  dower,  it  is  error  for  the 
court  ;not  to  enforce  the  agreement; 
but  such  errof  can  not  affect  the  pur- 
chaser, since  she  is  entitled  out  of 
the  proceeds  of  such  sale  to  receive 
the  value  of  her  dower. 

W^right  V.  Boyd,  10  Ky.  Opin.  277. 
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When  the  heirs  and  devisees  of  the 
husband,  over  the  claim  and  protest 
of  the  widow,  receive  all  the  money 
from  the  sale  of  real  estate,  they  be- 
come liable  to  her  for  dower. 

Boyd  V.  Boyd,  10  Ky.  Opin.   548. 

§115.  Rights  and  liabilities  as  to  prop* 
erty  taken   in  lieu  of  dower  or 
statutory  estate. 
Where  property  was  conveyed  to  a 
wife  in  lieu  of  dower  in  other  prop- 
erty,  the  court  will  not  disturb  her 
right  to  the  property  which  accrued 
prior  to  the  debt  sought  to  be  enforced 
against  the  husband  and  to  subject  the 
property. 

Bell  V.  Redman,  7  Ky.  Opin.  217. 

§116.  Liens  and  enforcement  thereof. 
Where  a  widow  conveys  her  dower 
interest  in  land,  taking  notes  for  the 
purchase-price,  but  reserving  a  lien 
on  such  interest  to  secure  the  pay- 
ment of  the  purchase  money,  she  may 
enforce  such  lien  against  the  creditors 
of  her  grantee ;  and  the  fact  that  there 
was  included  in  such  notes  certain 
other  indebtedness  to  her  from  such 
grantee  will  not  prevent  her  from  en- 
forcing her  lien  to  the  extent  of  such 
purchase  money,  where  the  sum  due 
on  such  lien  can  be  ascertained. 

National    Bank    of    Lancaster    v. 

Slavin's  Trustees,  10  Ky.  Opin. 

739. 

DRAFTS. 

See  Bills  and  Notes. 

DRUGGISTS. 

Sale  of  intoxicating  liquors  by  drug- 
gist, see  Intoxicating  Liquors,  §  152. 

DRUNKARDS. 

§  3.  Guardians  or  comnnittees. 

In  a  trial  of  a  proceeding  ipstituted  i 
by  children  to  enjoin  a  parent  from  ; 
disposing  of  his  estate  and  asking  for 
the  appointment  of  a  committee  for 
him  on  the  ground  of  mental  imbecility  , 
produced  by  old  age,  disease  and  the  I 
execessive  use  of  intoxicants,  an  in- 
struction is  correct  charging  that  if 
the    jury   believe    from    the   evidence 
that  the  parent,  by  reason  of  the  in- 
firmities of,  age  or  the  excessive  use 


of  liquor,  or  disease,  is  not  possessed 
of  capacity  adequate  to  the  reason- 
ably prudential  management  and  oon- 
trol  of  such  property,  with  safety  to 
his  own  interests  and  the  just  and  law- 
ful demands  of  his  family,  they  miist 
find  defendant  not  capable  of  exer- 
cising dominion  over  his  property. 
Stevenson  v.  Stevenson,  13  Ky. 
Opin.  1012. 

Where  one  is  show^n  to  be  mentally 
incompetent  to  care  for  himself  and 
his  estate,  he  is  as  much  entitled  to 
the  protection  and  care  of  a  court  of 
equity  as  is  one  who  is  technically  a 
lunatic,  and  this  protection  may  be 
secured  upon  the  petition  of  next 
friends. 

Stevenson    v.    Stevenson,   13  Ky. 
Opin.  1021.  . 


DUE  PROCESS   OF  LAW. 
See  Constitutional  Law,  XL 


DUPLICITY. 

See  Indictment  and  Information,  §  125; 
Pleading,  §  64. 


DURESS. 

What  constitutes,  see  Mortgages,  $79. 

DYING  DECLARATIONS. 

See  Homicide,  VII.,  C. 
Admissibility  in  evidence,  see  Homi- 
cide, §215. 

EASEMENTS. 

I.  CREATION,       EXISTENCE       AND 

TERMINATION. 
§  4.  Prescription. 

§  5. In  general. 

§  15.  Implication. 

§  17. ^Ways  in  general. 

§  26.  Termination  in  general. 
§  36.  Evidence. 

II.  EXTENT    OF    RIGHT,    USE,    AND 

OBSTRUCTION. 
§  46.  Location 
§  48.— Ways. 

§  52.  Persons  entitled  to  use. 
§  56.  Obstruction  or  disturbance. 
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S  61.  Actions     for     establishment  for  its  use  in  common ;  and  its  use  for 

and  protection  of  easements.   !  a  long  time  and  its  repair  by  those 

§  62.  Actions  for  damages  for  in-  interested  created  a  right  which  can 

juries.  not   be   disturbed  without  their   con- 

§64, ^Rights  of  action  and  de-  sent. 

fenses.  Turner  y.  Goodman,  11  Ky.  Opin. 

§  71. ^Damages.  136. 


L     CREATION,     EXISTENCE     AND 
TERMINATION. 

§4.  Preacription. 

The  right  to  a  private  passway  may 
be  acquired  by  continual  use  for  15 
years  under  claim  of  right. 

Cobum  V.   Whlmer,  5  Ky.  Opin. 
17. 

§5d In  general. 

Where  a  spring  located  on  or  near 
the  dividing  line  between  two  land- 
owners has  been  for  a  long  period  of 
time  recognized  as  a  partnership 
spring,  and  verbal  assurances  have 
been  made  by  each  immediate  vendor 
to  his  vendee  that  the  spring  was  a 
partnership  spring,  and  that  the  own- 
ers of  both  tracts  were  entitled  to  use 
the  water,  they  each  have  a  right  to 
its  use;  and  if  the  correct  boundary 
line  disclosed  that  it  is  located  on  one 
side  of  the  line,  the  owner  of  the 
tract  on  the  other  side  has  an  ease- 
ment in  the  use  of  the  spring  that  he 
can  not  be  deprived  of  without  his 
consent. 

Rountree  v.  Lewis,  11  Ky.  Opin. 
68. 

Where  one  is  permitted  in  building 
his  building  to  make  the  wall  of  an- 
other a  part  of  his  wall  by  building 
ap  to  it  and  inserting  his  timbers  on 
it  for  support,  and  the  wall  stands 
for  many  years,  he  secures  and  has 
an  easement  in  such  wall. 

Smith  V.  Martin,  11  Ky.  Opin.  818. 

§15.  Implication. 

A  right  to  a  passway  by  necessity 
arises  in  case  the  vendor  owns  lands 
entirely  surrounding  the  land  sold  by 
him. 

Robinson  v.  Owsley,  5  Ky.  Opin. 
570. 

§17. Ways   In   general. 

The  fact  of  a  passway  having  been 
located  over  the  lands  of  those  in  in- 
terest was  a  sufficient  consideration 

21 


Where  a  right  of  a  roadway  is  se- 
cured by  contract  between  the  owner 
of  a  quarry  and  the  original  owner  of 
land,  and  the  way  has  been  in  use  for 
near  twenty  years,  upon  the  land  be- 
ing partitioned  the  way  must  be  left 

j  open  or  another  furnished  the  owners 
of  the  quarry,  equal  in  convenience 
to  the  old  way. 

Louisville  Tpk.  Co.  v.  Shadbum, 

I  12  Ky.  Opin.  377. 

W^here  a  landowner  agrees  to  the 
,  discontinuance  of  a  public  highway  in 
consideration  that  he  and  his  suc- 
,  cessors  in  the  ownership  of  the  land 
!  shall  have  a  right  of  way  out  to  a 
I  highway,  the  right  can  not  be  denied 
to  him. 

Evans  v.  Miller,  12  Ky.  Opin.  405. 

§26.  Termination  in  general. 
I  One  who  owns  an  easement  to  pass 
over  the  land  of  another,  evidenced 
by  a  written  contract  based  upon  a 
valuable  consideration,  can  not  be  de- 
prived of  his  easement  by  the  grantee 
of  him  who  has  granted  the  easement, 
when  the  grantee  of  the  land  had  no- 
tice of  the  existence  of  such  easement 
when  he  purchased. 

Porter  v.   Barclay,   13   Ky.   Opin. 
1090. 

§36.  Evidence. 

The  evidence  was  held  to  show  a 
prescriptive  right  to  a  passway  over 
lands  to  a  public  highway,  by  the  use 
of  the  passway  for  more  than  30  years 
by  persons  on  the  adjoining  farms. 
Dwyer  v.  Bass,  6  Ky.  Opin.  657. 

A  private  passway  can  not  be 
created  by  dedication;  but  it  must 
be  granted,  and  this  grant  must  be 
proven,  either  by  a  writing,  or  by  a 
continued  use  and  enjoyment,  under 
a  claim  of  right,  for  the  term  of  fif- 
teen years. 

Robinson  v.  Owsley,  5  Ky.  Opin. 
570. 
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II.   EXTENT  OP  RIGHT,  USE,  AND 
OBSTRUCTION. 

§46.  Location. 

§  48. Way*. 

A  passway  located  by  the  trial  court 
in  accordance  with  the  terms  of  a 
bond  for  a  deed»  was  held  to  be  con- 
venient and  fair  to  both  parties,  and 
will  not  be  disturbed  on  appeal. 

Finn   v.    Rochford,   13    Ky.   Opin. 
357. 

Where  a  bond  for  a  deed  contained 
a  reservation  of  a  right  of  way  over 
the  land,  but  did  not  locate  the  right 
of  way,  and  the  bond  has  been  de- 
stroyed by  fire,  the  court  upon  proof 
win  locate  such  right  of  way  in  a 
manner  so  as  to  injure  the  land  owner 
the  least. 

Finn   v.    Rochford,   13   Ky.    Opin. 
357. 

Where,  in  the  partition  of  land,  the 
commissioners  provide  in  their  report 
that  each  of  the  heirs  to  whom  sepa- 
rate lots  of  land  are  awarded  shall 
have  the  right  of  a  passage  over  the 
lands  of  the  others,  but  failed  to  lo- 
cate the  same,  it  is  not  to  be  construed 
as  meaning  that  one  was  to  have  a 
passageway  wherever  he  desired  over 
the  land  of  another,  but  such  a  way  as 
might  be  reasonably  necessary,  to  be 
located  as  far  as  practicable  with  re- 
gard to  the  advantages  and  disadvan- 
tages of  the  parties. 

Vancleave    v.    Hamilton,    13*  Ky. 
Opin.  720. 

§52.  Persons  entitled  to.  use. 

Where  one  purchases  real  estate 
and  takes  possession  of  the  same 
without  any  notice  or  knowledge  that 
a  third  person  had  been  granted  the 
right  to  use  a  well  on  the  premises 
by  the  owner's  grantor,  the  owner  can 
not  be  ousted  from  the  possession  of 
such  well,  and  notice  must  be  alleged 
and  proved  before  his  rights  can  be 
affected. 

Sharpe  v.  Matthews,  12  Ky.  Opin. 
27. 

§56.  Obstruction  or  disturbance. 

One  who  has  continuously  used  and 
claimed  the  right  to  use  an  easement 
or  passway  for  more  than  twenty 
years  has  the  right  to  remove  ob- 
structions placed  therein,  and  can  not 


be  held  liable  for  trespass  for  doing 

BO. 

Downey  v.   Urton,   10  Ky.  Opin. 
143. 

§61.  Actions  for  establishment  and 
protection  of  easennents. 
Where  in  plaintifTs  petition  it  is 
only  shown  that  a  party  and  the  pub- 
lic at  large  for  more  than  fifteen  years 
from  a  certain  date  continuously  and 
uninterruptedly  used  a  certain  pass- 
way,  claiming  and  holding  the  same  as 
a  passway,  the  petition  is  not  good 
as  an  averment  of  adverse  holding 
under  a  claim  of  right,  but  where  only 
an  answer  denying  the  averments  is 
filed,  its  filing  cures  the  defects  in  the 
petition. 

Hickman  v.  Sewell,  11  Ky.  Opin. 
153. 

§  62.  Actions  for  damages  for  injuries. 

§  64. Riglits  of  action  and  defenses. 

One  who  buys  real  estate  by  con- 
tract, knowing  at  the  time  that  there 
is  a  private  right  of  way  over  it,  can 
not  refuse  to  perform  his  contract  on 
account  of  such  easement 

Burton   v.    Shotwell,   9  Ky.  Opin. 
676. 

§  70. — Damages. 

Where  one  under  a  contract  is  en- 
titled to  a  conveyance  of  a  right  of 
way,  which  it  is  agreed  he  shall  re- 
ceive on  a  certain  date,  but  which  he 
does  not  receive  at  that  time,  but  he 
is  permitted  during  all  such  time  to 
use  and  enjoy  such  easement,  be  is 
only  entitled  to  nominal  damages  in 
a  suit  for  failure  to  convey  such  ease- 
ment to  him. 

Freeman  v.  Cooney,  9  Ky.  Opin. 
657. 


EJECTION. 

Of  passengers  or  intruders,  see  Car- 
riers, IV,  F. 

EJECTMENT. 

I,  RIGHT     OF     ACTION    AND     D& 

FENSES. 

§  8.  Title  to  support  action. 

S  9. ^In  general. 

§13. Equitable  tiUe. 

§  19.  Posession  of  defendant. 
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$22.  Defenses. 

5  24. ^Adverse  possession. 

§33.  Persons  entitled  to  sue. 

II.  JURISDICTION,  PARTIES,  PRO- 
CESS. Aira  INCIDENTAL  PRO- 
CEEDINGS. 

§36.  Jurisdiction    of    subject-mat- 
ter. 
§  37.  Jurisdiction  of  the  person. 
§  40.  Parties  plaintiff. 

§  41. In  general. 

§48.  Notice  to  tenant  and  entry 
of  consent  rule. 

m.  PLEADING    AND    EVIDENCE. 

§  62.  Declaration,  complaint,  or 
petition. 

§  63. Form    and    requisites    in 

general. 

§  64. Description  of  property. 

§  65. Title,  estate,  and  posses- 
sion of  plaintiff. 

§  68.  Plea,  answer,  and  disclaimer. 

§  69. Form    and    requisites    in 

general. 

§  80.  Issues,  proof,  and  variance. 

§  82. Necessity  of  proof  of  title 

of  all  coplaintiffs. 

§  84. Evidence  admissible  under 

pleadings. 

§  86.  Presumptions  and  burden  of 
proof. 

§  87.  Admissibility  of  evidence. 

§88. In  general. 

§95. Title  and  right  to  posses- 
sion. 

§96. ^Possession  and  ouster. 

m  TRIAL.  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT  AND 
REVIEfW. 

§105.  Mode  and  conduct  of  trial. 

§110.  Instructions. 

§113.  Judgment. 

§114. Form   and   requisites  in 

general. 

§  117. Operation  and  effect. 

§118.  Execution  and  enforcement 

of  Judgment 
§  120. Writ  of  possession. 

V.  DAMAGES,  MESNE  PROFITS,  IM- 
PROVEMENT AND  TAXES. 

§132.  Measure  of  damages  or 
profits. 

Of  limitation  on  right  to  sue,  see  Limi- 
tation of  Actions,  §  19. 

Recovery  for  in  action  of  trespass,  see 
Trespass,  §  16. 


I.     RIGHT     OF    ACTION    AND    DE- 
FENSES. 

§8.  Title  to  support  action. 

§9. In  general. 

A  person  seeking  to  recover  real 
estate  must  do  so,  if  at  all,  upon  the 
strength  of  his  own  title. 

Allen  V.  Smith,  8  Ky.  Opin.  84. 

To  entitle  plaintiff  in  ejectment  to 
recover,  he  must  connect  himself  with 
the  commonwealth  by  an  unbroken 
chain  of  paper  title,  or  show  title  by 
adverse  possession. 

Poynter  v.  Harding,  6  Ky.  Opin. 
406. 

The  evidence  was  held  not  to  show 
title  in  plaintiff. 

Poynter  v.  Harding,  6  Ky.  Opin. 
406. 

A  party  in  an  ejectment  suit  must 
recover,  if  at  all,  upon  the  strength 
of  his  own  title,  and  can  not  do  so 
upon  the  weakness  of  his  adversary's 
title. 

McDowell  V.  Wiseman,  1  Ky.  Opin. 
285. 

If  the  defendant's  position  was  that 
of  an  adverse  holder  and  claimant  of 
the  ground,  when  plaintiff  accepted 
the  deed,  the  plaintiff  could  not  main- 
tain his  action. 

McLaughlan    v.    Howard,    5    Ky. 
Opin.  443. 

In  ejectment,  the  plaintiff  can  re- 
cover only  on  the  strength  of  his  own 
title. 

Leffler  v.   Dunville,   7   Ky.    Opin. 
691. 

In  order  to  recover  in  ejectment, 
the  plaintiff  must  rely  on  his  own  title 
to  the  land,  and  not  the  want  of  title 
in  defendant. 

Bennett  v.  Darlington,  7  Ky.  Opin. 
504. 

One  having  color  of  title  can  not  be 
ejected  by  a  plaintiff  who  is  himself 
without  title,  but  who  relies  solely 
upon  his  former  possession. 

Bowling  V.  Shepherd,  9  Ky.  Opin. 
343. 

§  13. Equitable  title. 

Where  a  title  bond  was  issued  88 
years  before  any  real  claim  is  made 
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under  it,  and  where  the  holder  is  not 
in  possession  and  has  not  been,  his 
claim  is  too  uncertain  to  recover  the 
land  from  a  descendant  of  the  owner 
who  has  been  holding  the  land  ad- 
versely to  all  the  world  for  a  great 
period  of  titne. 

Allen  V.  Smith,  8  Ky.  Opin.  84. 

§19.  PosseMlon  of  defendant. 

One  who  does  not  hold  the  legal 
title  can  not  be  constructively  in  the 
possession  of  real  estate. 

Hardman  v.  Barclay,  5  Ky.  Opin. 
491. 

Where  plaintiff  in  ejectment  fails  to 
show  that  defendant  was  in  possession 
of  any  part  of  the  land  when  the  suit 
was  brought,  plaintiff  is  not  entitled  to 
any  relief  against  defendant. 

Dogget    V.    Blades    &    Shirley,    6 
Ky.  Opin.  360. 

§22.  Defenses. 

The  mere  existence  of  a  Uen  on 
real  estate,  if  set  up  by  one  having 
a  right  to  be  heard,  is  no  defense  to 
the  owner's  claim  to  title,  which  can 
not  be  defeated,  except  by  some  one 
holding  a  superior  claim. 

Hill  V.  Anderson's  Admr.,  10  Ky. 
Opin.  676. 

One  can  not  recover  in  ejectment 
against  one  having  an  easement  even 
though  he  may  own  the  property  over 
which  an  easement  exists. 

Smith  V.  Martin,  11  Ky.  Opin.  818. 

§  24. Adverse   possession. 

Where  the  defense  is  titled  by  ad- 
verse possession,  an  instruction  "that 
the  claim  of  possession  must  be  to  a 
well  defined  marked  boundary,"  is 
erroneous  as  a  natural  boundary  may 
exist  and  control  in  such  a  case. 

Osbom  V.  Hereford,  6  Ky.  Opin. 
110. 

§33.  Persons  entitled  to  sue. 

Where  a  trustee  has  been  invested 
with  the  legal  title  to  real  estate, 
the  beneficiaries  of  the  trust  can  not 
maintain  an  action  of  ejectment  to 
recover  the  land,  but  they  must  re- 
sort to  a  court  of  equity  to  enforce 
their  claims. 

Melton  V.  Caigill,  8  Ky.  Opin.  234. 


II.    JURISDICTION,    PARTIES,  PRO- 
CESS  AND   INCIDENTAL 
PROCEEDINGS. 

§36.  Jurisdiction  of  subject-matter. 

Where  land  is  sold  under  an  execu- 
tion, possession  of  the  land  must  be 
recovered  by  an  action  at  law  prose- 
cuted in  the  county  where  the  land 
lies. 

Buckman  v.   Clarkson's  Admr..  4 
Ky.  Opin.  642. 

§37.  Jurisdiction   of  tlie   person. 

One  can  not  be  divested  of  title 
to  real  estate  by  an  action  in  the  na- 
ture of  an  ejectment  without  being 
a  party  to  the  action,  and  in  the  ab- 
sence of  any  proof  whatever,  one  can 
not  by  a  pleading  admit  a  fact  for 
another  not  a  party. 

Whipple     V.      Louisville     School 
Board,  13  Ky.  Opin.  785. 

§40.  Parties  plaintiff. 

§41. In  general. 

Where  one  who  becomes  the  owner 
of  real  estate  contracts  to  sell  it  on 
a  bond  for  a  deed,  he  can  not  there- 
after, without  the  sale  contract  be  in 
good  faith  rescinded,  maintain  an  ac- 
tion for  the  possession  of  the  land  or 
a  part  of  it  for  the  benefit  of  the 
holder  of  the  title  bond,  for  he  is 
thereby  seeking  to  recover  the  land 
which  he  does  not  own  and  to  the  pos- 
session of  which  he  is  not  entitled. 
Hobson  V.  Hendrick,  13  Ky.  Opin. 
766. 

§48.  Notice  to  tenant  and  entry  of 
consent  rule. 
Where  appellee,  mother  of  J.,  de- 
ceased, entered  upon  and  took  posses- 
sion of  a  house  and  lot  belonging 
to  the  estate  under  a  parol  agreement 
with  the  intestate  before  he  died,  that 
she  was  to  have  same  as  a  homd  dur- 
ing her  lifetime,  in  consideration  of 
services  rendered  the  intestate  duing 
his  life;  before  appellee  can  be  ejected, 
she  is  entitled  to  notice  to  surrender 
possession  of  the  premises  to  the  heirs 
of  the  intestate. 

Jones  V.  Jones,  2  Ky.  Opin.  214. 

III.  PLEADING  AND  EVIDENCE. 

§  62.  Declaration,    complaint,    or   peti- 
tion. 
The  original  petition  was  defective 
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in  not  distinctly  stating  who  was  In 
possession  of  the  land  sought  to  be 
recovered,  and  the  alternative  aver- 
ment in  the  amendment,  that  the 
property  was  in  the  actual  possession 
of  the  defendant  or  some  tenant  un- 
der her,  is  also  defective. 

Handman  v.  Barclay,  5  Ky.  Opin. 
491. 

Where  a  petition  states  that  the 
plaintiff  is  the  owner  and  entitled  to 
the  possession  of  the  land,  and  after 
describing  the  land  it  then  alleges 
that  the  larger  portion  thereof  is  the 
property  of  the  plaintiff,  thus  contra- 
dicting the  previous  averment  that  he 
owned  all  of  the  land,  it  can  not  be 
determined  from  the  petition  what 
portion  of  the  land  belonged  to  the 
plaintiff. 

Casteel  v.  Scaggs,  5  Ky.  Opin.  185. 

§63. Form   and    requisites   in    gen^ 

eral. 
Even  though  defective,  a  petition  in 
ejectment  is  sufficient  to  withstand  a 
demurrer,  when  it  alleges  that  the 
plaintiff  is  the  owner  of  the  land  and 
is  entitled  to  the  possession. 

Hensley  v.  Breeding,  13  Ky.  Opin. 
943. 

§64^ Description  of  property. 

A  petition   to   recover   real   estate 

held  to  be  fatally  defective  for  failing 

to  describe,  even  in  general  terms,  the 

real  estate  sought  to  be  recovered. 

Womack  v.  Gardner,  6  Ky.  Opin. 

226. 

§65i. ^Title,    estate,   and    possession 

of  plaintiff. 
One  who  as  plaintiff  in  an  original 
action  proceeds  to  recover  real  estate 
and  quiet  his  title  thereto  against  the 
heirs,  their  vendees  and  tenants  claim- 
ing an  interest  in  certain  real  estate, 
when  finding  before  Judgment  that  he 
himself  is  without  title,  can  not  by 
purchasing  the  claims  of  the  heirs  who 
are  defendants  and  then  amending  his 
petition  in  his  original  action  have 
his  right  of  recovery  in  the  name  of 
the  heirs  or  under  their  title  against 
those  who  entered  as  tenants  or  pur- 
chasers under  such  heirs. 

Gillespie  v.  Bradford,  11  Ky.  Opin. 
804. 


§  68.  Plea,  answer,  and  disclaimer. 

Where  appellant  denies  that  appel- 
lee is  the  owner  and  entitled  to  the 
possession  of  the  land  described  in 
the  petition,  and  denies  that  he  now 
holds,  or  ever  held,  possession  of  the 
land  without  right,  and  denies  that  he 
has  for  years  unlawfully  kept  the 
plaintiff  out  of  possession,  the  import 
of  this  language  is  not  a  denial  of 
the  simple  fact  that  appellant  was  in 
possession  of  this  land  at  the  com- 
mencement of  the  action,  but  a  denial 
that  his  possession  was  unlawful; 
since  unless  every  allegation  of  the 
petition  is  specifically  denied,  it  is 
taken  as  true  for  the  purpose  of  the 
action,  and  it  is  not  necessary  to  in- 
troduce proof  on  that  point. 

Todd  V.  Bacon,  5  Ky.  Opin.  327. 

§69.^ Form  and  requisites  in  gen- 
eral. 
Wliere  an  answer  is  not  sufficient  to 
escape  a  Judgment  for  costs,  but  is 
evasive,  neither  denying  plaintiff's 
title  nor  defendant's  possession  of  the 
land,  and  simply  denying  that  she  "un- 
lawfully holds  possession  of  a  lot  be- 
longing to  the  plaintiffs,"  it  is  not  a 
denial  that  she  was  in  possession  in 
fact,  but  only  that  her  possession  is 
unlawful;  nor  does  a  denial  that  she 
"keeps  plaintiff  out  of  his  rightful 
property,"  deny  that  she  held  the 
ground,  nor  that  it  was  the  property 
of  the  co-plaintiff;  and  the  answer  is 
not  sufficient  to  escape  a  Judgment 
for  costs,  but  is  an  admission  of  title 
In  the  plaintiffs,  and  of  her  own  pos- 
session. 

Cunningham    v.    Collins,    2     Ky. 
Opin.  212. 

§80.  Issues,  proof,  and  variance. 

§82. Necessity  of  proof  of  title  of 

all  coplaintiffs. 
Before  one  can  recover  against  a 
party  in   the   possession   of  land   he 
must  show  in  himself  a  superior  legal 
title. 

Geer  v.  Winston,  1  Ky.  Opin.  373. 

A  party  in  actual  possession,  hold- 
ing under  an  unrecorded  deed  has  a 
superior  title  to  one  claiming  under 
a  subsequent  deed,  which  has  been 
recorded. 

Southard  v.  Page,  2  Ky.  Opin.  401. 
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§84. Evidence      admitsible    under 

pleadings. 
The  books  of  the  county  assessor  for 
a  certain  year  are  not  admissable  in 
eridence,  without  proof  by  the  as- 
sessor who  made  the  assessment  list, 
that  the  party  giving  them  in  swore 
to  them,  that  the  assessor  who  took 
them  is  dead  or  absent  from  the  state, 
and  in  either  event  proof  should  be 
made  of  the  handwriting  of  the  as- 
sessor. 

Starkle  v.  Ogden,  7  Ky.  Opin.  105. 

§86.  Presumptions     and     burden     of 
proof. 

Where  in  an  action  for  partition 
the  defendants  answer  denying  plain- 
tiffs' right  to  any  interest  in  the  land, 
and  claiming  the  whole  title  in  them- 
selves, and  the  case  was  transferred 
to  the  circuit  court,  it  assimied  the 
character  of  an  action  for  recovery 
of  land,  and  the  burden  was  on  the 
defendants  to  show  a  superior  title  in 
themselves. 

Younger  v.  Myerer  &  Field,  7  Ky. 
Opin.  560. 

WTiere  a  deed  under  which  the 
plaintiff  claims  title,  in  an  action  of 
ejectment,  contains  execptlons,  the 
burden  is  on  him  to  show  that  the 
land  in  controversy  is  not  within  the 
exceptions. 

Todd  V.  Bacon,  5  Ky.  Opin.  327. 

Where  a  patent  relied  on  for  title 
to  real  estate  contains  an  indefinite 
exclusion  of  acreage  and  the  defend- 
ant has  put  in  issue  plaintiffs  title, 
the  burden  rests  on  the  plaintiff  to 
show  that  the  land  which  he  claims 
is  not  within  the  acreage  excluded; 
but  when  he  has  shown  this  and  the 
defendant  seeks  shelter  under  an 
older  patent  which  also  contains  an 
exclusion,  the  burden  is  thrown  upon 
him  to  show  that  his  claim  is  not 
within  the  exclusion  in  his  own 
patent. 

Harris  v.  Lavin,  13  Ky.  Opin.  22. 

One  seeking  to  claim  land  in  the 
possession  of  another  who  claims  it 
under  a  survey,  has  the  burden  to 
show  a  superior  claim  either  by  vir- 
tue of  a  previous  appropriation  by 
entry  or  survey,  or  being  an  actual 
settler. 

Boyd  V.  James,  13  Ky.  Opin.  601. 


In  an  action  of  ejectment,  the  bur- 
den is  on  the  plaintiff  to  establish 
every  fact  necessary  to  be  shown  in 
order  to  recover.  He  recovers  on  the 
strength  of  his  own  right  and  not  upon 
the  weakness  of  his  adversary. 

Red  River  Iron  Mfg.  Co.  v.  Ralney, 
13  Ky.  Opin.  606. 

§87.  Admissibiiity  of  evidence. 

§88 In  general. 

In  an  action  of  ejectment,  wills, 
powers  of  attorney,  and  title  bonds 
are  admissible  as  evidence  for  the 
purpose  of  showing  that  the  party 
offering  them  claimed  under  those  to 
whom  the  land  in  controversy  was 
patented. 

Fannin  v.  Smalldridge,  4  Ky.  Opin. 
194. 

In  order  to  recover  under  a  sheriifs 
deed,  the  petition  must  show  the  exe- 
cution, levy  and  deed  of  the  sheriff, 
also  the  judgment  upon  which  the 
execution  issued;  since  the  judgment 
and  execution  are  the  authority  for 
selling,  and  must  be  exhibited  to  show 
that  the  party's  right  has  been  regu- 
larly deduced  from  the  original  claim- 
ant 

Chappell  V.  Sudduth,  5  Ky.  Opin. 
57. 

In  an  action  to  recover  land,  it  is 

not  necessary  for  the  plaintiff  to  shov 

title  back  beyond  the  common  source. 

Hogg   V.    Thurman,    5    Ky.   Opin. 

555. 

Where  the  actual  location  of  the 
land  in  contest  is  the  question  in- 
volved, the  general  recitals  in  a  deed 
should  not  be  allowed  to  control  the 
more  minute  description  subsequently 
given. 

Todd  V.  Bacon,  5  Ky.  Opin.  327. 

Where  the  land  embraced  in  a  deed 
lies  in  two  counties,  the  deed  may  be 
read  as  evidence,  in  an  action  of  eject- 
ment, if  it  has  been  recorded  in  the 
county  where  the  greater  part  of  the 
land  lies. 

Todd  V.  Bacon,  5  Ky.  Opin.  327. 

Where  in  an  ejectment  suit  an  at- 
tempt is  made  to  trace  the  source  of 
title  back  beyond  the  recollection  of 
any  except  very  aged  persons,  a  more 
liberal  rule  exists  as  to  the  introdac- 
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tioD  of  documents  than  where  the  oc- 
currenceB  are  of  a  recent  date. 

Alexander  v.  Vandyke,  9  Ky.  Opin. 
747. 

§95. Title  and  right  to  poMestion. 

Where  the  title  and  possession  of 
land  are  both  brought  in  question  by 
reason  of  the  alleged  unlawful  entry, 
the  result  of  the  litigation  determines 
the  question  of  title. 

Chapman  v.  Shannan,  6  Ky.  Opin. 
30. 

§96. Possesaion  and  ouater. 

Possession  is  evidence  of  title;  how- 
ever, it  may  be  explained  away  by 
evidence,  but  In  the  absence  of  all 
other  evidence  the  fact  of  a  plaintiff 
in  ejectment  having  been  once  pos- 
sessed of  the  land  will  be  sufficient, 
prima  facie,  to  authorize  a  recovery 
against  an  intruder  on  that  possession. 
Bowling  V.  Shepherd,  9  Ky.  Opin. 
343. 

Where  proof  of  former  possession  in 
an  ejectment  suit  establishes  a  prima 
facie  right  of  recovery,  it  follows  that 
plaintiff  must  recover  unless  the  de- 
fendant can  show  a  better  title  in 
himself  or  outstanding  in  another. 
Bowling  V.  Shepherd,  9  Ky.  Opin. 
343. 


n-.  TRIAL,  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT  AND 
REVIEW. 

§  105.  IMode  and  conduct  of  triai. 

In  an  action  of  ejectment,  where  the 
defense  pleaded  is  purely  legal,  there 
should  be  no  transfer  to  the  equity 
docket,  but  the  cause  should  proceed 
to  trial  as  an  action  at  law. 

Hatton  V.  Harman,  9  Ky.  Opin.  394. 

A  suit  in  ejectment  is  a  legal  ac- 
tion and  not  one  in  chancery. 

Nethercutt  v.  Bates,  9  Ky.  Opin. 
423. 

§110.  Instructions. 

Wliether  certain  land  is  embraced 
in  a  boundary  recited  in  the  evidence 
of  title  is  a  question  for  the  jury,  and 
the  court  should  instruct  that  if  the 
patents  and  deeds  in  the  chain  of  title 
down  to  plaintiff  included  the  land  in 
controversy,  the  finding  should  be  for 


plaintiff,  unless  the  defense  of  adverse 
possession  is  sustained  by  the  proof. 
Osbom  V.  Hereford,  6  Ky.  Opin. 
110. 

Under  a  prayer  of  a  petition  for  a 
judgment  for  land,  and  for  $300.00 
for  being  kept  out  of  possession  of  t&« 
land,  an  instruction  that  "If  the  jury 
find  for  the  plaintiff  they  may  also 
find  for  him  In  damages  the  reason- 
able rent  of  the  land  and  extra  costs 
of  prosecuting  this  suit  not  exceeding 
$400.00,"  is  improper,  as  no  extra  cost 
cai^  be  allowed,  the  only  costs  allow- 
able being  that  incidental  to  the  suit. 
Bailey's  Heirs  v.  Cottle,  4  Ky. 
Opin.  566. 

In  an  action  for  possession  of  land, 
an  instruction  that  if  the  jury  believe 
from  the  evidence  that  the  appellants 
and  those  under  whom  they  claim,  had 
been  in  the  continuous  possession 
since  1819,  of  the  land  embraced  in 
the  deed  to  S,  claiming  to  the  bound- 
ary of  said  land,  and  that  the  land  in 
controversy  was  included  by  said 
boundary,  the  law  was  for  appellant, 
is  erroneous,  in  that  the  converse  of 
the  proposition  would  be  that  if  the 
possession  had  not  been  continuous 
since  1819,  the  law  was  not  for  ap- 
pellants, and  was  misleading;  but  the 
jury  should  have  been  instructed  that 
fifteen  years'  uninterrupted  adverse 
possession  of  land  gives  a  perfect 
right  of  entry,  and  would  prevail  in 
ejectment  against  an  outstanding  elder 
patent. 

Sanders  v.  Ross,  4  Ky.  Opin.  312. 

An  instruction  "that  if  the  jury  be- 
lieve from  the  evidence  that  at  the 
date  of  the  action  begun,  plaintiff 
was  the  owner  of  the  land  in  contro- 
versy," is  erroneous  in  that  a  question 
of  law  as  to  the  ownership  of  the  land 
was  submitted;  but  the  jury  should 
have  been  instructed  that  if  from  the 
evidence  they  believed  "certain  facts 
existed"  (enumerating  them),  the  find- 
ing should  be  for  the  plaintiff. 

Salisberry  v.  Martin,  4  Ky.  Opin. 
122. 

An  instruction  is  erroneous  which 
allows  the  jury  to  consider  proof  of 
waste  in  making  up  its  assessment  of 
damages,  where  there  is  nothing  in 
the  petition  claiming  damages,  except 
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Buch  as  resulted  from  the  detention  of 
the  lands,  and  no  issue  was  raised  as 
to  waste. 

Alexander  v.  Vandyke,  9  Ky.  Opin. 

747. 

§  113.  Judgment. 

Where  the  vendee  of  real  estate 
brings  an  action  in  ejectment  against 
another  claimant  for  the  land  and  the 
title  is  put  in  issue  and  Judgment  ren- 
dered for  the  defendant,  the  privity  be- 
tween the  vendor  and  vendee  is  such 
as  to  make  the  action  on  the  part  of 
the  vendee  against  these  parties  con- 
clusive in  an  action  in  ejectment  after- 
ward instituted  by  the  vendor  against 
the  same  parties  to  recover  the  same 
land. 

Montague  v.  Mahan,  10  Ky.  Opin. 
267. 

§114. Form  and  requisites  In  gen- 
eral. 
Where,  by  the  terms  of  the  Judg- 
ment, it  is  left  for  the  clerk  or  sheriff 
to  determine  Judicially  what  land  is 
claimed  in  the  petition  for  possession, 
such  Judgment  is  void  for  uncertainty ; 
the  determination  of  what  land  plain- 
tiff was  entitled  to  possession  of,  be- 
ing for  the  court,  and  should  be  in- 
corporated in  the  Judgment 

Chamberlin  v.  Young,  8  Ky.  Opin. 
214. 

§117. Operation  and  effect. 

Where  the  legal  title  to  land  in  con- 
test is  in  one  not  a  plaintiff  or  de- 
fendant to  the  action,  he  can  not  be 
concluded  nor  his  title  passed  by  the 
pleadings,  proof,  or  Judgment  to  which 
he  was  not  a  party. 

Heath  v.  Beckham,  2  Ky.  Opin. 
196. 

A  Judgment  in  ejectment  settles 
nothing  but  the  right  of  the  plaintiff 
to  the  possession  of  the  premises  at 
the  time  of  the  institution  of  the  ac- 
tion. 

Talbott's  Admr.  v.  Dowd;  McKen- 
zie  v.  Dudley's  Admr.,  9  Ky. 
Opin.  139. 

Where  a  Judgment  in  ejectment  was 
rendered  in  1853  and  a  writ  of  pos- 
session issued  therein  in  1871,  the  is- 
suance of  such  a  writ  was  without  legal 
vitality  as  against  persons  not  parties 
to  the  ejectment  suit,  whose  adverse 


possession  had  ripened  into  perfect 
title,  and  the  issuing  of  such  a  writ 
will  not  disturb  their  possession  or 
title. 

Talbott's  Admr.  v.  Dowd;  McKen- 

zie    V.    Dudley's    Admr.,   9  Ky. 

Opin.  139. 

§118.  Execution    and    enforcement  of 

Judgment. 

§  120. Writ  of  pouestion. 

In  ejectment,  where  recovery  is 
had,  plaintiff  is  entitled  to  a  writ  of 
possession,  and  may  take  possession 
under  it,  but  in  a  suit  in  equity  where 
the  deeds  under  which  both  parties 
claim  have  no  defined  boundaries,  the 
chancellors  in  determining  the  rights 
of  the  parties  should  fix  and  establish 
the  boundaries,  so  as  to  enable  the  of- 
ficer who  executes  the  writ,  as  well 
as  the  parties,  to  know  the  boundaries 
of  their  respective  tracts  of  land. 
Chapman  v.  Shannan,  6  Ky.  Opin. 

30. 

A  writ  directing  the  sheriff  to  place 
plaintiff  in  possession  of  a  lot  at  N 
station  on  the  east  side  of  the  nil- 
road  "10  poles  in  front  to  two  rock 
comers,  and  running  back  16  poles  to 
two  rock  comers,"  neither  one  of  the 
comers  being  located  or  identified,  im- 
poses on  the  sheriff  the  duty,  not  only 
to  deliver  possession,  but  to  locate 
the  property,  and  the  latter  duty  can 
not  be  imposed  on  a  ministerial  officer. 
Womack  v.  Gardner,  6  Ky.  Opin! 
226. 

A  writ  of  possession  can  only  au- 
thorize the  dispossessing  of  the  par- 
ties to  the  suit,  and  has  no  effect  on 
a  stranger. 

Ransdall  v.  Tristler,  1  Ky.  Opin. 
226. 

Where  the  transcript  on  appeal  does 
not  show  that  any  Judgment  was  en- 
tered on  a  verdict  giving  plaintiff  the 
right  of  possession  of  real  estate,  a 
writ  of  possession  thereon  is  void  and 
acts  done  under  it  amount  to  a  tres- 
pass, and  the  occupant  of  such  real 
estate  is  entitled  to  recover  for  such 
trespass. 

Gore  V.  Bates,  9  Ky.  Opin.  171. 

Where  the  owner  of  real  estate  sues 
for  its  possession,  to  which  he  is  en- 
titled, the  chancellor  can  not  legally 
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withhold  from  him  the  writ  of  pos- 
session to  await  a  report  of  a  com- 
missioner of  the  value  of  rents  and 
improvements. 

Barton    v.    Brown,    13    Ky.    Opin. 
570. 


V.  DAMAGES,  MESNE  PROFITS,  IM- 
PROVEMENTS AND  TAXES. 

§132.  Measure  of  damages  or  profits. 
The  assessment  of  the  value  of  rents 
can  not  be  done  without  proof. 

Green  v.  Winston,  1  Ky.  Opin.  347. 


ELECTION. 

Abandonment  of  motion  for,  see  Trial, 
§75. 

As  to  defense,  see  Pleading,  §  369. 

Between  causes  of  action  set  forth  by 
petition,  see  Trial,  $  2. 

By  tenant,  see  Lanlord  and  Tenant, 
5  277. 

Motion  to  require  commonwealth  to 
elect  upon  which  count  it  will  pro- 
ceed, see  Criminal  Law,  9  1162. 

Of  purchaser  at  judicial  sale,  see  Ju- 
dicial Sales,  §  21. 

To  proceed  against  corporation  or  Its 
officers,  see  Action,  §  50. 

To  take  under  will  or  under  law,  see 
Wills,  §§  778,  780,  788,  791,  792.  796. 


ELECTION  OF  REMEDIES. 

S  2.  Causes  of  action  and  remedies 

subject  to  election. 
I  5.  Necessity  for  election. 
§  7.  Acts  constituting  election. 

§2.  Causes  of  action  and  remedies  sub- 
ject to  election. 
Where  a  contract  for  the  sale  of 
chattels  is  broken,  the  injured  party 
may  elect  to  sue  for  the  contract  price 
or  for  damages  sustained  by  him  by 
reason  of  the  breach  of  contract. 

Boone  County  Nat.  Bank  v.  Clem- 
ents. 9  Ky.  Opin.  205. 

§5.  Necessity  for  election. 

Refusal  of  plaintiff  to  elect  upon 
which  grounds  he  will  stand,  when 
required  to  do  so  by  order  of  court, 
is  good  cause  for  dismissal. 

Latham    &    Wilson    v.    Litsay.    7 
Ky.  Opin.  244. 


§7.  Acts  constituting  election. 

The  institution  of  an  action  upon 
contract  before  the  filing  of  petition  in 
bankruptcy  by  defendant,  can  not  be 
regarded  as  an  election  by  the  plain- 
tiff as  to  his  remedies,  where  the  other 
remedy  was  not  at  the  time  open  to 
him. 

Grimes  v.  Kinkead,  7   Ky.   Opin. 
611. 


ELECTIONS. 

III.  ELECTION  DISTRICTS  OR  PRE- 

CINCTS  AND  OFFICERS. 
§  48.  Creation    and    alteration    of 

districts  or  precincts. 
§  50.  Appointment,       qualification, 

and  tenure  of  officers. 

IV.  QUALIFICATION  OF  VOTERS. 

§  71.  Residence. 

§  87.  Forfeiting  of  citizenship  and 
disfranchisement. 

§  90. Conviction  of  crime. 

VIII.  CONDUCT  OF  ELECTION. 

§  224.  Rejection  of  vote  by  elec- 
tion officers. 

§  264.  Certificates  of  election. 

§  280.  Process    or    service    of   no- 
tice. 

X.  CONTESTS. 

§  290.  Evidence. 

§  293. Admissibility  In  general. 

§  306.  Costs. 

XI.  VIOLATIONS       OF       ELECTION 

LAWS. 
§  313.  Illegal  voting. 

Appeal   from    election    contest   board 

triable  de  novo,  see  Appeal,  §  893. 
Local  option  election,  see  Intoxicating 

Liquors,  III. 
Of  municipal   officers,   see   Municipal 

Corporations,  §  128. 
Reconsideration  of  election  of  school 

commissioner,      see     Schools     and 

School  Districts,   §  63. 


in.  ELECTION  DISTRICTS  OR  PRE- 
CINCTS AND  OFFICERS. 

§48.  Creation    and    alteration    of    dis- 
tricts or  precincts. 
Where  an  order  of  the  court  fixed 
!  the  boundary  of  a  voting  precinct  in 
1855,  and  such  boundary  is  acquiesced 
in  for  many  years,  it  is  against  public 
policy  to  declare  the  order  void   be- 
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cause   there   was  no   proper  petition : 
filed  upon  which  to  base  the  order.       I 
Cruther  v.  Shelby  R.  R.  Dlst.  of 
Shelby  Co..  11  Ky.  Opln.  404.       ' 

§50.  Appointment,    qualification,    and 
tenure  of  officers. 
Where  an  officer  tenders  his  reslg- , 
nation  before  the  time  to  hold  an  elec- 
tion,  to  take  effect  after  said   time, ' 
the  office  is  not  vacant,  and  no  elec- , 
tion   to  fill  the  office  can  be  legally ' 
held. 

Blount  V.  Anderson.  1  Ky.  Opin.  62.  ■ 

IV.  QUALIFICATION  OF  VOTERS. 

§71.  Residence. 

The  place  of  "residence,"  of  one  • 
claiming  the  right  to  vote,  is  the  place 
where  the  family  of  a  married  man 
resides,  unless  such  residence  is  for 
a  temporary  purpose  only;  and  if  the 
family  is  permanently  at  one  place, 
and  he  transacts  business  at  anothef, 
the  former  shall  be  his  residence. 

Waring  v.   Commonwealth,  4  Ky. ' 

Opin.  572.  1 

I 

§87.  Forfeiting  of  citizenahip  and  dis- 1 
franchisement.  | 

§  90. Conviction  of  crime. 

Whether  a  citizen  has  been   guilty  , 
of  an  offense  involving  the  forfeiture  j 
of  his  right  to  vote  is  necessarily  a  ] 
judicial   question   which   can   be   con- ! 
stitutionally  decided  by  the  judiciary 
on  a  full  and  fair  trial  on  an  indict- 
ment or  a  presentment,  but  can  not 
be  rightfully  adjudged  collaterally  or 
incidentally  by  the  officers  of  the  elec- 
tion; nor  can  a  test  oath  be  constitu- 
tionally required  in  such  case,  nor  the 
refusal  to  take  it  be  deemed  a  judicial 
trial  and  conviction  of  the  imputed  of- 
fense. 

Burkett  v.   McCarty,  1  Ky.  Opin. 
100. 

VIII.   CONDUCT  OF  ELECTION. 

§224.  Rejection  of  vote  by  election 
officers. 
The  constitutionality  of  a  law  en- 
acted by  the  Legislature  is  a  judicial 
question  to  be  determined  by  the 
courts,  and  the  judges  of  an  election 
are  not  called  upon  to  decide  the  ques- 
tion. 

Doyle  V.  Beard,  4  Ky.  Opin.  619. 


§264.  Certificates  of  election. 

The  board  for  examining  the  poll- 
books  and  giving  certificates  of  elec- 
tion are  not  required  to  perform  their 
duties  only  when  legal  elections  are 
held. 

Blount  V.  Anderson,  1  Ky.  Opin. 
62. 

§280.  Process  or  service  of  notice. 

Where,  in  an  election  contest  the 
defendant  answers  and  goes  to  trial  on 
the  merits,  it  is  thereafter  too  late 
for  him  to  raise  any  question  as  to  the 
want  or  sufficiency  of  a  notice  to  con- 
test. 

Davis  V.  Gatliff,  13  Ky.  Opin.  407. 


X.  CONTESTS. 

§290.  Evidence. 

§293. Admissibility  in  general. 

Upon  identification  of  one,  who 
voted  at  a  certain  precinct,  it  is 
proper  to  permit  the  poll  books  to  be 
read  as  evidence  to  the  jury  to  show 
that  his  vote  was  recorded  and 
counted. 

Waring  v.  Commonwealth,  4  Ky. 
Opin.  572. 

§306.  Costs. 

No  judicial  power  is  vested  in  the 
Legislature,  and  it  can  not  therefore 
render  a  judgment  for  costs  in  a  con- 
test of  election,  but  the  Legislature 
or  board  may  adjudge  the  costs 
against  the  unsuccessful  party,  and 
the  statement,  when  certified,  will 
authorize  the  circuit  or  county  cooit 
to  render  judgment  for  the  costs,  the 
certificate  being  evidence  only. 

Culbertson    v.    Prichard,    9    Ky. 
Opin.  618. 


XI.     VIOLATIONS    OF    ELECTION 

LAWS. 

§313.  Illegal  voting. 

An  indictment  for  illegal  voting, 
which  charges  the  holding  of  an  elec* 
tion,  the  precinct  in  which  accused 
voted,  the  candidate  for  whom  he 
voted  and  that  accused  was  not  a 
resident  of  the  state,  was  held  suf- 
ficient. 

Commonwealth  v.  Colbert,  7  Ky. 
Opin.  391. 
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EMANCIPATION. 
See  Slaves,  §  23. 

EMBEZZLEMENT. 

§  12.  Embezzlement  by  particular 

classes  of  persons. 

§  ^4. Agents. 

9  25.  Indictment  or  information. 
§26. Requisites  and  sufficiency 

in  general. 
I  45.  Trial. 
§  49. ^Verdict. 

§12.  Embezzlement       by       particular 
classes  of  persons. 

§  14. Agents. 

An  employer's  agent  entrusted  with 
the  collection  of  his  employer's  ac- 
counts is  not  guilty  of  embezzlement 
under  Gen.  Stat.  1883,  ch.  29,  art.  12, 
§  2,  who  collects  the  accounts  and 
fails  upon  demand  to  pay  the  proceeds 
to  such  employer;  but  where  property 
or  things  which  are  the  subjects  of 
larceny  are  entrusted  to  a  person  to  be 
delivered  at  a  place  or  to  a  person  to 
whom  the  property  was  to  be  deliv- 
ered, and  there  is  failure  to  do  so,  it 
will  amount  to  embezzlement. 

Commonwealth    v.    Bull,    12    Ky. 
Opin.  404. 

§25.  Indictment  or  information. 

§26d Requisites   and   sufficiency   In 

general. 
Under  Gen.  Stat.  a883.  art.  12,  ch. 
29,  S  2,  an  indictment  is  not  good  in 
charging  embezzlement  when  it  fails 
to  allege  that  the  money  was  delivered 
or  entrusted  to  the  accused  to  be  de- 
livered to  a  particular  person  at  any 
place  or  to  any  person,  and  that  he 
fraudulently  converted  or  secreted  it 
for  that  purpose. 

Fairleigh    v.    Commonwealth,    12 

Opin.  592. 

General  Stat.  1883,  art.  12,  ch.  29, 
Sl>  applies  to  embezzlement  from  a 
corporation,  and  under  such  section 
the  indictment  to  be  good  must  al- 
lege by  fact  or  inference  that  the 
company  is  an  incorporated  company. 
Fairleigh  v.  Commonwealth,  12  Ky. 
Opin.  592. 

To  make  an  indictment  good  under 
Gen.  Stat.  1883,  ch.  29,  art.  11,  §  5,  it 
must  be  charged  that  the  accused  wil- 


fully misappropriated,  misapplied,  con- 
cealed and  used  the  money  of  the 
state  of  Kentucky,  of  which  he  had  the 
custody,  control  and  possession,  for 
his  own  use  and  purpose  or  the  use 
of  another  with  intent  to  deprive  the 
commonwealth  of  the  same. 

Commonwealth  v.  Wilson,  13  Ky. 
Opin.  984. 

§45.  Trial. 

§49. Verdict. 

A  messenger  charged  with  having 
embezzled  one  dollar  entrusted  to  him 
for  delivery  to  another,  and  convicted, 
can  not  be  given  greater  punishment 
that  that  provided  in  cases  of  petit 
larceny,  since  an  embezzler  can  not 
be  punished  as  a  felon  unless  the 
property    embezzled    is    sufficient    to 

!  amount  to  grand  larceny  if  one  was 

'  charged  with  its  theft. 

I         Commonwealth  v.   Hicks,   11   Ky. 
Opin.  891. 

EMINENT  DOMAIN. 

I.  NATURE,  EXTENT,  AND  DELE- 

GATION  OF  POWER. 
§  6.  Delegation  of  power. 

§  10. To  private  corporation. 

§  16.  Particular  uses  or  purposes. 
§  20. Railroads. 

II.  COMPENSATION. 

(A)   NECESSITY  AND  SUFFICIEN- 
CY IN  GENERAL. 
§  73.  Necessity  of  payment  before 

taking. 
§  74. In  general. 

(C)  MEASURE  AND  AIV10UNT. 

§  122.  Necessity  of  just  or  full 
compensation  or  indemnity. 

§  135.  Taking  part  of  tract  or 
property. 

§  136. In  general. 

§139.  Injuries  to  property  not 
taken. 

§  144.  Deduction  or  set-off  of  bene- 
fits. 

§  145. In  general. 

§  150.  Inadequate  or  excessive 
compensation. 

(D)  PERSONS      ENTITLED      AND 

PAYMENT. 
§  151.  Persons  entitled. 
§  152. In  general. 

III.  PROCEEDINGS  TO  TAKE  PROP- 

ERTY   AND    ASSESS    COM- 
PENSATION. 
§  172.  Jurisdiction. 
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§  213.  Assessment  by  Jury. 

§  225.  Assessment  by  commission- 
ers, appraisers,  or  viewers. 

§  226. ^Application  and  proceed- 
ings thereon. 

§  250.  Appeal. 

§  261. Trial  de  novo. 

Destroying    building    to    arrest    con- 
flagration, see  States,  8  85. 


I.    NATURE.    EXTENT,   AND   DELE- 
GATION   OP    POWER. 

§  6.  Delegation  of  power. 

§10. To  private  corporation. 

The  Kentucky  and  Indiana  Bridge 
Co.,  under  its  charter,  has  no  power 
to  appropriate  land  to  be  used  in 
building  a  railroad  to  connect  its 
bridge  with  other  railroads,  as  such 
appropriation  by  condemnation  can 
only  be  had  by  a  railroad  company; 
and  under  the  general  act  of  1882,  it 
follows  that  the  Louisville  Chancery 
Court  has  no  jurisdiction  of  the  peti- 
tion filed  by  the  Bridge  Company. 

Boone    v.    Kentucky    &    Indiana 
Bridge  Co.,  13  Ky.  Opln.  981. 

§  16.  Particular   uaes   or  purposes. 

§20. Railroads. 

Where  a  railroad  company  entered 
upon  plaintiff's  land  and  proceeded  to 
construct  its  roadbed  thereon,  with- 
out condemning  the  land  as  provided 
by  law,  the  railroad  company  is  liable 
to  those  in  possession  and  holding  a 
legal  title,  for  the  injury  committed  to 
the  land,  although  the  damages  to  the 
land  may  have  been  assessed  and  paid 
In  the  name  of  another  person  not 
in  possession  and  not  entitled  thereto. 
Elizabethtown,  &c.,  R.  Co.  v.  Fos- 
ter, 7  Ky.  Opin.  467. 


II.  COMPENSATION. 

(A)    NECESSITY  AND  SUFFICIENCY 
IN  GENERAL. 

§  73.  Necessity  of  payment  before  tak- 
ing. 

§74. In  general. 

Private  property  can  not  be  taken 
for  a  public  use  until  just  compensa- 
tion has  first  been  made. 

Nashville  &  Chattanooga  R.  Co.  v. 
Murphy,  6  Ky.  Opin.  118. 


Wliere  damages  are  awarded  to  the 
owners  of  land  taken  for  a  highvaj, 
such  damages  must  be  tendered  or 
paid  Into  court  before  their  land  can 
be  taken. 

Baker  v.  Tandy,  8  Ky.  Opln.  701. 

(C)    MEASURE    AND   AMOUNT. 

§122.  Necessity  of  Just  or  full  com- 
pensation or  indemnity. 
If  land  is  taken  for  a  public  use. 
the  damage  must  be  ascertained  by 
the  jury,  unless  the  right  to  assess- 
ment by  a  jury  is  waived  by  the 
owners  agreeing  to  accept  whaterer 
the  court  may  deem  just. 

Mitchell  V.  Baker,  7  Ky.  Opin.  24. 

§  135.  Taking    part   of   tract   or  prop- 
erty. 

§136.^ In  general. 

In  estimating  damages  for  land  taken, 
the  defendants  are  entitled  to  be  paid 
the  value  to  them  of  the  land  taken, 
notwithstanding  any  enhancement  in 
the  value  of  those  not  taken,  but  the 
jury  should  be  instructed  that  in 
estimating  the  value  of  the  land  taken, 
the  enhanced  value,  if  any,  to  the  en- 
tire tract,  should  not  be  allowed  to 
enter  into  their  estimate  at  all. 

Elizabethtown  &  Paducah  R.  Co. 
V.  Klingensmiths,  4  Ky.  Opin. 
445. 

As  the  owner  of  the  land  has  the 
right  to  demand  pay  for  that  taken 
notwithstanding  that  the  use  to  which 
it  may  be  put.  may  greatly  enhance 
the  value  of  the  remaining  land,  he 
can  not  be  allowed  to  avail  himself 
of  this  enhancement  to  increase  the 
value  of  that  for  which  the  public  is 
required  to  pay. 

Elizabethtown  &c.  R.  Co.  v. 
Kurtz,  4  Ky.  Opin.  71. 

§139.  Injuries  to  property  not  taken. 
In  an  eminent  domain  proceeding 
for  damages  for  taking  property  by 
a  railroad  company,  no  fact  which  does 
not  certainly  and  absolutely  have  the 
effect  of  causing  an  immediate  and 
definite  depreciation  of  value  shall  be 
taken  into  consideration. 

Elizabethtown  &c.  R.  Co.  v.  Kurtz, 
4   Ky.  Opin.  71. 

Since  appellees  are  entitled  to  be 
paid  the  value  of  the  land  taken,  not- 
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withstanding  any  enhancement  in  the 
value  of  those  not  taken,  by  reason  of 
the  construction  of  appellants'  road, 
the  Jury  should  have  been  instructed, 
that  in  estimating  the  value  of  the 
land  taken,  the  enhanced  value,  if  any, 
to  the  entire  tract  should  not  be  al- 
lowed to  enter  into  their  estimate  at 
all. 

Elizabethtown  &  Paducah  Ry.  Co. 
V.  EUnglesmiths,  5  Ky.  Opin.  94. 

§144.  Deduction  or  set-off  of  benefits. 

§145. In  general. 

Speculative  advantages  or  disadvan- 
tages, indepedent  of  the  intrinsic 
value  of  the  property  from  the  im- 
provements are  a  matter  of  set-off 
against  each  other,  and  do  not  affect 
the  dry  claim  for  the  intrinsic  value 
of  the  property  taken. 

Elizabethtown  &c.  R.  Co.  v.  Kurtz, 
4  Ky.  Opin.  71. 

Just  compensation  to  the  owner  for 
taking  his  property  for  public  use 
without  his  consent,  means  the  actual 
value  thereof  in  money,  without  any 
deduction  for  estimated  profit,  or  the 
advantages  accruing  to  the  owner  for 
the  public  use. 

Elizabethtown  &c.  R.  Co.  v.  Kurtz, 
4  Ky.  Opin.  71. 

Damages  occasioned,  danger  of  fire, 
injuring  of  stock,  inconvenience  of 
hauling  across  the  track,  and  discom- 
fort of  passing  trains,  are  consequent 
tial,  and  are  set-off  by  the  provisions 
in  the  charter  of  a  railroad  company, 
providing  "advantages  to  such  residue 
of  property  to  be  derived  from  the 
building  and  operating  of  said  road  by, 
through  or  near  such  residue." 

Elizabethtown  &c.  R.  Co.  v.  Kurtz, 
4  Ky.  Opin.  71. 

§150.  Inadequate  or  excessive  compen- 
sation. 
Where  R.  assessed  his  land  at  about 
120.00  per  acre,  and  the  railroad  com- 
pany took  three  acres,  and  cut  off 
about  fifteen  from  the  main  land,  a 
judgment  in  damages  for  $464.00  is 
excessive. 

Elizabethtown  &  Paducah  R.  Co. 
V.  Stickler,  4  Ky.  Opin.  446. 

Where  the  judgment  is  for  more 
than  the  entire  value  of  the  land 
taken  and  the  fifteen  acres   cut  off 


by  the  road,  and  exceeds  the  entire 
value  according  to  the  assessment 
made  by  appellee,  the  damages  al- 
lowed are  unreasonable  and  excessive. 
Elizabethtown  &  Paducah  Ry.  Co. 
V.  Stickler,  5  Ky.  Opin.  165. 

(D)  PERSONS  ENTITLED  AND  PAY- 
MENT. 

§151.  Persons  entitled. 

§  152. In  general. 

Where  the  owners  of  mill  property 
agree  that  a  third  person  may  rebuild 
and  repair  a  mill  and  reimburse  him- 
self out  of  the  rents  and  use  of  the 
mill,  and  after  it  is  rebuilt  the  state 
condemns  it  and  takes  it,  the  person 
rebuilding  it  is  entitled  to  participate 
in  the  money  due  from  the  state  on 
account  of  such  condemnation. 

Hazelrigg  v.  McGuire,  8  Ky.  Opin. 
74. 

Where  one  has  sold  land  to  another, 
executing  to  him  a  title  bond,  the 
holder  of  such  bond  is  the  equitable 
owner  of  the  land  and  is  entitled  to 
damages  sustained  by  reason  of  the 
establishment  of  a  highway  over  or 
through  such  land,  and  even  a  tenant 
may  be  awarded  damages  to  the  ex- 
tent that  he  has  sustained  injury  in 
such  a  case. 

Grider  v.  Porter,  13  Ky.  Opin.  532. 

III.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COMPEN- 
SATION. 

§  172.  Jurisdiction. 

The  statute  gives  the  county  court 
exclusive  original  jurisdiction  of  pro- 
ceedings by  a  railroad  company  to  ap- 
propriate a  right  of  way,  and  no  other 
court  can  exercise  any  such  original 
jurisdiction;  since  original  jurisdic- 
tion can  not  be  given  by  consent  upon 
a  court  having  only  appellate  juris- 
diction. 

Mississippi  Cent.  R.  Co.  v.  Davi», 
8  Ky.  Opin.  524. 

The  statutes  gives  jurisdiction  to 
the  county  court  to  hear  exceptions 
filed  to  the  award  of  commissioners 
in  a  proceeding  by  a  railroad  com- 
pany to  appropriate  a  right  of  way, 
and  the  transfer  of  such  a  cause  to 
the  common  pleas  court  by  consent  o> 
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both    parties    will    not    give    probate 
jurisdiction  to  hear  such  cause. 

Mississippi  Cent.  R.  Co.  v.  Davis, 
8  Ky.  Opin.  524. 

§213.  Assessment  by  Jury. 

Where  a  person's  property  is  being 
taken  from  him  without  his  consent, 
to  be  used  as  a  highway,  he  is  not 
bound  to  refuse  to  accept  a  sum  for 
his  property  upon  pain  of  his  silence 
being  taken  for  his  willingness  that 
the  court  should  act  on  a  subject 
about  which  it  could  not  act  except 
by  his  consent,  since  under  such  cir- 
cumstances he  is  entitled  to  have  his 
damages  fixed  by  jury. 

Allen  v.  Wilcox,  10  Ky.  Opin.  463. 

§225.  Assesement    by    commissioners, 

appraisers,  or  viewers. 
§226. Application   and   proceedings 

thereon. 
The  statute  which  declares  that  a 
writ  of  ad  quod  damnum  shall  be 
awarded  '*if  desired  by  the  proprietor, 
or  if  the  court  see  cause  for  award- 
ing the  writ,"  means  that  where  any 
legal  cause  exists  for  ordering  the 
writ,  it  is  the  duty  of  the  court  to 
award  it. 

Allen  V.  Wilcox,  10  Ky.  Opin.  463. 

§250.  Appeal. 

§  261. Trial  de  novo. 

W^here  an  appeal  is  taken  from  the 
county  court  to  the  circuit  court  in  a 
proceeding  to  condemn  land  for  rail- 
road purposes,  the  case  on  appeal  is 
to  be  tried  de  novo,  it  being  a  special 
proceeding  not  governed  by  the  law 
of  appeals  in  other  cases. 

Chattaroi  R.  Co.  v.  Biggs.  13  Ky. 

,     Opin.   902. 

ENTIRETY. 

Tenants   by,   see   Husband  and  Wife, 
§16. 

ENTRY. 

Rights  acquired  by,  see  Public  Lands, 

§32. 
Rights   acquired   by  pre-emption,   see 

Public   Lands,    §  34. 


EQUITABLE  ASSIGNMENTS. 
See  Assignments,  §  73. 


EQUITY. 

I.  JURISDICTION,  PRINCIPLES,  AND 

MAXIMS. 

(A)  NATURE,      GROUNDS.     SUB- 

JECTS  AND  EXTENT  OF 
JURISDICTION  IN  GEN- 
ERAL. 

§  1.  Nature  and  source  of  Juris- 
diction. 

S  3.  Grounds  of  jurisdiction  io 
general. 

$    5.  Mistake. 

§    6. In  general. 

§    7. Of  law. 

§  10.  Fraud. 

§  11. In  general. 

§  15.  Subjects  of  jurisdiction  in 
generaL 

§  23.  Contracts  in  general. 

1 32.  Jurisdiction  of  property  or 
other  subject-matter. 

(B)  REMEDY  AT  LAW  AND  MUL- 

TIPLICITY OF  SUITS. 
§  45.  Adequacy  of  legal  remedy. 

§  46. In  general. 

S  51.  MulUplicity  of  suits. 

(C)  PRINCIPLES      AND     MAXIMS 

OF  EQUITY. 
§  54.  Application  and  operation  in 

general. 
§  60.  Where  equities  are  equal,  the 

first  in  time  will  prevail. 
§  65.  He   who   comes   into  equity 

must  come  with  clean  hands. 

II.  LACHES  AND  STALE  DEMANDS. 

§  67.  Nature  and  elements  in  gen- 
eral. 

S  68.  Grounds  and  essentials  of 
bar. 

§  71. Lapse  of  time. 

IV.  PLEADING. 

(A)   ORIGINAL  BILL. 
§  133.  Premises    or    statement  of 
cause  of  action. 

V.  EVIDENCE. 

§  346.  Presumptions     and    burden 

of  proof. 
§  347.  Admissibility. 
§  348.  Weight  and  sufficiency. 

VI.  TAKING  AND  FILING  PROOFS. 

§  350.  Time  for  taking. 

§  351.  Examination  of  witnesses. 

§  353. Cross-examination     and 

re-examination. 

VIII.  HEARING,  SUBMISSION  OF  IS- 
SUES TO  JURY,  AND  RE- 
HEARING. 
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§376.  Submission  of  issues  to 
Jury. 

§  377. In  general. 

§380. ^Proceedings  at  trial. 

IX.  MASTERS      AND     COMMISSION- 

ERS, AND  PROCEEDINGS  BE- 
FORE THEM. 

§  395.  Powers    and    functions    in 

general. 
§398.  Ldabilities  on  official  bond. 
§406.  Report. 
§  407. ^Form  and  sufficiency  in 

general. 

X.  DECREE     AND     ENFORCEMENT 

THEREOF. 

§  415.  Nature  and  essentials  in 
general. 

§  422.  Final  decree. 

§  423.  Nature  and  extent  of  relief 
in  general. 

§  428.  EIntry  and  record. 

§  429.  Amendment  or  modifica- 
tion. 

See  Alteration  of  Instruments;  Can- 
cellation of  Instruments;  Contribu- 
tion; Conversion;  Creditors'  Suit; 
Discovery ;  Injunction ;  Quieting 
Title;  Receivers;  Reformation  of 
Instruments;  Specific  Performance; 
Subrogation. 

Alternative  relief,  see  Injunction,  §  194. 

Complicated  transactions,  see  Ac- 
counts, §  6. 

Equitable  accounting,  see  Accounts, 
§17. 

E3quitable  action  to  enforce  judgment, 
see  Judgment,  §  854. 

Equitable  estoppel,  see  Estoppel,  III. 

Equitable  interests  attachable,  see  At- 
tacliment,  §  58. 

Equitable  interests  subject  to  execu- 
tion, see  Execution,  §  40. 

Equitable  liens,  see  Liens,  §§  7,  8. 

Equitable  relief  against  judgment,  see 
Judgment,  X. 

Equitable  set-off,  see  Set-off  and 
Counterclaim,  §  8. 

Recovery  of  property  fraudulently  con- 
veyed, see  Fraudulent  Conveyances, 
9  225. 

Suit  for  partition,  see  Partition,  II. 

Suit  to  rescind  contract  for  sale  of 
land,  see  Action,  §  21. 

Trying  questions  of  fact  by  jury,  see 
Action,  §  21. 

Vendee's  lien,  see  Vendor  and  Pur- 
chaser, §  337. 


I.  JURISDICTION,  PRINCIPLES  AND 

MAXIMS. 

(A)  NATURE,  GROUNDS,  SUBJECTS 
AND  EXTENT   OF  JURISDIC- 
TION   IN   GENERAL. 

§  1.  Nature  and  source  of  Jurisdiction. 
Where  issues  have  been  formed  be- 
tween litigants,  in  which  one  is  charg- 
ed with  trespass  by  removing  a  gate, 
and  the  issues  have  been  determined 
on  appeal,  a  chancellor  has  no  power 
to  modify  the  judgment  rendered  by 
the  court  of  law. 

Thomas    v.    Clark,    10    Ky.    Opin. 
805. 

§3.  Grounds  of  jurisdiction  in  general. 
Where  persons  with  full  knowledge 
of  their  rights  accepted  less  than  they 
had  a  right  to  demand,  or  adopted  the 
construction  placed  upon  the  charter 
by  the  company,  upon  which  the  de- 
mand was  made,  they  can  not  obtain 
relief  in  a  court  of  equity. 

Louisville  &  N.  R.  Co.  v.  Keyer, 
7  Ky.  Opin.  50. 

Where  one  whose  name  had  been 
forged  to  a  bill,  exercises  his  advan- 
tage to  procure  from  the  wife  of  the 
forger  the  pledge  of  her  property  for 
his  indemnity  on  the  forged  obligation, 
by  threatening  prosecution  of  the  hus- 
band, the  creditor  can  not  receive  the 
assistance  of  a  court  of  equity  in  en- 
forcing the  mortgage  against  the  wife's 
property. 

Werne  &  Pope  v.  Henisohn,  6  Ky. 
Opin.  446. 

A  creditor  who  has  reduced  his 
claim  to  judgment  in  a  court  of  law, 
before  he  can  proceed  in  equity  to 
subject  equitable  interests,  must  have 
execution  on  his  Judgment  and  a  re- 
turn of  no  property  found. 

Hagan  v.  Kentucky  Mut.  Life  Ins. 
Co.,  9  Ky.  Opin.  782. 

A  person  having  an  interest  in  prop- 
erty, not  denied  by  any  one,  has  no 
right  to  come  into  a  court  of  equity 
to  have  the  extent  of  his  interest  in 
and  power  of  the  estate  defended  by 
Judgment,  and  in  such  a  case  the  court 
has  no  Jurisdiction  to  enter  Judgment. 
Bell  V.  Bell,  9  Ky.  Opin.  801. 
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While  a  court  of  equity  will  favor' 
the  prevention  of  litigation  by  sustain- 
ing settlements  made  for  that  purpose, 
it  will  also  aid  the  ignorant  and  weak 
against  the  efforts  of  superior  minds, 
where  improper  advantage  has  been 
taken  of  those  unable  to  protect  them- 
selves as  to  property  rights. 

Johnson  v.  Corbett,  12  Ky.  Opin. 
202. 

§5.  Mistake. 

§  6. In  general. 

Where  a  suit  is  brought  on  a  note, 
and  the  defense  is  made  on  the  ground 
of  mistake  in  its  execution,  the  de- 
fendant should  move  to  have  the  cause 
transferred  to  the  equity  docket. 

Saloman  v.  Jones,  8  Ky.  Opin.  132. 

Where  the  defense  is  made  in  a  suit 
on  a  note,  that  there  was  a  mistake  in 
its  execution,  and  the  defendant  fails 
to  have  the  cause  transferred  to  the 
equity  docket,  he  waives  his  right  to 
have  the  cause  tried  as  an  equity 
cause. 

Saloman  v.  Jones.  8  Ky.  Opin.  132. 

It  is  not  improper,  upon  the  applica- 
tion of  a  sheriff,  sued  by  the  county  for 
settlement,  to  refer  the  action  to  the 
equity  court  on  account  of  the  exist- 
ence  of  mistakes  in  his  previous  settle- 
ments  and  a  desire  to  correct  them; 
still  where  in  a  law  court  the  whole 
matter  is  referred  to  a  commissioner 
to  hear  evidence  as  to  the  state  of  the 
account,  and  evidence  is  heard  and  a 
report  duly  made,  such  defendant  is 
not  harmed  by  the  failure  of  the  trial 
court  to  refer  the  case  to  equity,  to 
such  extent  as  to  require  a  reversal  by 
this  court. 

Mulllns  V.  Pendleton  County 
Court,  13  Ky.  Opin.  273. 

§7. Of  law. 

A  mistake  of  law  will  not  relieve 
against  a  contract  founded  upon  a 
valuable  consideration. 

First  National  Bank  of  Franklin 
V.  Ford  &  Bros.,  10  Ky.  Opin. 
251. 

§  10.  Fraud. 

§11. In  general. 

Buying  in  of  one's  debts  with  his 
own  money,  at  a  discount  from  his 
creditors,  they  believing  him  insolvent 
when  he  was  solvent,   is  a  fraud  on 


them,  and  a  sufficient  legal  reason 
why  no  court  would  assist  him  to  pro- 
cure the  profits  thus  made  by  his  own 
fraudulent  act. 

Grissman   v.    Smith,    1  Ky.  Opin. 
303. 

Where  one  participates  in  another's 
fraud,  the  law  will  not  afford  him  re- 
lief on  that  ground;  since  equity  in 
such  a  case  leaves  the  parties  where 
it  finds  them. 

Magee  v.  Phelps,  11  Ky.  Opin.  869. 

§  15.  Subjects  of  jurisdiction  in  gen- 
eral. 
Confusion  of  boundary  is  a  well 
established  head  of  equity  jurisdiction, 
but  it  is  not  every  dispute  as  to  bound- 
ary that  confers  jurisdiction  on  conrts 
of  equity;  since  it  is  necessary  that 
there  should  be  some  peculiar  equity 
in  the  cause  itself. 

Nethercutt  v.  Bates,  9  Kj.  OphL 
423. 

After  litigation  lasting  iPor  some 
years  and  after  more  than  one  appeal 
to  the  Court  of  Appeals,  it  can  not  be 
contended  for  the  first  time  that  the 
chancellor  had  no  jurisdiction  because 
the  circuit  judge  alone  had  transferred 
the  case  without  the  concurrence  of 
the  chancellor;  besides  where  it  is 
shown  that  such  a  transfer  was  made 
and  the  chancellor  took  jurisdiction 
without  any  objection  and  has  been 
rendering  judgments  therein  for  years, 
the  transfer  was  legal  and  the  judg- 
ment valid. 

Wrightson  v.  Cline,  12  Ky.  Opin. 
1S6. 

§23.  Contracts  in  general. 

The  only  proper  mode  of  selling 
land  to  satisfy  a  charge  of  a  legacy  is 
by  a  suit  in  equity,  where  the  will 
gives  the  executor  no  powers  to  sell 
the  land. 

Huston  V.  Dorsey.  1  Ky.  Opin.  217. 

§  32.  Jurisdiction  of  property  or  other 
subject-matter. 
The  Louisville  Chancery  Court  has 
no  jurisdiction  nor  power  to  issue  an 
execution  addressed  to  the  marshal  of 
that  court  to  levy  on  and  sell  property 
outside  of  Jefferson  county  to  satisfy 
a  judgment  of  'said  court,  as  the 
court's  jurisdiction  extends  only  over 


673     (§  45) 


EQUITY  I.  B,  C,  II. 


(§  71)     674 


said  county,  and  a  levy  and  sale  of 
property  by  the  marshal  under  an  exe- 
cution, located  in  another  county,  is 
void. 

Craddock  v.  Jordan,  11  Ky.  Opin. 
146. 


(B)  REMEDY    AT    LAW   AND    MUL- 

TIPLICITY OF  SUITS. 

§45.  Adequacy  of  legal  remedy. 

§46. In  general. 

Where  the  remedy  at  law  is  plain, 
adequate  and  complete,  and  no  excep- 
tional facts  are  exhibited  by  the  peti- 
tion which  would  justify  equitable  re- 
lief, the  chancellor  will  not  interfere 
with  the  general  statutory  mode  of 
condemnation. 

Dulaney  v.  National  Tpk.  Rd.  Co., 
12  Ky.  Opin.  397. 

Equity  will  not  entertain  an  action 
to  enforce  a  right  where  the  party  has 
an  ample  remedy  at  law;  and  the  fact 
that  such  a  party  has  allowed  the  time 
to  pass  for  taking  an  appeal,  or  failed 
to  file  his  motion  in  time  to  get  a  new 
trial,  his  own  laches  having  caused 
the  injury,  affords  no  reason  for  ap- 
pealing to  a  court  of  equity. 

Hieronymous  v.  Chenowith,  13  Ky. 
Opin.  938. 

§51.  Multiplicity  of  suits. 

In  a  suit  by  parties  to  recover  the 
amount  paid  by  them  for  lottery 
tickets  issued  and  sold  to  them  and  a 
large  number  of  other  persons  whose 
names  alleged  by  plaintiffs  to  be  un- 
known to  them,  the  total  sum  due  to 
all  of  such  purchasers  can  not  be  al- 
leged so  as  to  raise  the  amount  to 
give  the  court  jurisdiction,  as  the  pur- 
chase is  a  separate  and  distinct  trans- 
action, and  when  the  sum  for  which 
plaintifFs  ask  for  Judgment  is  only  $3, 
the  Louisville  chancery  court  has  no 
Jarisdiction. 

McCarty  v.  Tatum,  11  Ky.  Opin. 
633. 

(C)  PRINCIPLES  AND   MAXIMS   OF 

EQUITY. 

§54.  Application  and  operation  In  gen- 
eral. 
A  court  of  equity  will  not  compel 
the  payment  of  money  and  a  commis- 

22 


sion  for  collecting  the  sum,  where  the 
money  would  have  to  be  paid  back  as 
soon  as  collected,  since  it  would  be 
compelling  a  useless  thing. 

Crenshaw  v.  Jarvls,  6  Ky.  Opin. 
268. 

§  60.  Wiiere  equities  are  equal,  the  first 
in  time  will   prevail. 
In  a  contest  between  mere  equities, 
the  senior  equity  must  prevail  over  the 
Junior  equity. 

Thomas   v.    Smith,    13   Ky.   Opin. 
392. 

§  65.  He  who  comes  into  equity  mutt 
come  with  clean  hands. 
A  court  of  equity  will  not  grant  re- 
lief to  one  who  does  not  come  into 
equity  with  clean  hands. 

Curry  v.  Privett,  6  Ky.  Opin.  372. 

Equity  will  not  relieve  a  debtor  from 
the  payment  of  debts  purchased  by  his 
agent,  where  he  has  participated  in 
the  fraud  committed  on  his  creditors 
by  his  asent. 

Larkin  v.  Millit,  2  Ky.  Opin.  26. 


II.  LACHES  AND  STALE  DEMANDS. 

§  67.  Nature  and  elements  in  general. 
An  answer  filed  to  an  attachment 
suit  three  months  after  service  of  pro- 
cess, and  the  cause  submitted  in  six 
months  does  not  constitute  laches. 
Coleman  v.  Ross,  4  Ky.  Opin.  28. 

§  68.  Grounds  and  essentials  of  bar. 

§  71. Lapse  of  time. 

It  is  too  late  after  the  lapse  of 
many  years  and  after  the  death  of  a 
party  with  whom  business  transac- 
tions were  had,  to  litigate  the  question 
with  deceased's  personal  representa- 
tive as  to  certain  credits. 

Rentlinger    v.    Davies'    Admr.,    6 
Ky.  Opin.  126. 

The  doctrine  that  courts  of  equity 
will  not  ordinarily  regard  time  as  the 
essence  of  a  contract  for  the  sale  of 
land,  was  held  to  apply  to  the  case  at 
bar. 

Lester  v.  Winfrey,  6  Ky.  Opin.  121. 
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IV.   PLEADING. 
(A)  ORIGINAL  BILL. 

§  133.  Premises  or  statement  of  cause 

of  action. 
Where  a  creditor  comes  into  equity 
to  enforce  the  collection  of  a  debt, 
he  must  allege  that  he  has  recovered 
a  Judgment  in  personam  against  the 
defendant  whose  property  he  seeks  to 
attach,  that  the  Judgment  Is  unpaid, 
that  he  has  caused  execution  to  issue 
on  his  Judgment  directed  to  the  coun- 
ty where  the  Judgment  was  rendered 
or  in  which  the  defendant  resides, 
that  the  execution  was  placed  in  the 
hands  of  the  proper  officer  while  in 
force,  and  that  it  had  been  returned 
by  the  officer  indorsed,  in  substance, 
no  property  found. 

Adkins  v.   Meadows,  9  Ky.  Opin. 

124. 


V.  EJVIDENCE. 

§  346.  Presumptions     and     burden     of : 
proof. 
One   seeking   relief   in   a   court  of| 
equity  has  the  burden  of  showing  the 
existence  of  every  fact  necessary  to  ! 
warrant  a  recovery. 

Wilson  V.   Sanders'  Exr.,   11   Ky. 
Opin.  863. 

§347.  Admissibility. 

The  statute,  providing  that  no  per- 
son shall  testify  for  himself  in  an 
equitable  action,  after  taking  other 
testimony  for  himself  in  chief,  is  not 
violated  so  as  to  prevent  such  person 
from  testifying  where  he  has  taken 
the  depositions  of  other  witnesses  be- 
fore giving  his  own,  but  withdraws  the 
depositions  taken  before  his  own  and 
does  not  offer  such  depositions  in  evi- 
dence. 

Hendricks  v.  Garrett,  10  Ky.  Opin. 
547. 

§348.  Weight  and  sufnclency. 

The   facts   were   held   to   authorize 

the  chancellor  to  interfere  with  the 

application    of    money    collected    on 

notes  to  the  payment  of  a  Judgment. 

Morris  v.  Jones,  6  Ky.  Opin.  405. 


VI.  TAKING  AND  PILING  PROOFS. 

§350.  Time  for  taking. 

The  facts  were  held  to  warrant  the 
extension  of  the  time  for  the  taking  of 
testimony  by  defendant  before  a  oom- 
missioner  in  chancery. 

Crawford  v.  Voorheis,  6  Ky.  Opin. 
619. 

§351.  Examination  of  witnesses. 

§  353.— Cross-examination     and    re* 

examination. 
Where  a  party  had  opportunity  to 
cross-examine  the  witnesses  before  a 
master  in  chancery,  and  to  introduce 
any  witness  whom  he  desired  to  ex- 
amine, he  can  not  be  held  to  hire 
been  prejudiced  by  failure  to  give  him 
notice  of  the  taking  of  the  testimony 
in  the  first  Instance. 

Knight    V.    Turner.    6    Ky.   Opin. 

593. 

VIII.  HEARING,  SUBMISSION  OF  IS- 
SUES   TO   JURY.    AND  RE- 
HHARING. 

§  376.  Submission  of  Issues  to  jury. 

§377. In  general. 

In  equitable  proceedings,  or  in  a^ 
tions  pending  on  the  equity  docket 
by  consent  of  the  parties,  the  issues  of 
fact  are  triable  by  the  court,  subject 
to  the  power  of  the  chancellor  to 
order  issues  of  fact  to  be  tried  by  a 
jury. 

Maloney  v.  St.  Louis  Mut.  Ins.  Co., 
6  Ky.  Opin.  49g. 

In  equitable  proceedings  and  in  ac- 
tions pending  in  equity,  the  court  is 
not  bound,  on  motion  of  one  of  the 
parties,  to  submit  issues  of  fact  to  a 
jury. 

Maloney  v.  St.  Louis  Mut  Ins.  Co., 
6  Ky.  Opin.  495. 

§  380. Proceedings  at  trial. 

Where  an  issue  in  a  case  in  equity 
is  submitted  to  a  jury  by  the  chancel- 
lor, it  is  immaterial  whether  the  in- 
structions given  the  jury  were  proper 
or  not,  since  the  chancellor  has  the 
right  to  disregard  the  verdict  in  ren- 
dering the  judgment 

Yance's  Admr.  v.  Foreman,  7  Ky. 
Opin.  158. 
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IX.    MASTERS    AND    COMMISSION- 
ERS AND  PROCEEDINGS  BE- 
FORE   THEM. 

§395.  Powers  and  functions  in  gen- 
eral. 
A  master  commissioner  has  no  right 
to  act  upon  anything  appearing  in  the 
record  of  another  case  which  is  not 
introduced  as  evidence  and  made  an 
exhibit  of  the  record. 

Dugan  V.  Griffith.  7  Ky.  Opin.  651. 

The  duties  of  the  commissioner  and 
receiver  of  the  Louisville  chancery 
court  are  somewhat  different  from 
that  of  similar  officers  throughout  the 
state,  by  reason  of  the  rules  and  regu- 
lations of  that  court  adopted  in  ac- 
cordance with  the  provisions  of  the 
Code  of  Practice. 

Bwing  V.  Burns.  Admr.;   Burns  v. 
Smith,  6  Ky.  Opin.  647. 

§398.  Liabilities  on  official  bond. 

Wliere  by  the  negligence  of  the 
commissioner  and  receiver  of  the 
Louisville  chancery  court,  the  court 
without  knowledge  of  a  deposit  and  of 
the  case  to  which  the  money  belonged, 
Improperly  paid  it  out  to  other  credi- 
tors of  the  court  fund,  the  sureties  on 
the  commissioner's  bond  are  liable  for 
the  loss. 

Ewing  V.  Burns,  Admr.;  Burns  v. 
Smith,  6  Ky.  Opin.  647. 

§406.  Report. 

§407. Form  and  sufficiency  in  gen- 
eral. 
After  a  sale  has  been  reported  to 
and  confirmed  by  the  chancellor,  he 
has  no  power,  at  a  subsequent  term, 
to  hear  exceptions  or  to  permit,  with- 
out consent,  the  commissioner  to 
amend  his  report. 

Lobrason  &  Hielbum  v.  Mullins, 
10  Ky.  Opin.  194. 

X.  DECREE  AND  ENFORCEMENT 

THEREOF. 

§415.  Nature    and   essentials    in    gen- 
eral. 
The   mere   recital   in   a   decree   in 
equity  that  the  case  was  heard  upon 
the  pleadings,  proof  and  exhibits.  Is 
no  evidence  that  parol  testimony  was 
introduced  and  heard  in  the  case. 
McCullom  V.  Cochran,  6  Ky.  Opin. 
111. 


A  matter  being  properly  in  the 
equity  court,  it  is  error  to  render  a 
personal  judgment,  since  the  parties 
have  a  right  to  full  and  complete  re- 
lief at  the  hands  of  the  chancellor. 
Gault  V.  Thompson,  6  Ky.  Opin. 
287. 

§422.  Final  decree. 

A  judgment  in  chancery  is  final  and 
enforceable  from  the  beginning,  and 
will  not  be  suspended  by  a  suggestion 
to  the  chancellor  that  it  would  be 
proper  for  him  to  exercise  his  power  to 
set  it  aside  during  the  term. 

Gill  V.  Turner,  9  Ky.  Opin.  880. 

§423.  Nature  and   extent  of  relief   in 

general. 
The  chancellor  is  cautious  in  mak- 
ing an  adjudication  by  which  written 
evidence  of  business  transactions  are 
materially  changed,  and  will  only  do 
so  where  the  evidence  is  so  clear  and 
satisfactory  as  to  leave  but  little  room 
to  doubt  the  propriety  of  exercising 
this  equitable  jurisdiction. 

Rentlinger   v.   Davies's   Admr.,    6 

Ky.  Opin.  126. 

The  chancellor  is  not  authorized  to 
increase  the  claim  of  the  creditor 
against  the  debtor  by  allowing  two  per 
cent,  on  the  aggregate  sum  due. 

Wellman  v.  Heltons  Admx.,  9  Ky. 
Opin.  576. 

§428.  Entry  and  record. 

No  judgment  can  be  entered  In 
equity  against  parties  until  after  sum- 
mons has  been  executed  for  the  time 
required  by  law,  and  in  the  absence  of 
notice  or  voluntary  appearance  the 
court  has  no  jurisdiction  over  such 
parties. 

Ellis  V.  Johnson,  11  Ky.  Opin.  868. 

§429.  Amendment  or  modification. 

The  chancellor,  on  a  proper  issue 
made  for  the  purpose  upon  facts  es- 
tablished, may  correct  a  decree  of  a 
former  term  wrongfully  entered 
through  mistake  or  fraud. 

Rudwlg  V.  Crum,  8  Ky.  Opin.  192. 

ERROR. 

Harmless  Error,  see  Appeal,  XVT,  H; 

Criminal  Law,  §1161-1177. 
Persons  entitled  to  allege,  see  Appeal, 

§  880. 
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ESCAPE. 

Liability  of  officer  for  escape  of  pris- 
oner, see  Sheriffs  and  Constables, 
9  104. 

§9.  Indictment  or  information. 

To  be  good,  an  indictment  against  a 
jailer  for  wilfully  and  negligently  suf- 
fering a  prisoner  charged  with  murder 
to  escape  and  go  at  large,  must  allege 
the  nature  of  the  commitment  and  the 
manner  in  which  the  prisoner  was 
confined,  and  the  averment  that  such 
prisoner  was  lawfully  committed  in 
the  Jail  is  not  an  allegation  of  fact, 
but  the  conclusion  of  the  pleader,  and 
is  not  sufficient. 

Staton  V.  Commonwealth,  11  Ky. 
Opin.  374. 


ESCROWS. 

§  3.  Depositaries. 

A  note  or  bond  can  not  be  delivered 
by  the  obligor  to  the  obligee  as  an 
escrow. 

Murphy   v.    Hubble,    1    Ky.    Opin. 
146. 

ESTATES. 

§  1.  Nature  and  incidents  in  gen- 
eral. 
S  5.  Fee  simple. 

See  Curtesy;  Deeds,  III,  C;  Life  Es- 
tates; Remainders;  Wills,  §  350. 

By  entirety,  see  Husband  and  Wife, 
§  16. 

Conditional  limitations,  see  Deeds, 
§  134. 

Contingent  estates  or  interests,  see 
Wills,  §  630. 

Defeasible  fee,  see  Wills,  §  602. 

Dual  estates  in  same  land,  see.  Deeds, 
§  120. 

Estates  and  interests  created  by  will, 
see  Wills,  §  596. 

Leasehold  estates,  see  Landlord  and 
Tenant. 

Separate  estate  of  wife,  see  Husband 
and  Wife,  §  110. 

§  1.  Nature  and  incidents  in  general. 

An  estate  for  years  in  land  is  re- 
garded in  law  as  inferior  to  an  estate 
for  life,  or  an  Inheritance,  since  it  is 


only  a  chattel  and  becomes  a  part  of 
the  personal  estate  of  the  lessee. 
Wilgus  v.   Commonwealth,  3  Ky. 
Opin.  448. 

§  5.  Fee  simple. 

In  a  conveyance  to  the  mother  of  a 
grantor  during  her  natural  life,  and 
after  the  death  of  the  mother  the 
whole  of  the  property  to  go  to  grant- 
or's wife  and  the  children,  if  tliere 
should  be  any  living  at  the  time  of 
the  death  of  the  mother,  the  wife,  al- 
though she  had  no  children  on  the 
happening  of  the  event,  takes  a  fee 
simple  title  to  the  property;  but  when 
the  conveyance  provides  that  "if  she 
should  die  leaving  no  children  of  the 
marriage,  then  the  property  to  go  to 
the  right  heirs  of  the  undersigned, 
after  the  death  of  the  undersigned.' 
means  not  that  such  title  should  pass 
to  his  right  heirs  if  the  wife  survived 
him,  but  that  it  should  so  pass  after 
his  death  in  the  event  he  survived  his 
wife. 

Smart  v.  Montcalm,  11  Ky.  Opin. 
93. 

ESTATES  TAIL. 

See  WUls,  §  604. 

Converted  into  fee  simple  estates,  see 

Descent  and  Distribution,  §  73. 
Admissions    of    remote    vendor,    see 

Vendor  and  Purchaser,  §  239. 

ESTOPPEL. 

LBY  RECORD. 

§  1.  Nature  and  elements. 

§  2.  Judicial  records  in  general. 

§  3.  Pleadings. 

fi  5.  Stipulations  and  admissions. 

§  7.  Verdicts  and  findings. 

§  9.  Persons  estopped. 

§  10.  Matters  precluded. 

II.  BY  DEED. 

(A)   CREATION   AND  OPERATION 
IN  GENERAL. 

§  13.  Instruments     operating     as 

estoppel. 

1 15. Deeds. 

§  26.  Persons  estopped  in  general 
§  27.  Grantors  or  mortgagors  and 

privies. 
§  29.  Grantees  or  mortgagees. 
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(B)  ESTATES  AND   RIGHTS  SUB- 
SEQUENTLY  ACQUIRED. 

§35.  Estoppel    as   to    title    subse- 
quently   acquired   in   general. 
§  46.  Estates  or  rights  affected. 
§47. In  general. 


III.  EQUITABLE  ESTOPPEL. 

(A)  NATURE    AND    ESSENTIALS 

IN  GENERAL. 

§  .54.  Knowledge  of  facts. 
§55.  Reliance  of  adverse  party. 
§62.  Estoppel  against  public,  gov- 
ernment, or  public  officers. 

(B)  GROUNDS   OF   ESTOPPEL. 

§  63.  Inconsistency  of  conduct  and 
claims  in  general. 

§65.  Assertion  of  title  or  right  in 
general. 

§68.  Claim  or  position  in  judicial 
proceedings. 

§70.  Failure  to  assert  title  or 
right. 

§  71.  Disclaimer. 

§  72.  Acts  making  injury  possible 
as  between  actor  and  another 
equally  blameless. 

§  73.  Clothing  another  with  appar- 
ent title  or  authority. 

§  74. Real  property. 

§78.  Contracts. 

§82.  Representations. 

§  86. ^Validity  of  bills  or  notes. 

§  89.  Acquiescence. 

§  90. Assent  to   or  ratification 

of  acts  of  others  in  general. 

§  91. ^Assent  to  or  participation 

in  Judicial  proceedings. 

§  93. Permitting   improvements 

or  expenditures. 

§  94. Permitting  sale  or  mort- 
gage of  property. 

§  95.  Silence. 

§  96.  Negligence. 

(C)  PERSONS  AFFECTED. 
§98.  Persons  estopped. 

(D)  MATTERS    PRECLUDED. 

§  101.  Title  or  claim  to  property. 


(E)   PLEADING,        EVIDENCE, 
TRIAL,  AND  REVIEW. 

§  109.  Pleading  as  defense. 
§  117.  Admissibility  of  evidence. 
§  118.  Weight    and    sufficiency   of 
evidence. 

As  to  boundary  line,  see  Boundaries, 

§  49. 
By  deed,  see  Infants,  §  29. 
Elquitable  estoppel,  see  Wills,  §  792. 
Of  administrator  who  has  wrongfully 

taken  possession  of  deceased's  real 

estate,  see  Executors  and  Adminis- 
trators, §  323. 
Of  county  to  defend  suit  on  bonds,  see 

Counties.  §  183. 
Of  defendant  to  object  to  petition  on 

oral  contract,  see  Pleading,  §  236. 
Of  grantor,  see  Vendor  and  Purchaser, 

§  5. 
Of  guardian  to  deny  Interest  of  ward 

in   land,   see   Guardian   and    Ward, 

§  94. 
Of  heirs  to  recover  land  sold  under 

execution,  see  E^cecutlon,  §  322. 
Of  infant,  see  Infants,  §  55. 
Of  life  tenant  as  against  creditors  of 

remaindermen  for  improvement,  see 

Improvements,  §  1. 
Of  married  woman  as  against  vendee 

of    real    estate,    see    Husband    and 

Wife.  §  129. 
Of  partner,  see  Partnership,  §  24. 
Of  party  to  partition  suit,  see  Parti- 
tion, §§  113,  115. 
Of  person  held   out   as   partner,   see 

Partnership,  §  33. 
Of   purchaser   of   property   from   cor- 
poration, see  Corporations,  §  446. 
Of  sureties  on  attachment  bond,  see 

Attachment,  §  336. 
Of  tenant  to  deny  landlord's  title,  see 

Landlord  and  Tenant,  §  63. 
Of  wife  as  to  husband's  creditors,  see 

Husband  and  Wife,  §  198. 
Of  wifr  as  to  sale  of  trust  property 

by  husband,  see  Husband  and  Wife, 

§  129. 
Of  wife  to  attack   sale  on  order  of 

court,  see  Husband  and  Wife,  §  198. 
Of  widow  to  claim  dower,  see  Dower, 

§  72. 
Purchaser  to  deny  vendor's  title,  see 

Vendor  and  Purchaser,  §  189. 
To  allege  error,  see  Appeal,  §  881. 
To   assert    dower   right,    see    Dower, 

§§  46,  50. 
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To  attack  Yalidlty  of  mortgage,  see 
Mortgages,  9  83. 

To  complain  of  conveyance,  see  Deeds, 
9  111. 

To  complain  of  irregularity  of  service 
of  process  on  infants,  see  Infants, 
9  89. 

To  complain  of  Judgment  by  default, 
see  Judgment,  9  114* 

To  deny  consideration,  see  Bills  and 
Notes,  9  98. 

To  deny  corporate  existence,  see  Cor- 
porations, 9  34. 

To  deny  dissolution  of  partnership,  see 
Partnership,  9  292. 

To  deny  liability  for  improvement,  see 
Municipal  Corporations,  9  319. 

To  have  action  dismissed,  see  IMsmis- 
sal  and  Nonsuit,  9  13. 

To  have  sale  of  lands  under  attach- 
ment set  aside,  see  Attachment, 
9  356. 

To  impeach  original  consideration  of 
note,  see  Bills  and  Notes,  9  98. 

To  object  to  Jurisdiction,  see  Venue, 
9  84. 

To  object  to  street  improvement,  see 
Municipal  Corporations,  9  318. 

To  plead  statute  of  fraud,  see  Vendor 
and  Purchaser,  9  225. 

To  question  fiduciary  character  of  ad- 
ministrator, see  Executors  and  Ad- 
ministrators, 9  455. 

To  set  up  dower  right,  see  Dower, 
9  50. 


I.  BY  RECORD. 

§1.  Nature  and  elements. 

A  purchaser  of  personal  property  in 
which  there  is  a  remainder  life  inter- 
est to  others,  known  to  him  at  the  time, 
though  the  sale  be  absolute  in  form 
with  general  warranty,  is  estopped 
from  denying  liability  on  a  note  given 
for  the  purchase  price,  his  purchase 
of  the  life  estate  being  held  to  be  a 
binding  consideration. 

Hull  V.  Bassett,  2  Ky.  Opin.  596. 

§2.  Judicial  records  In  general. 

Where  plaintiffs  had  execution 
levied  on  the  land  in  controversy,  in 
their  favor,  and  had  it  sold  as  the 
property  of  the  defendants  or  either 
of  them,  and  received  the  proceeds  of 
the  sale,  or  where  the  sale  was  made 
with  plaintiffs'  knowledge,  and  they 
got  the  proceeds  of  the  sale,  they  are 


estopped  to  deny  the  title  of  the  de- 
fendants to  the  land. 

Poplar  Mountain  Coal  Co.  v.  Dick, 
7  Ky.  Opin.  420. 

Where  the  record  fails  to  show  that 
the  confirmation  of  a  sale,  made  on 
the  same  day  the  report  was  filed  by 
the  commissioner,  was  done  at  the  re- 
quest of  the  purchaser,  the  mortgagor, 
for  whose  accommodation  the  sale 
had  previously  been  delayed,  by  his 
failure  to  except  to  the  report,  is  es- 
topped to  complain  of  the  confirma- 
tion at  a  later  date. 

Cox's     Exr.     V.     Swigert,    3    Ky. 
Opin.  56. 

Where,  in  an  action  on  a  bond 
under  a  distress  warrant,  it  is  recited 
that  C  is  the  plaintiff  in  the  distress 
warrant  and  that  the  bondsmen 
undertook  to  pay  him  the  value  of  the 
property  and  ten  per  cent  thereon, 
not  exceeding  the  amount  of  the  rent 
due,  it  operates  as  an  estoppel  to  deny 
that  C  is  not  the  plaintiff  in  the  war- 
rant. 

Henning  &  Speed  v.   Muldoon  k 
Co.,  7  Ky.  Opin.  277. 

Where,  in  an  action  to  quiet  title,  a 
title  is  held  good,  the  parties  to  the 
action  and  those  claiming  under  or 
through  them  can  not  thereafter  re- 
cover on  a  fraudulent  warranty  or 
maintain  an  action  therefor. 

Jackman  v.  Gartin.  12  Ky.  Opin. 
159. 

§3.  Pleadings. 

An  answer  of  defendant  in  another 
action  can  not  operate  as  an  estoppel 
against  him,  where  it  does  not  appear 
that  the  answer  induced  plaintiff  to 
change  his  position  or  to  surrender  or 
release  any  claim  or  right  that  he 
then  asserted  or  held. 

Turley   v.    Couchman's   Adnu*.,  7 
Ky.  Opin.  54. 

§5.  Stipulations  and  admissions. 

Statements  made  by  defendant  in 
an  action  by  another  plaintiff  were 
held  not  to  operate  aa  an  estoppel 
against  the  defendant  in  the  latter 
suit,  but  that  they  were  mere  admis- 
sions calling  for  a  satisfactory  ex- 
planation by  him. 

Turley    v.    Couchman's    Admr.,  T 
Ky.  Opin.  88. 
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§7.  Verdicts  and  findings. 

Where  an  action  to  recover  land  is 
determined  in  favor  of  the  plaintiff, 
who  afterwards  institutes  a  suit  for 
mesne  profits,  the  defendant* -will  not 
be  allowed  to  dispute  the  right  of  the 
plaintiff  to  recover  such  mesne  profits 
after  the  day  of  the  denial  laid  in  the 
declaration,  and  the  recovery  of  the 
real  estate  will  estop  the  defendant 
from  denying  plaintiff's  right  to  rent. 
Drabell  v.  Small,  9  Ky.  Opin.  200. 

§9.  Persons  estopped. 

One  is  not  estopped  by  a  matter  of 
record  in  a  contest  with  a  stranger 
who  did  not  act  upon  admissions  con- 
tained in  such  record. 

Turley    v.    Couchman's    Admr.,    7 
Ky.  Opin.  88. 

§  10.  Matters  precluded. 

The  negligent  failure  to  seek  relief 
from  a  sale  of  land  by  a  sheriff  until 
his  vendee  has  sold  the  property,  and 
the  legal  title  having  been  conveyed 
to  an  innocent  purchaser  without  no- 
tice, will  operate  as  an  estoppel. 

Feherenback   v.    Strauss,    2    Ky. 
Opin.  48. 

A  purchaser  of  land  at  a  commis- 
sioner's sale,  which  was  sold  as  con- 
taining 40  or  50  acres,  more  or  less,  is 
estopped  from  seeking  relief  from  his 
purchase  on  the  ground  that  there 
was  only  36  acres  in  the  tract;  since 
having  purchased  the  tract  in  gross 
and  with  knowledge  of  all  the  facts, 
he  took  upon  himself  voluntarily  the 
risk  as  to  the  quantity. 

Sowder   v.   Payne's   Heirs,   2  Ky. 
Opin.  199. 


II.  BY  DEED. 

(A)    CREATION    AND    OPERATION 
IN  GENERAL. 

§13.  Instruments   operating   as   estop- 
pel. 

§  15. Deeds. 

Where  one  has  united  with  others 
in  a  conveyance,  he  is  bound  by  and 
estopped  to  deny  the  recitals  of  the 
deed,  and  the  estoppel  runs  with  the 
land. 

Cissel  V.  Rapier,  11  Ky.  Opin.  553. 


§26.. Persons  estopped  in  general. 

A  corporation  is  as  much  bound  by 
an  estoppel  as  an  individual;  and, 
where  a  county  has  voted  to  subscribe 
a  large  amount  of  stock  to  a  railroad 
company,  and  such  stock  has  been 
subscribed  by  the  county  Judge,  but 
bonds  of  the  county  have  not  been 
issued,  and  it  is  made  to  appear  to 
the  chancellor  that  the  company  is  in- 
solvent, its  enterprise  a  failure,  and 
that  it  is  unable  to  complete  the  road 
such  a  distance  as  would  inure  to  the 
benefit  of  the  people  of  the  county 
making  such  subscription,  an  injunc- 
tion will  issue  to  prevent  the  issual 
of  the  bonds  of  the  county;  but  the 
chancellor  should  have  reserved  the 
right  to  permit  the  issuing  of  the 
bonds  whenever  it  is  made  to  appear 
that  there  is  a  reasonable  probability 
of  the  money  being  raised  to  complete 
the  road. 

Cumberland  &  O.  R.  Co.  v.  Wash- 
ington County  Court,  9  Ky.  Opin. 
668. 

§27.  Grantors      or      mortagors      and 

privies. 
Where  a  mother  sold  land  held  in 
common  with  her  sons,  and  received 
the  consideration  therefor,  and  the 
only  object  in  having  a  son  sign  the 
deed  being  to  strengthen  the  warranty 
of  title,  the  fact  that  the  son  was  one 
of  the  grantors  does  not  estop  him 
from  showing  that  he  received  no  part 
of  the  consideration. 

Moore  et  al.  v.  Cleveland's  Admr., 

6  Ky.  Opin.  588. 

§29.  Grantees  or  mortgagees. 

Where  A  solicited  B  to  buy  C's  land, 
and  B  authorized  A  to  make  the  pur- 
chase for  B,  and  C,  not  being  acquaint- 
ed with  B,  required  A  to  execute  his 
notes  for  the  land,  and  C  executed  his 
title  bond  to  A,  and  B  took  possession 
of  the  land,  claimed,  cultivated,  and 
paid  taxes  on  it  for  nine  years  with 
A's  approval,  and  B,  having  paid  A 
back  all  the  purchase  money  except 
|25,  and  with  A's  knowledge  and  con- 
sent, sold  the  land  to  D  and  executed 
to  him  his  title  bond,  agreeing  to  con- 
vey the  legal  title  to  D  upon  payment 
of  the  purchase  money,  and  D  agreed 
with  A  to  pay  him  the  $25  claimed  by 
A  to  be  due  him  on  the  original  pur- 
chase   price;    and    after    this    A,    by 
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actuaj  or  ostensible  sale,  assigned 
to  E  his  bond  for  title  from  B,  E  at 
the  time  being  in  full  possession  of 
the  above  facts,  and  thereupon  C  con- 
veyed the  legal  title  to  E,  and  D  sues 
E  for  the  legal  title,  A's  participation 
in  B's  sale  to  C  estopped  him,  in 
equity,  from  claiming  the  land  as  his 
own,  and  his  subsequent  assertion  of 
an  adverse  title  and  sale  of  it  to  E 
was,  therefore,  fraudulent  and  void 
as  to  D. 

McBain    v.    Turpin,    1    Ky.    Qpin. 
142. 

(B)  ESTATES  AND  RIGHTS  SUBSE- 
QUENTLY  ACQUIRED. 

f  35.  Estoppel  as  to  title  subsequently 
acquired  in  general. 
The  grantor  warranting  title  is  es- 
topped from  setting  up  an  after- 
acquired  title,  but  may  avoid  the  es- 
toppel by  showing  that  since  the  exe- 
cution of  his  covenant  of  warranty  he 
has  reacquired  from  his  grantee  the 
Identical  title  he  conveyed  to  him;  and 
this  he  may  do  through  a  conveyance, 
or  by  any  other  legal  mode  of  acquir- 
ing the  title,  as  by  fifteen  years'  con- 
tinuous adverse  possession. 

Jones  V.  Stewart,  10  Ky.  Opin.  304. 

A  covenanter  is  generally  estopped 
from  setting  up  an  after-acquired  title 
against  his  grantee  or  those  claiming 
under  him. 

Jones  V.  Stewart,  10  Ky.  Opin.  304. 

§46.  Estates  or  rights  affected. 

One  who  secures  and  holds  posses- 
sion of  land  under  a  parol  contract  to 
purchase,  while  so  in  possession  is 
estopped  to  deny  the  title  of  one  who 
thus  contracts  to  sell  to  him  and  can 
not  set  up  a  title  acquired  by  him 
while  so  in  possession. 

Bortman  v.  Giles,  8  Ky.  Opin.  770. 

§47. In  general. 

One  buying  possession  from  a  mere 
squatter,  who  has  no  claim  of  title,  is 
not  estopped  from  disputing  the  title 
of  his  grantor,  where  such  purchaser 
bases  his  title  upon  some  other  fact. 
Ratclifif  V.  Iron  Hill  Furnace  & 
Mln.  Co.,  9  Ky.  Opin.  345. 

When  a  party  in  possession  claiming 
land  as  his  own  buys  or  recognizes  an 


,  outstanding  title,  he  will  not  be  es- 
I  topped  to  set  up  the  title  under  whicb 
I  he  entered  against  the  other,  nnless 
he     has     abandoned     his    possession 
under  the   title   under  which  he  en- 
tered. 

Field's    Heirs    v.    Klete,    10  Kj. 
Opin.  360. 

III.  EQUITABLE  ESTOPPEL. 

(A)    NATURE  AND   ESSENTIALS  IN 
GENERAL. 

§  54.  Knowledge  of  facts. 

The  doctrine  of  estoppel  does  not 
apply  where  one's  property  is  sold 
under  a  void  execution  and  purchased 
by  the  party  who  is  himself  in  the 
wrong,  and  who  must  have  known, 
when  he  purchased,  that  the  surety 
was  no  longer  bound. 

Bell  V.  Cross,  7  Ky.  Opin.  523. 

Where  the  purchaser  of  real  estate 
executes  notes  and  accepts  a  title 
bond,  and  afterwards  voluntarily  ac- 
cepts a  deed  of  conveyance  of  the 
land  and  makes  no  claim  of  a  defi- 
ciency of  acreage,  and  then  sells  and 
conveys  the  land,  he  is  not  in  a  posi- 
tion to  resist  recovery  on  his  notes 
given  for  the  purchase  of  the  land, 
on  the  ground  that  his  grantor  sold 
and  bound  himself  by  the  title  bond 
to  convey  a  greater  quantity  than  was 
afterwards  found  to  be  inside  tbe 
boundary  of  the  tract. 

McGuire  v.  Pieratt,  13  Ky.  Opin. 
1039. 

§55.  Reliance  on  adverse  party. 

Where  the  conduct  of  the  appellant 
was  such  as  to  induce  appellee  to  be- 
lieve that  appellant  was  a  principal 
in  a  note,  and  not  surety,  he  is  estop- 
ped to  plead  the  statute  of  limitation 
of  seven  years. 

McElroy  v.  Dunn,  5  Ky.  Opin.  Ill 

§  62.  Estoppel  against  public,  govern- 
ment, or  public  officers. 
The  state  which  has  taxed  national 
banks  under  the  act  of  March  16, 
1867,  and  received  the  tax  and  issued 
its  quietus  therefor  can  not  be  heard 
to  allege  that  the  act  is  unconstitu- 
tional. 

Commonwealth  v.   Covington  Na- 
tional Bank,  13  Ky.  Opin.  536. 
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(B)    GROUNDS   OF    ESTOPPEL. 

§63.  Inconsistency     of    conduct     and 

claims  in  general. 
Where  plaintiff's  attorney  bids  in 
real  estate  at  a  sale  to  satisfy  a  Judg- 
ment taken  for  his  client,  without  be- 
ing authorized  so  to  do,  and  the  client, 
upon  being  notified  of  such  sale,  dis- 
approved of  it,  but  waited  three  years 
before  instituting  suit  to  set  it  aside, 
in  the  meantime  collecting  his  Judg- 
ment in  excess  of  the  attorney's  bid, 
these  facts  will  not  estop  him  from 
maintaining  such  suit. 

Lashley    v.    Lackey's    Admr.,    12 

Ky.  Opin.  78. 

One  can  not  both  claim  under  and 
against  a  will. 

Morton    v.    Daugherty's    EiXr.,    12 
Ky.  Opin.  116. 

The  facts  that  a  bank  through  its 
board  of  directors  appoints  a  commit- 
tee whose  duty  it  was  to  examine  into 
the  affairs  of  the  bank,  and  whether 
or  not  the  bank  was  in  a  solvent  con- 
dition, and  that  this  committee  re- 
ported the  condition  of  the  bank  all 
right,  do  not  work  an  estoppel  against 
the  bank  in  the  attempt  to  make  the 
cashier  liable  for  a  neglect  of  duty. 
Pepper  v.  Planters'  Nat.  Bank  of 
Louisville,  12  Ky.  Opin.  219. 

§66.  Assertion  of  title  or  right  In  gen- 
eral. 
Where  there  were  two  funds  out  of 
which  appellants  could  have  made 
their  claim,  and  but  one  out  of  which 
appellee  could  be  compensated,  and 
appellant  to  mislead  appellee  asserted 
a  claim,  which  he  did  not  enforce,  to 
the  fund  upon  which  appellee  had  no 
lieD,  the  appellant  is  held  to  be 
estopped  to  claim  preference  over  ap- 
pellee as  to  the  other  fund. 

Maddox  v.   Austin,   12   Ky.  Opin. 
234. 

§68.  Claim  or  position  In  judicial  pro- 
ceedings. 
The  appellant,  by  his  default,  in  an 
action  on  a  note,  admitted  the  alle- 
gation that  he  had  received,  by  his 
marriage  with  the  principal  obligor, 
more  than  the  debt  sued  for;  conse- 
quently, he  is  estopped  by  the  record 


from  denying  that  fact  and  putting  it 
in  litigation. 

Cummins  v.  Bullock  &  Anderson, 
3  Ky.  Opin.  595. 

Where  appellant  alleged  in  her  peti- 
tion that  her  husband  gave  her  the 
property  in  litigation,  and  the  appellee 
purchased  on  the  faith  of  that  allega- 
tion, she  is  estopped  to  allege  or  prove 
the  contrary. 

Robinson    v.    McLaughlin,    3    Ky. 
Opin.  614. 

A  vendor  of  a  parol  sale,  who  is 
asked  regarding  the  title  of  his  ven- 
dee, at  a  judicial  sale  of  the  interest 
of  the  vendee,  and  answers  that  the 
vendee  has  a  perfect  title  thereto,  is 
estopped  to  assert  ownership  subse- 
quently, whether  his  statements  were 
true  or  false,  since  the  law  holds  the 
vendor  bound  by  his  statements,  and 
will  not  allow  him  afterwards  to  as- 
sert a  title  in  opposition  to  the  title 
of  the  purchaser  at  the  sale. 

Dunn  V.  Conn,  3  Ky.  Opin.  195. 

A  vendor  of  a  parol  sale  of  land,  to 
whom  all  but  a  small  portion  of  the 
purchase  money  was  paid,  possession 
having  been  given  the  vendee,  and 
who  in  an  answer  to  a  suit  for  specific 
performance,  admits  the  parol  sale,  but 
declines  to  perform  further,  claiming 
a  breach  of  contract,  is  estopped  from 
pleading  the  statute  for  a  specific  exe- 
cution as  to  creditors  of  the  vendee; 
nor  can  a  rescission  of  the  contract 
be  had,  as  against  the  creditors,  both 
the  vendor  and  the  vendee  being  co- 
defendants  to  a  suit  for  specific  exe- 
cution. 

Dunn  V.  Conn,  3  Ky.  Opin.  195. 

A  defendant,  who,  by  cross-petition, 
is  permitted  to  have  a  judgment  en- 
tered by  agreement  can  not  be  sub- 
sequently heard  to  controvert  the  right 
of  others,  coming  into  possession  of 
the  property,  by  reason  of  his  failure 
to  perform  said  judgment. 

Taylor's   Admr.    v.    Berry,    3    Ky. 
Opin.  241. 

Where  plaintiff's  petition,  after  set- 
ting out  the  policy  of  insurance  and 
the  loss  of  the  property  insured,  states 
''that  the  agent  of  the  said  company 
is  now  here  and  refuses  to  pay  the 
plaintiff  the  said  amount,  as  the  said 
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company  was  bound  to  do  by  said 
policy,"  the  company  is  not  estopped 
from  insisting  that  the  appellee  should 
comply  with  the  stipulations  of  the 
policy,  and  the  petition  presents  no 
cause  of  action. 

Kentucky  Ins.  Co.  v.  Green,  5  Ky. 
Opin.  370. 

An  answer  was  held  not  tp  create 
an  estoppel  against  defendants  or  their 
vendees. 

Watson  V.  Husbands,  6  Ky.  Opin. 
543. 

Where  defendant  must  be  regarded 
by  his  defense  made  as  having  con- 
sented that  plaintifl!  should  have  a 
right  of  way  over  defendant's  land  in 
consideration  of  a  sum  allowed  there- 
for by  the  jury,  he  is  estopped  to  claim 
possession  as  against  plaintiff,  and  It 
does  not  matter  that  he  had  not  parted 
with  the  title  by  conveyance,  or  bound 
himself  by  writing  to  do  so. 

Pollock  v.  Germantown  &  Bridge- 
ville  Tpk.  Co.,  6  Ky.  Opin.  324. 

That  plaintiff  in  an  action  for  dam- 
ages to  his  real  estate  worked  for  the 
defendant  railroad  company  when  the 
alleged  trespass  was  committed,  does 
not  estop  plaintiff  from  asserting  his 
claim  for  the  damages. 

Nashville  &  Chattanooga  R.  Co.  y. 
Murphy,  6  Ky.  Opin.  118. 

The  record  of  a  suit  concerning  land 
held  sufficient  to  estop  defendant  from 
questioning  plaintiff's  right  to  posses- 
sion of  the  land. 

A.  H.  Pollock  V.  Germantown  &, 
Bridgeville  Tpk.  Co.,  6  Ky.  Opin. 
324. 

Where  a  defendant  has  set  up  a  veri- 
fied plea  of  non  est  factum  in  an  ac- 
tion on  a  note,  he  can  not,  in  a  sub- 
sequent suit  involving  the  same  trans- 
action (after  plaintiff,  because  of  such 
plea,  dismissed  his  action),  take  a 
position  contrary  to  the  allegations  of 
the  plea. 

Bergs  &  Co.  v.  Haggard,  6  Ky. 
Opin.  393. 

One  who  misleads  his  adversary  in 
court  by  deception  can  not  be  allowed 
to  profit  by  his  own  wrong,  and  where 
a  plaintiff  brings  a  defendant  into 
court  he  will  not  be  permitted  to  say, 


by  misleading  the  defendant  as  to  his 
intention,  that  such  defendant  shall 
not  be  heard. 

Smith  V.  Lewis,  12  Ky.  Opin.  338. 

Where  one  fails  to  have  his  deed  re- 
corded within  the  proper  time,  but  in 
a  proceeding  in  the  county  court  there- 
after for  partition  the  land  described 
is  allotted  to  him  by  reason  of  said 
conveyance,  and  his  grantors  in  said 
deed  are  parties  to  such  partition,  and 
the  court  had  Jurisdiction  therein, 
such  grantors  are  estopped  from  as- 

I  sertlng  any  claim  as  against  said 
grantee  or  his  vendees. 

I  Singleton    v.     Singleton,    12    Ky. 

'  Opin.  342. 

I      In  an  application  to  set  aside  a  sale 

i  of   real   estate   because   a   necessary 

party  was  not  before  the  court,  when 

it   is   shown   that   such   party  or  bis 

'  heirs  have  accepted  the  greater  part 

of  the  money  coming  to  them  under 

such  sale,  and  the  application  is  made 

many  years  after  the  payment  of  snch 

money,  such  applicant  will  be  held  to 

be  estopped  to  maintain  such  action. 

Hackler  v.  Nicholson,  12  Ky.  Opin. 

606. 

§70.  Failure  to  assert  title  or  right. 

Where  a  devisee  agreed  with  his 
brothers  and  sisters  as  to  a  boundarr 
line  of  the  land  devised  to  them  by 
their  father,  whereby  he  was  to  have 
all  the  land  east  of  such  line,  and 
he  stood  by  and  permitted  the  land 
west  of  the  line  to  be  sold  without 
giving  any  warning  or  notice  of  claim 
thereto  by  him,  he  is  estopped  to  as- 
sert a  claim  to  any  portion  of  the 
land  west  of  such  line. 

Laney  v.  Pase,  7  Ky.  Opin.  587. 

Where  a  party  repudiates  a  parol 
contract  for  the  sale  of  land  and  re- 
fuses to  execute  it,  he  is  estopped  to 
claim  any  of  the  benefits  arising 
therefrom. 

Clemerson  v.  Harris,  3  Ky.  Opin. 
403. 

§71.  Disclaimer. 

A  defendant  in  a  suit  for  partition 
of  land,  who  confesses  that  he  has 
no  right  or  title  to  the  property,  is 
estopped  from  afterwards  setting 
up  any  adverse  claim  to  any  portion 
of  the  land  embraced  in  the  judgment. 


693    (§72) 


ESTOPPEL  III.  B. 


(9  89)     694 


unless  he  or  his  vendees  present  such 
a  state  of  case  as  will  authorize  a 
chancellor  to  vacate  or  modify  it  as 
provided  by  the  Civ.  Code. 

Shelton    v.    Melton,    6    Ky.    Opin. ' 
492. 

§72.  Acts   making    injury   possible   as 
between      actor     and     another 
equally  blameless. 
Where   one  has   executed   notes  as 
the    purchase    price    of    real    estate, 
which  the  seller  is  unable  to  convey 
because  he  has  no  title,  but  before  the 
failure  of  title  is  known  one  who  is 
about  to  purchase  the  notes  is  assured 
by  the  maker  thereof  that  they  are 
all  right  and  will  be  paid,  such  maker 
is  estopped,   so  far  as  the  holder  of 
the  notes  is  concerned,  to  set  up  a 
failure  of  consideration,  although  the 
consideration  may  have  failed  as  be- 
tween him  and  obligee  in  the  notes. 
Tiemey  v.  Dean,  9  Ky.  Opin.  893. 

§73.  Clothing  another   with    apparent 
title  or  authority. 

§74. Real  property. 

Where  appellee  was  present  when 
the  land  in  controversy  was  sold  to 
appellant,  and  advised  the  purchase, 
and  talked  of  buying  it  himself,  and 
knew  the  trouble  connected  with  the 
title,  it  was  his  duty  to  have  explained 
to  appellant  the  character  of  the  ven- 
dor's title,  and  for  failure  to  do  so,  he 
is  estopped  to  set  up  an  adverse  claim 
to  the  land. 

Cantrill  v.  Eastis,  6  Ky.  Opin.  23. 

Where  adult  heirs  made  deeds  to 
their  interests  in  land  of  the  testator, 
and  received  the  purchase  price,  they 
are.  estopped  from  setting  up  any 
claim  to  the  land,  either  in  their  own 
right,  or  as  heirs  of  the  deceased 
sister. 

Lester   v.   Winfrey,    6   Ky.   Opin. 
121. 

§78  Contracts. 

A  corporation  which  has  borrowed 
money  and  used  the  same  in  complet- 
ing its  turnpike,  is  estopped  from 
showing  its  non-liability  to  repay  such 
loan. 

Chenault  v.  Grigsby,  9  Ky.  Opin. 
258. 


§82.  Representations. 

Where  one  has  a  right  to  an  estate 
and  permits  or  encourages  a  represen- 
tation as  to  it  which  works  a  fraud,  he 
will  be  refused  any  relief  in  a  court 
of  equity. 

Kendall  v.  Webber,  13  Ky.  Opin. 
206. 

§86. Validity  of  bills  or  notes. 

The  payor  of  a  note  is  not  estopped 
to  make  defense  to  the  note  because 
of  the  statement  made  to  the  payee, 
or  to  the  payee's  agent,  that  the  note 
was  "all  right." 

Thompson  v.  Finley,  6  Ky.  Opin. 
641. 

§89.  Asqulescence. 

An  alleged  vendee  of  a  tract  of  land 
who  was  present  at  a  subsequent 
rental  of  same  by  a  commissioner  as 
the  land  of  his  vendor,  and  is  the 
highest  bidder  therefor,  and  does  not 
make  known  his  ownership,  can  not 
afterwards  set  up  claim  to  same  as 
against  the  rights  of  creditors. 
Dunn  V.  Conn,  3  Ky.  Opin.  195. 

An  alleged  owner  of  personal  prop- 
erty, who  is  present  and  makes  no  ob- 
jection to  a  transfer  thereof  by  an- 
other party,  is  estopped  from  after- 
wards setting  up  a  claim  thereto. 
Kash  V.  Fitzpatrick  &  Looney,  3 
Ky.  Opin.  36. 

Where  an  owner  of  property  stood 
by  and  saw  a  city  council  act  on  a 
declaration  of  a  greater  number  of 
owners,  for  street  improvements,  by 
doing  the  work  and  improving  the 
property,  he  can  not  be  permitted  to 
refuse  payment  therefor. 

Menzies  &  Finnell  v.  Williams,  4 
Ky.  Opin.  552. 

When  covert  and  discovert  a  woman 
persistently  and  notoriously  claimed 
only  a  life  estate,  conceding  to  her 
children  the  remainder,  promoted  the 
sale  of  that  remainder  for  a  valuable 
consideration,  was  present  when  it 
was  conveyed  and  neither  then  nor 
since  until  about  the  time  of  the  in- 
stitution of  suit,  intimated  a  claim,  to 
the  remainder,  she  is  estopped  to  set 
up  claim  to  the  remainder. 

Jackson's  Heirs  v.  Dunean,  5  Ky. 
Opin.  690. 
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Where  the  defendant  recognizes  the 
regularity  of  the  judgment  and  sur- 
renders to  the  sheriff,  in  writing,  the 
land  sold  in  satisfaction  of  same;  to 
this  extent  he  encourages  the  pur- 
chaser and  is  therefore  estopped  to 
controvert  his  right  to  take  and  hold 
the  estate. 

Johns    V.    Woodson,    5    Ky.    Opin. 
536. 

Where  a  party  is  active  in  procuring 
another  to  advance  money  on  the  faith 
of  a  mortgage,  he  is  estopped  to  deny 
the  title  of  the  mortgagor  to  the  prop- 
erty. 

Smith  V.  Warth.  5  Ky.  Opin.  269. 


§90.- 


-Assent    to    or    ratification    of 


acts  of  others  in  general. 
Where  one  representing  himself  as 
the  owner  of  the  land  to  induce  an- 
other to  erect  a  mill  on  it  leased  his 
land  for  such  purpose,  gave  his  writ- 
ten consent  to  the  erection  of  a  dam 
across  the  river,  gave  the  stone  for 
the  foundation  of  the  mill,  and  al- 
though he  saw  the  mill  and  a  dwelling 
erected,  made  no  objection  to  either 
until  long  after  both  were  completed 
and  the  lessee  had  sold  his  interest  in 
the  mill,  he  will  be  held  to  have  con- 
sented not  only  to  the  erection  of 
the  mill,  but  to  the  erection  of  the 
dwelling  also,  and  will  be  estopped 
to  repudiate  such  consent. 

Hume    V.    McNees,    10    Ky.    Opin. 
616. 

If  a  party  has  an  interest  to  prevent 
an  act  being  done,  and  acquiesces  in 
it  so  as  to  induce  a  belief  that  he  con- 
sents to  it,  and  the  position  and  right 
of  others  is  altered  by  their  giving 
credit  to  his  sincerity,  he  is  estopped 
from  challenging  the  act  to  their  prej- 
udice. 

Klump   V.    Liebold,    11   Ky.    Opin. 
421. 

The  owner  of  an  Interest  in  real 
estate  who  has  notice  of  a  sale  there- 
of by  an  administrator,  and  who  acqui- 
esced therein  and  accepted  some  of 
the  proceeds  thereof,  is  precluded  in 
equity  from  asserting  claim  to  such 
land  or  the  possession  thereof. 

Smith's    Admr.    v.    Blair,    J.2    Ky. 
Opin.  454. 


I  §91. Assent  to  or  participation  in 

judicial  proceedings. 
'     Where  a  copy  of  a  receipt  is  offered 
\  in  evidence,  and  its  execution  is  de- 
nied, the  burden  is  on  the  proponent 
!  to  show  that  the  other  party  signed  it. 
Gallagher  v.  Mitchell,  7  Ky.  Opin. 
722. 

One  who  has  consented  in  open 
court  to  an  order  setting  aside  a  sher- 
iff's deed  can  not  complain  of  snch 
order;  neither  can  one  complain  of 
such  order  who  is  not  prejudiced  by 
it 

Bottom    V.    Bonta's    Exr.,   9  E7. 
Opin.  619. 

§93. Permitting    improvements  or 

expenditures. 
One  who  acquiesces  in  the  erection 
of  a  column  when  it  is  partly  on  his 
land,  by  both  words  and  conduct  inti- 
mates his  consent  thereto,  was  present 
while  the  work  was  being  done  and  ex- 
;  pressed  his  satisfaction  with  it.  is  es- 
I  topped  from  thereafter  objecting  to  it 
I         Klump   V.   Liebold,   11   Ky.  Opin. 
!  421. 

§94. Permitting   sale   or  mortgage 

of  property. 
Where  appellant's  surrender  of  his 
I  land  to  the  jailer  to  sell  in  lieu  of  the 
!  personal  property  was  without  consid- 
eration, and  the  result  of  illegal  co- 
\  ercion,  the  principle  of  estoppel  does 
i  not  apply. 

1         Owens    V.    Hudson,    1    Ky.   OpUi. 
298. 

A  purchaser  of  land  with  notice  of 
renunciation  of  title  by  vendor,  and  of 

I  a  prior  sale  of  same  land  with  the 
concurrence    of   the   vendee   under  a 

I  parol  sale,  is  estoppel  from  claiming 
title  by  subrogation. 

I         Renfroe  v.  Underwood,  1  Ky.  Opin. 

I  23. 

Where  funds  are  placed  hi  the 
hands  of  a  third  party  by  a  husband, 
with  which  to  purchase  a  home  for 
himself  and  wife,  and  afterwards  he 
is  present  and  does  not  object  to  the 
conveyance  being  put  in  the  wife's 
name,  he  will  be  estopped  from  claim- 
ing an  improper  use  of  the  money  and 
recovery  thereof. 

Hull  v.  Evans,  2  Ky.  Opin.  538. 
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The  father  of  the  remaindermen, 
having  purchased  their  interest  at  ex- 
ecution sale,  his  note  therefor  Is  sub- 
ject to  be  paid  out  of  the  deceased's 
estate;  but  this  will  not  affect  the  life 
estate  of  the  wife  in  the  land,  and  she 
can  not  be  estopped  from  asserting 
her  tenancy  to  the  tract. 

Thornton  v.  Peacock,  2  Ky.  Opin. 
526. 

A  mortgagee  who  knowingly  per- 
mits and  sanctions  the  sale  of  lands 
embraced  in  his  mortgage,  and  allows 
the  purchaser  to  occupy  same  ad- 
versely to  his  claim  for  a  period  of 
years  before  he  discloses  his  claim, 
is  estopped  from  asserting  his  claim 
under  the  mortgage,  against  the  pur- 
chasers of  the  property. 

Stone  &  Skinner  v.  Lyon,  2  Ky. 
Opin.  517. 

A  failure  to  disclose  a  lien  on  per- 
sonal property  for  many  years  after  a 
sale  thereof  by  the  mortgagor,  and 
with  the  knowledge  of  the  mortgagee, 
is  such  negligence  as  to  operate  as 
an  estoppel  against  the  claim. 

Stone  &  Skinner  v.  Lyon,  2  Ky. 
Opin.  517. 

Where  the  maker  of  a  note  is  pres- 
ent when  a  transfer  thereof  is  made 
from  one  holder  to  another,  and  offers 
no  objection  thereto,  but  says  that  the 
note  is  good,  and  offers  to  settle  it 
by  delivery  to  the  holder  of  other  col- 
lateral therefor,  he  will  be  consid- 
ered as  having  waived  any  claims,  de- 
mands, or  offsets  he  may  have  to  the 
note. 

Estes  V.  Abbott,  2  Ky.  Opin.  284. 

One  who  stands  by  and  permits  an- 
other to  purchase  land  of  which  he 
is  the  owner,  without  asserting  his 
claim,  will  be  estopped  to  assert  it 
afterward  against  the  purchaser. 

Jarvis  v.  Satterwhite,  11  Ky.  Opin. 
167. 

Where  town  trustees  and  citizens 
of  the  town  generally  petitioned  the 
legislature  for  authority  to  sell  a  pub- 
lic street  to  a  college  for  educational 
purposes,  in  1850,  and  the  college 
erected  valuable  buildings  thereon 
after  purchasing  it,  whether  such  sale 
was  valid  or  not,  the  college  having 
made  such  improvements  and  held  ex- 


clusive possession  thereof  since  1850, 
is  secure  in  its  title  as  against  the 
town,  and  is  estopped  from  question- 
ing such  title. 

Brown  v.  Stubblefield's  Admr.,  11 
Ky.  Opin.  767. 

§95.  Silence. 

One  who  stands  by  and  knows  that 
another  is  purchasing  land  to  which 
he  has  or  asserts  a  claim,  will  be  es- 
topped to  set  up  such  claim  to  the 
prejudice  of  such  purchaser. 

Wise  V.  Fields,  10  Ky.  Opin.  280. 

While  mere  silence  or  acquiescence 
when  in  ignorance  of  one's  rights 
will  not  work  an  estoppel,  where  one 
was  present  and  acquiesced  in  the  con- 
struction of  a  turnpike,  knowing  that 
the  company  believed  that  it  was  con- 
structing the  road  on  another's  land, 
and  asserted  no  claim  of  ownership 
thereof  during  such  construction  and 
for  many  years  thereafter,  the  legal 
presumption  being  that  he  knew  the 
boundary  of  his  own  land,  it  is  incum- 
bent on  such  a  plaintiff  to  show  that 
he  was  in  ignorance  of  the  fact  that 
the  land  on  which  the  turnpike  was 
constructed  belonged  to  him. 

Ramsey  v.  Clark  &  Montgomery 
Tpk.  Co.,  10  Ky.  Opin.  751. 

The  holder  of  a  lien  against  real 
estate,  which  is  of  record,  can  not 
be  held  to  be  estopped  from  asserting 
his  lien  because  of  his  silence  in  not 
informing  a  purchaser  of  such  land 
that  he  holds  the  lien,  where  it  is  not 
shown  that  the  lien  holder  was  pres- 
ent when  the  purchaser  bought  the 
land,  or  when  he  paid  for  it,  or  that 
he  advised  or  encouraged  such  sale; 
and  no  estoppel  can  arise  against  a 
lien  holder  on  account  of  his  mere  de- 
lay in  enforcing  his  lien. 

Medley  v.  McElroy,  13  Ky.  Opin. 
289. 

§96.  Negligence. 

To  estop  one,  there  must  exist  some 
intended  deception  or  fraud  in  the 
conduct  of  the  party  to  be  estopped, 
or  such  gross  negligence  on  his  part 
as  amounts  to  constructive  fraud  by 
which  the  complaining  party  has 
been  misled  to  his  injury  when  he  had 
no  knowledge  or  available  means  of 
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acquiring  knowledge  of  Ithe  true  state 
of  facts. 

Lashley  v.  Lackey's  Admr.,  12  Ky. 
Opin.  78. 

(C)  PERSONS  AFFECTED. 

§98.  Persons  estopped. 

Where  A  sells  and  transfers  to  C 
the  note  of  B  and  on  the  due  date  of 
the  note  B  voluntarily  renews  the 
note  to  C,  he  is  estopped  from  setting 
up  a  counterclaim  of  a  prior  debt  due 
him  by  A,  even  though  such  a  right 
of  set-ofT  existed  as  to  the  original 
note. 

Scott  &  Wurts  V.  Ryan  &  Gnibb, 
1  Ky.  Opin.  424. 

Where  a  wife  voluntarily  parts  with 
her  heritage  from  her  father's  estate, 
and  consents  and  agrees  that  the  price 
should  be  applied  to  the  payment  of 
her  husband's  debts,  the  money  being 
so  applied,  she  is  estopped  from  set- 
ting up  claim  thereto,  and  a  court  of 
equity  can  not  grant  the  relief  sought 
to  reclaim  it. 

Hackley  v.  Collings,  1  Ky.  Opin. 
593. 

A  party  executing  a  note  to  a  corpo- 
ration is  estopped  to  deny  that  such  a 
corporation  existed  as  was  described 
in  the  note. 

Peter  &  Harber  v.  Ferrell,  1  Ky. 
Opin.  255. 

One  who  holds  a  majority  of  the 
stock  of  a  corporation  and  has  control 
over  the  management  of  the  corpora- 
tion, is  estopped  to  assert  relief  preju- 
dicial to  the  rights  of  a  mortgagee  and 
the  bondholders  of  the  corporation. 
Alexander's  Exrs.  v.  Airdree  Coal 
Co.,  7  Ky.  Opin.  329. 

One  who  connives  with  a  debtor  for 
the  purpose  of  defrauding  the  tatter's 
creditors  can  not  subsequently  be 
heard  to  complain  of  his  situation  as 
a  consequence  of  such  action. 

Higdon  V.  Beck,  7  Ky.  Opin.  127. 

(D)   MATTERS  PRECLUDED. 

§  101.  Title  or  claim  to  property. 

The  possession  of  a  bond  for  title 
for  a  number  of  years,  in  which  a  spe- 
cific boundary  is  designated,  will  es- 


top a  defendant  from  claiming  a  de- 
fect in  the  boundary. 

Pack  V.  Lingenfelter,  3  Ky.  Opin. 
313. 

The  parties  to  a  deed  are  estopped 

by  the  recitals  therein  to  claim  tiUe  to 

any  part  of  the  land  thereby  conveyei 

Everett  v.  Anderson's  Admr.,  3  Ky. 

Opin.  414. 


(E)   PLEADING,    EVIDENCE,  TRIAL 
AND  REVIEW. 

§  109.  Pleading  as  defense. 

A  plea  of  fraud  and  undue  influence 
in  execution  of  a  deed  in  consideration 
of  support  can  not  be  substantiated,  if, 
after  submitting  to  It  for  more  than 
eighteen  years,  while  the  grantee  iru 
supporting  his  parents;  after  demise 
of  the  grantors  the  heirs  should  not 
be  permitted  to  attempt  the  vindica- 
I  tion  of  their  injured  parents'  rights, 
when  too  late  to  do  them  any  good, 
and  when  all  the  benefits  would  inure 
to  them. 

Bradford,  Admr.,  v.  Klrby,  2  Ky. 
Opin.  587. 

§117.  Admissibility  of  evidence. 

An  assertion  made  in  an  answer,  in 
another  case,  that  the  party  held  the 
absolute  title  to  the  property  may  be 
used  against  him  in  another  action  in- 
volving the  same  property,  on  which 
he  claimed  to  hold  a  mortgage  instead 
of  an  absolute  title;  but  it  does  not 
operate  as  an  estoppel,  so  as  to  con- 
clude all  explanatory  proof  to  the  con- 
trary. 

Miller  V.  Pofflnger,  1  Ky.  Opin.  567. 

§118.  Weight   and    sufTiciency  of  evi- 
dence. 
In  the  absence  of  proof  of  the  in- 
solvency of  a  debtor,  and  the  evidence 
conduces   to   show   that  all   personal 
property  assigned  for  the  benefit  of 
creditors   was   ample  to  liquidate  all 
claims,  the  creditors  will  be  estopped 
from  further  action  to  set  aside  con- 
veyance of  real  estate  as  fraudulent. 
Young  &  Co.  V.  Booard's  Heirs,  2 
Ky.  Opin.  541. 


EVICTION. 

See  Landlord  and  Tenant,  VII,  F. 
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EVIDENCE. 

L  JUDICIAL  NOTICE. 
§  11.  Historical  facts. 
§  16.  Language,     words»     phrases 

and  abbreviations. 
§  27.  Laws  of  the  state. 

§  28. In  general. 

§41.  Existence,  organization,  and 

terms  of  courts. 
§  43.  Judicial  proceedings  and  rec- 
ords. 
II.  PRESUMPTIONS. 
§  54.  Grounds. 

9  57.  Nature     and    conditions    of 
property  or  other  subject-mat- 
ter. 
§  82.  Judicial  proceedings, 
ni.  BURDEN  OP  PROOF. 

§91.  Party   asserting  or  denying 

existence  of  facts. 
§  94.  Extent  of  burden  in  general. 
§  96.  Matters  of  defense  and  rebut- 
tal. 
§  97.  Particular  facts  or  issues. 
I\'  RELEVANCY,         MATERIALITY, 
AND   COMPETENCY   IN  GEN- 
ERAL. 

(A)  FACTS  IN  ISSUE  AND  RELE- 

VANT  TO  ISSUES. 
§  99.  Relevancy  in  general. 
§  108.  Motive  and  intent. 
§  113.  Value   or   market   price   of 

property. 

(B)  RES  GESTAE. 

§  119.  Facts  forming  part  of  same 
transaction. 

§  120.  Acts  and  statements  accom- 
panying or  connected  with 
transaction  or  event. 

§121. In  general. 

§  122. Before     transaction     or 


§  177. In  general. 

§  186.  Character   and    degrees 
secondary  evidence. 


of 


event. 
S 123. After 


transaction      or 


event. 
(E)  COMPETENCY. 

{148.  Nature  and  source  of  evi- 
dence in  general. 

§152.  Testimony  as  to  character 
or  reputation. 

§158.  Facts  or  transactions  de- 
scribed in  or  evidenced  by 
writing. 

§160.  Contents  of  writings. 

§  162. Judicial    acts,    proceed- 
ings and  records. 
V.BEST     AND     SECONDARY     EVI- 
DENCE. 

fi  176.  Grounds  for  admission  of 
secondary  evidence. 


Vn.  ADMISSIONS. 

(A)   NATURE,    FORM    AND    INCI- 
DENTS IN  GENERAL. 

§  200.  Nature  and  grounds  for  ad- 
mission in  general. 

§201.  Subject-matter. 

§  203.  Capacity  of  person  making 
admission,  and  voluntary  char- 
acter thereof. 

§  212.  Offers  of  compromise  or  set- 
tlement. 

§  213. In  general. 

§  215.  Statements  in  writing. 

§  216.  Oral  statements. 

§  220.  Acquiescence  or  silence. 
(C)   BY       GRANTORS,       FORMER 
OWNERS,  OR  PRIVIES. 

§  230.  Grantors,  vendors,  or  mort- 
gagors of  real  property. 
(E)   PROOF  AND  EFFECT. 

§  263.  Explanation  or  limitation. 

VIII.  DECLARATIONS. 

(A)   NATURE,    FORM,    AND    INCI- 
DENTS IN  GENERAL. 
§  272.  Declarations   against   inter- 
est in  general. 
§  273.  Declarations    of   person    in 
possession  or  control  as  to  ti- 
tle or  possession. 
(E)   PROOF  AND  EFFECT. 
§  313.  Conclusiveness  and  effect. 

X.  DOCUMENTARY  EVIDENCE. 

(A)  PUBLIC  OR   OFFICIAL  ACTS, 

PROCEEDINGS,  RECORDS, 
AND  CERTIFICATES. 

§  332.  Judicial  acts  and  records. 

§  333.  Official  records  and  reports. 

§  335.  Grants  and  patents  for  land, 
and  proceedings  in  land  office. 

§  337.  Municipal  records. 

(B)  EXEMPLIFICATIONS,    TRAN- 

SCRIPTS   AND    CERTIFIED 
COPIES. 
§  343.  Records  of  conveyances  and 
other  private  writings. 

(C)  PRIVATE      WRITINGS      AND 

PUBLICATIONS. 

§  350.  Unofficial  writings  in  gen- 
eral. 

§  352.  Corporate  records  and  pro- 
ceedings. 

§  353.  Conveyances,  contracts  and 
other  instruments. 

§  354.  Books  of  account. 

§  360.  Books  and  other  printed 
publications. 
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S  364. Mortality  tables  and  ta- 
bles of  expectancy  of  life. 

(D)  PRODUCTION,  AUTHENTICA- 
TION, AND  EFFECT. 

§  366.  Public  documents,  records, 
exemplifications,  or  official 
copies. 

§  369.  Preliminary  evidence  for 
authentication. 

§  370. Necessity  in  general. 

§  383.  Conclusiveness  and  effect. 

XI.  PAROL      OR      EXTRINSIC      EVI- 

DENCE     AFFECTING     WRIT- 
INGS. 

(A)  CONTRADICTING,  VARYING, 
OR  ADDING  TO  TERMS  OF 
WRITTEN  INSTRUMENTS. 

§  386.  Judicial  records  and  pro- 
ceedings. 

§  387.  Official  records  and  docu- 
ments. 

§  390.  Deeds. 

§  397.  Contracts  in  general. 

§  400.  Contracts  of  sale  or  ex- 
change. 

§  402.  Bills  and  notes. 

§  405.  Contracts  of  Insurance. 

S  419.  Nature  of  consideration. 

(D)  CONSTRUCTION    OR    APPLI- 

CATION OF  LANGUAGE  OF 
WRITTEN  INSTRUMENT. 

§  461.  Showing  intent  of  parties  as 
to  subject-matter. 

XII.  OPINION   EVIDENCE. 

(A)  CONCLUSIONS      AND      OPIN- 

IONS    OF     WITNESSES     IN 
GENERAL. 

§  471.  Conclusions  and  matters  of 
opinion  or  facts. 

§  474.  Special  knowledge  as  to  sub- 
ject-matter. 

§  480.  Handwriting. 

(B)  SUBJECTS  OF   EXPERT  TES- 

TIM.ONY. 

§  515.  Conduct  of  business. 

(E)  COMPARISON        OF        HAND- 

WRITING. 

§  564.  Standard  of  comparison. 

(F)  EFFECT     OF     OPINION     EVI- 

DENCE. 

§  569.  Testimony  of  experts. 

XIII.  EVIDENCE  AT  FORMER  TRIAL 

OR  IN  OTHER  PROCEEDINGS. 
§  576.  Death  or  disability  of  wit- 
ness. 
§  579.  Identity  of  parties. 


XIV.  WEIGHT  AND  SUFFICIENCY. 
S  584.  Weight  and  conclusiveness 

in  general. 
§  601.  Particular  facts  or  issues. 

See  Adverse  Possession,  fS  33,  lU: 
Alteration  of  Instruments,  §  26;  As- 
sault and  Battery,  §S  27.  81;  Attach- 
ment, §  374;  Carriers,  §§  133.  317; 
Compromise  and  Settlement,  §  23; 
Contracts,  §S  45,  247,  347;  Co1mte^ 
feiting,  §  18;  Criminal  Law,  X; 
Damages,  VIII.  B;  Deeds,  9  l^S; 
Depositions,  §  87 ;  Descent  and  Dis- 
tribution, §  147;  Divorce,  IV.  D; 
Easements,  §  36;  Ejectment,  S§  87, 
88,  96;  Elections,  §  293;  Equity.  V. 
§  347;  Estoppel.  §  117;  Executors 
and  Administrators,  §  252;  Forcible 
Entry  and  Detainer,  §  29;  Fraud,  n. 
C;  Fraudulent  Conveyances,  III,  G; 
Gaming.  $  95;  Guardian  and  Want, 
§  131 ;  Homicide,  VII ;  Husband  and 
Wife,  §  231;  Insane  Persons.  §  98; 
Insolvency,  S  99;  Larceny,  it  B; 
Libel  and  Slander.  IV,  C;  Mechan- 
ics' Liens.  §  278;  Municipal  Corpo- 
rations, §  818;  Partnership,  $S  121, 
217;  Payment,  §  69;  Principal  and 
Surety,  S  158;  Reformation  of  In- 
struments, §  42;  Review,  §  23;  Sales, 
§§  52,  356;  Sheriffs  and  Constables, 
§  169;  Trespass,  §  45;  Trusts,  S  262, 
325;  Usury,  §  112;  Vendor  and  Pm^ 
chaser.  §§  44,  315;  Wills,  V.  H;  Wit- 
nesses. 

Action  on  account,  see  Account,  S  IS. 
Admissibility  of  deed,  see  Deeds,  S  198. 
Admissibility  of  deposition  in  evidence, 

see  Depositions,  §  87. 
Admissibility    of    evidence,    see  Bills 

and  Notes,  §  500. 
Admissibility  of  partnership  books,  see 

Partnership,  §  121. 
Admissibility  of  poll  books,  see  Eiec- 

tions,  §  293. 
As  to  consideration  of  contract,  see 

Contracts.  §  87. 
Contents  of  lost  instrument,  see  Lost 

Instruments,  §  8. 
E]xceptions  to  ruling  on  evidence,  see 

Trial,  §  99. 
Made  part  of  record  by  bill  of  excep- 
tions, see  Appeal,  §  548. 
Objection  to  evidence,  see  Trial,  S  SO. 
Of  agency,  see  Principal  and  Agent, 

§18. 
Of    boundaries,    see    Boundaries,    II* 

§§  35,  37. 
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Of  general  reputation,  see  Disorderly 

House,  S  14. 
Of  relation  of  landlord  and  tenant,  see 

Landlord  and  Tenant,  §  18. 
Pleading  evidence,  see  Pleading,  §  11. 
Presumption  and  burden  of  proof,  see 

Bonds,  §  130. 
Proof  of  signature,  see  Bills  and  Notes, 

§  499. 
Reception  of  evidence,  see  Trial,  IV; 

Criminal  Law,  §  1153. 
Recitals  of  deed,  see  Deeds,  §  198. 
Sufficiency    of   evidence,   see   Appeal, 

§  693. 
Waiver   of    best   evidence,    see   Judg- 
ment, S  917. 
Weight   and    sufficiency   of   evidence, 

see  Bills  and  Notes,  §  515. 

I.     JUDICIAL  NOTICE. 

$10.  Geographical  facts. 

The  court  judicially  knows  that  a 
named  county  is  in  the  state  of  Ken- 
tacky,  and  that  a  named  town  is  the 
county  seat. 

Minton  v.  Beard,  8  Ky.  Opin.  630. 

§11.  Historical   facts. 

The  court  Judicially  knows,  as  a 
matter  of  history,  that  in  July  and 
Aogust,  1864,  the  confederate  forces 
occupied  no  portion  of  Kentucky,  and 
that  except  a  few  small  detachments 
of  irregular  cavalry,  ther^  were  no 
hostile  troops  within  her  borders. 
Mercer  v.  Humphrey,  7  Ky.  Opin. 
141. 

$16.  Language,    words,    phrases    and 

abbreviations. 
It  can  not  he  judicially  known  what 
the  cabalistic  letters  "U.  S."  mean, 
since  there  is  no  legal  definite,  tech- 
nical manner  attached  to  them,  nor 
can  it  be  determined  that  the  words 
**tlie  government"  mean  any  other 
government  than  that  of  Kentucky. 
McCormick  v.  Garth,  1  Ky.  Opin. 

588. 

§27.  Laws  of  the  state. 

§28. In  general. 

The  courts  will  take  notice  of  the 
contents  of  the  legislative  journals 
for  the  purpose  of  determining  the 
truth  or  falsity  of  any  allegation  or 
fact,  but  they  will  not  examine  such 
joarnals  for  the  purpose  of  ascertain- 
ing facts,  to  rebut  the  presumption  of 
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the  constitutionality  of  an  act,  unless 
the  complaining  party  alleges  the  ex- 
istence of  such  fact. 

Presiding  Judge  of  Washington 
County  Court  v.  Cumberland  & 
O.  R.  Co.,  d  Ky.  Opin.  580. 

While  the  courts  will  take  judicial 
notice  of  special  and  local  acts  of 
the  legislature  to  support  the  exer- 
cise of  the  authority  delegated,  they 
will  not,  in  the  absence  of  averment, 
presume  the  existence  of  special  and 
unusual  powers  in  ministerial  tri- 
bunals or  officers. 

Williams  v.  Owen  County  Court, 
9  Ky.  Opin.  378. 

§41.  Existence,  organization,  and 
terms  of  courts. 
Courts  will  take  judicial  notice  of 
terms  of  court,  and  a  sale  of  land 
made  on  other  than  the  first  day  of 
a  term  is  void. 

Cheek  v.  McKay,  5  Ky.  Opin.  199. 

§43.  Judicial  proceedings  and  records. 
Where  it  does  not  appear  from  the 
pleadings  or  proof  in  the  case  of  R, 
trustee,  etc.,  that  the  infant  owns  any 
part  of  the  land  in  question,  but  this 
fact  appears  in  another  suit,  which  is 
consolidated  with  the  former,  notice 
of  all  the  facts  disclosed  in  that  case, 
must  be  taken. 

Rudd  &  Monarch  v.  Rudd  &  Tay- 
lor,  5   Ky.   Opin.   517. 

When  courts  or  jurors  are  called 
upon  to  estimate  values,  they  may  do 
so  from  their  personal  and  private 
knowledge  of  such  values. 

Davis  V.  Watts,  9  Ky.  Opin.  169. 

II.     PRESUMPTIONS. 

§  54.  Grounds. 

Good  faith  will  be  presumed  in  the 
transfer  of  property,  in  the  absence 
of  proof  tending  to  rebut  such  pre- 
sumption. 

Knowles  v.  Burns,  7  Ky.  Opin.  70. 

The  fact  that  the  plaintiff  did  not 
take  the  deposition  of  his  manager 
with  regard  to  the  acts  of  plaintiff 
raises  no  presumption  unfavorable  to 
plaintiff. 

Robinson's  Trustee  v.  Hamilton,  6 
Ky.   Opin.   419. 
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§  57.  Nature  and  condition  of  property 
or  other  subject-matter. 
The  court,  without  evidence,  will 
presume  that  a  town  lot  is  not  sus- 
ceptible of  division  without  substan- 
tially impairing  its  Value. 

Hendricks     v.     Garrett,     10     Ky. 
Opin.   547. 

§82.  Judicial  proceedings. 

While  there  is  no  rule  requiring 
this  court  to  presume  in  favor  of  the 
finding  of  facts  made  by  the  chan- 
cellor, as  in  cases  at  common  law, 
still  much  importance  should  be  given 
the  views  of  the  chancellor  in  a  case 
of  fraud  where  doubt  may  well  be 
entertained  as  to  the  truth  of  the 
charge. 

Whaley  v.  Freeland,  9  Ky.  Opin. 
392. 


III.     BURDEN  OF  PROOF. 

§91.  Party  asserting  or  denying  exist- 
ence of  facts. 
\^'Tiere  plaintiffs*  right  to  the  prop- 
erty in  question  depends  on  the  sur- 
vivorship of  their  mother  and  another, 
the  burden  of  proving  survivorship 
is  on  plaintifTs. 

Cravens,  etc.,  v.  Gray,  6  Ky.  Opin. 
472. 

The  burden  of  proof  is  on  the  par- 
ties to  a  voluntary  conveyance  to  show 
that  a  stated  consideration,  admitted 
by  them  to  be  erroneous,  is  not  valid 
and   nothing   is   owing   thereon. 

White  &  Hill   v.  Fletcher,  2  Ky. 
Opin.  463. 

Where  defendant  alleges  in  his  an- 
swer negative  averments  which  are 
peculiarly  within  the  knowledge  of 
defendant,  the  burden  is  upon  the  de- 
fendant to  prove  such  averments. 
Carpenter  v.  Goode,  4  Ky.  Opin. 
655. 

In  a  suit  to  subject  the  property  of 
W  to  the  payment  of  creditors  of  G, 
on  the  ground  that  W  had  converted 
a  note  belonging  to  G,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that 
the  note  in  controversy  was  the  prop- 
erty of  G,  and  no  explanatory  proof 
is  required  by  W  until  some  evidence 


has  been  adduced  showing  some  right 
to  it  by  G. 

Edwards    v.    Dickerson.    Rice  ft 
Bishop,  6  Ky.  Opin.  127. 

Where  a  defendant  sets  up  a  breach 
of  condition  in  a  deed  as  a  set-off, 
the  burden  is  on  him  to  show  with 
reasonable  certainty  the  amount  he 
should  receive. 

Murray  v.  Webb,  6  Ky.  Opin.  198. 

The  burden  is  on  the  plaintiiT  to 
establish  his  claim,  and  upon  the  d^ 
fendant  to  establish  his  cross-demand 
or  set-off  against  the  plaintiff. 

Cooper  V.  Cooper's  Admr.,  7  Ky. 
Opin.  84. 


!  In  an  action  to  recover  water  rent- 
al at  an  established  rate,  the  burden 
is  on  the  plaintiff  to  show  that  the 
rates  had  been  .fixed  by  them. 

Dayton  v.  Newport  Water  Works, 
11  Ky.  Opin.  777. 

§94.  Extent  of  burden  In  general. 

Where,  if  exceptions  to  a  master's 
report  be  treated  as  an  answer,  tbej 
do  not  deny  the  purchase  or  appro- 
priation of  the  property  in  question, 
but  set  up  matter  in  avoidance,  the 
burden  is*  on  defendant  to  establish 
some  one  of  his  grounds  of  defense. 
Robinson's  Trustee  v.  Hamilton,  6 
Ky.  Opin,  419. 

§96.  Matters  of  defense  and  rebuttal. 
Where  the  answer  fails  to  impeach 
the  genuineness  of  the  judgment  ex- 
hibited with  the  amended  petition, 
which  declares  the  deed  to  appellant 
void  and  vacates  and  sets  it  aside, 
the  facts  thus  appearin^^  by  the  ex- 
hibit being  uncontroverted,  the  bur- 
den is  not  on  the  plaintiff  to  produce 
other  evidence  of  the  facts  which  the 
judgment  purports  to  prove. 

Seal  V.  Ragland,  4  Ky.  Opin.  335. 

Where  a  replication  states  facts 
which,  if  proved,  would  countervail 
the  import  of  the  recital  of  a  con- 
sideration in  a  deed  offered  by  a  de- 
fendant, and  controverts  the  material 
allegations  of  a  counterclaim,  the  bur- 
den of  proof  is  on  the  defendant. 
O'Toole  V.  Sham,  2  Ky.  Opin.  333. 
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§97.  Particular  facta  or  iaauea. 

The  burden  is  on  the  one  charging 
fnud  to  establish  the  same. 

Bank  of  Kentucky  v.  Bright,  4  Ky. 
Opin.  561. 

Where  a  defendant  sought  to  avoid 
a  bond  on  the  grounds  that  the  plain- 
tiff procured  his  signature  to  the 
power  of  attorney  by  deceiving  him 
as  to  Its  nature  and  object,  such  issue 
devolved  on  the  defendant  the  burden 
of  proving  the  facts  thus  alleged. 
Brown  v.  Farnler,  3  Ky.  Opin.  46. 

IV.    IRRELEVANCY.  MATERIALITY 
AND  COMPETENCY  IN 
GENERAL. 

(A)  FACTS    IN    ISSUE    AND    RELE- 
VANT    TO    ISSUES. 

§99.  Relevancy   In  general. 

Evidence,  unless  it  illustrate  some 
issue  made  by  the  pleadings,  is  not 
allowable  in  judicial  proceedings. 
Gate  V.   Rouse,   4  Ky.  Opin.   241. 

All  the  facts  and  conduct  of  the 
parties  while  exercising  ownership 
over  the  property  in  litigation,  is  com- 
petent to  show  the  character  of  title 
and  holding,  both  for  defendant  and 
for  plaintiff. 

McElroy  v.  Dunn,  3  Ky.  Opin.  146. 

While  the  recital,  in  an  assignment 
of  a  bond  for  title,  that  it  was  made 
for  a  valuable  consideration,  is  evi- 
dence as  between  the  parties  thereto, 
it  is  not  evidence  of  the  facts  recited, 
nor  for  any  purpose  as  against  stran- 
gers. 

Dunn  v.  Conn,  3  Ky.  Opin.  195. 

A  Judgment  must  be  based  as  well 
upon  the  petition  as  the  proof,  and 
testimony  which  tends  to  establish 
some  fact  not  alleged  in  the  petition 
is  irrelevant  and  incompetent. 

Trimble,  Admr.,  v.  Hensley,  5  Ky. 
Opin.  730. 

In  the  absence  of  a  plea  or  claim 
of  insanity  or  mental  incapacity  of  a 
party  to  testify,  it  is  irrelevant  to 
prove  his  sickness  and  belief  that 
death  was  approaching. 

Powell  V.  Mead,  11  Ky.  Opin.  292. 


§  108.  Motive  and  intent. 

It  was  held  that  defendant,  in  tes- 
tifying, had  the  right  to  state  facts 
attending  the  encounter,  but  not  to 
state  what  his  secret  intention  was, 
the  intention  being  a  matter  of  deduc- 
tion from  the  circumstances  proved. 
Rodgers  v.  Flick,  7  Ky.  Opin.  22. 

§113.  Value  or  market  price  of  prop- 
erty. 
Where  the  issue  was  the  value  of 
confederate  money  at  the  time   and 
place   when   a   loan    was    made,    evi- 
dence is  incompetent  seeking  to  prove 
such  value  at  other  times  or  places. 
Walker   v.   Henry,    10    Ky.    Opin. 
629. 

(B)   RES    GESTAE. 

§119.  Facts    forming    part    of    same 
transaction. 
A   conversation   which   is   not   con- 
comitant with  the  principal   act  nor 
connected  with  it  so  as  to  form  a  part 
of  the  res  gestae  but  a  mere  narra- 
tie  of  past  occurrences  cannot  be  re- 
ceived as  proof  of  the  occurrence. 
Campbell  v.  Seifer,  5  Ky.  Opin.  68. 

§120.  Acta  and  statementa  accom- 
panying or  connected  with 
transaction  or  event. 

§  121. In  general. 

Declarations  made  at  the  time  of 
the  transaction  and  expressive  of  its 
character,  motive  or  object,  are  re- 
garded as  verbal  acts,  indicating  a 
present  purpose  and  intention,  and 
are  therefore  admitted  in  proof  like 
any   other   material   facts. 

Howk  V.  McManama,  4  Ky.  Opin. 
234. 

All  declarations,  made  at  the  same 
time  the  main  fact  under  considera- 
tion takes  place  and  which  are  so 
connected  with  it  as  to  illustrate  its 
character,  are  admissible  as  original 
evidence;  but  where  one  who  is 
charged  with  participating  in  a  tort 
in  plundering  a  store,  comes  into 
town  where  the  store  is  with  the 
plunderers,  but  takes  no  part  in  aid- 
ing them,  and  during  such  plunder- 
ing is  in  another  part  of  the  town 
protesting  againsl  the  act,  and  on  be- 
ing asked  by  the  plunderer  to  loan 
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him  his  horse  refuses  to  do  so,  de- 
claring that  his  horse  will  not  he  used 
to  carry  off  stolen  property,  and  that 
it  will  not  be  used  for  such  purpose 
so  long  as  his  pistol  will  fire,  etc., 
and  such  declarations  are  not  shown 
to  be  made  other  than  in  good  faith, 
they  are  admissible  in  evidence  as  a 
part  of  the  res  gestae. 

Dils  V.  May,  11  Ky.  Opin.  619. 


§122. 


•Before  transaction  or  event. 


A  statement  of  a  party  as  to  why 
he  is  borrowing  money  from  a  wit- 
ness, to  the  effect  that  he  desires  it 
to  pay  a  note,  is  not  admissible  in 
a  suit  on  such  note,  when  made  in 
the  absence  of  the  plaintiff;  where 
such  a  statement  is  not  a  part  of  the 
res  gestae,  not  having  been  made  at 
the  time  the  money  was  claimed  to 
have  been  paid,  and  the  payment  was 
the  transaction. 

Cockrell   v.    Halnline's    Admx.,    8 
Ky.   Opin.  225. 


§123. 


-After  transaction   or  event. 


Statements  made  after  the  transac- 
tion in  question  and  not  in  the  pres- 
ence of  the  party  sought  to  be  af- 
fected thereby  are  not  admissible  as 
part  of  the  res  gestae. 

Adams  v.  Martin,  6  Ky.  Opin.  6. 

In  a  case  where  a  common  carrier 
is  sued  for  damages  on  account  of  its 
wilful  neglect  resulting  in  the  death 
of  a  passenger,  the  admissions  or  dec- 
larations of  the  company's  employes 
made  days  thereafter  are  not  a  part 
of  the  res  gestae  and  not  admissible 
in  evidence  to  bind  the  defendant, 
since  they  are  but  statements  of  past 
events. 

Hanks'  Admr.  v.  Louisville  &  Cin- 

cinnaU    Mail   Line   Co.,    12    Ky. 

Opin.  764. 


(E)   COIVIPETENCY. 

§  148.  Nature  and  source  of  evidence 
in  general. 
The  fact  that  a  witness  had  reduced 
his  knowledge  of  the  manner  in  which 
the  estimate  was  made  to  writing,  in 
the  form  of  an  affidavit  or  deposition, 
is  no  reason  for  excluding  what  the 
witness   knew   in  regard  to   the   con- 


troversy,   although    the    same    state- 
ments may  be  found  in  the  writing. 
Grimes  v.  Trimbles,  6  Ky.  Opin. 
703. 

It  is  error  for  the  court  to  refuse 
the  introduction  of  testimony  of  one 
defendant  to  prove  agreements  be- 
tween him  and  a  codefendant,  who 
filed  a  separate  answer,  and  which 
would  sustain  a  plea  of  exoneration. 
Boice  &  Shannon  v.  Mitchell  & 
Barber,  1  Ky.  Opin.  170. 

In  an  action  on  a  note  in  which  de- 
fendant pleads  payment,  alleging  that 
plaintiff  accepted  payment  in  full  of 
confederate  money,  where  plaintiff 
pleaded  the  illegality  of  the  confed- 
erate money,  it  was  error  to  refuse 
to  permit  plaintiff  to  testify  to  such 
matters  in  his  own  behalf. 

Williams  v.  Godsay.  8  Ky.  Opin. 
210. 

§  152.  Testimony  as  to  character  or 
reputation. 
The  rule  in  civil  actions  is  that  evi- 
dence of  the  general  character  of  a 
party  to  the  action,  is  never  admissi- 
ble; unless  the  action  involves  the 
general  character,  or  directly  af- 
fects it. 

West  V.  Mason,  2  Ky.  Opin.  316. 

§  158.  Facts  or  transactions  described 
in  or  evidenced  by  writing. 
Where,  for  an  account  of  M,  a  cred- 
itor accepted,  through  his  agent,  the 
note  of  V,  giving  the  following  re- 
ceipt: "Received  J.  T.  Vanarsdale's 
note  one  day,  date,  for  above  amount, 
being  in  full.  R.  M.  Bishop  &  Co., 
H.  C.  T.,"  in  an  action  against  M  on 
the  account  the  receipt  was  the  best 
evidence  of  the  acceptance  of  the  note 
in  full  payment. 

Bishop    &    Co.    V.    McKee,   4  Ky. 
Opin.  570. 

§  160.  Contents  of  writings. 

Oral    testimony    is    incompetent  to 

prove    the    contents    of    an    account 

book,  without  first  accounting  for  the 

non-production  of  the  book  itself. 

Staples   v.   Leonard,   3   Ky.  Opin. 

659. 
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§162. Judicial      acts,      proceedings 

and  records. 
A  receipt  purporting  to  have  been 
given  by  a  deputy  sheriff,  in  the  ab- 
sence of  proof  of  his  signature,  is 
not  competent  evidence  as  to  the 
issual  of  an  execution,  because  the 
execution  itself  or  the  execution 
docket  is  the  highest  evidence. 

Griffith  V.  Hicks,  5  Ky.  Opin.  687. 


V.    BEST    AND    SECONDARY    EVI- 
DENCE. 

§176.  Grounds   for  admission    of   sec- 
ondary evidence. 

§177- In  general. 

Before  a  copy  of  a  recorded  writing 
can  be  read  in  evidence  it  must  ap- 
pear that  the  original  was  authenti- 
cated in  the  mode  provided  by  the 
statute. 

Harlan  v.  Hardin,  8  Ky.  Opin.  587. 

§186.  Character  and  degrees  of  sec- 
ondary evidence. 
Where  a  paper  offered  in  evidence 
does  not  purport  to  be  a  copy,  and  the 
one  who  has  the  custody  of  the  orig- 
inal fails  to  certify  that  it  is  a  copy, 
the  court  has  no  right  to  conclude 
that  it  must  be  a  copy,  upon  the  pre- 
sumption that  it  came  from  the  hands 
of  the  custodian;  but  before  such  a 
paper  can  be  introduced  in  evidence 
it  must  be  certified  to  be  a  copy  of 
the  original  by  the  custodian  of  the 
original. 

Barrett  v.  Godshaw,  10  Ky.  Opin. 
324. 

VII.     ADMISSIONS. 

(A)  NATURE,      FORM      AND      INCI- 
DENTS   IN    GENERAL. 

§200.  Nature  and  grounds  for  admis- 
sion in  general. 
Nothing  can  be  taken  as  confessed 
against  the  party  who  is  before  the 
court,  simply  upon  constructive  no- 
tice. 

Moberly  v.  Moberly,  6  Ky.  Opin. 
77. 

Confessions  or  admissions  are  the 
strongest  evidence  against  the  party 
making  them  if  they  are  clearly  es- 
tablished, the  only  weakness  being  in 


the  evidence  of  confessions  or  admis- 
sions. 

Niblack  v.   Niblack,   6   Ky.   Opin. 
545. 

§201.  Subject-matter. 

The  statements  or  confession  of  a 
party  to  an  action,  in  relation  to  the 
subject-matter  of  the  controversy,  as 
a  general  rule,  are  competent  as  evi- 
dence against  him;  but  such  state- 
ments or  confessions  must  have  been 
made  by  him,  or  made  in  his  presence, 
and  assented  to  by  him,  and  an  at- 
torney's statements  made  in  the  ab- 
sence of  his  client  are  not  competent 
evidence. 

Critchelow's  Admr.  v.  Hagerman, 
1  Ky.  Opin.  159. 

§203.  Capacity  of  person  making   ad- 
mission, and   voluntary  charac- 
ter thereof. 
On  an  indictment  for  murder,  the 
admissions  of  other  persons  than  the 
accused  that  they  did  the  killing  are 
not  evidence;  and  neither  are  threats 
to  kill  made  by  other  persons  evidence 
in  such  a  case. 

Cloud   V.   Commonwealth,   13   Ky. 
Opin.  1092. 

§212.  Offers  of  compromise  or  settle- 
ment. 

§213. In  general. 

The  proposition  of  an  administra- 
tor, for  a  compromise  of  a  less  sum 
than  the  amount  of  his  claim,  which 
was  not  accepted,  is  not  conclusive 
against  him  and  should  not  be  offered 
in  evidence  as  such. 

Rause  v.  Deacon,  4  Ky.  Opin.  219. 

In  the  trial  of  a  suit  for  damages 
for  personal  injuries,  evidence  is  in- 
competent to  show  that  an  effort  was 
made  to  settle  and  compromise  the 
claim,  or  that  an  offer  of  compromise 
was  made. 

Kentucky  Cent.   R.  Co.  v.   Carey, 
12  Ky.  Opin.  392. 

§215.  Statements   in   writing. 

Where  suit  is  brought  to  collect  a 
debt,  and  a  letter  of  the  debtor  is  in- 
troduced, stating  that  "I  am  owing 
you  an  old  debt,  and  would  like  to 
known  if  I  do  (go  into  business),  if 
you  will  press  me  for  it,  as  my  inten- 
tion is  to  pay  you,"  it  was  held  to 
be   an   express   acknowledgment   that 
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the  debt  was  then  a  valid  and  subsist- 
ing obligation,  and  also  an  express 
declaration  to  pay  it. 

Frost  V.  Cuerion  &  Hayden,  9  Ky. 
Opin.  743. 

§216.  Oral  statements. 

Conversations  between  defendants 
prior  to  suit  may  be  admitted  as  evi- 
dence, to  establish  a  joint  or  several 
holding  of  property  sued  on. 

McBlroy  v.  Dunn,  3  Ky.  Opin.  146. 

§220.  Acquiescence  or  silence. 

Acquiescence  in  the  statements  of 
others,  to  have  the  effect  of  an  im- 
plied admission  of  the  truth  of  such 
statements,  must  be  not  only  such  as 
afford  him  an  opportunity  to  act  or 
to  speak,  but  such  as  would  naturally 
call  for  some  action  or  reply  from 
men  similarly  situated. 

Jett  V.  South,  9  Ky.  Opin.  813. 

(C)   BY       GRANTORS,       FORMER 
OWNERS,     OR      PRIVIES. 

§230.  Grantors,  vendors,  or  mortgag- 
ors of  real  property. 
An  admission  made  after  others  have 
acquired  separate  rights  in  the  same 
subject-matter  can  not  be  proved  to 
disparage  their  title,  however  such  ad- 
missions may  affect  the  title  of  the 
declarant  himself,  and  this  doctrine 
applies  to  grantor  and  grantee. 

Judah  v.  Whalen,  12  Ky.  Opin.  28. 

(E)  Proof  and  effect. 

§263.  Explanation  or  limitation. 

Where  statements  and  admissions 
made  by  the  propounder  at  the  date 
of  the  execution  of  the  will  have  been 
shown  in  evidence,  he  may  be  allowed 
to  explain  his  conduct  or  to  deny  that 
he  made  such  statements  as  detailed 
by  the  witnesses,  and  it  is  reversible 
error  for  the  court  not  to  permit  him 
to  testify,  he  being  a  competent  wit- 
ness. 

Ogden  V.  Ogden,  13  Ky.  Opin.  35. 

VIII.     DECLARATIONS. 

(A)    NATURE,     FORM,     AND      INCI- 
DENTS  IN   GENERAL. 

§272.  Declarations  against  Interest  in 
general. 
Statements  made  by  either  party  on 
propositions  of  compromise  of  a  law- 


suit can  not  be  proven  against  those 
making  them,  unless  the  compromise 
is  effected. 

McKee  v.  McKee,  9  Ky.  Opin.  803. 

§273.  Declarations  of   person  in  pot- 
session  or  control  as  to  title  or 
possession. 
The   declarations   of  the   seller  of 
lumber,  made  at  the  time  of  sale,  ire 
competent  as  to  the  question  of  own- 
ership of  the  property. 

Sowards     v.    Henderson,    5    Ky. 
Opin.  100. 

The  declarations  of  a  person  while 
in  possession  of  land  are  admissible 
to  prove  the  character  of  that  pos- 
session. 

Harlan  v.  Hardin,  8  Ky.  Opin.  587. 

The  declaration  as  to  ownership  of 
property  is  not  admissible  as  evidence 
to  prove  title  in  the  declarant,  unless 
he  was  in  actual  possession  at  the 
time  made. 

Phillips  V.  Pipes,  9  Ky.  Opin.  906. 

(E)   PROOF  AND  EFFECT. 

§313.  Conclusiveness  and  effecL 

The  mere  declaration  of  a  partr 
made  on  but  the  one  occasion,  in  a 
conversation  not  addressed  to  either  of 
the  witnesses  who,  years  after,  are 
called  upon  to  prove  them,  in  the 
hearing  of  no  others,  and  in  the 
treasuring  up  of  which  they  could 
have  no  interest,  they  being  strangers 
to  the  speaker,  is  at  most  but  weak 
and  unsatisfactory  evidence. 

Daniel   v.  Wheeler's   Exr.,  5  Ky. 
Opin.  738. 

JC.     DOCUMENTARY  EVIDENCK 

(A)   PUBLIC    OR    OFFICIAL    ACTS, 

PROCEEDINGS,  RECORDS,  AND 

CERTIFICATES. 

§332.  Judicial   acts  and   records. 

It  was  held  error  to  permit  plaintUf 
to  read  to  the  jury  a  petition  and  ac- 
count filed  therewith  in  another  case 
against  defendant  and  to  reject  the 
rest  of  the  pleading. 

Bollanger  &  Bodley   v.  Pierce,  € 
Ky.  Opin.  421. 
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However  irreguTar  may  have  been 
the  records  of  a  suit,  unless  it  is  void, 
it  is  not  subject  to  be  collaterally 
questioned,  and  it  is  error  lo  exclude 
same  as  evidence  in  another  suit  sub- 
sequent thereto. 

Slade  V.  Eckler,  3  Ky.  Opin.  347. 

It  is  immaterial  whether  the  papers 
in  a  suit  competent  to  be  used  on  the 
trial  of  another  cause  pending  in  the 
same  court  be  filed  before  or  after  the 
trial  is  commenced. 

Turpin  v.  Bethel,  3  Ky.  Opin.  397. 

Evidence,  in  the  form  of  a  record 
of  another  suit  pending  in  a  different 
state,  between  the  litigants,  cannot  be 
offered  where  no  allegations  of  same 
are  set  out  in  the  pleadings. 

Hoskins  v.   Murphy,   4   Ky.  Opin. 
338. 

The  proceedings  of  the  Court  of  Ap- 
peals can  only  be  proved  Xi^  a  prop- 
erly attested  copy  of  its  records. 
Green  v.  Davis,  5  Ky.  Opin.  660. 

Where  a  writing  purporting  to  have 
been  executed  by  one  of  the  parties 
is  referred  to  and  filed  with  a  plead- 
ing, it  may  be  read  as  genuine  unless 
its  genuineness  is  denied  by  afiidavit 
before  trial. 

ChampUn   v.   Betz    &   Schraeffen- 
berger,  5  Ky.   Opin.  231. 

A  memorandum  in  writing  or  an  ac- 
count filed  as  an  exhibit  and  referred 
to  in  the  pleadings  cannot  be  read  as 
evidence  on  the  trial. 

Champlin    v.    Betz    &    Schaeffen- 
berger,  5  Ky.  Opin.  231. 

The  record  of  a  prior  suit  between 
different  parties  is  not  competent  evi- 
dence in  a  subsequent  suit. 

Robinson  v.  Hudson,  5  Ky.  Opin. 
256. 

Under  §  18,  ch.  35,  Revised  Statutes, 
requiring  that  records  and  proceedings 
of  the  courts  of  the  United  States 
shall  be  attested  by  the  clerk  with 
the  seal  of  the  court  annexed,  and 
certified  by  the  judge  of  the  court  to 
be  attested  in  due  form  before  they 
shall  be  entitled  to  faith  and  credit 


in  this  state,  the  court  properly  re- 
fused to  allow  a  certificate  of  dis- 
charge in  bankruptcy  to  be  read  in 
evidence. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

It  is  error  to  admit  in  evidence  a 
Judgment,  deed  and  execution  in  an- 
other case,  when  at  the  time  of  the 
levy  and  sale  the  land  in  controversy 
was  in  the  adverse  possession  of  ap- 
pellee, such  sale  being  void. 

Kenton  Furnace  R.  Co.  v.  Lowder, 
10  Ky.  Opin.  844. 

§333.  Official   records  and  reports. 

A  sheriff's  deed  which  is  not  ac- 
companied by  a  judgment  or  other 
record  evidence  of  the  authority  of 
the  sheriff  to  sell  the  land,  is  not  ad- 
missible in  evidence  to  show  title  in 
the  purchaser. 

Price  V.  Lane,  6  Ky.  Opin.  133. 

In  order  to  make  the  records  of 
authentication  of  deeds  evidence  to 
establish  title,  it  must  be  according  to 
the  statute  and  within  the  time  pre- 
scribed, such  records  being  admitted 
only  to  show  extent  of  possession. 
Goodman  v.  Bolton,  Vass  &  Land, 
3  Ky.  Opin.  135. 

A  journal  record  made  up  of  what 
the  clerk  of  the  common  council  rec- 
ollects to  have  been  the  action  of  the 
council,  is  not  competent  evidence  of 
the  proceedings  of  the  council. 

Homsby  v.  Judah,  7  Ky.  Opin.  294. 

§  335.  Grants  and  patents  for  land,  and 
proceedings  in  iand  office. 
Where  a  written  lease  is  referred  to 
in  the  petition  and  its  genuineness  is 
not  denied  by  affidavit,  it  may  be  read 
in  evidence  without  its  execution  first 
being  proved. 
Payson  &  Lyon  v.  Holden,  11  Ky. 
Opin.  771. 

§337.  Municipal  records. 

The  record  of  the  proceedings  of  the 
city  council  is  the  best  evidence  of 
such  proceedings,  and  parol  proof  can 
not  establish  a  fact  required  to  be 
made  a  matter  of  record. 

Clark  V.  Enoch,  8  Ky.  Opin.  341. 
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(B)  EXEMPLIFICATIONS,         TRAN- 
SCRIPTS AND  CERTIFIED 

COPIES. 

§343.  Records  of  conveyances  and 
other  private  writings. 
A  deed  dated  July  7,  1807,  acknow- 
ledged November  11,  1808,  and  re- 
corded August  22,  1809,  more  than 
eight  months  after  the  acknowledg- 
ment, and  more  than  eighteen  months 
after  the  sealing  and  delivery  of  the 
deed,  according  to  the  Acts  1785  and 
1797,  was  not  recorded  in  time  to  ren- 
der a  certified  copy  of  it  competent 
evidence. 

Bingham  v.  Orr,  11  Ky.  Opin.  169. 

(C)  PRIVATE  WRITINGS  AND  PUB- 

LICATIONS. 

§350.  Unofficial  writings  in  general. 

A  paper  purporting  to  be  a  receipt 
of  the  wife  is  not  admissible  in  evi- 
dence in  action  against  the  husband, 
in  the  absence  of  evidence  to  show 
that  she  was  authorized  by  her  hus- 
band to  receive  the  money,  or  that  if 
received  by  her  it  was  with  his  knowl- 
edge and  consent. 

Smith  v.  Ryan,  10  Ky.  Opin.  453. 

Account  books  duly  authenticated 
may  be  introduced  in  evidence  in  a 
suit,  but  copies  of  such  account  books 
can  not  be  so  introduced. 

Bailey's  Admr.  v.  Thompson,  8  Ky. 
Opin.  280. 

§352.  Corporate  records  and  proceed- 
ings. 
A  stipulation  in  relation  to  the  cer- 
tificate of  the  chairman  of  an  execu- 
tive committee  of  the  trustees,  relates 
to  the  requisite  evidence  to  authorize 
a  recovery,  and  is  not  a  means  of  giv- 
ing notice  to  the  obligor  therein,  pre- 
liminary to  a  right  of  action. 

Martin  v.  Trustees  of  Baptist  Edu- 
cation Society,  4  Ky.  Opin.  283. 

§353.  Conveyances,      contracts      and 
other  Instruments. 
Where  an  affidavit  is  not  excepted 
to   the  court  must  regard  it  as  evi- 
dence 

Hutti  v.  FlUion,  1  Ky.  Opin.  387. 

The  recitals  in  a  deed  are  not  evi- 
dence   against    a    stranger,    although 


they  are  as  between  the  parties  to  the 
instrument. 

White  &  Hill  v.  Fletcher.  2  Ky. 
Opin.  463. 

§354.  Books  of  account. 

The  account  books  of  a  company  are 
not  competent  evidence  against  a 
party  who  was  neither  a  stockholder 
nor  officer  in  the  company  at  the  time 
the  entries  were  made. 

Shaler  v.  Newport  Fuel  Co.,  5  Ky. 
Opin.  283. 

§360.  Books  and  other  printed  publi- 
cations. 

I  §364. Mortality   tables   and   tables 

;  of  expectancy  of  life. 

In  a  suit  for  damages  for  malprac- 
I  tice  against  a  surgeon,  wherein  it  is 
[  alleged  that  the  defendant  failed  to 
skilfully  reduce  dislocations  of  platD- 
tiff's  shoulder,  and  resulting  in  his  loss 
of  the  use  of  his  arm  and  hand,  life 
or  mortuary  tables  showing  the  arer- 
age  length  of  life  are  not  admissible 
as  evidence,  since  the  plaintifTs  expec- 
tation of  life  could  have  nothing  to  do 
with  estimating  the  damages  he  was 
entitled  to  recover. 

Dulaney  v.  Nunnery,  13  Ky.  Opin, 
710. 

(D)    PRODUCTION,       AUTHENTICA- 
TION, AND  EFFECT. 

§  366.  Public  documents,  records,  ex- 
emplifications, or  official  copies. 
A  survey  is  not  admissible  in  evi- 
dence where  no  notice  thereof  was 
served  that  such  survey  would  be 
made. 

Hanners   v.   Baker,  12   Ky.  Opin. 
127. 

The  proper  manner  of  proving  a  pro- 
ceeding in  court  is  to  introduce  in 
evidence  a  certified  copy  of  the  com- 
plete record  of  the  proceeding. 

Hanners  v.   Baker,   12   Ky.  Opin. 
127. 

§  369.  Preliminary  evidence  for  authen- 
tication. 

§370. Necessity  in  general. 

Written  evidence  not  duly  authenti- 
cated is  not  admissible,  and  where  on 
appeal  the  record  fails  to  disclose  that 
the   offered   document   was   aotbenti- 
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cated  no  error  is  shown  by  the  court's 
refusal  to  admit  it. 

Bibb  V.  Hall,  11  Ky.  Opin.  877. 

§383.  Conclusiveness  and  effect. 

A  receipt  in  settlement  is  not  con- 
clusive, but  may  be  explained,  varied 
or  contradicted  by  the  testimony,  it 
being  but  prima  facie  evidence,  and 
where  given  and  accepted  between  per- 
sons bearing  confidential  relations,  it 
should  be  closely  scanned. 

Dugan's  Admr.  v.  Harris,  13  Ky. 
Opin.  297. 


XI.    PAROL     OR    EXTRINSIC     EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  CONTRADICTING,        VARYING, 

OR  ADDING  TO  TERMS  OF 

WRITTEN  INSTRUMENT. 

§386.  Judicial  records  and  proceed- 
ings. 
Parol  evidence  is  not  admissible  to 
show  that  a  restraining  order  signed 
by  the  special  judge  was  signed  on  a 
date  other  than  that  on  which  he  pre- 
sided. 

Potter  v.  Young,  6  Ky.  Opin.  381. 

Where  parol  evidence  of  the  sale  of 
the  land  was  not  objected  to  and  if  it 
had  been  the  judgment  and  execution 
under  which  the  sale  was  made  could 
have  been  produced,  the  objection 
comes  too  late,  when  made  for  the  first 
time  in  the  Court  of  Appeals. 

Goode's   Admr.    v.    Goode,    5    Ky. 
Opin.  657. 

§387.  Official  records  and  documents. 
Where  it  appears  upon  the  face  of  a 
patent  that  it  is  illegal,  it  may  be  con- 
sidered null  and  void,  but  evidence  of 
a  fact  de  hors  the  patent  is  inadmissi- 
ble in  a  collateral  proceeding  to  avoid 
or  defeat  it. 

Morse  v.  Boyd,  4  Ky.  Opin.  35. 

Oral  testimony  is  not  admissible  to 
show  that  which  the  city  records  state 
is  not  true. 

Clark  V.  Enoch,  8  Ky.  Opin.  341. 

§390.  Deeds. 

Parol  testimony  is  admissible  to  es- 
tablish a  warranty. 

Sever  v.  Dishman  &  Galloway,  6 
Ky.  Opin.  154. 


The  answers  so  far  as  they  intimate 
that  F.  was  to  have  120  acres  are  in- 
consistent with  the  deed,  and  without 
a  direct  and  positive  averment  that 
such  was  the  trade,  and  that  the  writ- 
ten instrument  through  mistake  or 
fraud  did  not  set  it  out,  could  not  be 
established  by  parol  evidence. 

Ferguson    v.    Tomlinson,     3     Ky. 
Opin.  651. 

In  a  suit  by  children  to  show  that 
their  father  held  lands  as  trustee  only 
for  their  mother,  who  was  the  real 
owner  of  the  land,  where  the  convey- 
ance shows  the  father  to  have  been  a 
purchaser  of  the  land,  and  that  he  paid 
its  full  value  and  has  held  the  legal 
title  for  more  than  forty  years,  the 
mere  recollection  of  parties  as  to  what 
took  place  forty  years  before  should 
not  be  permitted  to  destroy  the  writ- 
ten evidence  of  title. 

Goodin   v.   Goodin,   11   Ky.    Opin. 
218. 

§397.  Contracts  in  general. 

A  written  contract  unimpeached, 
can  not  be  controlled  or  modified  by 
a  simultaneous  and  contradictory  parol 
agreement. 

Graves  v.  Brown,  3  Ky.  Opin.  417. 

Parol  evidence  is  not  admissible  to 
vary  the  terms  or  import  of  a  writing, 
unless  it  is  alleged  that  there  was 
fraud  or  mistake  in  the  execution 
thereof.  ^ 

Park  V.  Price,  1  Ky.  Opin.  17. 

Though  a  receipt  is  only  prima  facie 
evidence  of  payment,  and  may  be  ex- 
plained, or  even  contradicted  by  evi- 
dence aliunde;  in  the  absence  of  evi- 
dence of  a  mistake,  or  that  it  was  not 
precisely  what  the  writer  of  it  in- 
tended it  to  be,  it  will  not  be  dis- 
turbed. 

Alexander  v.  Sheets,  2  Ky.  Opin. 
607. 

Terms  of  a  written  contract  may  be 
changed  by  parol  proof,  where  it  is 
shown  that  the  written  instrument  was 
a  mere  form  and  included  general 
terms  applicable  to  other  parties 
thereto. 

Whalen   v.  Johnson,   3   Ky.   Opin. 
341. 

A  collateral  parol  agreement  for  in- 
dulgence not  entirely  consistent  with 
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the  writing  is  not  enforceable  against 

the  written  evidence  of  the  contract. 

Dewit  V.  RedwiltZp  5  Ky.  Opln.  159. 

It  is  a  general  rule  that  parol  testi- 
mony will  not  be  received  to  contra- 
dict, vary,  add  to  or  subtract  from  the 
terms  of  a  valid  written  instrument, 
without  first  by  appropriate  averments 
laying  a  foundation  for  the  admission 
of  this  character  of  testimony,  such  as 
fraud  or  mistake,  or  that  the  writing 
was  by  some  improper  or  Illegal  means 
obtained. 

Foreman  v.   Yocum,  9   Ky.   Opin. 
401. 

While  parol  proof  is  not  admissible 
to  vary  the  terms  of  a  written  con- 
tract, where  a  mere  memorandum  is 
made  and  signed  by  one  of  the  parties 
and  is  intended  to  evidence  only  the 
quantity  and  price,  and  not  intended 
by  the  parties  to  contain  the  full  terms 
of  the  contract,  such  a  memorandum 
will  not  prevent  extraneous  testimony, 
since  such  a  memorandum  does  not 
prevent  the  disclosure  of  what  took 
place  between  the  parties,  nor  is  It 
conclusive  of  what  the  contract  was. 
Southern  States  Coal,  Iron  &  Land 

Co.  V.  Moore  &  Co.,  11  Ky.  Opin. 

916. 

A  conveyance  of  real  estate  on  the 
faith  of  a  parol  agreement  of  the 
grantee  to  hold  it  for  others,  may  be 
enforced  when  the  consideration  is 
merely  nominal,  and  where  there  is  a. 
substantial  consideration  for  the  exe- 
cution of  a  deed,  and  there  is  no  alle- 
gation nor  proof  of  a  mistake  or  fraud 
to  establish  the  agreement  to  hold  the 
title  for  others,  such  parol  agreement 
can  not  be  shown  by  parol. 

Garner  v.  Gamer,  12  Ky.  Opin.  1. 

§  400.  Contracts  of  sale  or  exchange. 

Where  an  answer  denies  that  the 
writing  sued  on  had  any  legal  or  bind- 
ing force,  and  such  defense  is  relied 
on,  parol  evidence  as  to  the  terms,  etc., 
of  the  writing  are  admissible. 

Cruse   V.   Clements,   4    Ky.    Opin. 
496. 

§402.  Bills  and  notea. 

W'ithout  an  allegation  of  mistake  or 
fraud,  a  contract  or  agreement  in  pa- 
rol  different  from  that  expressed  in 


the  note,  can  not  be  relied  on  and 
proved. 

Landsdale  v.  Wintersmith,  3  Ky. 
Opin.  617. 

§405.  Contracts  of  insurance. 

Oral  evidence  is  competent  where 
the  pleadings  present  the  issue  as  to 
whether  there  was  a  mistake  in  reduc- 
ing a  contract  of  insurance  to  writing, 
and  to  do  so  is  not  a  violation  of  the 
rule  that  a  written  contract  can  not 
be  altered,  erased  nor  added  to  with- 
out an  allegation  of  fraud  or  mistake. 
Continental  Insurance  Co.  v.  Ran- 
dolph, 11  Ky.  Opln.  125. 

§419.  Nature  of  consideration. 

The  consideration  for  the  execution 
of  a  note  may  be  shown  by  oral  testi- 
mony, but  such  is  not  admissible  to 
show  that  an  unconditional  promise  to 
pay,  reduced  to  writing,  was  not  to  be 
performed  in  a  given  state  of  case, 
unless  fraud  in  reducing  the  contract 
to  writing  is  alleged  and  proved. 
Grover  &  Barker  Sewing  Mach. 
Co.  V.  Gibson,  8  Ky.  Opin.  361. 

(D)   CONSTRUCTION    OR   APPLICA- 
TION OF  LANGUAGE  OF  WRIT- 
TEN  INSTRUMENT. 

§461.  Showing  intent  of  parties  as  to 
subject-matter. 
No    presumption    arises    from  any- 
thing contained  in  a  will  that  the  leg- 
acy to  appellees  was  designed  by  the 
testator  as  a  satisfaction  of  the  debt 
he  owed  them,  and  parol  evidence  is 
not  admissible  to  prove  such  intention. 
Carter  v.  Willitt,  3  Ky.  Opin.  400. 

XII.     OPINION  EVIDENCE. 

(A)   CONCLUSIONS  AND  OPINIONS 
OF  WITNESSES  IN  GENERAL. 

§  471.  Conclusions  and  matters  of  opin- 
ion or  facts. 
Statements  of  witnesses  which  are 
mere  deductions  from  facts  to  which 
they  are  called  to  testify  are  not  ad- 
missible, such  deductions  beinf  the 
province  of  the  Jury. 

Townsend  v.  Commonwealth,  5  Ky. 
Opin.  785. 

The  opinions  of  witnesses  as  to  men- 
tal capacity  are  not  entitled  to  much 
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weight  unless  the  facts  upon  which 
they  are  based  are  given. 

Butt  V.  Boren,  8  Ky.  Opin.  832. 

§474.  Special  knowledge  as  to  subject- 
matter. 
The  test  of  the  value  of  opinion  evi- 
dence as  to  the  soundness  of  mind,  in 
cases  where  it  may  be  admitted,  must 
depend  upon  the  knowledge  the  wit- 
ness has  of  the  facts  necessary  to 
form  a  correct  opinion  and  the  ca- 
pacity of  the  witness  to  deduce  right 
conclusions  from  the  facts. 

Whaley   v.   Whaley,   9   Ky.   Opin. 
434. 

§430.  Handwriting. 

It  is  a  well  established  rule  that  the 
comparison  of  handwriting  is  not  com- 
petent evidence. 

Howard   v.   Hunter,   5   Ky.   Opin. 
535. 


(B)  SUBJECTS  OF  EXPERT  TESTI- 

MONY. 

§515.  Conduct  of  business. 

In  a  trial  on  a  complaint  seeking  to 
hold  its  cashier  liable  for  loss  result- 
ing from  the  dishonesty  of  a  bank 
teller  serving  under  such  cashier.  It 
is  proper  for  bankers  «nd  experts  in 
hanking  to  fully  explain,  as  witnesses, 
the  duties  of  a  bank  cashier,  but  such 
witnesses  may  not  give  their  opinions 
to  the  effect  that  the  cashier  under 
the  facts  stated  was  guilty  of  negli- 
gence, the  jury  being  capable  from  the 
evidence  to  form  their  own  conclu- 
sions as  to  the  question  of  negligence. 
Pepper  v.  Planters'  Nat.  Bank  of 
LoulsviUe,  12  Ky.  Opin.  219. 

(E)  COMPARISON    OF    HAND- 
WRITING. 

§564.  Standard  of  comparison. 

Where  a  non-expert  witness  states 
that  a  signature  puri>orting  to  be  his 
is  not  his,  and  that  he  knew  his  own 
signature  from  that  written  by  others, 
it  is  improper  and  inadmissible  in  test- 
ing his  knowledge  on  cross-examina- 
tion to  produce  papers  with  a  large 
number  of  signatures  posted  on  them 
purporting  to  be  his  signature,  and 
ask  him  to  tell  the  jury  which  of  these 


signatures  were   genuine   and   which 
were  not. 

Loving  V.  Warren  County,  10  Ky. 
Opin.  732. 

(F)   EFFECT   OF   OPINION    EVI- 
DENCE. 

§569.  Testimony  of  experts. 

The  conclusions  of  expert  witnesses 
are  entitled  to  very  little  weight  where 
they  do  not  agree  either  in  their  test 
or  reasoning. 

Smith  V.  Smith,  5  Ky.  Opin.  722. 

XIII.  EVIDENCE        AT        FORMER 
TRIAL  OF  IN  OTHER  PRO- 
CEEDINGS. 

§576.  Death  or  disability  of  witness. 

Refusal  to  permit  a  party  to  prove 
the  testimony  of  a  deceased  witness 
given  on  a  former  trial,  was  not  error, 
where  it  does  not  appear  what  the  tes- 
timony sought  to  be  established  was, 
and  it  appears  that  the  witness  pre- 
sented to  prove  the  testimony  of  the 
deceased  witness  can  not  remember  all 
that  the  deceased  witness  testified  to, 
or  even  the  substance  thereof. 

Jones  V.  Pearce,  6  Ky.  Opin.  738. 

The  death,  nonresidency  or  disabil- 
ity of  a  witness  whose  statements  have 
been  read  on  the  first  trial  of  a  case 
does  not  deprive  a  party  of  the  right 
to  use  them  on  the  second  trial,  as 
embodied  in  the  bill  of  exceptions  on 
the  first  trial. 

Smith  V.   Shacklett,   1  Ky.   Opin. 
482. 

§579.  Identity  of  parties. 

There  does  not  appear  to  have  been 
such  identity  of  parties,  subject-mat- 
ter and  issues  in  another  suit  and  this 
action  as  will  authorize  the  reading  of 
testimony  taken  in  the  former  case  as 
evidence  in  this. 

Watts   V.    Whittington's    Exrs.,    1 
Ky.  Opin.  6. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

§584.  Weight  and  conclusiveness  in 
general. 
The  commissioner's  report  was  of- 
fered to  be  read  as  evidence  and  ob- 
jection thereto  was  overruled,  the  evi- 
dence   upon    which    the    report    was 
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based,  as  well  as  the  report  itself, 
being  referred  to  the  jury,  it  was  the 
province  of  the  Jury  to  give  such 
weight  to  the  whole  as  it  deemed  it 
merited. 

English  V.  Kulp  &  CoUings,  5  Ky. 
Opin.  655. 

§601.  Particular  facts  or  issues. 

For  evidence  held  insufficient  to  es^ 
tablish  the  identity  of  a  person  as 
claimant  of  an  estate  after  many  years 
of  absence,  see  the  opinion. 

Jordan  v.  Caldwell,  12  Ky.  Opin. 
66. 

Where  a  person  claiming  an  es- 
tate as  a  son  is  unable,  when  a  wit- 
ness for  himself,  to  name  the  schools 
he  attended  when  a  boy,  the  names  of 
any  of  his  teachers  or  playmates,  or 
names  of  places  or  events  except  those 
occurring  or  of  which  he  gained  knowl- 
edge after  he  was  twenty-seven  years 
old,  such  failure  will  cast  suspicion  as 
to  his  identity,  for  it  is  the  rule  among 
adults  that  they  have  knowledge  and 
recollection  of  facts  occurring  during 
childhood. 

Jordan  v.  Caldwell,  12  Ky.  Opin. 
66. 


EXAMINATION. 

Of  garnishee,  see  Garnishment,  §  149. 
Of  witnesses,  see  Witnesses,  III. 

EXCAVATION. 

In  street — Personal  Injuries,  see  Mu- 
nicipal Corporations,  §  782. 

EXCEPTIONS. 

See  Objections. 

Construction  and  operation  of,  see 
Deeds,  §  140. 

Effect  of  failure  to  take,  see  Appeal, 
§  276. 

Necessity  of,  see  New  Trial,  §  63. 

Necessity  to  review  on  appeal,  see  Ap- 
peal, §§  231,  238,  248.  249,  252,  258, 
260.  265;  Criminal,  §  1047. 

Presumption  of  waiver  of,  see  Appeal, 
§  938. 

Time  of  taking,  see  Appeal,  §  272. 

To  award,  see  Arbitration  and  Award, 
§  27. 


To  commissioner's  report — ^When  con- 
stitutes appearance,  see  Appearance, 
§  7. 

To  depositions,  see  Depositions,  |  101 

To  instructions,  see  Appeals.  §§  215. 
263. 

To  ruling  of  court  must  be  shown  by 
bill  of  exceptions,  see  Criminal  Law. 
§  1048. 

To  ruling  of  court  on  motion  for  new 
trial,  see  Appeal,  §  305. 

To  ruling  on  evidence,  see  Trial,  §  99. 

To  rulings  on  instructions,  see  Appeal, 
§  216;  Trial,  §§  282,  284. 

To  sale,  see  Judicial  Sales,  §§  24.  30. 
32. 

Waiver  of,  see  Appeal,  §  280. 

Waiver  of  exception  to  deposition,  see 
Depositions,  §  102. 

EXCEPTIONS,  BILL  OF. 

I.  NATURE.  FORM.  AND  CONTENTS 

IN  GENERAL. 

§  1.  Nature  and  purpose  of  rem- 
edy in  general. 

§  11.  Incorporating  evidence. 

§  18.  Incorporating  instructions 
given. 

§  21.  Insertion  of  documents. 

§  22. In  general. 

II.  SETTLEMENT,      SIGNING,     AND 

PILING. 

§  35.  Time  for  presentation,  allow- 
ance, and  filing. 

§  36. In  general. 

§  38. During  or  after  term. 

§  39. Time  prescribed  or  al- 
lowed. 

§  40. Extension  of  time. 

§  41. Compliance  with  require- 
ments. 

§  43. ^Presentation  and  allow- 
ance after  expiration  of  time 

§  54.  Procuring  signatures  or  affi- 
davits of  bystanders. 

§  56.  Certificate,  signature,  and 
seal  of  Judge. 

§  57.  Filing. 

Bringing  up  rejected  pleading  by  bOl 
of  exception,  see  Appeal,  §§  518.  678. 

Conflicting  bills  of  exceptions,  see  Ap- 
peal, §  586. 

Evidence  brought  up  by  bill  of  excep- 
tions, see  Appeal,  §  548. 

Failure  to  file  in  time  allowed,  see  Ap- 
peal, §  511. 

Formal  requisites,  see  Appeal.  §  548. 
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Including  instructions  in,  see  Criminal 
Iiaw»  §  1089. 

Matters  embraced  by,  See  Appeal, 
§  546. 

Matters  which  must  be  brought  up  by, 
see  Appeal,  S  545. 

Necessity  of,  see  Appeal,  §  544. 

Necessity  of  signature  to,  see  Appeal, 
§  613. 

Not  required  on  appeal  from  justice  of 
the  peace  to  circuit  court,  see  Jus- 1 
tices  of  the  Peace,  §  166. 

Number  of  bills  of  exceptions,  see  Ap- 
peal, §  546. 

Object  of,  see  Criminal  Law,  §  1090. 

Objections  to  filing  of  bill  of  excep- 
tions, see  Appeal,  §  227. 

Presumption  as  to  rulings  not  included 
in.  see  Criminal  Law,  §  1144. 

Time  for  filing  bill  of  exceptions,  see 
Appeal,  §  351. 

Time  for  making  and  filing,  see  Ap- 
peal, §  564. 

Unchallenged  statements  in  bill  of  ex- 
ceptions taken  as  true,  see  Appeal, 
§546. 


I.  NATURE,  FORM,  AND  CON- 
TENTS IN  GENERAL. 

§1.  Nature  and  purpose  of  remedy  In 
general. 
A  bill  of  exceptions  will  not  be  con- 
sidered on  appeal,  unless  it  contains 
a  statement  that  all  the  evidence  in- 
troduced on  the  trial  is  embodied 
therein. 

Swift's  Iron  &  Steel  Works  v.  Dye, 
5  Ky.  Opin.  261. 

§11.  Incorporating  evidence. 

A  mere  statement  of  the  clerk  that 
the  paper  copied  In  the  record  is  the 
amendment  offered  and  rejected  by  the 
court  is  not  sufficient  to  identify  it, 
but  it  should  have  been  incorporated 
in  a  bill  of  exceptions. 

Breashear    v.    Breashear,    4    Ky. 
Opin.   675. 

Where  the  court  rejects  the  divorced 
wife  as  a  witness  against  her  husband, 
what  she  would  have  proven  must  ap- 
pear in  the  bill  of  exceptions. 

Young  V.  Young,  5  Ky.  Opin.  266. 

Where  a  party  offers  to  prove  a  fact 
which  the  court  holds  to  be  incompe- 
tent, he  should  make  a  statement  as  to 


what  the  evidence  would  be  on  that 
point,  and  incorporate  it  into  the  bill 
of  exceptions. 

Johns  V.  Cassady,  5  Ky.  Opin.  164. 

Where  a  bill  of  exceptions  contains 
the  names  of  the  witnesses  and  a  state- 
ment of  what  each  proved  on  the  trial, 
after  which  it  is  said,  "And  here  the 
proof  closed,"  and  "the  court  then  on 
motion  of  the  Commonwealth's  attor- 
ner  instructed  the  jury  as  follows," 
and  here  instructions  followed,  at  the 
close  of  which  is  added,  "to  which  in- 
structions the  defendant  excepted," 
such  language  certainly  imparts  that 
the  evidence  contained  in  the  bill  of 
exceptions  was  all  that  was  given  and 
that  the  instructions  therein  copied 
are  all  that  were  given  and  refused  by 
the  court. 

Myers  v.  Commonwealth,  5  Ky. 
Opin.  591. 

§  18.  Incorporating  instructions  given. 

Where  there  are  numerous  blanks  in 
a  bill  of  exceptions,  the  Court  of  Ap- 
peals can  not  determine  which  in- 
structions were  given  or  which  re- 
fused. 

Mays  V.  Beatty,  8  Ky.  Opin.  46. 

§21.  Insertion  of  documents. 

§22. In  general. 

Where  a  pleading  is  rejected,  and 
the  pleader  fails  to  make  such  plead- 
ing a  part  of  the  record  by  bill  of  ex- 
ceptions or  otherwise,  no  question  is 
presented  to  the   court. 

Dimmit  V.  Fleming,  8  Ky.  Opin.  78. 

II.     SETTLEMENT,    SIGNING,    AND 

FILING. 

§35.  Time  for  presentation,  allowance, 
and  filing. 

§36. In   general. 

Where  the  bill  of  evidence  has  been 
tendered  in  time,  and  the  time  of  filing 
has  been  postponed  by  the  court  of  its 
own  motion,  the  provisions  of  the  code 
were  complied  with. 

Kentucky  Tobacco  Assn.  v.  Will- 
iam Halladay  &  Company,  7  Ky. 
Opin.  724. 

A  bill  of  exceptions  can  not  be  made 
up  and  signed  in  vacation,  but  time 
may  be  given  till  first  day  of  the  next 
term. 

Wade  v.  Kirkfey,  3  Ky.  Opin.  556. 
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A  bill  of  exception  should  be  pre- 
pared and  filed  at  the  term  of  the 
court  at  which  the  Judgment  is  ren- 
dered,  if  at  all  practicable. 

Wlnscott  V.  Bricken's  Exr.,  5  Ky. 
Opln.  723. 

A  bill  of  exceptions  to  be  valid  as 
such  must  be  signed  by  the  judge  and 
filed  during  a  term  of  the  court  and 
noted  of  record,  and  the  court  has  no 
power  to  authorize  a  bill  of  exceptions 
to  be  prepared  and  filed  in  vacation. 
Bradshaw  v.  Woodward,  5  Ky. 
Opin.  184. 

When  the  bill  of  exceptions  is  filed 
and  no  exceptions  to  the  order  of  filing 
are  taken,  no  question  as  to  them  is 
raised. 

Aetna   Insurance   Co.  v.   Burns,  8 
Ky.  Opin.  219. 

An  order  permitting  a  bill  of  excep- 
tions to  be  prepared  and  filed  in  vaca- 
tion is  void. 

Aetna  Ins.  Co.  v.  CundifF's  Admx., 
10  Ky.  Opin.  158. 

Where  the  appellant  obtained  a  ver- 
dict against  the  appellee,  and  on  mo- 
tion it  is  set  aside  and  a  new  trial 
granted,  such  appellant,  who  has  pre- 
pared his  bill  of  exceptions,  is  entitled 
to  have  it  signed  by  the  judge,  al- 
though no  appeal  could  be  taken  until 
the  final  determination  of  the  case. 
Cooper's  Admr.  v.  Louisville  &  N. 
R.  Co.,  10  Ky.  Opin.  387. 

Under  the  law  prior  to  the  Act  of 
1878,  amending  subsec.  2,  §  337,  Civil 
Code  of  1877,  required  that  the  party  " 
excepting  should,  at  the  close  of  the 
trial,  unless  further  time  be  given 
him,  prepare  his  bill  of  exceptions,  and 
this  was  required  to  be  done  during 
the  day  on  which  the  trial  terminates, 
or  the  Judgment  becomes  final,  a  trial 
held  before  the  Act  of  1878  came  in 
force  is  governed  by  the  former  law, 
and  a  bill  of  exceptions  tendered  on 
May  4,  when  the  motion  for  a  new 
trial  was  overruled  on  May  1,  1878,  is 
not  in  time,  and  does  not  become  a 
part  of  the  record  on  appeal. 

Kentucky  Central  R.  Co.  v.  Wells, 
10  Ky.  Opin.  922. 

§  38.— ^—During  or  after  term. 

Where  time  was  given  until  the  sec- 
ond day  of  the  next  term  of  the  court 


in  which  to  file  a  bill  of  exceptions,  a 
tender  of  the  bill  of  exceptions  on  the 
second  day  of  the  next  term  is  a  solB- 
cient  compliance  with  the  order  of  the 
court  and  with  the  Code. 

Ford  V.  Shobe,  7  Ky.  Opin.  442. 

An  original  bill  of  exceptions  can 
not  be  made  up  after  the  expiratioii 
of  the  term,  unless  there  is  an  order 
of  court  giving  time  for  that  purpose; 
and  the  court  loses  all  power  in  the 
matter  unless  it  be  the  power  to  cor- 
rect the  bill  so  as  to  make  it  conform 
to  the  record. 

Minnis  v.  Commonwealth,  8  Ky. 
Opin.  495. 

Act  February  27.  1878  (Rev.  SUt, 
§  337,  subd.  2),  authorizes  the  filing  of 
bills  of  exceptions  during  the  term  at 
which  the  Judgment  becomes  final,  and 
though  not  in  existence  at  the  time  the 
appeal  is  taken,  since  it  affects  the 
remedy  only,  it  applies  to  it. 

Daniel  v.  Hines,  10  Ky.  Opin.  15. 

When  a  Judgment  was  rendered  and 
a  motion  for  a  new  trial  was  overruled 
at  the  October  term  of  the  court  hi 
1877,  the  court  had  no  power  to  ex- 
tend the  time  for  preparing  and  ten- 
dering a  bill  of  exceptions  beyond  a 
day  in  the  February  term,  1878;  and 
no  bill  having  been  filed  at  that  term, 
the  right  to  file  it  was  lost,  and  one 
filed  at  the  succeeding  term  is  not 
part  of  the  record  on  appeaL 

Klein  v.  Newport  Commission  k 
Mortgage  Assn.,  10  Ky.  Opin, 
265. 

§  39. Time  prescribed  or  allowed. 

A  bill  of  exceptions  can  not  be  filed 
in  vacation. 

Elkin  V.  Skaggs,  1  Ky.  Opin.  370. 

Where  a  bill  of  exceptions  was  filed 
some  four  months  after  an  order  of 
court  granting  leave  to  file  same  Octo- 
ber 26,  1867,  and  "time  until  Satur- 
day next  is  given  to  file  a  bill  of  ex- 
ceptions," and  on  February  29,  1868, 
leave  was  given  to  "withdraw  bill  of 
exceptions  filed  in  case  No.  1703,  and 
file  in  this  case,"  and  again  on  March 
7,  the  court  granted  leave  to  file  same 
"in  this  case  nunc  pro  tunc  as  of  No- 
vember, 1867,"  it  was  held  to  l>e  too 
late  under  any  view  of  the  case. 

Phillips  V.  Christmans,  2  Ky.  Opin. 
583. 
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When  the  court,  by  consent  of  the 
parties,  extends  the  time  for  present- 
ing a  bill  of  exceptions  to  the  10th  day 
of  the  month,  but  appellant  presents 
it  on  the  8th  day  of  the  month,  at  a 
time  when  appellee's  attorney  was  ab- 
sent and  had  no  opportunity  to  exam- 
ine it,  the  Court  of  Appeals  will  not 
consider  it. 

Adams  Express  Co.  v.  Goodloe,  8 
Ky.  Opin.  182. 

Where  a  party  is  allowed  until  a 
certain  day  to  file  his  bill  of  excep- 
tions, a  bill  filed  on  the  day  until 
which  he  has  obtained  the  order  is 
filed  in  time. 

Miller  v.'Gorham's  Admx.,  10  Ky. 
Opin.  191. 

§40w- Extension  of  time. 

Extension  of  time  to  file  a  bill  of  ex- 
ceptions must  be  until  a  day  in  the 
next  term  of  court. 

Elkin  v.  Skaggs,  1  Ky.  Opin.  370. 

The  judge,  during  a  term  In  which 
the  judgment  was  rendered,  gave  the 
appellant  until  the  third  day  of  the 
next  term  to  file  the  bill  of  exceptions, 
which  was  the  proper  time  to  file  it. 
Cooper  V.  Lisle,  4  Ky.  Opin.  625. 

It  is  proper  for  the  trial  judge  dur- 
ing the  term  of  which  the  judgment 
was  rendered,  to  give  appellant  until 
the  third  day  of  the  next  term  in 
which  to  file  a  bill  of  exceptions. 
Cooper  V.  Lisle,  4  Ky.  Opin.  625. 

Where  a  bill  of  exceptions  was 
signed  by  the  judge  at  the  term  during 
which  the  judgment  was  rendered,  and 
a  motion  for  a  new  trial  was  overruled, 
and  the  bill  was  then  made  a  part  of 
the  record,  but  the  clerk  omitted  to 
make  an  order  filing  it,  it  was  proper 
for  the  appellant  at  the  next  term, 
upon  notice  to  the  adverse  party,  to 
move  to  have  an  order  of  nunc  pro 
tunc  noting  the  filing. 

Hamilton  v.   Hicks,   4   Ky.   Opin. 
654. 

The  circuit  court  may  extend  the 
time  for  filing  a  bill  of  exceptions  to  a 
day  in  succeeding  term,  but  it  must 
be  filed  on  that  day  or  the  right  to  file 
will  be  lost. 

Greer  v.  Fleming,  5  Ky.  Opin.  487. 


Time  to  prepare  a  bill  of  exceptions 
may  be  extended  to  the  succeeding 
term  of  the  court,  but  not  beyond  such 
succeeding  term. 

McLaughlin  v.  Avoid,  8  Ky.  Opin. 
256. 

Under  the  provisions  of  §  364  of  the 
Civil  Code  and  the  act  of  1865  (Myer's 
Supplement,  §  560),  the  time  to  pre- 
pare and  file  a  bill  of  exceptions  can 
not  legally  extend  for  a  period  of 
eight  months;  since  the  time  for  re- 
ducing to  writing  and  filing  a  bill  of 
exceptions  can  not  be  extended  beyond 
the  succeeding  term  of  the  court. 

Longest  v.  Lyler,  9  Ky.  Opin.  556. 

Where  a  motion  for  a  new  trial  was 
made  and  overruled,  and  time  given  un- 
til the  next  term  of  the  court  to  file  the 
bill  of  evidence,  and  at  the  next  term 
another  order  was  made  extending  the 
time  of  filing  until  the  second  day  of 
an  adjourned  term,  it  was  held  that 
such  last  order  was  unauthorized,  and 
that  the  appellee  can  not  be  kept  in 
court  watching  the  movements  of  his 
adversary  for  so  long  a  time. 

Thompson  &  Browning  v.  Baker, 
12  Ky.  Opin.  115. 

A  bill  of  exceptions  is  not  in  the 
record  on  appeal,  where  the  motion 
for  a  new  trial  was  overruled  on  July 
2,  1881,  and  the  time  extended  for  fil- 
ing the  bill  was  extended  by  the  court 
until  the  17th  of  December,  without 
the  consent  of  the  appellee  to  such  ex- 
tension of  time. 

Byers'  Admr.  v.  Louisville,  Cincin- 
nati &  U.  S.  Mail  Line  Co.,  12 
Ky.  Opin.  478. 

§  41. Compiiance  witli  requirements. 

A  bill  of  exceptions  signed  by  the 
judge  of  the  court,  but  which  was  not 
filed  in  the  court  below  within  the 
time  allowed  for  its  filing,  or  not  filed 
at  all,  does  not  become  a  part  of  the 
record  and  can  not  be  considered  by 
the  Court  of  Appeals. 

Bush  V.  Commonwealth,  10  Ky. 
Opin.  371. 

Where  a  bill  of  exceptions  is  pre- 
sented to  the  court  in  time  and  of- 
fered for  filing,  but  not  filed  because 
the  judge  took  time  to  consider  it, 
such  bill  is  a  part  of  the  record. 

Parks  &  Co.  v.  Shannon  &  Co.,  10 
Ky.  Opin.  482. 
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§  43.-^~Pre8entation  and  allowance 
after  expiration  of  time. 
The  appellee  is  not  bound  to  take 
notice  of  a  tender  of  a  bill  of  excep- 
tions to  the  judge,  and  he  is  only 
bound  to  take  such  notice  when  such 
a  bill  is  filed  in  the  court  on  the  day 
depignated  for  such  purpose;  and 
where  the  record  fails  to  show  that  a 
bill  of  exceptions  was  presented  on 
the  first  day  of  the  term,  or  that  the 
time  was  extended  to  another  day,  the 
filing  of  the  same  on  some  other  day 
is  not  notice  to  the  appellee  of  Its 
filing. 

Hardin  v.  Hill,  10  Ky.  Opin.  272. 

§54.  Procuring  signatures  or  affidavits 
of  bystanders. 
When  the  judge  who  presided  at  the 
trial   also   presides   when  the  motion 
for  a  new  trial  was  passed  upon,  a  bill 
of  exceptions  can  not  be  legally  certi- 
fied by  bystanders,  as  this  can  only 
be  done  where  the  judge  does  not  pre- 
side when  the  motion  is  disposed  of. 
Deils  V.  Brown,  11  Ky.  Opin.  13. 

Where  a  bill  of  exceptions  is  signed 
by  bystanders  in  November,  1880,  in  a 
case  decided  in  December,  1879,  certi- 
fying that  the  bill  is  substantially  cor- 
rect as  well  as  they  remember.  It  is 
too  uncertain  and  indefinite  upon 
which  to  base  a  judgment  of  reversal. 
Cockrill  V.  Commonwealth,  11  Ky. 
Opin.  385. 

§  56.  Certificate,  signature,  and  teal  of 
judge. 
Where  the  paper  copied  into  the 
transcript  as  a  bill  of  exceptions  is 
not  signed  by  the  judge  nor  by  by- 
standers, it  forms  no  part  of  the 
record. 

Duncan  v.  Carter  &  Bros.,  7  Ky. 
Opin.  261. 

It  is  necessary  not  only  that  the 
judge  sign  the  bill  of  exceptions,  but 
that  it  shall  be  filed  with  the  plead- 
ings as  a  part  of  the  record,  and  un- 
less it  is  so  filed  it  does  not  become  a 
part  of  the  record. 

Martin   v.    Commonwealth,   8   Ky. 
Opin.  496. 

§57.  Filing. 

A  bill  of  exceptions  can  only  be 
made  a  part  of  the  record  by  the 
court's  order,  and  where  no  order  is 


made  as  to  filing  a  bill  of  exceptioiu, 
the  mere  memoranda  by  the  clerk  that 
it  was  filed  will  not  make  it  a  part  of 
the  record. 

Padgett  V.  Mays,  11  Ky.  Opin.  24. 

EXCHANGE  OF  PROPERTY. 

Exchange   agreements,   see  Evidence, 

§  400. 
Exchange    of    notes,    see    Bills    and 

Notes,  §  313. 
Of  homestead,  see  Homestead,  9  112. 
Specific   performance  of  contract  for 

exchange  of  land,  see  Specific  Per 

formance,  §  63. 

§9.  Exchange  of  personal  property. 

Where  H.  and  F.  having  traded  per- 
sonal property,  upon  demand  made  on 
F.,  he  refused  to  deliver,  claiming  a 
fault  in  the  condition  of  the  property 
delivered  to  him,  and  would  not  de- 
liver his  property  exchanged  only  on 
a  payment  of  $5.00,  H.  rightfully  re- 
garded the  trade  as  rescinded,  and  re- 
covered possession  of  his  mare. 

Fearis  v.  Blount,  3  Ky.  Opin.  462. 

EXECUTION. 

II.  PROPERTY  SUBJECT  TO  EXECU- 

TION. 

§  20.  Personal  property  in  general 

§  21.  Real  property  in  general 

§  24.  Crops. 

§  28.  Corporate  stock. 

§  31.  Particular  estates  or  inte^ 
ests. 

§  33. Real  property. 

§  34.  Property  leased. 

§  36.  Property  mortgaged  or  otlle^ 
wise  Incumbered. 

§  40.  Equitable  estates  or  interests 
in  general. 

§  42.  Interest  under  contracts  in 
general. 

§  44.  Interests  of  heirs  or  distribu- 
tees. 

§  45.  Interests  of  devisees  or  lega- 
tees. 

§  50.  Ownership  or  i>osse8slon  of 
property. 

§  53. Property  or  rights  con- 
veyed or  assigned. 

§  56.  Joint  or  several  property. 

III.  ISSUANCE,  FORM.  AND  REQUI- 

SITES OF  WRIT. 
§  59.  Jurisdiction  to  issue  in  gen- 
eral. 
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§75.  Time  for  issuance. 

§  78.  Form  and  requisites  in  gen- 
eral. 

I  81.  Description  of  and  recitals  as 
to  parties. 

$  95.  Indorsements. 

§  99.  Alias  and  pluries  writs. 

§100.  Variance. 

§  105.  Effect  of  invalidity. 

IV.  LIEN,  LEVY  OR  EXTENT.  AND 

CUSTODY  OP  PROPERTY. 

§  106.  Nature  of  lien. 

§  107.  Creation  and  existence  of 
lien. 

§108. ^In  general. 

§  112.  Priorities  between  execu- 
tions. 

§113.  Priorities  between  execu- 
tions and  other  liens  or 
claims. 

§  123.  Authority  to  levy. 

§124.  Powers  of  officers  in  mak- 
ing levy. 

§  125.  Time  for  levy. 

§  126.  Mode  and  sufficiency  of 
levy. 

§  127. In  general. 

§131. Corporate  stock. 

§  138.  Indorsement  or  entry  of 
levy. 

§  140. ^Description  of  property. 

§  141.  Inventory  and  appraise- 
ment. 

§  145.  Operation  and  effect  of  levy 
in  general. 

§146.  Waiver,  release,  or  aban- 
donment, and  discharge  or  ex- 
tinguishment of  levy  or  lien. 

§  149.  Custody  and  care  of  prop- 
erty. 

V.  STAY,     QUASHING,     VACATING, 

AND  RELIEF  AGAINST  EXE- 
CUTION. 

§  158.  Stay  of  execution. 

§  159.  Quashing  or  vacating  writ. 

§  161. Grounds. 

VI.  CLAIMS  BY  THIRD  PERSONS. 

§  184.  Notice  or  demand  by  claim- 
ant, and  affidavit  of  claim. 

§  187.  Proceedings  for  establish- 
ment and  determination  of 
claims. 

§  194. Evidence. 

§  206.  Liabilities  on  bonds  and  un- 
dertakings. 
VIL  SALE. 

(A)   MANNER,   CONDUCT,   VALID- 
ITY,   AND    CONFIRMING    OR 
VACATING. 

24 


§  215.  Authority  to  sell. 

§  216. ^In  general. 

§  219.  Mode  of  sale. 

§  220.  Place  of  sale. 

§  221.  Time  of  sale. 

§  224.  Sale  in  parcels. 

§  226.  Conduct  of  sale  in  general. 

§228.  Persons  who  may  purchase. 

§  229.  Bids. 

§  230. In  general. 

§  235.  Failure  to  comply  with  bid. 

§  238. Liabilities  of  bidders. 

§  243.  Persons  who  may  question 
validity  of  sale. 

§  244. In  general. 

§  246.  Opening  or  vacating. 

§  247. Grounds  in  general. 

§  250. Inadequacy  in  price. 

§  256.  Actions  to  set  aside  sale. 
§  257.  Effect  of  setting  aside  sale. 

(B)  TITLE  AND  RIGHTS  OF  PUR- 

CHASER. 

§  260.  NaJture  and  effect  of  trans- 
fer in  general. 

§  262.  Property  passing  by  sale. 

§  263.  £}6tate  or  interest  acquired. 

§  264. In  general. 

§  268.  Liens  or  incumbrances  on 
.  property. 

§  270.  Bona  fide  purchasers. 

§  271. In  general. 

§  275.  Effect  of  defects  or  irregu- 
larities in  execution,  levy  or 
sale. 

§  276.  Effect  of  modification,  vaca- 
tion or  reversal  of  Judgment. 

§  281.  Rents  and  profits. 

§  288.  Liabilities  of  purchasers. 

§  290.  Purchasers  from  execution 
purchasers. 

(C)  REDEMPTION. 

§  291.  Right  to  redeem  in  general. 

(D)  CONVEYANCE    TO    PUR- 
CHASER. 

§  305.  Authority  to  make. 
§  309.  Form  and  contents. 

§  310. In  general. 

§  311. Recitals. 

(E)  PROCEEDS. 

§  322.  Disposition  in  general. 
Vm.  RETURN. 

§  330.  Necessity. 

§  333.  Time  for  making. 

§  334.  Form  and  requisites. 

§  336. Description  of  property. 

§  338.  Amendment. 

§  339.  Defects,      objections       and 

waiver. 
§  340.  Quashing  or  setting  aside. 
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When  dower  is  assigned,  it  becomes 
liable  to  sale  on  execution  like  any 
other  legal  estate. 

Frances  v.  Adams,  10  Ky.   Opin. 

414. 

§33d Real   property. 

Where  a  conveyance  of  land  is 
made  prior  to  the  creation  of  indebt- 
edness, it  can  not  be  sold  to  pay  such 
debts. 

Bradshaw    v.     Christian,     9     Ky. 
Opin.  341. 

Land  encumbered  by  lien  may  be 
levied  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding 
a  court  of  equity  has,  prior  to  such 
levy,  acquired  control  over  the  prop- 
erty by  attachment  or  otherwise. 
Smith  V.  Ratclifte,  10  Ky.  Opin. 
737. 

§34.  Property  leased. 

Notwithstanding  the  landlord's  lien 
the  sheriff  had  the  legal  right  to  sell 
under  the  execution  against  the  ten- 
ant, the  property  on  the  leased  prem- 
ises, and  out  of  the  proceeds  of  such 
sale  he  is  bound  to  pay  the  landlord 
such  rent  as  has  already  accrued. 
Barford's  Admr.  v.  Gaither,  5  Ky. 
Opin.  34. 

§36.  Property  mortgaged  or  other- 
wise Incumbered. 
The  judgment  upon  which  the  equi- 
ty of  redemption  in  mortgaged  prop- 
erty is  directed  to  be  sold  should  re- 
qnh^  the  purchaser  to  execute  a  bond 
to  the  effect  that  the  property  shall 
not  be  removed  out  of  the  county,  and 
shall  be  preserved  and  forthcoming  to 
answer  the  incumbrance  cited  by  the 
inortgage,  as  in  sales  of  such  prop- 
erty under  execution. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

§40.  Equitable  estates  or  Interest  in 
general. 
In  an  action  by  an  executor  on 
notes,  a  judgment  on  a  set-off  should 
be  levied  of  assets  which  might  come 
into  the  hands  of  the  executor  to  be 
administer. 

Lawry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

Where  a  person  has  been  in  pos- 
session of  and  paid  the  taxes  upon 
real  estate  for   nineteen   years,   and 


has  not  received  a  conveyance  because 
she  feared  her  creditors,  and  to  pro- 
tect her  against  them  her  vendor 
failed  to  make  a  conveyance,  her  real 
estate  is  subject  to  the  demand  of 
creditors. 

Long  V.  Spillman,  8  Ky.  Opin.  141. 

§42.  Interest  under  contracts  In  gen- 
eral. 
Where  the  legal  title  to  land  was 
in  B.,  and  he  conveyed  it,  and  in  the 
conveyance  created  a  lien  for  the  sup- 
port  of   himself    and    wife,    and    the 
grantee      created      no      incumbrance 
thereon,  the  transaction  is  not  affect- 
ed by  the  statute  providing  that  where 
an  execution  defendant  creates  a  lien 
on  land,  his  interest  may  be  levied  on. 
Polk   V.    McCready,    5   Ky.    Opin. 
406. 

§44.  Interests  of  heirs  or  distributees. 
Under  the  provisions  of  Act  of  Au- 
gust 25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  In- 
terest may  be  sold  under  a  judgment 
McDowell   V.  Butler,  6  Ky.   Opin. 
201. 

§45.  Interests  of  devisees  or  legatees. 
Whether  and  interest  of  a  devisee 
in  real  estate  is  vested  or  contingent, 
it  is  vendible  and  subject  to  sale  to 
satisfy  its  owner's  debts. 

Overton  v.  Means,  11  Ky.  Opin.  1. 

§50.  Ownership  or  possession  of  prop- 
erty. 

§53. Property   or   rights   conveyed 

or  assigned. 
Where,  at  the  time  a  creditor  sub- 
jected land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the 
debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  exe- 
cution was  not  the  proper  means  of 
subjecting  the  land. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

§  56.  Joint   or   several    property. 

Where  the  evidence  shows  that  one 
not  holding  the  legal  title  to  real  es- 
tate has  paid  a  part  of  the  purchase- 
money  and  is  interested  in  it  as  part 
owner  his  interest  may  be  reached 
and  subjected  to  pay  his  creditors. 
Stirman  v.  Gates,  13  Ky.  Opin. 
1059. 
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§  341.  ConBtniction. 

§  342.  Operation  and  effect. 

§  344. Conclusiyeness. 

S  347.  Failure  to  make. 
X.  SUPPLEMENTARY         PROCEED- 
INGS. 

S  371.  Jurisdiction    and    authority 
of  court  or  Judge. 

9  373.  Proceedings    for    examina- 
tion of  debtor. 

S  374. Grounds  in  general. 

S  379. Service  of  order  and  affi- 
davit. 

§  420.  Defects  and  irregularities  in 
proceedings,  and  waiver  there- 
of. 
XII.  WRONGFUL  EXECUTION. 

S  454.  Nature  and  ground  of  lia- 
bility. 

S  459. Wrongful    or    excessive 

levy. 

§  462.  Persons  liable. 

§  472. Damages. 

Enjoining   execution,    see    Injunction. 

§  25. 
Failure  to  make  return  of  execution, 

see  Sheriffs  and  Constables,  S§  123, 

126. 
Of   bonds — Attestation   by  clerk,  see 

Bonds,  S  12. 
Of  commercial  paper,   see  Bills  and 

Notes,  I,  C. 
Levy  on  and  sale  of  pawned  goods,  see 

Pawnbrokers,  §  5. 
Levy  on  equitable  title,  see  Deeds,  8  82. 
Liability  for  failure  to  make  levy,  see 

Sheriffs  and  Constables,  §  101. 
Sale  of  exempt  property,  see  EiXemp- 

tions,  §  133. 
Wrongful  levy  or  taking  of  property 

by  sheriff,  see  Sheriffs  and  Consta- 
bles, §  110. 

II.    PROPERTY   SUBJECT  TO  EXE- 
CUTION. 

§20.  Personal  property  In  general. 

An  execution  against  one  person  can 
never  be  collected  out  of  the  property 
of  another. 

Clark  V.  Foster,  13  Ky.  Opin.  1018. 

§21.  Real  property  In  general. 

The  residue  of  the  unpaid  purchase 
price  due  under  a  voluntary  convey- 
ance is  subject  to  execution  by  credi- 
tors, whose  debts  occurred  subsequent 
thereto. 

White  &  Hill  v.  Fletcher,  2  Ky. 
Opin.  463. 


A  sheriff  is  not  bound  to  levy  on  the 
right  of  redemption,  where  there  was 
no  evidence  of  legal  title,  and  where 
the  execution  debtor  would  not  sm^ 
render  the  property  for  that  purpose. 
Hart  V.  Smith,  1  Ky.  Opin.  311. 

A  remainder  interest  in  a  life  estate 
is  subject  to  sale  under  an  execution 
and  an  absolute  deed  therefor  may  be 
made. 

Thornton  v.  Peacock,  2  Ky.  Opin. 
526. 

§24.  Crops. 

A  levy  of  an  execution  may  be  made 
on  com  not  severed  from  the  ground, 
by  the  officer  going  on  each  parcel  of 
ground  where  the  com  was  and  in- 
dorsing his  action  on  the  execution 
and  signing  it  on  the  day  he  makes  the 
levy;  since  the  levy  puts  the  officer 
in  constructive  possession,  and  on 
the  sale  under  such  levy  the  purchaser 
is  invested  with  title. 

Field  V.  Smith,  8  Ky.  Opin.  843. 

§28.  Corporate  stock. 

The  property  of  a  railroad  company 
not  constituting  an  integral  part  of  its 
track  or  rolling  stock  is  subject  to 
execution,  but  where  it  is  a  part  of 
the  track  or  rolling  stock  the  creditor 
must  resort  to  a  ooort  of  equity  for 
relief. 

Sleet  V.  Louisville,  C.  ft  L.  R.  Co., 
8  Ky.  Opin.  447. 

The  sheriff  can  not  levy  upon  and 
sell  timbers  delivered  to  a  railroad 
company  and  placed  upon  its  line, 
where  the  timber  was  about  to  be  and 
some  of  it  was  being  used  in  repairing 
a  bridge  constituting  a  part  of  its 
track. 

Sleet  V.  Louisville,  C.  ft  L.  R.  Co.. 
8  Ky.  Opin.  447. 

§31.  Particular  estates  or  interests. 

The  possession  of  personal  property 
by  an  execution  creditor,  after  a  de- 
cretal sale  as  agent  of  the  purchaser, 
does  not  come  under  the  rule  that  a 
vendor's  possession  after  his  absolute 
sale  of  movable  property  is  a  construc- 
tive fraud. 

Mayberg  v.  Steinhardt,  3  Ky.  Opin. 
372. 
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When  dower  is  assigned,  it  becomes 
liable  to  sale  on  execution  like  any 
other  legal  estate. 

Frances  v.  Adams,  10  Ky.  Opin. 
414. 

§33. Real   property. 

Wliere  a  conveyance  of  land  is 
made  prior  to  the  creation  of  indebt- 
edness, it  can  not  be  sold  to  pay  such 
debts. 

Bradshaw     v.     Christian,    9     Ky. 
Opin.  341. 

Land  encumbered  by  lien  may  be 
levied  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding 
a  court  of  equity  has,  prior  to  such 
levy,  acquired  control  over  the  prop- 
erty by  attachment  or  otherwise. 
Smith  v.  Ratcliffe,  10  Ky.  Opin. 
737. 

§34.  Property  leased. 

Notwithstanding  the  landlord's  lien 
the  sherift  had  the  legal  right  to  sell 
under  the  execution  against  the  ten- 
ant, the  property  on  the  leased  prem- 
ises, and  out  of  the  proceeds  of  such 
sale  he  is  bound  to  pay  the  landlord 
such  rent  as  has  already  accrued. 
Eurford's  Admr.  v.  Gaither,  5  Ky. 
Opin.  34. 

§36.  Property  mortgaged  or  other- 
wise incumbered. 
The  judgment  upon  which  the  equi- 
ty of  redemption  in  mortgaged  prop- 
erty is  directed  to  be  sold  should  re- 
quire the  purchaser  to  execute  a  bond 
to  the  effect  that  the  property  shall 
not  be  removed  out  of  the  county,  and 
shall  be  preserved  and  forthcoming  to 
answer  the  incumbrance  cited  by  the 
mortgage,  as  in  sales  of  such  prop- 
erty under  execution. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

§40.  Equitable  estates  or  interest  in 
general. 
In  an  action  by  an  executor  on 
notes,  a  judgment  on  a  set-off  should 
be  levied  of  assets  which  might  come 
into  the  hands  of  the  executor  to  be 
administer. 

Lawry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

Where  a  person  has  been  in  pos- 
session of  and  paid  the  taxes  upon 
real  estate   for   nineteen  years,   and 


has  not  received  a  conveyance  because 
she  feared  her  creditors,  and  to  pro- 
tect her  against  them  her  vendor 
failed  to  make  a  conveyance,  her  real 
estate  is  subject  to  the  demand  of 
creditors. 

Long  V.  Spillman,  8  Ky.  Opin.  141. 

§42.  Interest  under  contracts  In  gen- 
eral. 
Where  the  legal  title  to  land  was 
in  B.,  and  he  conveyed  it,  and  in  the 
conveyance  created  a  lien  for  the  sup- 
port  of   himself   and    wife,    and    the 
grantee      created      no      incumbrance 
thereon,  the  transaction  is  not  affect- 
ed by  the  statute  providing  that  where 
an  execution  defendant  creates  a  lien 
on  land,  his  interest  may  be  levied  on. 
Polk   V.    McCready,    5   Ky.    Opin. 
406. 

§44.  Interests  of  heirs  or  distributees. 
Under  the  provisions  of  Act  of  Au- 
gust 25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  In- 
terest may  be  sold  under  a  judgment 
McDowell  V.  Butler,  6  Ky.  Opin. 
201. 

§45.  Interests  of  devisees  or  legatees. 
Whether  and  interest  of  a  devisee 
in  real  estate  is  vested  or  contingent, 
it  is  vendible  and  subject  to  sale  to 
satisfy  its  owner's  debts. 

Overton  v.  Means,  11  Ky.  Opin.  1. 

§  50.  Ownership  or  possession  of  prop- 
erty. 

§53. Property    or   rights   conveyed 

or  assigned. 
Where,  at  the  time  a  creditor  sub- 
jected land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the 
debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  exe- 
cution was  not  the  proper  means  of 
subjecting  the  land. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

§56.  Joint   or   several    property. 

Where  the  evidence  shows  that  one 
not  holding  the  legal  title  to  real  es- 
tate has  paid  a  part  of  the  purchase- 
money  and  is  interested  in  it  as  part 
owner  his  interest  may  be  reached 
and  subjected  to  pay  his  creditors. 
Stirman  v.  Gates,  13  Ky.  Opin. 
1059. 
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§  341.  Construction. 

§  342.  Operation  and  effect. 

§  344. Conclusiveness. 

§  347.  Failure  to  make. 
X.  SUPPLEMENTARY         PROCEED- 
INGS. 

S  371.  Jurisdiction    and    authority 
of  couri:  or  Judge. 

§  373.  Proceedings     for    examina- 
tion of  debtor. 

§  374. Grounds  in  general. 

S  379. Service  of  order  and  aflS- 

davit. 

§  420.  Defects  and  irregularities  in 
proceedings,  and  waiver  there- 
of. 
XII.  WRONGFUL  EXECUTION. 

§  454.  Nature   and   ground  of  lia- 
bility. 

§  459. Wrongful    or    excessive 

levy. 

§  462.  Persons  liable. 

§  472. Damages. 

Enjoining  execution,  see  Injunction, 
S  25. 

Failure  to  make  return  of  execution, 
see  Sheriffs  and  Constables,  S§  123, 
126. 

Of  bonds — Attestation  by  clerk,  see 
Bonds,  §  12. 

Of  commercial  paper,  see  Bills  and 
Notes,  I,  C. 

Levy  on  and  sale  of  pawned  goods,  see 
Pawnbrokers,  §  5. 

Levy  on  equitable  title,  see  Deeds,  §  82. 

Liability  for  failure  to  make  levy,  see 
Sheriffs  and  Constables,  S  101. 

Sale  of  exempt  property,  see  Exemp- 
tions, §  133. 

Wrongful  levy  or  taking  of  property 
by  sheriff,  see  Sheriffs  and  Consta- 
bles, §  110. 

II.     PROPERTY   SUBJECT  TO  EXE- 
CUTION. 

§20.  Personal  property  In  general. 

An  execution  against  one  person  can 
never  be  collected  out  of  the  property 
of  another. 

Clark  v.  Foster,  13  Ky.  Opin.  1018. 

§21.  Real  property  In  general. 

The  residue  of  the  unpaid  purchase 
price  due  under  a  voluntary  convey- 
ance is  subject  to  execution  by  credi- 
tors, whose  debts  occurred  subsequent 
thereto. 

White  &  Hill  v.  Fletcher,  2  Ky. 
Opin.  463. 


A  sheriff  is  not  bound  to  levy  on  the 
right  of  redemption,  where  there  was 
no  evidence  of  legal  title,  and  where 
the  execution  debtor  would  not  sur- 
render the  property  for  that  purpose. 
Hart  V.  Smith.  1  Ky.  Opin.  31L 

A  remainder  interest  In  a  life  estate 
is  subject  to  sale  under  an  execution 
and  an  absolute  deed  therefor  may  be 
made. 

Thornton  v.  Peacock,  2  Ky.  Opin. 
526. 

§24.  Crops. 

A  levy  of  an  execution  may  be  made 
on  corn  not  severed  from  the  ground, 
by  the  officer  going  on  each  parcel  of 
ground  where  the  com  was  and  in- 
dorsing his  action  on  the  execution 
and  signing  it  on  the  day  he  makes  the 
levy;  since  the  levy  puts  the  officer 
in  constructive  possession,  and  on 
the  sale  under  such  levy  the  purchaser 
is  invested  with  title. 

Field  V.  Smith,  8  Ky.  Opin.  843. 

§28.  Corporate  stock. 

The  property  of  a  railroad  company 
not  constituting  an  integral  part  of  its 
track  or  rolling  stock  is  subject  to 
execution,  but  where  it  is  a  part  of 
the  track  or  rolling  stock  the  creditor 
must  resort  to  a  court  of  equity  for 
relief. 

Sleet  V.  Louisville,  C.  ft  Lc  R.  Co., 
8  Ky.  Opin.  447. 

The  sheriff  can  not  levy  upon  and 
sell  timbers  delivered  to  a  railroad 
company  and  placed  upon  its  line, 
where  the  timber  was  about  to  be  and 
some  of  it  was  being  used  in  repairing 
a  bridge  constituting  a  part  of  its 
track. 

Sleet  V.  Louisville,  C.  ft  L.  R.  Co., 
8  Ky.  Opin.  447. 

§31.  Particular  estates  or  interests. 

The  possession  of  personal  property 
by  an  execution  creditor,  after  a  de- 
cretal sale  as  agent  of  the  purchaser, 
does  not  come  under  the  rule  that  a 
vendor's  possession  after  his  absolute 
sale  of  movable  property  is  a  construc- 
tive fraud. 

Mayberg  v.  Steinhardt,  3  Ky.  Opin. 
372. 
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When  dower  is  assigned,  it  becomes 
liable  to  sale  on  execution  like  any 
other  legal  estate. 

Frances   y.  Adams,  10  Ky.  Opin. 
414. 

§33. Real   property. 

Where  a  conveyance  of  land  is 
made  prior  to  the  creation  of  indebt- 
edness, it  can  not  be  sold  to  pay  such 
debts. 

Bradshaw    y.     Christian,    9     Ky. 
Opin.  341. 

Land  encumbered  by  lien  may  be 
levied  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding 
a  court  of  equity  has,  prior  to  such 
levy,  acquired  control  over  the  prop- 
erty by  attachment  or  otherwise. 
Smith  v.  Ratcliffe,  10  Ky.  Opin. 
737. 

§34.  Property  leased. 

Notwithstanding  the  landlord's  lien 
the  sheriff  had  the  legal  right  to  sell 
ander  the  execution  against  the  ten- 
ant, the  property  on  the  leased  prem- 
ises, and  out  of  the  proceeds  of  such 
sale  he  is  bound  to  pay  the  landlord 
such  rent  as  has  already  accrued. 
Burford's  Admr.  v.  Gaither,  5  Ky. 
Opin.   34. 

§36.  Property  mortgaged  or  other- 
wise Incumbered. 
The  judgment  upon  which  the  equi- 
ty of  redemption  in  mortgaged  prop- 
erty is  directed  to  be  sold  should  re- 
quire the  purchaser  to  execute  a  bond 
to  the  efFect  that  the  property  shall 
not  be  removed  out  of  the  county,  and 
shall  be  preserved  and  forthcoming  to 
answer  the  incumbrance  cited  by  the 
mortgage,  as  in  sales  of  such  prop- 
erty under  execution. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

§40.  Equitable  estates  or  interest  in 
general. 
In  an  action  by  an  executor  on 
notes,  a  judgment  on  a  set-off  should 
be  levied  of  assets  which  might  come 
hito  the  hands  of  the  executor  to  be 
administer. 

Lawry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

Where  a  person  has  been  in  pos- 
session of  and  paid  the  taxes  upon 
real  estate   for   nineteen   years,   and 


has  not  received  a  conveyance  because 
she  feared  her  creditors,  and  to  pro- 
tect her  against  them  her  vendor 
failed  to  make  a  conveyance,  her  real 
estate  is  subject  to  the  demand  of 
creditors. 

Long  V.  Splllman,  8  Ky.  Opin.  141. 

§42.  Interest  under  contracts  In  gen- 
eral. 
Where  the  legal  title  to  land  was 
in  B.,  and  he  conveyed  it,  and  in  the 
conveyance  created  a  lien  for  the  sup- 
port  of   himself   and    wife,    and    the 
grantee      created      no      incumbrance 
thereon,  the  transaction  is  not  affect- 
ed by  the  statute  providing  that  where 
an  execution  defendant  creates  a  lien 
on  land,  his  Interest  may  be  levied  on. 
Polk   V.    McCready,    5   Ky.    Opin. 
406. 

§44.  Interests  of  heirs  or  distributees. 
Under  the  provisions  of  Act  of  Au- 
gust 25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  in- 
terest may  be  sold  under  a  judgment 
McDowell  V.  Butler,  6  Ky.  Opin. 
201. 

§45.  Interests  of  devisees  or  legatees. 
Whether  and  interest  of  a  devisee 
in  real  estate  is  vested  or  contingent, 
it  is  vendible  and  subject  to  sale  to 
satisfy  its  owner's  debts. 

Overton  v.  Means,  11  Ky.  Opin.  1. 

§  50.  Ownership  or  possession  of  prop- 
erty. 

§53. Property   or   rights   conveyed 

or  assigned. 
Where,  at  the  time  a  creditor  sub- 
jected land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the 
debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  exe- 
cution was  not  the  proper  means  of 
subjecting  the  land. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

§  56.  Joint   or   several    property. 

Where  the  evidence  shows  that  one 
not  holding  the  legal  title  to  real  es- 
tate has  paid  a  part  of  the  purchase- 
money  and  is  interested  in  it  as  part 
owner  his  interest  may  be  reached 
and  subjected  to  pay  his  creditors. 
Stirman  v.  Gates,  13  Ky.  Opin. 
1059. 
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§  341.  Construction. 

§  342.  Operation  and  effect. 

§  344. Conclusiveness. 

§  347.  Failure  to  make. 
X.  SUPPLEMENTARY         PROCEED- 
INGS. 

§  371.  Jurisdiction    and    authority 
of  court  or  judge. 

§  373.  Proceedings     for    examina- 
tion of  debtor. 

§  374. Grounds  in  general. 

§  379. Service  of  order  and  affi- 
davit. 

§  420.  Defects  and  irregularities  in 
proceedings,  and  waiver  there- 
of. 
XII.  WRONGFUL  EXECUTION. 

S  454.  Nature   and  ground   of  lia- 
bility. 

§  459. Wrongful    or    excessive 

levy. 

§  462.  Persons  liable. 

§  472. Damages. 

Enjoining  execution,  see  Injunction, 
§  25. 

Failure  to  make  return  of  execution, 
see  Sheriffs  and  Constables,  §§  123, 
126. 

Of  bonds — Attestation  by  clerk,  see 
Bonds,  §  12. 

Of  commercial  paper,  see  Bills  and 
Notes,  I,  C. 

Levy  on  and  sale  of  pawned  goods,  see 
Pawnbrokers,  §  5. 

Levy  on  equitable  title,  see  Deeds,  §  82. 

Liability  for  failure  to  make  levy,  see 
SherifTs  and  Constables,  §  101. 

Sale  of  exempt  property,  see  Exemp- 
tions, §  133. 

Wrongful  levy  or  taking  of  property 
by  sheriff,  see  Sheriffs  and  Consta- 
bles, §  110. 

II.  PROPERTY  SUBJECT  TO  EXE- 
CUTION. 

§20.  Personal  property  in  general. 

An  execution  against  one  person  can 
never  be  collected  out  of  the  property 
of  another. 

Clark  v.  Foster,  13  Ky.  Opin.  1018. 

§21.  Real  property  In  general. 

The  residue  of  the  unpaid  purchase 
price  due  under  a  voluntary  convey- 
ance is  subject  to  execution  by  credi- 
tors, whose  debts  occurred  subsequent 
thereto. 

White  &  Hill  v.  Fletcher.  2  Ky. 
Opin.  463. 


A  sheriff  is  not  bound  to  levy  on  the 
right  of  redemption,  where  there  was 
no  evidence  of  legal  title,  and  where 
the  execution  debtor  would  not  sur- 
render the  property  for  that  purpose. 
Hart  V.  Smith,  1  Ky.  Opin.  311. 

A  remainder  interest  in  a  life  estate 
is  subject  to  sale  under  an  execution 
and  an  absolute  deed  therefor  may  be 
made. 

Thornton  v.  Peacock,  2  Ky.  Opin. 
526. 

§24.  Crops. 

A  levy  of  an  execution  may  be  made 
on  corn  not  severed  from  the  ground, 
by  the  officer  going  on  each  parcel  of 
ground  where  the  com  was  and  in- 
dorsing his  action  on  the  execution 
and  signing  it  on  the  day  he  makes  the 
levy;  since  the  levy  puts  the  officer 
in  constructive  possession,  and  on 
the  sale  under  such  levy  the  purchaser 
is  invested  with  title. 

Field  V.  Smith,  8  Ky.  Opin.  843. 

§28.  Corporate  stock. 

The  property  of  a  railroad  company 
not  constituting  an  integral  part  of  its 
track  or  rolling  stock  is  subject  to 
execution,  but  where  it  is  a  part  of 
the  track  or  rolling  stock  the  creditor 
must  resort  to  a  court  of  equity  for 
relief. 

Sleet  V.  Louisville,  C.  &  Ik  R.  Co^ 
8  Ky.  Opin.  447. 

The  sheriff  can  not  levy  upon  and 
sell  timbers  delivered  to  a  railroad 
company  and  placed  upon  its  line, 
where  the  timber  was  about  to  be  and 
some  of  it  was  being  used  in  repairing 
a  bridge  constituting  a  part  of  its 
track. 

Sleet  V.  Louisville,  C.  &  L.  R.  C«^ 
8  Ky.  Opin.  447. 

§31.  Particular  estates  or  interests. 

The  possession  of  personal  property 
by  an  execution  creditor,  after  a  de- 
cretal sale  as  agent  of  the  purchaser, 
does  not  come  under  the  rule  that  a 
vendor's  possession  after  his  absolute 
sale  of  movable  property  is  a  construc- 
tive fraud. 

Mayberg  v.  Steinhardt,  3  Ky.  Opin. 
372. 
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When  dower  is  assigned,  it  becomes 
liable  to  sale  on  execution  liJ^e  any 
other  legal  estate. 

Frances  v.  Adams,  10  Ky.  Opin. 
414. 

§33- Real   property. 

Where  a  conveyance  of  land  is 
made  prior  to  the  creation  of  indebt- 
edness, it  can  not  be  sold  to  pay  such 
debts. 

Bradshaw    v.     Christian,    9     Ky. 
Opin.  341. 

lAnd  encumbered  by  lien  may  be 
levied  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding 
a  court  of  equity  has,  prior  to  such 
levy,  acquired  control  over  the  prop- 
erty by  attachment  or  otherwise. 
Smith  V.  Ratclifte,  10  Ky.  Opin. 
737. 

§34.  Property  leased. 

Notwithstanding  the  landlord's  lien 
the  sheriff  had  the  legal  right  to  sell 
under  the  execution  against  the  ten- 
ant, the  property  on  the  leased  prem- 
ises, and  out  of  the  proceeds  of  such 
sale  he  is  bound  to  pay  the  landlord 
such  rent  as  has  already  accrued. 
Burford's  Admr.  v.  Gaither,  5  Ky. 
Opin.   34. 

§36.  Property  mortgaged  or  other- 
wise incumbered. 
The  judgment  upon  which  the  equi- 
ty of  redemption  in  mortgaged  prop- 
erty is  directed  to  be  sold  should  re- 
quire the  purchaser  to  execute  a  bond 
to  the  effect  that  the  property  shall 
not  be  removed  out  of  the  county,  and 
shall  be  preserved  and  forthcoming  to 
answer  the  incumbrance  cited  by  the 
mortgage,  as  in  sales  of  such  prop- 
erty under  execution. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

§40.  Equitable  estates  or  Interest  in 
general. 
In  an  action  by  an  executor  on 
notes,  a  Judgment  on  a  set-off  should 
be  levied  of  assets  which  might  come 
into  the  hands  of  the  executor  to  be 
administer. 

lAwry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

W^here  a  person  has  been  in  pos- 
session of  and  paid  the  taxes  upon 
real  estate   for   nineteen   years,   and 


has  not  received  a  conveyance  because 
she  feared  her  creditors,  and  to  pro- 
tect her  against  them  her  vendor 
failed  to  make  a  conveyance,  her  real 
estate  is  subject  to  the  demand  of 
creditors. 

Long  V.  Spillman,  8  Ky.  Opin.  141. 

§42.  Interest  under  contracts  in  gen- 
eral. 
Where  the  legal  title  to  land  was 
in  B.,  and  he  conveyed  it,  and  in  the 
conveyance  created  a  lien  for  the  sup- 
port  of   himself   and    wife,    and    the 
grantee      created      no      incumbrance 
thereon,  the  transaction  is  not  affect- 
ed by  the  statute  providing  that  where 
an  execution  defendant  creates  a  lien 
on  land,  his  interest  may  be  levied  on. 
Polk   V.    McCready,    5   Ky.    Opin. 
406. 

§44.  Interests  of  heirs  or  distributees. 
Under  the  provisions  of  Act  of  Au- 
gust 25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  in- 
terest may  be  sold  under  a  judgment 
McDowell  V.  Butler,  6  Ky.  Opin. 
201. 

§45.  Interests  of  devisees  or  legatees. 
Whether  and  interest  of  a  devisee 
in  real  estate  is  vested  or  contingent, 
it  is  vendible  and  subject  to  sale  to 
satisfy  its  owner's  debts. 

Overton  v.  Means,  11  Ky.  Opin.  1. 

§50.  Ownership  or  possession  of  prop- 
erty. 

§53. Property    or   rights   conveyed 

or  assigned. 
Where,  at  the  time  a  creditor  sub- 
jected land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the 
debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  exe- 
cution was  not  the  proper  means  of 
subjecting  the  land. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

§56.  Joint   or   several    property. 

Where  the  evidence  shows  that  one 
not  holding  the  legal  title  to  real  es- 
tate has  paid  a  part  of  the  purchase- 
money  and  is  interested  in  it  as  part 
owner  his  interest  may  be  reached 
and  subjected  to  pay  his  creditors. 
Stirman  v.  Gates,  13  Ky.  Opin. 
1059. 
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§  341.  Construction. 

{342.  Operation  and  effect. 

§  344. ConclusivenesB. 

§  347.  Failure  to  make. 
X,  SUPPLEMENTARY         PROCEED- 
INGS. 

§  371.  Jurisdiction    and    authority 
of  court  or  Judge. 

S  373.  Proceedings     for     examina- 
tion of  debtor. 

S  374. Grounds  in  general. 

5  379. Service  of  order  and  affi- 
davit. 

S  420.  Defects  and  irregularities  in 
proceedings,  and  waiver  there- 
of. 
XII.  WRONGFUL  EXECUTION. 

fi  454.  Nature   and  ground  of  lia- 
bility. 

§  459. Wrongful    or    excessive 

levy. 

§  462.  Persons  liable. 

§  472. Damages. 

Enjoining  execution,  see  Injunction, 
§  25. 

Failure  to  make  return  of  execution, 
see  Sheriffs  and  Constables,  9§  123, 
126. 

Of  bonds — ^Attestation  by  clerk,  see 
Bonds,  fi  12. 

Of  commercial  paper,  see  Bills  and 
Notes,  I,  C. 

Levy  on  and  sale  of  pawned  goods,  see 
Pawnbrokers,  fi  5. 

Levy  on  equitable  title,  see  Deeds,  fi  82. 

Liability  for  failure  to  make  levy,  see 
Sheriffs  and  Constables,  fi  101. 

Sale  of  exempt  property,  see  Exemp- 
tions, fi  133. 

Wrongful  levy  or  taking  of  property 
by  sheriff,  see  Sheriffs  and  Consta- 
bles, fi  110. 

II.     PROPERTY  SUBJECT  TO  EXE- 
CUTION. 

§20.  Personal  property  in  general. 

An  execution  against  one  person  can 
never  be  collected  out  of  the  property 
of  another. 

Clark  v.  Foster,  13  Ky.  Opin.  1018. 

§21.  Real  property  in  general. 

The  residue  of  the  impaid  purchase 
price  due  under  a  voluntary  convey- 
ance is  subject  to  execution  by  credi- 
tors, whose  debts  occurred  subsequent 
thereto. 

White  &  Hill  v.  Fletcher,  2  Ky. 
Opin.  463. 


A  sheriff  is  not  bound  to  levy  on  the 
right  of  redemption,  where  there  was 
no  evidence  of  legal  title,  and  where 
the  execution  debtor  would  not  sur- 
render the  property  for  that  purpose. 
Hart  V.  Smith,  1  Ky.  Opin.  311. 

A  remainder  interest  in  a  life  estate 
is  subject  to  sale  under  an  execution 
and  an  absolute  deed  therefor  may  be 
made. 

Thornton  v.  Peacock,  2  Ky.  Opin. 
526. 

§24.  Crops. 

A  levy  of  an  execution  may  be  made 
on  com  not  severed  from  the  ground, 
by  the  officer  going  on  each  parcel  of 
ground  where  the  com  was  and  in- 
dorsing his  action  on  the  execution 
and  signing  it  on  the  day  he  makes  the 
levy;  since  the  levy  puts  the  officer 
in  constructive  possession,  and  on 
the  sale  under  such  levy  the  purchaser 
is  invested  with  title. 

Field  V.  Smith,  8  Ky.  Opin.  843. 

§28.  Corporate  stock. 

The  property  of  a  railroad  company 
not  constituting  an  integral  part  of  its 
track  or  rolling  stock  is  subject  to 
execution,  but  where  it  is  a  part  of 
the  track  or  rolling  stock  the  creditor 
must  resort  to  a  court  of  equity  for 
relief. 

Sleet  V.  Louisville,  C.  &  Ll  R.  Co., 
8  Ky.  Opin.  447. 

The  sheriff  can  not  levy  upoo  and 
sell  timbers  delivered  to  a  railroad 
company  and  placed  upon  its  line. 
where  the  timber  was  about  to  be  and 
some  of  it  was  being  used  in  repairing 
a  bridge  constituting  a  part  of  its 
track. 

Sleet  V.  Louisville,  C.  &  L.  R.  Co., 
8  Ky.  Opin.  447. 

§31.  Particular  estates  or  interests. 

The  possession  of  personal  property 
by  an  execution  creditor,  after  a  de- 
cretal sale  as  agent  of  the  purchaser, 
does  not  come  imder  the  rule  that  a 
vendor's  possession  after  his  absolute 
sale  of  movable  property  is  a  construc- 
tive fraud. 

Mayberg  v.  Steinhardt,  3  Ky.  Opin. 
372. 
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When  dower  is  assigned,  it  becomes 
liable  to  sale  on  execution  like  any 
other  legal  estate. 

Frances  v.  Adams,  10  Ky.  Opin. 

414. 

§33« Real   property. 

\Vliere  a  conveyance  of  land  is 
made  prior  to  the  creation  of  indebt- 
edness, it  can  not  be  sold  to  pay  such 
debts. 

Bradshaw    v.     Christian,    9    Ky. 
Opin.  341. 

Land  encumbered  by  lien  may  be 
leried  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding 
a  court  of  equity  has,  prior  to  such 
levy,  acquired  control  over  the  prop- 
erty by  attachment  or  otherwise. 
Smith  V.  Ratcliffe,  10  Ky.  Opin. 
737. 

§34.  Property  leased. 

Notwithstanding  the  landlord's  lien 
the  sheriff  had  the  legal  right  to  sell 
under  the  execution  against  the  ten- 
ant, the  property  on  the  leased  prem- 
ises, and  out  of  the  proceeds  of  such 
sale  he  is  bound  to  pay  the  landlord 
such  rent  as  has  already  accrued. 
Burford's  Admr.  v.  Gaither,  5  Ky. 
Opin.  34. 

§36.  Property  mortgaged  or  other- 
wise incumbered. 
The  judgment  upon  which  the  equi- 
ty of  redemption  in  mortgaged  prop- 
erty is  directed  to  be  sold  should  re- 
quire the  purchaser  to  execute  a  bond 
to  the  effect  that  the  property  shall 
not  be  removed  out  of  the  county,  and 
shall  be  preserved  and  forthcoming  to 
answer  the  incumbrance  cited  by  the 
mortgage,  as  in  sales  of  such  prop- 
erty under  execution. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

§40.  Equitable  estates  or  Interest  in 
general. 
In  an  action  by  an  executor  on 
notes,  a  judgment  on  a  set-off  should 
be  levied  of  assets  which  might  come 
into  the  hands  of  the  executor  to  be 
administer. 

Lawry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

Where  a  person  has  been  in  pos- 
session of  and  paid  the  taxes  upon 
real  estate   for   nineteen   years,   and 


has  not  received  a  conveyance  because 
she  feared  her  creditors,  and  to  pro- 
tect her  against  them  her  vendor 
failed  to  make  a  conveyance,  her  real 
estate  is  subject  to  the  demand  of 
creditors. 

Long  V.  Spillman,  8  Ky.  Opin.  141. 

§42.  Interest  under  contracts  In  gen- 
eral. 
Where  the  legal  title  to  land  was 
in  B.,  and  he  conveyed  it,  and  in  the 
conveyance  created  a  lien  for  the  sup- 
port  of    himself   and    wife,    and    the 
grantee      created      no      incumbrance 
thereon,  the  transaction  is  not  affect- 
ed by  the  statute  providing  that  where 
an  execution  defendant  creates  a  lien 
on  land,  his  interest  may  be  levied  on. 
Polk   V.    McCready,    5   Ky.    Opin. 
406. 

§44.  Interests  of  heirs  or  distributees. 
Under  the  provisions  of  Act  of  Au- 
gust 25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  in- 
terest may  be  sold  under  a  judgment 
McDowell  V.  Butler,  6  Ky.  Opin. 
201. 

§45.  Interests  of  devisees  or  legatees. 
Whether  and  interest  of  a  devisee 
in  real  estate  is  vested  or  contingent, 
it  is  vendible  and  subject  to  sale  to 
satisfy  its  owner's  debts. 

Overton  v.  Means,  11  Ky.  Opin.  1. 

§50.  Ownership  or  possession  of  prop- 
erty. 

§53. Property    or   rights   conveyed 

or  assigned. 
Where,  at  the  time  a  creditor  sub- 
jected land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the 
debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  exe- 
cution was  not  the  proper  means  of 
subjecting  the  land. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

§56.  Joint   or    several    property. 

Where  the  evidence  shows  that  one 
not  holding  the  legal  title  to  real  es- 
tate has  paid  a  part  of  the  purchase- 
money  and  is  interested  in  it  as  part 
owner  his  interest  may  be  reached 
and  subjected  to  pay  his  creditors. 
Stirman  v.  Gates,  13  Ky.  Opin. 
1059. 
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III.     ISSUANCE,  FORM,  AND  REQUI- 
SITES OF  WRIT. 

§59.  Jurisdiction  to  iMue  in  general. 
An  execution  can  not  properly  Issue 
from  a  judgment  which  has  been  re- 
versed. 

Commonwealth  v.  Shanks,  6  Ky. 
Opln.  79. 

When  an  execution  is  shown  against 
a  defendant  in  possession  and  he  sur- 
renders land  to  satisfy  it,  no  judg- 
ment need  be  shown  as  to  him,  how- 
ever a  judgment  is  essential  to  up- 
hold the  sale  and  conveyance  of  an 
adversary  title. 

Ard  V.  Walker,  3  Ky.  Opin.  226. 

§75.  Tinne  for  ieeuance. 

A  failure  for  seven  days  to  issue 
an  execution  after  it  might  have 
issued  by  an  assignor  is  not  such 
delay  as  to  release  the  assignor  of 
liability.  I    '  |«| 

Young   v.   Edwards,    5    Ky.   Opin. 
333. 

The  failure  to  issue  an  execution 
for  ten  days  after  it  might  have  been 
done  is  such  want  of  diligence  as  will 
exonerate  the  assignor;  and  the  proof 
of  insolvency,  when  the  execution  was 
delivered  to  the  sheriff,  cannot  dis- 
pense with  diligence  in  issuing  it. 
Oliver  v.  Bruce,  2  Ky.  Opin.  302. 

Injunction  will  be  issued  to  prevent 
execution  on  a  judgment  standing 
without  execution  for  more  than  seven 
years,  in  the  absence  of  a  valid  ex- 
cuse for  failure  to  have  an  execution 
during  such  time. 

Lynn  v.  Lynn,  8  Ky.  Opln.  70. 

Where  no  execution  has  been  issued 
on  a  judgrment  for  more  than  seven 
years,  under  the  provisions  of  Rev. 
Stat.,  chap.  97,  §  12,  no  execution  may 
lawfully  issue. 

Lynn  v.  Lynn,  8  Ky.  Opin.  70. 

One  w^ho  has  not  used  diligence  who 
procured  a  judgment  on  October  24, 
and  did  not  cause  execution  to  issue 
thereon  until  December  8,  unless  he 
can  show  some  good  reason  why  exe- 
cution was  not  sooner  issued. 

Wilson     V.     Gallagher,     10     Ky. 
Opin.  155. 


One  who  does  not  cause  execution 
to  issue  for  more  than  five  months 
after  a  judgment  is  rendered  fails  to 
prosecute  to  insolvency  with  the  dili- 
gence required  by  the  law  in  order 
to  hold  the  assignors  bound  on  their 
assignment. 

Perry  &   Co.  v.   Duke's  Exr..  11 
Ky.  Opin.  29. 

Where  it  is  agreed  between  parties 
to  a  cause  that  no  executions  are  lo 
issue  on  certain  bonds  (and  by  coth 
sent  of  parties  the  agreement  is 
placed  of  record  by  the  court)  until 
certain  questions  are  decided  by  the 
Court  of  Appeals  in  another  case 
pending  on  appeal,  the  parties  are 
precluded  from  issuing  any  executions 
until  the  case  is  finally  disposed  of 
in  the  Court  of  Appeals,  since  such 
agreement,  when  recorded  by  the 
court,  becomes  a  judgment  on  order 
and  no  executions  will  issue  until  the 
Court  of  Appeals  has  finally  ruled  on 
a  motion  for  a  rehearing  in  the  pre- 
ceding cause  before  it. 

Park  V.  Cline,  13  Ky.  Opin.  580. 

§78.  Form  and  requisites  in  general. 
The  recitals  in  an  execution  that  It 
was  issued  on  a  replevin  bond  is  not 
evidence  of  the  existence  of  such 
bond,  which  bond  is  a  quasi  judgment 
Moss  V.  Moss,  5  Ky.  Opin.  464. 

§  81.  Description  of  and  recitais  as  to 
parties. 
An  execution  and  sale  not  describ- 
ing the  land  so  it  could  be  identified 
is  defective  and  void. 

Prazer  v.  Merrell,  8  Ky.  Opin.  33. 

§95.  indorsements. 

It  is  the  duty  of  the  clerk  issuing 
an   execution   to   indorse   his   release 
of  the  surety,  where  the  bond  and  exe- 
cution gives  him  the  data  to  act  upon. 
Jones  V.  Daviess,  1  Ky.  Opin.  4S4. 

§99.     Aiias  and  plurles  writs. 

Where  a  note  has  been  executed  in 
settlement  of  an  execution,  and  the 
execution  has  been  "satisfied"  by  or- 
der of  the  judgment  plaintiff,  the  Judg- 
ment plaintiff  can  not  nullify  the  set- 
tlement and  have  a  new  execution 
issued  on  the  ground  of  mistake  in 
the  amount  due,  without  first  vacating 
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the  sheriff's  return  and  canceling  the 
note  given  in  settlement. 

Goodin  v.  Sellers  &  Tate,  6  Ky. 
Opin.  162. 

A  creditor  who  has  had  an  execu- 
tion returned  "no  property  found," 
may  have  another  levied  on  the  inter- 
est of  his  creditor  in  partnership 
property  and  may  thereafter  enforce 
his  lien  by  a  suit  in  equity. 

Miller  v.  Gray,  2  Ky.  Opin.  101. 

§100.  Variance. 

Where  the  variance  between  the  re- 
plevin bond  and  an  execution  consist- 
ed in  the  name  "Minor  &  Dallam" 
and  "Minor  and  Sallamon,"  it  consti- 
tates  ground  for  quashing  the  execu- 
tion or  bond. 

Horn  V.   Minor  &  Dallam,  7  Ky. 
Opin.  166. 

§106.  Effect  of  invalidity. 

A  venditioni  exponas  directing  the 
sheriff  to  sell  property  illegally  levied 
on  by  the  jailer  was  also  illegal. 
Owens  V.  Hudson,  1  Ky.  Opin.  29S. 

IV.    LIEN.  LEVY  OR  EXTENT,  AND 
CUSTODY  OP  PROPERTY. 

§106.  Nature  of  lien. 

Where  prior  liens  on  land  outside 
of  the  homestead  have  been  created 
by  levy  of  execution,  there  is  no 
equitable  principle  by  which  these 
liens  in  favor  of  subsequent  creditors 
can  be  made  subordinate  to  anteced- 
ent debts. 

Jameson   v.   Jameson's   Admr.,    5 
Ky.  Opin.  55. 

§107.  Creation  and  existence  of  lien. 
§106d In  general. 

Where  the  appellants,  in  the  court 
below,  fail  to  produce  or  require  the 
appellee  to  file  all  the  executions 
which  have  been  issued,  the  presump- 
tion of  an  execution  lien  arising  from 
the  undenled  allegations  and  proof 
that  the  writ  of  venditioni  exponas 
had  been  issued  to  sell  the  land,  must 
be  held  to  be  sufficient  evidence  of  a 
legal  levy  on  it  which  operates  as  a 
lien. 

Jackson   &   GlUispie   v.    Shackel- 
ford, 2  Ky.  Opin.  142. 


The  levy  of  an  execution  by  a  jailer 
when  it  is  directed  to  the  sheriff  is 
void. 

Owens  V.  Hudson,  1  Ky.  Opin.  298. 

If  the  sheriff  holding  an  execution 
levies  on  personal  property  he  has  a 
lien,  and  such,  lien  is  not  divested  by 
an  agreement  by  which  the  sheriff  per- 
mits the  defendant  to  hold  and  sell 
such  property  to  pay  such  lien,  and 
the  officer  and  owner  of  the  execution 
are  not  liable  to  the  defendant  or  his 
estate  for  any  part  of  such  proceeds 
except  such  as  exceed  the  same  due 
such  a  plaintiff. 

Williams'  Admr.  v.  Gates,  10  Ky. 
Opin.  582. 

The  conveyance  of  real  estate  by  the 
owner  will  not  destroy  a  lien  created 
by  an  execution. 

Murphy    v.    Hambleton,    10    Ky. 
Opin.  742. 

§112.  Priorities  between  executions. 

The  law  requires  that  sheriffs  shall 
first  satisfy  the  scire  facias  which 
comes  first  to  his  hands,  and  when  two 
or  more  executions  come  to  his  hands 
at  the  same  time,  he  shall  apportion 
the  sum  made  among  the  several  exe- 
cutions according  to  the  amount  real- 
ized. 

James  v.  Stone,  4  Ky.  Opin.  634. 

§113.  Priorities  between  executions 
and  other  liens  or  claims. 
An  execution  creditor  holding  a  sub- 
ordinate lien  on  a  crop  can  only  sell 
it  subject  .to  the  landlord's  lien  for 
the  payment  of  the  amount  of  rent  dis- 
charged by  replevin. 

Alexander  v.  Paxton,  1  Ky.  Opin. 
315. 

A  Judgment  creditor  can  not,  by  the 
levy  of  his  execution  on  land,  acquire 
any  preference  over  one  who,  before 
the  execution  was  issued,  had  an  equi- 
table lien   upon  the  land. 

Boswell  V.  Kerby,  12  Ky.  Opin.  412. 

§  123.  Authority  to  levy. 

If  a  Judgment  and  the  execution 
thereon  are  void,  the  execution  gives 
to  the  sheriff  no  authority  to  take  a 
replevin  bond,  and  it  can  not  be  made 
the  basis  of  another  execution,  and  a 
sale  under  execution  on  such  replevin 
bond  is  void. 

Merrett  v.  Moss,  5  Ky.  Opin.  596. 
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§  124.  Powers    of    officer    In    making 
levy. 
The  sale  of  land  by  a  sherift,  under 
an  execution  formerly  levied  by  the 
Jailer  is  illegal  and  void. 

Harris  v.  Vanarsdall,  3  Ky.  Opin. 
156. 

A  sale  made  by  a  sheriff,  upon  levy 
made  after  the  return  day,  is  void. 
Harris  v.  Vanarsdall,  3  Ky.  Opin. 
156. 

§  125.  Time  for  levy. 

The  sheriff  has  no  power  to  make  a 
levy  on  an  execution  in  his  hands 
after  the  date  when  a  return  is  re- 
quired by  the  law  to  be  made  thereof, 
but  he  may  make  a  sale  after  return 
day,  where  the  levy  is  made  before 
return  day. 

Aloes  V.  Abbott,  9  Ky.  Opin.  822. 

The  sheriff  holding  an  execution  may 
make  a  levy  thereon  either  on  or  be- 
fore return  day,  and  may  legally  make 
sale  thereon  after  return  day. 

Aloes  V.  Abbott,  9  Ky.  Opin.  822. 

§  126.  Mode  and  sufficiency  of  levy. 

§  127. In  general. 

As  the  law  does  not  furnish  the  sher- 
iff with  the  power  or  the  means  to  go 
on  land  upon  which  he  may  levy  and 
make  surveys  thereof,  he  must  act  on 
the  best  information  he  can  otherwise 
obtain,  and  when  he  has  done  so  he 
can  not  be  made  responsible  for  the 
mistake  of  others. 

Central  Nat.  Bank  of  Danville  v. 
Bailey,  5  Ky.  Opin.  186. 

If  an  execution  had  been  so  levied 
on  J.,  as  to  authorize  a  sale,  a  vendi- 
tioni exponas  addressed  to  a  sheriff 
of  a  different  county  would  not  author- 
ize the  caption  or  sale  of  J.  after  he 
had  gone  to  M.  county  from  F.,  where 
the  levy  purported  to  have  been  made; 
the  only  legal  process  to  take  and  sell 
him  by  execution  being  a  new  fieri 
facias  to  M.  county. 

The  Philadelphia  Bank  v.  Rice,  1 
Ky.  Opin.  254. 

Where  there  are  two  bonds  executed 
for  the  purchase-money,  upon  sale  of 
bond  at  sherifTs  sale  and  both  bonds 
are  due  and  executed  by  the  same  par- 
ties and  payable  to  the  same  person, 


one   execution   may   be   executed  on 
both  for  the  entire  amount  dae. 

Poor  V.  Hudson,  11  Ky.  Opin.  758. 

§131. Corporate  stock. 

Where  a  sheriff  has  wrongfully  at- 
tached part  of  the  debtor's  property, 
in  the  levy  of  a  subsequent  execution 
he  should  proceed  as  if  no  attachment 
had  issued. 

Tucker  v.  Helm,  7  Ky.  Opin.  205. 

§138.  Indorsement  or  entry  of  levy. 

It  is  not  essential  to  the  validity  of 
the  levy  of  an  execution  that  it  shall 
be  indorsed  on  the  execution,  and  a 
sheriff  may  sell  under  a  levy  so  made, 
to  the  exclusion  of  an  execution  levied 
at  later  date,  notwithstanding  the  levy 
was  indorsed  on  the  latter  one. 

Steel    V.    Commonwealth,    5    Ky. 
Opin.  437. 

§  140. Description  of  property. 

The  fact  that  the  conveyance  de- 
scribes the  property  can  not  core  a 
levy  that  is  void  for  want  of  descrip- 
tion. 

Johnson   v.   Rowe,    10    Ky.   Opin. 
682. 

§141.  Inventory  and  appraisement. 

Where  an  officer  levies  on  personal 
property  claimed  by  a  third  party  be 
must  appoint  appraisers  to  appraise 
the  property,  and  the  claimant  may  re- 
fuse to  give  the  required  bond  until 
the  officer  takes  such  action. 

Hudson  V.  Stone,  8  Ky.  Opin.  844. 

§  145.  Operation  and  effect  of  levy  in 
general. 
Where  the  sheriff  has  made  no  levy, 
notwithstanding  he  has  promised  to 
make  the  debt  out  of  one  of  the  debt- 
ors, he  may  legally  enforce  the  levy 
upon  the  estate  of  the  other  debtor 
and  he  is  not  liable  on  any  snch  a 
promise. 

Jones  V.  Spencer,  10  Ky.  Opin.  803. 

§146.  Waiver,    release,    or    abandon- 
ment,  and    discharge    or    extin- 
guishment of  levy  or  lien. 
Notice  to  an  execution  debtor,  of  a 
discharge  of  a  levy,  without  a   bond 
of  indemnity  being  forthcoming^^  given 
at  12  o'clock  on  the  day  of  sale,  is  in- 
sufficient. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 
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If  the  sheriff  has,  in  good  faith,  rea- 
sonable doubt  as  to  the  liability  of 
property  to  the  execution,  he  has  no 
right  to  release  the  levy,  without  rea- 
sonable notice  to  the  execution  debtor 
that  he  would  not  sell  without  a  suffi- 
cient bond. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 

Where  one  has  a  lien  on  land  for  his 
execution  debt  and  the  land  is  sold  on 
bis  execution,  he  can  not  legally  have 
a  lien  on  the  equity  of  redemption, 
since  the  first  sale  exhausts  his  lien, 
and  in  order  to  sell  the  equity  of  re- 
demption it  would  be  necessary  to 
make  another  levy,  and  where  before 
he  does  so  another  creditor  levies  on 
the  exemption  he  becomes  prior  in 
right  to  the  execution  plaintiff  who 
caused  the  land  to  be  first  sold. 

Glazebrook  &  Bro.  v.  Brandon,  11 
Ey.  Opin.  355. 

§149.  Custody  and  care  of  property. 

It  is  the  duty  of  a  sheriff  to  take 
into  his  possession  goods  levied  upon, 
and  if  the  property  is  such  that  he 
may  not  do  so  he  should  place  it  in 
charge  of  some  person  for  whose  ac- 
tion he  is  willing  to  be  responsible. 
Commonwealth  v.  Taylor,  8  Ky. 
Opin.  105. 

V.   STAY,    QUASHING.    VACATING, 
AND  RELIEF  AGAINST 
EXECUTION. 

§  158.  Stay  of  execution. 

A  surety  in  a  supersedeas  bond, 
to  stay  execution  on  a  Judgment 
against  a  principal  and  sureties  on  a 
note,  who  had  taken  indemnity  from 
the  principal,  is  held  to  have  executed 
the  supersedeas  as  the  principal  above, 
and  could  not,  by  paying  the  debt, 
acquire  any  right  of  remuneration 
from  the  original  sureties. 

Lear  v.  Ray,  4  Ky.  Opin.  380. 

§159.  Quashing  or  vacating  writ. 

The    consolidation    of    several  mo- 
tions  to    quash    the    same    execution 
sale,  for  several  causes,  is  proper. 
Harris  v.  Vanarsdall,  3  Ky.  Opin. 
156. 

Where  a  sale  is  made  under  differ- 
ent executions,  all  the  parties  to  be 
affected   by   a   motion   to   quash   the 


sale  should  be  notified  of  the  motion, 
and  the  irregularity  of  restricting  the 
notice  to  the  parties  to  the  separate 
execution  is  not  cured  by  an  order  or 
consolidation,  as  the  purchaser  of  the 
equity  of  redemption  was  a  necessary 
party. 

Harris  v  Vanarsdall,  3  Ky.  Opin. 
630. 

Where  two  execution  creditors 
levied  on  and  sold  the  same  property 
of  defendant  B,  and  appellant  cred- 
itor filed  suit,  charging  improper  mo- 
tives, etc.,  of  the  other  execution 
creditor,  and  on  motion  of  defendant 
the  sale  under  execution  of  appellant 
was  set  aside,  April  6,  1869,  and  the 
sale  under  the  execution  of  the  other 
creditor  was  set  aside  April  14,  1869, 
and  appellants  filed  an  amended  peti- 
tion alleging  that  by  virtue  of  their 
said  levy,  they  acquired  a  lien  by  an- 
swer, set  forth  claim  by  virtue  of  levy 
of  execution  on  the  same  property  at 
a  different  time,  for  another  and  dif- 
ferent debt;  under  volume  1,  Sess. 
Acts  1867-8,  p.  18,  amending  §  1,  art. 
16,  ch.  36,  Rev.  Stat.,  appellant's  lien, 
acquired  by  his  levy  was  not  affected 
by  the  quashal  of  the  sale  thereunder. 
Hirsch,  Flexner  &  Co.  v.  Bourne, 
4  Ky.  Opin.  529. 

The  fact  that  the  time  to  redeem 
land  sold  under  an  execution  has  ex- 
pired, does  not  affect  the  right  of  the 
execution  debtor  to  have  the  sale  set 
aside  for  irregularities,  where  the 
right  of  redemption  has  been  sold  un- 
der another  execution  before  the  time 
to  redeem  under  the  first  sale  has 
expired. 

Graves  v.  Thompson,  5  Ky.  Opin. 
678. 

A  mere  motion  to  quash  an  execu- 
tion, the  motion  having  been  over- 
ruled and  nothing  else  appearing  in 
the  record  is  not  such  a  judgment  as 
will  bar  a  proceeding  in  equity  to  en- 
Join  the  collection  of  the  executions 
upon  the  grounds  of  payment  even 
if  the  relief  asked  for  was  one  of  the 
grounds  set  forth  in  the  motion  to 
quash. 

Sayer  v.  Samuel,  5  Ky.  Opin.  796. 

A  motion  to  quash  an  execution  may 
be  made  when  an  execution  has  been 
irregularly  issued,  but  issued  against 
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the  wrong  party,  or  upon  a  different 
Judgment,  or  upon  a  defective  sale 
bond,  or  by  reason  of  some  other  de- 
fective proceeding. 

Sayer  v.  Samuel,  5  Ky.  Opin.  796. 

Where  a  sale  of  land  is  made  under 
an  execution,  pending  a  suit  to  vacate 
the  deed  to  the  property  under  which 
the  defendant  in  the  execution  holds 
title,  and  the  case  is  thereafter  de- 
cided in  his  favor,  the  sale  will  be 
set  aside  if  the  property  sold  at  a 
sacrifice,  for  the  reason  that  the  pend- 
ency of  the  suit  affected  the  value  of 
the  property  and  had  a  tendency  to 
prevent  others  from  bidding  for  it. 
Polk  V.  McCready,  5  Ky.  Opin.  406. 


-Grounds. 


§161^ 

A  motion  to  quash  either  an  execu- 
tion or  a  replevin  bond  taken  under  it 
should  not  be  sustained  for  immaterial 
variance,  but  if  the  variance  is  of  such 
a  material  character  as  to  render  it 
uncertain  from  the  records  whether 
an  execution  was  in  fact  intended  to 
apply  to  the  Judgment  rendered  and  re- 
lied on  to  uphold  it,  or  whether  the 
bond  sought  to  be  quashed  was  taken 
under  some  other  execution,  or  with- 
out authority  of  the  sheriff,  the  execu- 
tion or  bond  may  be  quashed. 

Horn  V.  Minor  &  Dallam,  7  Ky. 
Opin.   166. 

VI    CLAIMS    BY    THIRD    PERSONS. 

§  184.  Notice  or  demand  by  claimant, 
and  affidavit  of  claim. 
A  proceeding  by  a  claimant  of  prop- 
erty in  the  hands  of  a  constable  to 
prevent  the  sale  of  the  property, 
should  be  by  notice  and  motion  on 
the  bond  as  provided  by  9  716,  Civ. 
Code. 

Hawkins  v.  Dean,  6  Ky.  Opin.  511. 

§  187.  Proceedings    for    establishment 
and  determination  of  claims. 

§  194. Evidence. 

Where  an  officer  holding  an  execu- 
tion makes  a  levy  on  property  seized 
as  the  property  of  the  execution  de- 
fendant, such  property  is  prima  facie 
subject  to  such  seizure,  and  one  claim- 
ing to  own  such  property  has  the  bur- 
den of  proof  and  the  right  to  open 
and  close. 

Stone  V.  Hudson,  9  Ky.  Opin.  857. 


§206.  Liabilities  on  bonds  and  unde^ 
takings. 
An  officer  may  require  an  indemnify- 
ing bond  before  he  levies  an  execu- 
tion, and  unless  he  does  so  and  noti* 
fies  the  execution  plaintiff  that  he  de- 
sires such  bond,  it  is  his  duty  to  levy, 
and  he  may  waive  such  bond  until  he 
does  levy,  or  entirely,  if  he  desires, 
and  the  deputy  may  do  this  as  well  as 
the  sheriff. 

Lucas  V.  Temple  &  Barker.  1  Ky. 
Opin.  259. 

The  effort  of  a  judgment  creditor  to 
make  his  debt  by  causing  another 
execution  to  issue,  after  the  sheriiT 
failed  to  execute  the  former  one,  will 
constitute  no  defense  for  the  officer 
to  an  action  against  him  for  his  of- 
ficial delinquencies. 

Broadus   v.   Tuggle,   2   Ky.   Ophi. 
352. 

In  the  absence  of  proof  or  notice 
that  property  levied  on  under  an 
execution  belongs  to  other  than  the 
execution  debtor,  the  sheriff  has  no 
right  to  require  an  Indemnifying 
bond. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 

In  a  proceeding  by  a  plaintiff  in 
execution  to  recover  upon  a  claimants' 
bond,  he  was  only  entitled  to  recover 
the  amount  at  which  the  property  was 
appraised  and  ten  per  cent,  thereon, 
and  it  was  error  in  the  court  to  render 
Judgment  for  a  greater  sum. 

Combs  V.  Wallace,  11  Ky.  Opin. 
338. 

VII.  SALE. 

(A)  MANNER,  CONDUCT,  VALIDITY, 

AND   CONFIRMING   OR 

VACATING. 

§215.  Authority  to  sell. 

§216. In  general. 

Land  can  not  be  sold  under  an 
execution  on  a  Judgment  from  a  quar- 
terly court. 

Benton  v.  Jameson,  1  Ky.  Opin. 
179. 

Where  a  sheriff  levies  an  execution 
on  property  before  the  return  day,  he 
may  sell  it  afterward  without  a  vendi- 
tioni exponas. 

Jennings  v.  Jennings,  1  Ky.  Opin. 
611. 
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If  there  are  such  irregularities  in 
the  proceedings  out  of  which  an  ezecu- 
sale  is  made  as  to  render  the  sale 
void,  the  purchaser  must  tender  back 
the  property  within  a  reasonable  time 
after  the  discovery  of  the  irregulari- 
ties or  offer  a  good  and  sufficient  rea- 
son for  not  making  the  tender,  before 
he  is  entitled  to  a  rescission  of  the 
contract. 

Daniel  &  Scott  v.  Southern  Bank 
of  Kentucky,   1  Ky.   Opin.  402. 

Where  an  execution  has  been  is- 
sued from  a  state  court,  and  a  levy 
made  prior  to  the  filing  of  a  petition 
In  bankruptcy,  and  the  property  sold 
after  the  petition  is  filed,  the  lien  of 
the  levy  and  the  title  of  the  purchaser 
is  good,  especially  where  no  steps  were 
taken  by  the  assignee  or  the  bankrupt 
to  prevent  a  sale  or  to  have  the  mat- 
ter litigated  in  the  bankrupt  court. 
Adams  ▼.  Williams,  10  Ky.  Opin. 
97. 

If  the  sheriff  has  an  execution,  and 
thereunder  levies  on  land  of  the  de- 
fendant, he  may,  after  the  return  day, 
while  the  execution  is  in  his  hands, 
sell  the  property  taken  by  virtue 
thereof,  provided  the  levy  was  made 
before  the  return  day. 

Adams  v.  Chestnut,  13  Ky.  Opin. 
471. 

Where  land  has  been  conveyed  by 
the  owner  before  judgment  or  execu- 
tion against  him,  and  the  grantee  is 
not  a  party  thereto  a  sale  of  such 
land  upon  execution  to  satisfy  such 
Judgment  is  void  and  conveys  no  title. 
Morse  v.  Barclay's  Admr.,  9  Ky. 
Opin.  320. 

The  sheriff  can  only  legally  sell  as 
much  of  the  debtor's  land  as  will 
make  his  debt,  interest  and  costs,  and 
when  he  sells  more  he  exceeds  his 
authority,  and  such  sale  passes  no 
tiUe. 

Stephens   v.   Jones,   9    Ky.    Opin. 
654. 

§219.  Mode  of  sale. 

The  statute  only  authorizes  the  sale 
of  lands  under  writs  of  fieri  facias  in 
satisfaction  of  Judgments  of  replevin 


bonds,  which  have  the  force  of  judg- 
ments. 

Minor  v.   Clarkson,   1   Ky.   Opin. 
389. 

In  the  absence  of  fraud  or  collusion, 
mere  irregularities  of  the  sheriff  in 
conducting  a  sale  will  not  render  the 
sale  void,  as  such  irregularities  do  not 
affect  the  purchaser,  and  where  the 
sheriff  exceeds  his  authority  the  sale 
is  void,  but  his  failure  to  follow  the 
law  carefully  is  a  mere  irregularity. 
Sayers  v.  Hahn,  12  Ky.  Opin.  313. 

§220.  Place  of  sale. 

Where  the  return  of  the  execution 
shows  that  the  land  in  question  was 
sold  in  front  of  the  court-house  door, 
and  the  proof  shows  that  the  court- 
house had  been  destroyed  by  fire,  and 
that  the  sale  was  made  in  front  of  a 
hotel  which  was  being  used  as  a  court- 
house, there  is  no  such  irregularity  in 
the  return  as  to  render  the  sale  void. 
Perry  v.  Lacy,  6  Ky.  Opin.  45. 

§221.  Time  of  sale. 

As  an  officer,  by  §  1,  art.  6,  ch.  36, 
Rev.  Stat.,  475,  is  authorized  to  sell, 
after  the  return  day,  under  an  execu- 
tion, whilst  it  still  remained  in  his 
hands,  a  fortiori,  he  may  sell  under 
a  venditioni  exponas. 

Bryan  v.  Wade,  3  Ky.  Opin.  213. 

Where  an  execution  is  issued  and  a 
levy  made  by  the  sheriff,  but  no  ef- 
fort is  made  to  sell  the  property  in  a 
reasonable  time,  the  execution  plaintiff 
should  proceed  against  the  sheriff,  and 
where  such  plaintiff  fails  to  pursue 
such  a  remedy  within  a  reasonable 
time,  other  creditors  may  refuse  to 
recognize  the  first  execution. 

Tate  V.  Elliott,  8  Ky.  Opin.  806. 

§224.  Sale  In  parcels. 

It  was  the  duty  of  the  sheriff  to 
sell  the  several  lots  of  land  separately 
as  they  were  separated  by  distinct 
metes  and  bounds  and  containing  not 
less  than  fifty  acres  and  the  written 
direction  to  sell  the  real  estate  in- 
stead of  personal  property,  conferred 
no  authority  to  sell  the  land  as  one 
tract. 

Graves  v.  Thompson,  5  Ky.  Opin. 
678. 
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§226.  Conduct  of  sale   In   general. 

Where  the  execution  defendant  is 
not  present  at  the  sale,  the  sheriff 
has  the  right  to  designate  out  of  which 
portion  of  the  tract  he  will  sell. 

Treadway  v.  Gray,  7  Ky.  Opin.  37. 

§228.  Persons  who  may  purchase. 

Where 'plaintiffs  in^  a  suit  were  the 
purchasers  at  execution  sale,  they  will 
be  presumed  to  know  of  the  release  of 
a  surety  on  a  replevin  bond  executed 
by  defendant. 

Bell  V.  Cross,  7  Ky.  Opin.  523. 

§229.  Bids. 

§230. In  general. 

It  is  the  duty  of  the  sheriff  to  make 
known  to  the  bidders  the  nature  of 
the  interest  of  the  defendant  in  the 
property  offered  for  sale  on  execution, 
and  a  failure  to  do  so  will  render  him 
and  his  sureties  liable  to  a  purchaser 
for  damage  sustained  because  of  the 
existence  of  prior  liens  on  the  prop- 
erty. 

Jackson,  Saving  &  McGoodwin  v. 
Perkins,  9  Ky.  Opin.  843. 

While  a  sheriff  can  not  legally  bid 
in  property  sold  by  him  as  sheriff,  it 
is  not  a  violation  of  the  law  for  him 
to  bid  for  a  litigant  who  has  written 
to  him  a  bid  for  the  amount  of  such 
litigant's  claim,  since  under  such  facts 
the  bid  is  made  by  the  party  and  not 
by  the  sheriff. 

Mullins  V.  Buskirk,  12  Ky.  Opin. 
413. 

§235.  Failure  to  comply  with  bid. 

§238. Liabilities  of   bidders. 

The  fact  that  the  surety  on  the  bond 
given  by  the  purchaser  of  land  at  an 
execution  sale  was  insolvent  in  im- 
material, where  the  judgment  plaintiff 
has  acknowledged  satisfaction  of  the 
judgment. 

Devitt  V.  Wilson,  6  Ky.  Opin.  55. 

§243.  Persons      who      may      question 
validity  of  sale. 

§244. In  general. 

The  fact  that  the  defendant  in  the 
execution  was  present  and  orally  con- 
sented to  the  sale  did  not  import  to 
It  legal  validity,  nor  authorize  the 
sheriff  to  convey  to  the  purchaser. 

Lowry  v.  Young,  4  Ky.  Opin.  420 


As  appellant  recognized  the  appel- 
lees' official  character  and  right  to 
levy  on  the  property,  the  nonprodnc- 
tion  of  his  official  bond  and  oath  of 
office  is  not  reversible  error. 

Hicks  V.  Duggins,  4  Ky.  Opin.  4L 

A  sale  of  real  estate  on  execution 
on  a  decree  entered  in  a  case  to  which 
the  owners  of  the  land  were  not  par- 
ties is  void  as  against  such  owners. 
Bradley  v.  Nelson,  12  Ky.  Opin.  17. 

§246.  Opening  or  vacating. 

§  247. Grounds  in  general. 

where  land  is  levied  upon  as  the 
property  of  Ball  and  sold  as  the  prop- 
erty of  Baugh,  the  irregularity,  while 
furnishing  ground  to  quash  the  levy, 
does  not  render  the  levy  and  sale 
void,  and  could  not  be  taken  advan- 
tage of  in  a  collateral  proceeding. 
Frazer  v.  Merrell,  8  Ky.  Opin.  33. 

Motions  to  quash  sales  under  execo- 
tion  will  be  sustained  and  the  sales 
be  quashed  where  the  officer  sells  for 
a  greater  sum  than  he  is  required  by 
the  fi.  fa. 

Hope  V.  HoUis,  12  Ky.  Opin.  287. 

§250. Inadequacy  in  price. 

Mere  inadequacy  of  price  paid  at  a 
sheriffs'  sale  will  not  affect  the  pur- 
chaser, nor  will  a  mere  irregularity 
of  the  sheriff  unless  the  purchaser 
participates  in  it  in  some  manner. 
Sayers  v.  Hahn,  12  Ky.  Opin.  313. 

§256.  Actions  to  set  aside  sale. 

Evidence  of  inadequacy  of  price, 
and  the  interest  of  a  purchaser  as  an 
heir  and  acting  trustee  for  several 
other  heirs,  is  sufficient  to  vacate  the 
sale  of  a  large  tract  of  land  appraised 
at  $3,200,  and  sold  under  execution  for 
$144. 

Craig  V.  Hawes,  2  Ky.  Opin.  625. 

Where  a  private  sale,  imder  an 
execution  levy,  is  made,  and  no  proof. 
in  a  subsequent  action,  that  this  sale 
produced  as  much  as  a  public  sale,  it 
is  error  for  the  court  to  refuse  an  in- 
struction, "that  such  a  sale  was  a 
breach  of  the  sheriff's  bond  and  made 
him  liable  to  this  action  for  whatever 
damage  resulted  to  Powell,  from  fail- 
ing to  make  public  and  official  sale  of 
the  horses." 

Powell  V.  Barley,  2  Ky.  Opin.  622. 
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§257.  Effect  of  setting  a»lde  sale. 

Where  a  sheriff's  sale  of  land  on 
execution  is  set  aside  because  illegal, 
but  the  purchaser  pays  his  bid  and 
had  possession  under  his  purchase,  the 
court  should  adjudge  that  the  interest 
on  the  money  should  be  set  off  against 
the  rent  of  the  land  from  the  date  of 
the  purchase. 

Stephens    v.    Jones,    9   Ky.   Opin. 
654. 


(B)   TITLE  AND    RIGHTS   OF    PUR- 
CHASER. 

§260.  Nature  and  effect  of  transfer  In 
general. 
The  only  effect  of  a  sale  of  land  un- 
der a  writ  of  venditioni  exponas  Is 
that  it  operates  to  credit  the  judg- 
ment by  the  amount  of  the  bid. 

Pearce,   ToUe  &   Co.  v.  Bums,  7 
Ky.  Opin.  433. 

To  make  out  title  to  land  sold  on 
execution,  it  is  necessary  to  exhibit 
both  the  judgment  and  execution. 

Carlisle  v.   Carlisle,   9   Ky.   Opin. 
167. 

§262.  Property  passing  by  sale. 

Where,  under  an  execution  against 
A  and  K,  the  land  of  K  was  pointed 
out  to  the  officer,  who  levied  on  and 
sold  same,  and  afterward  A  claimed 
the  land  as  his,  and  refused  posses- 
sion, though  the  levy  was  on  the  land 
as  belonging  to  K,  the  title  of  both 
A  and  K  passed  by  the  officer's  sale 
and  execution. 

Ard  V.  Walker,  3  Ky.  Opin.  226. 

Where  land  is  levied  upon  and  sold 
by  the  sheriff,  all  that  as  a  matter 
of  law  constituted  a  part  of  the  land 
was  embraced  in  the  levy  and  sale, 
and  the  legal  effect  of  the  sheriff's 
return  could  not  be  enlarged  or  re- 
stricted by  parol  evidence,  and  in  such 
a  case  the  return  is  conclusive  on  the 
parties  to  the  writ. 

Kinnaird  v.  Shannon,  10  Ky.  Opin. 
212. 

Where  a  levy  is  made  on  500  acres 
of  land  and  a  sale  is  made  on  it  of 
SOO  acres,  the  purchaser  can  get  no 
title  except  to  500  acres,  and  it  will 
not  be  presumed,  and  proof  will  not  be 
admitted  to  show,  that  the  levy  was 


on  the  entire  tract  of  800  acres,  since 
the  levy  of  the  execution  contradicts 
any  such  conclusion. 

Martin's   Assignee   v.    Martin,   11 
Ky.  Opin.  195. 

§263.  Estate  or  interest  acquired. 

§264. In  general. 

Where  at  the  time  of  the  sale  and 
purchase  under  execution,  the  grantees 
of  an  equitable  owner  of  the  land 
were  in  possession,  and  the  deed  of 
the  conveyance  by  the  equitable  owner 
was  registered,  the  purchaser  at  execu- 
tion sale  obtained  nothing  more  than 
he  would  have  acquired  by  purchase 
from  the  former  equitable  owner. 
Crutchfield,  Bxr.,  v.  Spray,  7  Ky. 
Opin.  639. 

A  purchaser  of  land  at  an  execution 
sale  becomes  substituted  to  the  rights 
of  the  creditors,  in  a  subsequent  suit 
to  assert  claim  to  the  land  by  assign- 
ment of  a  title  bond. 

Dunn  V.  Conn,  3  Ky.  Opin.  195. 

It  is  error  to  issue  a  writ  of  posses- 
sion for  more  land  than  that  sold 
under  the  judgment,  and  to  that  ex- 
tent it  may  be  enjoined. 

Cooper  V.  Griffin,  5  Ky.  Opin.  3. 

The  rights  of  a  purchaser  at  an 
execution  sale  become  vested  at  the 
time  it  is  made  and  they  can  not  be 
divested  nor  impaired  by  subsequent 
litigation  between  the  plaintiff  and  de- 
fendant. 

Johns    V.    Woodson,    5    Ky.  Opin. 
536. 

By  the  sheriff's  sale  to  M,  the  equity 
of  the  intestate  in  the  land  passed, 
and  by  the  transfer  to  B  of  M's  pur- 
chase, 6  acquired  the  equity,  and  when 
G  paid  B  for  it,  she,  in  equity,  was 
substituted  to  all  his  rights. 

Goode's    Admr.   v.    Goode,    5    Ky. 
Opin.    657. 

Where  the  purchaser  of  land  before 
execution  sale  had  actual  notice,  when 
he  purchased,  that  L  had  some  claim 
upon  the  land,  and  the  proof  shows 
that  L's  deed  to  the  land  was  of 
record,  and  that  the  land  was  in  the 
actual  possession  of  one  claiming  un- 
der L,  it  was  gross  negligence  in  the 
purchaser  to  buy  without  investi- 
gating the  title. 

Lee's  Admr.  v.  Hood,  6  Ky.  Opin. 
^        187. 
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Where,  pursuant  to  a  Judgment  and 
execution,  one's  Teal  estate  is  adver- 
tised for  sale,  and  a  third  party 
agrees  to  buy  the  property  at  such 
sale  and  hold  it  for  the  Judgment 
debtor,  and  to  convey  it  to  him  upon 
the  repayment  of  the  amount  paid, 
with  interest  at  ten  per  cent.,  such 
purchaser  does  not  become  the  owner 
of  such  property,  but  holds  a  lien  upon 
same,  and  can  not  collect  ten  per  cent, 
interest  on  his  claim  because  usurious, 
but  he  is  entitled  to  recover  the  sum 
advanced  and  six  per  cent,  and  to 
enforce  his  lien. 

Arnold  V.  Dressman,  9  Ky.  Opin. 
574. 

The  purchaser  of  land  at  sheriff's 
sale  on  levy  and  execution  in  order 
to  obtain  a  good  title  is  not  required 
to  furnish  other  evidence  than  such  as 
is  shown  by  an  execution  levy  and 
return  filed  in  the  proper  office  fol- 
lowed by  a  regular  and  fair  sale;  and 
he  is  not  responsible  for  the  loss  of 
the  execution  by  which  the  holder  of 
a  subsequent  mortgage  lien  claims  to 
have  been  deprived  of  notice  of  the 
levy  and  consequent  lien,  as  he  has  a 
right  to  rely  on  the  preservation  of 
the  records  by  their  proper  custodian 
and  their  loss  or  destruction  will  not 
affect  his   rights  thereunder. 

Greer  v.  Howard,  11  Ky.  Opin.  755. 

One  who  buys  land  at  an  execution 
sale,  with  notice  that  the  execution 
debtor  has  conveyed  the  land,  secures 
nothing  by  such  a  purchase,  and  the 
fact  that  such  deed  has  not  been  re- 
corded is  immaterial,  where  he  has 
notice  or  knowledge. 

Commonwealth  v.  Gibson,  13  Ky. 
Opin.  44. 

Where  the  execution  plaintiff  pur- 
chased the  equity  of  redemption,  and 
the  judgment  is  subsequently  reversed 
on  appeal,  he  takes  nothing  under 
such  sale  and  purchase. 

Shultz's    Assignee    v.    Beatty,    13 
Ky.  Opin.  319. 

Where  A  retains  a  lien  on  land  in 
a  deed  conveying  it  to  B,  and  B  there- 
upon conveys  it  to  his  wife,  and  A 
does  not  seek  to  enforce  his  reserved 
lien  but  sues  B  for  the  debt,  and  on 
execution  being  levied  on  the  land  sells 


same  and  buys  it,  these  circumstances 
can  in  no  way  aifect  the  ownership 
or  possession  of  B's  wife  who  became 
the  record  owner  of  it  before  Judg- 
ment was  taken  against  her  husband. 
Cheny  v.  Smith,  13  Ky.  Opin.  651. 

§268.  Liens  or  incumbrances  on  prop- 
erty. 
Under  §  1,  art.  13,  ch.  36,  R.  S.,  if 
the  legal  title  is  in  the  execution  de- 
fendant, a  mere  outstanding  creditor's 
lien  on  the  land  will  not  restrict  the 
purchaser's  right  to  a  lien  for  the  price 
paid  and  ten  per  cent,  interest  there- 
on. 

Kirkman  v.  Grissom,  7  Ky.  Opin. 
140. 

§  270.  Bona  fide  purchasers. 

§271. In  general. 

An  attempt  to  levy  upon  land  situ- 
ated in  one  range,  where  the  levy  and 
return  show  a  levy  upon  land  in  an- 
other range,  is  no  levy  as  against  an 
innocent  purchaser  for  value,  and  such 
levy  and  return  can  not  be  corrected 
so  as  to  affect  the  rights  of  an  inno- 
cent purchaser. 

Buckwalter  &  Campbell  ▼.   Bart- 
lett,  10  Ky.  Opin.  747. 

§275.  Effect  of  defects  or  irregulari- 
ties in  execution,  levy  or  sale. 
However  inadequate  may  be  the 
price  at  which  a  defendant  purchased 
land  at  an  execution  sale,  he  will  be 
entitled  to  hold  the  land  under  the 
sheriff's  deed,  made  after  the  right  of 
redemption  expired. 

Cartmell   v.    Kibby,    3   Ky.    Opin. 
161. 

Where  a  sale  was  made  for  a  gross- 
ly inadequate  price,  for  the  exact 
amount  of  the  execution  levied,  and 
both  parties  regarded  that  the  debtor 
had  a  right  to  redeem  the  land,  it  con- 
stitutes a  mortgage  and  not  an  abso- 
lute, unconditional  sale. 

Parker  v.  Milton,  3  Ky.  Opin.  694. 

§276.  Effect  of  modification,  vacation 
or  reversal  of  Judgment. 
Where  a  constable  sold  property 
under  execution,  and  appellant  elected 
to  sue  in  trespass  for  the  value  of 
the  property  in  which  he  obtained 
judgment  against  the  constable,  be 
can  not   maintain   an   action  against 
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appellee  who  obtained  possession  by 
purchase  under  the  execution. 

Seber  t.  Nelson,  5  Ky.  Opin.  IQl. 

§281.  Rents  and  profits. 

Where  land  is  about  to  be  sold  at 
the  instance  of  a  creditor,  and  the 
owner  procures  another  to  bid  it  in 
and  give  him  time  to  redeem  it  by 
repaying  the  money  thus  advanced, 
and  several  payments  are  made  but 
no  redemption  or  final  settlement  had, 
in  a  suit  against  the  estate  of  the 
person  buying  the  land  and  holding 
the  legal  title  for  a  settlement,  where 
it  appears  that  the  original  owner 
has  had  the  continuous  possession  of 
the  land,  he  should  be  charged  with 
the  reasonable  value  of  the  rents. 
Hale's  Admr.  v.  Powell,  13  Ky. 
Opin.   1006. 

§288.  Liabilities  of  purchasers. 

Where  a  judgment  is  rendered,  and 
pending  a  motion  for  a  new  trial,  but 
before  it  is  decided,  an  execution  is 
issued  and  property  of  the  defendant 
levied  upon  and  sold  by  the  officer, 
who  took  a  sale  bond  for  the  price  of 
the  sale,  after  which  the  motion  for  a 
new  trial  is  granted  and  the  judgment 
set  aside,  such  sale  bond  is  rendered 
void,  and  if  an  execution  is  issued 
upon  it  the  collection  may  be  enjoined, 
and  property  of  the  defendant  pur- 
chased on  execution  under  a  judgment 
should  be  returned  to  him  when  the 
judgment  is  set  aside. 

Baker  v.  Hampton,  10  Ky.  Opin. 
575. 

Where  one  in  good  faith  buys  at 
sheriff's  sale  a  tract  of  land  repre- 
sented to  contain  150  acres,  and  the 
tract  contains  only  90  acres,  equity 
will  give  him  relief,  and  he  will  be 
permitted  to  withhold  deferred  pay- 
ments equal  to  the  value  of  the  land 
he  did  not  receive. 

Elder  v.  Lucas'  Exr.,  11  Ky.  Opin. 
47. 

§290.  Purchasers  from  execution  pur- 
chasers. 
The  purchasers  of  a  portion  of  land 
sold,  from  the  execution  purchaser, 
for  a  valuable  consideration,  without 
notice  of  the  equity  of  co-heirs,  can 
not  be  divested  of  their  holdings,  in  a 
subsequent  suit  by  such  heirs. 

Craig  V.  Hawes,  2  Ky.  Opin.  625. 


(C)  REDEMPTION. 

§291.  Right  to  redeem  in  general. 

The  right  of  an  execution  defend- 
ant to  redeem  land  sold  under  execu- 
tion, can  not  be  established  by  parol 
evidence  of  the  execution  defendant 
alone. 

Shropshire  v.  OfTut,  7  Ky.  Opin. 
646. 


(D)  CONVEYANCE  TO  PURCHASER. 

§  305.  Authority  to  make. 

A  deed  made  by  a  deputy  sheriff 
should  be  made  in  the  name  of  his 
principal,  but  when  made  in  the  name 
of  the  deputy  it  is  not  invalid  for  that 
reason;  and  such  a  deed  is  admissible 
in  evidence  to  show  that  the  grantee 
entered  and  held  under  claim  of  title, 
and  is  competent  evidence  of  title. 
Boyd  V.  Mercer,  10  Ky.  Opin.  590. 

The  sale  of  real  estate  by  one  sherift 
and  deed  executed  by  his  successor 
in  office  is  valid. 

Davis'  Assignee  v.  Smallgood,  11 
Ky.  Opin.  441. 

§309.  Form  and  contents. 

§310^ In  general. 

A  deed  of  the  sheriff  to  a  person  in 
her  individual  capacity  on  an  execu- 
tion issued  in  a  proceeding  in  which 
as  administratrix  she  is  plaintiff  is 
not  invalid  for  that  reason,  and  the 
question  as  to  whether  she  thereby 
held  as  trustee  is  one  that  can  not 
arise  between  her  and  persons  not 
interested  in  the  estate. 

Poor  V.  Hudson,  11  Ky.  Opin.  758. 

§311. Recitals. 

Where  a  sheriff's  sale  of  real  estate 
is  alleged  to  have  taken  place  in  1872 
and  no  conveyance  was  made  there- 
under until  1877,  long  after  the  sheriff 
had  gone  out  of  office,  and  there  is 
no  record  or  evidence  of  it  showing 
the  sale  except  the  recital  in  the 
sheriff's  deed  and  no  record  showing 
that  the  sheriff  ever  made  any  return 
on  the  execution  if  one  was  issued,  the 
recitals  in  such  a  deed  are  not  evi- 
dence, as  against  the  owner,  that  any 
sale  was  made,  and  where  less  than 
fifteen  years  have  elapsed  since  such 
alleged  sale  no  presumption  will  arise 
that  the  officer  did  his  duty,  and  the 
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burden  is  on  the  defendant  to  show 
that  the  plaintiff's  title  has  been  di- 
vested. 

Spraglns  y.  Russell,  11  Ky.  Opln. 
717. 

(E)    PROCEEDS. 

§322.  Disposition   in   general. 

Where  a  sheriff  overpays  one  of  sev- 
eral execution  creditors  and  the  money 
realized  from  the  sale  is  not  sufficient 
to  satisfy  all  the  executions  he  is  re- 
sponsible to  the  other  creditors  in  pro- 
portion to  the  amount  over-paid. 

James  v.  Stone,  4  Ky.  Opin.  634. 

If  a  sheriff  undertakes  to  make  what 
in  his  Judgment  is  an  equitable  appor- 
tionment between  execution  creditors 
he  is  liable  on  his  official  bond  for 
error. 

James  v.  Stone,  4  Ky.  Opin.  634. 

Though  heirs,  holding  an  equity  in 
land  sold  under  execution,  are 
estopped  from  recovery  of  the  Umd, 
they  can  by  proper  proceedings  force 
restitution  of  the  amount  obtained  by 
the  sale  of  the  lands  to  such  bona  fide 
purchasers. 

Craig  V.  Hawes,  2  Ky.  Opin.  625. 

Creditors  alone  are  concerned  in  the 
distribution  of  the  proceeds  of  a  sale 
under  execution. 

Sutherland  v.  Ullman,  2  Ky.  Opin. 
674. 

When  a  sheriff  collects  money  on  an 
execution  on  the  defendant's  property, 
he  has  no  right  to  appropriate  a  part 
of  the  money  to  the  payment  of  taxes 
due  by  the  defendant,  leaving  plain- 
tiff's debt  unsatisfied.  No  levy  had 
been  made  by  him  for  such  taxes; 
besides,  it  appears  that  the  defendant 
had  other  property  sufficient  to  satisfy 
the  taxes. 

Brown   &  O'Bryan  v.  Ballard,   10 
Ky.  Opin.  874. 

VIII.  RETURN. 

§330.  Necessity. 

It  is  the  duty  of  sheriffs  to  return 
all  executions  in  their  hands  within 
the  prescribed  time  after  the  return 
day  thereof,  and  for  a  failure  to  do  so 
they  subject  themselves  to  such  dam* 


ages  as  plaintiffs  might  sustain  there- 
in. 

Jennings  v.  Jennings,  1  Ky.  Opin. 
611. 

§333.  Time  for  making. 

The  mistake  of  the  clerk  of  the  court 
in  issuing  an  execution  returnable  at 
the  wrong  time  did  not  affect  ite 
validity. 

Frazer  v.  Merrell,  8  Ky.  Opin.  33. 

The  sheriff  is  required  to  return  the 
fi.  fa.  within  thirty  days  after  the  re- 
turn day,  but  it  is  held  to  be  a  rea- 
sonable excuse  for  not  doing  so  that 
within  that  time  the  sheriff  left  it 
with  the  clerk  for  record,  under  the 
belief  that  the  law  required  the  re- 
turn thereon  of  "No  sale  for  want  of 
bidders"  to  be  recorded  where  the  de- 
lay in  its  return  was  caused  by  the 
failure  of  the  clerk  to  record  it. 

Farmers'    Bank    of    Kentucky   ▼. 
White,  10  Ky.  Opin.  654. 

§  334.  Form  and  requisites. 

A  return  of  nulla  bona  by  reason  of 
an  assertion  of  a  prior  lien,  gives  to  a 
court  of  equity  Jurisdiction  to  clear 
the  title,  it  not  being  material  to  the 
judgment  debtor  whether  the  lien 
claimed  was  right  or  not. 

Sutherland  v.  Ullman,  2  Ky.  Opm. 
674. 

A  return  of  nulla  bona  before  pro- 
ceeding may  be  dispensed  with  in  a 
suit  in  equity  against  an  administra- 
tor and  his  sureties,  who  are  jointly 
bound  for  him. 

Hughes  V.  Gray.  1  Ky.  Opin.  1. 

§  336< Description  of  property. 

A  return  of  levy  and  sale  of  real 
estate  under  execution  is  void  for  un- 
certainty,  which  shows  that  he  "levied 
on  1,500  acres  of  land  given  up  by 
John  Stafford,"  since  the  land  so  de- 
scribed can  not  be  identified,  and  a 
levy  and  sale  thereunder  is  void. 

Stafford  v.  Campbell,  8  Ky.  Opin. 
533. 

A  description  is  held  sufficient  to 
identify  real  estate  levied  on,  which 
is  as  follows:  "Levied  this  fi.  fa.  on 
the  individual  one-half  interest  in  a 
house  and  lot  of  ground  in  the  city 
of  Henderson,  being  part  of  lot  No. 
8,   comer  Third   and   Water  streets; 
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levied  on  as  the  property  of  L.  M. 
Grafton,  the  same  being  given  up  to 
be  sold  by  L.  M.  Grafton,"  etc. 

Watson  V.  Turner,  12   Ky.  Opin. 

258. 

§338.  Amendment. 

A  sheriff  can  not  legally  amend  his 
return  on  an  execution  made  more 
than  three  years  after  the  original  en- 
dorsement, to  enable  the  sheriff  to 'col- 
lect his  half  commission  by  reason  of 
his  having  levied  the  execution  before 
the  judgment  on  which  it  was  issued 
was  suspended. 

Smith  V.   Burbridge's  Committee, 
10  Ky.  Opin.  944. 

§339.  Defects,  objections  and  waiver. 
A  sherlfTs  return  while  in  oflSce,  un- 
der sanction  of  the  official  oath,  will 
not  be  disturbed,  under  his  affidavit, 
after  he  went  out  of  office,  some  four 
years  later,  because  the  date  as  men- 
tioned was  erroneous. 

Sweeney  &  Taylor  v.  Mill,  3  Ky. 
Opin.   570. 

§340.  Quashing  or  setting  aside. 

Where  the  levy  of  an  execution  on 
land  and  the  sale  thereunder  has  been 
quashed,  the   sheriff's   return   on  the 
execution  should  also  be  quashed. 
Bogie  V.  Moore,  6  Ky.  Opin.  4. 

W^ere  there  has  been  no  return  of 
nulla  bona,  a  plaintiff  can  not  come 
into  equity  and  attempt  to  subject  de- 
fendant's property  to  his  Judgment, 
and  where  he  has  had  a  return  on  his 
execution  showing  the  execution  to  be 
satisfied  in  full,  he  can  not  have  an- 
other execution  until  he  has  procured 
the  former  return  to  be  set  aside. 
Lindsay  v.  Fuqua,  9  Ky.  Opin. 
828. 

Before  the  sheriff's  return  showing 
sale  of  real  estate  can  be  corrected 
or  set  aside  by  one  shown  by  the  re- 
turn to  be  a  purchaser,  the  proof 
ought  to  be  so  clear  as  to  satisfjr 
the  mind  that  the  purchase  was 
made  without  authority. 

Bell  V.  Bellew,  12  Ky.  Opin.  24. 

§341.  Construction. 

The  return  of  an  indemnifying  bond, 
with  an  execution,  on  the  day  it  was 


made  returnable,  is  a  sufficient  com- 
pliance with  the  law. 

Pelts  V.   Covington,   3   Ky.   Opin. 
675. 

§342.  Operation  and  effect. 

The  creditor's  right  to  resort  to 
equity  does  not  depend  on  the  truth 
of  the  return  of  the  officer,  but  upon 
the  fact  that  the  execution  has  been 
returned  "No  property  found,"  and 
such  return  is  conclusive  between  the 
parties, .and  its  verity  can  not  be  in- 
quired into  without  making  the  officer 
a  party. 

Durret  v.  Bouche,  5  Ky.  Opin.  667. 

Where  plaintiff  acts  in  good  faith, 
but  the  sheriff  makes  return  of  sum- 
mons served  when  in  fact  it  was  not 
served,  the  return  is  conclusive 
against  defendant. 

Ferguson  v.   Hume,  3   Ky.   Opin. 
289. 

The  return  of  an  execution,  "no 
property  found,"  is  only  prima  facie 
evidence  of  insolvency,  since  such  a 
return  will  not  lay  the  foundation  for 
the  interposition  of  the  court  to  make 
provision  for  a  wife,  out  of  the  effects 
of  the  husband  without  other  evidence, 
allegation  or  prayer  for  that  purpose. 
Stewart  v.  Lyon,  3  Ky.  Opin.  314. 

In  the  absence  of  an  express  stipu- 
lation in  an  execution  from  the  court, 
as  to  a  sale  for  "cash,"  the  return 
of  the  sheriff  that  the  sale  was  made 
for  cash,  is  presumptive  evidence  that 
he  did  not  exceed  his  authority. 

Barker  v.   Hundley,   4   Ky.   Opin. 
374. 

The  sheriff's  return  on  an  execution 
that  he  has  made  a  sale  of  the  prop- 
erty and  taken  bond  from  the  pur- 
chaser is  prima  facie  evidence  of  the 
fact,  but  in  an  action  on  his  official 
bond  for  failure  to  take  a  sale  bond, 
it  is  incumbent  on  him  to  prove  that 
fact,  where  the  bond  is  lost  or  mis- 
placed by  him. 

Commonwealth  v.  Rothwell,  5  Ky. 
Opin.  251. 


§344- 


-Conclusiveness. 


Where  a  sheriff's  return  shows  that 
the  sale  was  duly  advertised  and  made 
at  the  door  of  the  court-house,  and 
states  the  date  upon  which  the  sale 
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was  made  and  notice  given,  and  shows 
that  the  purchaser  was  the  highest 
and  best  bidder,  such  facts  are  all 
that  are  necessary  for  those  claiming 
under  his  deed  to  establish  by  record 
evidence. 

Treadway  v.  Gray,  7  Ky.  Opin.  37. 

Where  an  officer  makes  a  return  on 
an  execution,  "that  he  had  collected 
said  debt,"  it  is  conclusive  of  the  fact 
upon  him  and  his  sureties. 

Brown  v.  Wells.  1  Ky.  Opin.  456. 

§  347.  Failure  to  make. 

If  a  sheriff  entrusts  the  custody  of 
an  execution  issued  to  him  to  others, 
their  laches  can  not  afford  him  any 
excuse  for  his  failure  to  levy  and  re- 
turn the  execution. 

Green  v.   Lexington,   &c.,  R.  Co., 
7  Ky.  Opin.  521. 

A  plaintiff  in  an  execution  is  en- 
titled, on  motion,  to  have  a  judgment 
for  the  amount  thereof  and  30  per 
cent,  damages,  where  a  sheriff  falls  to 
retu]:n  the  execution  for  thirty  days 
after  the  return  day  thereof. 

Gwynn,  Snoddy  &  Co.  v.  Tlnsley, 
1  Ky.  Opin.  38. 

Where  a  constable  fails,  without  ex- 
cuse to  return  an  execution  for  more 
than  thirty  days  after  the  return  day 
thereof,  the  remedy  is  by  motion  or 
suit  on  his  bond,  in  the  court  in  which 
the  execution  issued,  and  the  criterion 
of  damages  is  30  per  cent,  of  the 
amount  of  the  execution. 

Brown  V.  Wells,  1  Ky.  Opin.  543. 

Wliile  the  execution  was  in  force 
and  after  it  had  been  paid,  it  was  held 
up  by  Instruction  of  the  plaintiff;  un- 
der the  circumstances  it  was  a  suf- 
ficient excuse  for  the  failure  to  return 
the  execution. 

Boyd  V.  Lester,  1  Ky.  Opin.  455. 

The  fact  that  an  execution  debtor  is 
Insolvent  will  absolve  an  officer  from 
liability  for  the  debt,  but  it  cannot 
relieve  him  from  the  penalty  for 
failure  to  return  the  execution. 

Commonwealth  v.  Hudson,  2  Ky„ 
Opin.  27. 

Where  an  execution  was  placed  with 
a  sheriff  a  few  days  before  his  term 
expired,  and  given  into  the  hands  of 
his  deputy  who  was  retained  in  office 


by  the  new  sheriff,  upon  failure  by  the 
deputy  to  make  return  in  thirty  days, 
the  sheriff  then  In  office  is  liable  on 
his  official  bond. 

Dugan   V.   Commonwealth,  3  Ky. 
Opin.  287. 

A  petition  averring  the  issuance  of 
an  execution,  its  going  into  the  bands 
of  the  sheriff,  after  the  teste  and  be- 
fore the  return  day,  its  collection  and 
failure  to  return  within  thirty  days 
after  it  expired,  is  sufficient  to  make 
the  defendant  prima  facie  liable. 
Dugan  V.  Commonwealth,  3  Ky. 
Opin.  287. 

W^here  the  plaintiff  takes  an  execu- 
tion out  of  the  hands  of  the  sheriff 
he  can  not  complain  on  account  of  its 
not  being  returned. 

Boyd  V.  Stion,  4  Ky.  Opin.  280. 

X.      SUPPLEMENTARY      PROCEED- 
INGS. 

§371.  Juriadlotion  and  authority  of 
court  or  Judge. 

Where  an  execution  is  issued  on 
a  judgment  and  is  returned  "No  prop- 
erty found,"  the  chancellor  has  juris- 
diction in  the  proceeding  supplemental 
to  execution. 

Lampton  v.  Lewis,  10  Ky.  Opin.  €22. 

§  373.  Proceedings  for  examination  of 
debtor. 

§  374. Grounds  in  general. 

One  called  upon  to  make  discovery 
and  to  disclose  the  extent  of  his  right 
and  interest  under  his  father's  wHl 
should  state  the  facts  and  take  neces- 
sary steps  to  enable  the  court  to  de- 
termine his  rights,  and  where  he  f^s 
to  do  so  and  judgment  is  taken  against 
him  he  must  abide  the  result  of  his 
own  neglect  to  make  a  more  com- 
plete discovery. 

Overton  v.  Means,  11  Ky.  Opin.  1. 


§  379- 


-Service  of  order  and  affidavit 


Where  a  judgment  has  been  ren- 
dered on  notes,  and  a  vendor's  lien 
adjudged  and  the  land  sold  thereun- 
der, and  the  proceeds  of  the  sale  fall 
to  satisfy  the  judgment,  and  the  judg- 
ment creditor  seeks  to  collect  the 
balance  of  his  debt  by  proceedings 
supplemental,  he  must  serve  defend- 
ant with  process;  and  where  no  pro- 


769    (§420) 


EXECUTION  X.  XII.— BXRS.  AND  ADMRS. 


770 


cess  has  been  issued  a  judgment  In 
such  proceeding  is  void,  the  proceed- 
ing being  entirely  separate  from  the 
former  one,  and  hence  no  Jurisdiction 
over  the  person  of  the  defendant  is 
acquired  by  the  process  in  the  former 
action. 
Dameron  y.  Osenton,  12  Ky.  Opin. 
723. 

§420.  Defects  and  irregularities  in  pro- 
ceedings* and  waiver  thereof. 
Where  a  personal  judgment  has 
been  taken  against  a  debtor  and  a  re- 
turn made  of  no  property  found,  in  a 
proceeding  thereunder  to  discover  and 
subject  property  to  the  payment  of 
the  judgment,  it  is  error  for  the  court 
to  pronounce  a  second  personal  judg- 
ment. 

Farmer    v.    Porch    &    Cook's    As- 
signee, 12  Ky.  Opin.  633. 

XII.  WRONGFUL  EXECUTION. 

§464.  Nature  and  grounds  of  liability. 

§459. Wrongful  or  excessive  levy. 

Where  after  a  judgment  is  entered 
for  11,300  against  a  defendant  he  pays 
$747.78  on  it,  but  an  execution  is  issued 
for  the  full  amount  of  the  judgment 
and  the  sheriff  is  about  to  sell  the 
defendant's  land  for  the  debt,  the  de- 
fendant is  entitled  to  have  an  injunc- 
tion to  prevent  the  sale  of  the  whole 
of  his  land  and  the  collection  of  the 
whole  amount  of  the  judgment  should 
be  enjoined. 

Beatty    v.    Curtis,    11    Ky.    Opin. 
768. 

§462.  Persons  liable. 

The  party  who  wrongfully  procured 
an  execution  to  be  issued  and  who  re- 
ceived the  amount  collected,  is  pri- 
marily responsible;  but  if  he  is  in- 
solvent the  clerk  is  liable  for  the 
entire  amount  improperly  collected. 
Pryor  v.  Commonwealth,  4  Ky. 
Opin.   180. 

§  472^ Damages. 

Where  appellant  as  clerk  issued  a 
second  execution  on  a  judgment  at  the 
instance  of  another  party,  notwith- 
standing the  first  one  had  been  re- 
turned satisfied,  as  shown  by  the 
records  of  his  ofllce,  and  it  is  not 
shown  that  the  clerk  acted  corruptly, 
he  is  only  liable  for  the  actual  dam- 

25 


ages  sustained  by  reason  of  his  wrong- 
ful act. 

Pryor   v.    Commonwealth,    4    Ky. 
Opin.  180. 

EXECUTORS. 

Competency    of,    see    Executors    and 
Administrators,  fi  15. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

I.  ADMINISTRATION  IN  GENERAL. 

§  5.  Fact  of  intestacy. 

II.  APPOINTMENT,   Q  U  A  L I  P I  C  A- 

TION,  AND  TENURE. 

§  15.  Competency  of  person  named 
as  executor. 

§  20.  Proceedings  for  appointment. 

§26.  Bond. 

§  29.  Operation  and  effect  of  ap- 
pointment. 

§  31.  Termination  of  authority  in 
general. 

§  36.  Death. 

§  37.  Administrators  de  bonis  non. 

III.  ASSETS,    APPRAISAL,    AND    IN- 

VENTORY. 
§  38.  Property  constituting  assets 
in  general. 

8  39.  Real    property    and    estates 

and  interests   therein. 
§  48.  Debts  and  rights  of  action. 

§  49. ^In  general. 

S  53.  Exempt  property. 

§  62.  Appraisal  and  inventory. 

IV.  COLLECTION      AND      MANAGE- 

MENT OP  ESTATE. 
(A)    IN  GENERAL. 
§  83.  Discovery  and  collection  of 
assets. 

9  86. Collection  and  protection 

of  assets  in  general. 

§  87. Compromise  or  release  of 

claims. 

§  88. Debts  due  from  executor 

or  administrator. 

S  90.  Custody  and  management  of 
estate. 

§  95.  Contracts. 

§  96. In  general. 

§  97. Services. 

§  101.  Investments. 

§  102. In  general. 

§  106.  Loans. 

§  116.  Praud. 

§  117.  Waste,  conversion,  or  em- 
bezzlement of  assets. 
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§  118.  Lobs  of  asBets. 

§  119.  Torts. 

§  120.  Administrators     de     bonis 

non. 
fi  121.  Administrators     with     will 

annexed. 

(B)  REAL    PROPERTY    AND    IN- 

TERESTS THEREIN. 

S  129.  Title  and  authority  in  gen- 
eral. 

S  131.  Rents  and  profits. 

§136.  Sale. 

§  137. Authority    and    duty    in 

general. 

S  138. ^Power  under  will. 

§  143. VaUdity. 

S  150.  Lease. 

§  152.  Property  acquired  by  execu- 
tor or  administrator. 

(C)  PERSONAL    PROPERTY. 

§  153.  Title  and  authority  in  gen- 
eral. 

V.  ALLOWANCES  TO  SURVIVING 
WIFE,  HUSBAND,  OR  CHIL- 
DREN. 

§  173.  Nature  and  purpose  in  gen- 
eral. 
§  175.  Quarantine   or   other   occu- 
pation or  use  of  property. 
§  177.  Specific  articles. 
§  180.  Persons  entitled. 

VL  ALLOWANCE  AND  PAYMENTS 
OF  CLAIMS. 

(A)  LIABILITIES  OF   ESTATE. 
§202.  Obligations  of  decedent  in 

generaL 

§  2021^.  Personal  contracts. 

§  204.  Services  rendered  to  de- 
cedent. 

§  206. Persons  in  family  rela- 
tion. 

S  212.  Taxes. 

§  213.  Claims  barred  by  limitation. 

§  214.  Funeral  expenses. 

§  215.  Tombstones  and  monu- 
ments. 

§  219.  Claims  of  executors  or  ad- 
ministrators. 

§  221.  Evidence. 

(B)  PRESENTATION     AND     AL- 
LOWANCE. 

§  222.  Necessity    for   presentation 

in  general. 
S  223.  Statutory  provisions. 
§  225.  Time  for  presentation. 
§  227.  Statement   and   verification 

of  claim. 
§  228.  Presentation]  and  filing. 


§  234.  Allowance  by  executor  or 
administrator. 

$  235.  Allowance  by  commissioner. 
(C)  DISPUTED  CLAIMS. 

S  242.  Contest  of  claims  In  geD- 
eral. 

8  248.  Trial  by  probate  court 

§  252. Evidence. 

§  255.  Judgment. 
(D)   PRIORITIES  AND   PAYMENT. 

S  26'3.  Rights  of  creditors  to  prior- 
ity. 

§  265.  Claim  of  executor  or  admin- 
istrator. 

S  267.  Interest 

§  276.  Effect  of  payment 

fi  277.  Time  for  making  payment 
in  generaL 

§  284.  Deficiency  of  assets  in  hand. 

§  287.  Liability  to  refund. 

VII.  DISTRIBUTION  OF  ESTATR 

8  288.  Authority  and  duty  to  make 

in  general. 

9  289.  Priority  of  debts  to  legacies 

or  distributive  shares. 

fi  294.  LiabUities  of  legatee  or  dis- 
tributee to  estate. 

fi  295.  Time  for  delivery  or  pay- 
ment of  legacy. 

fi  300.  Delivery  of  specific  legacy. 

fi  301.  Advances  by  executor  or 
administrator. 

fi  302.  Mode  and  sufficiency  of  pay- 
ment 

fi  308.  Improper  payment  in  gen- 
eral. 

fi  309.  Payment  (before  order  or 
decree. 

fi  310.  Overpayment. 

fi  314.  Proceedings  for  payment  or 
distribution. 

fi318.  Liability  to  refund  or  de- 
ficiency of  assets. 

VIII.  SALES    AND     CONVEYANCES 

UNDER  ORDER  OP  COURT. 

(A)  WHEN  AUTHORIZED. 

fi  322.  For  payment  of  debts. 

fi  323. Necessity  In  generaL 

fi  325. Insufficiency  of  person- 
alty. 

fi  327.  Effect  of  testamentary  pro- 
visions. 

fi  329.  Property  or  interests  sub- 
ject to  disposaL 

(B)  APPLICATION   AND   ORDER. 
fi  335.  Parties. 

fi  345.  Order  or  decree. 

fi  346. Requisites  in  generaL 

fi  356.  Actions  for  sale  . 
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(C)  SALE. 

§  363.  Maimer  and  conduct. 

§  365.  Persons  who  may  purchase. 

§  366.  Bids  or  offers. 

§  367.  Validity  in  general. 

$369.  Failure  of  bidder  to  com- 
plete purchase. 

S  372. LiabUlties  of  bidder. 

§  380.  Actions  to  set  aside. 

S  388.  Title  and  rights  of  pur- 
chasers and  their  privies. 

§  389.  Rights  and  remedies  of  pur- 
chasers on  avoidance  of  sale. 

§  391.  Liabilities  of  executor  or 
administrator. 

(D)  CONVEYANCE. 

§  394.  Authority  to  make. 

rX.  INSOLVENT  ESTATES. 

§  414.  Sales  and  conveyances  un- 
der order  of  court. 
§  418.  Distribution  and  settlement. 

X.  ACTIONS. 

§  420.  Capacity  to  sue  and  be  sued 
in  general. 

§  423.  Actions  by  creditors  and 
others  interested  in  estate. 

$  424.  Rights  of  action  between  co- 
executors  and  co-administra- 
tors. 

§  425.  Rights  of  action  by  execu' 
tors  and  administrators. 

§  426. In  general. 

§  428.  Rights  of  action  against  ex- 
ecutors and  administrators. 

§  430. ^Personal  or  representa- 
tive capacity. 

S  431.  Conditions  precedent. 

§  434.  Set-off  and  counterclaim. 

$  435.  Jurisdiction. 

§  436.  Venue. 

§  438.  Parties. 

S  442.  Pleading. 

§  443. In  general. 

§  444. ^Allegation  and  denial  of 

representative  capacity. 

§  452.  New  trial. 

§  453.  Judgment. 

§  454.  Execution  and  enforcement 
of  judgment. 

§  455.  Appeal  and  error. 

XI.  ACCOUNTING      AND      SETTLE- 

MENT. 

(A)  DUTY  TO  ACCOUNT. 

§  458.  Nature  and  grounds. 
§  459.  Time  for  accounting. 
§  461.  Who  liable  in  general. 

(B)  PROCEEDINGS        FOR        AC- 

COUNTING. 
§  469.  Jurisdiction  of  courts. 


§  471.  Proceedings  by  executor  or 
administrator. 

§  472.  Special  proceedings  to  com- 
pel accounting. 

S  473.  Actions  for  accounting,  and 
administration  suits. 

(C)  CHARGES   AND   CREDITS. 
§  475.  Charges  in  general. 

S  478.  Interest. 

§  479.  Credits  in  general. 

§  482.  Expenses  of  administration. 

§  485.  Counsel  fees  and  costs. 

§  486.  Debts  and  pajrments  of  self. 

(D)  COMPENSATION. 

§  488.  Right    to    compensation    in 

general. 
§  492.  Waiver  of  right. 
9  495.  Commissions. 
§  496.  Amount  and  computation  of 

compensation. 
§  497.  Extra  allowances. 

(E)  STATING,    SETTLING,    OPEN- 

ING, AND   REVIEW. 

§  502.  Form  and  requisites  of  ac- 
count. 

§  504.  Objections  and  exceptions. 

§  506.  Evidence. 

§  507.  Hearing  or  reference. 

§  508.  Order  or  decree. 

§  509.  Opening  or  vacating. 

§  511.  Costs  and  expenses. 

§  512.  Operation  and  effect. 

§  513. In  general. 

§  516.  Actions  to  open  or  set  aside 
settlement. 

XII.  FOREIGN  AND  ANCILLARY  AD- 

MINISTRATION. 

§  517.  Foreign  appointment. 

XIII.  LIABILITIES  ON  ADMINISTRA- 

TION BONDS. 

§  527.  Nature  and  extent  in  gen- 
eral. 
§  528.  Property  covered. 
§  529.  Functions  and  acts  covered. 
§  531.  Discharge  of  sureties. 
§  537.  Actions. 

XIV.  EXECUTORS  DE  SON  TORT. 

9  539.  Operation  and  effect  of  un- 
authorized acts. 

See  Wifnesses,  II,  C. 

Administration  of  surviving  partners, 
see  Partnership,  §S  245,  249. 

Administrator  not  required  to  give  ap- 
peal bond,  see  Appeal,  §  1223. 

Claim  against  estate  of  married 
women,  see  Husband  and  Wife,  §  85. 

Executor  as  trustee,  see  Trusts,  §  156. 
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Liability  of  personal  representatlye  of 
court  commissioner,  see  Court  Com- 
missioners, S  6. 

Property  in  hands  of  administrator 
not  attachable,  see  Attachment,  §  58. 

Revlyal  of  action  by  administrator, 
see  Abatement  and  Reylval,  S  75. 

Sale  by  administrator  acting  as  com- 
missioner, see  Court  Commissioner, 

9  4. 

Sale  of  decedents'  lands  for  payment 

of  debt,  see  Appeal,  S  1116. 
Subrogation     of     administratrix     for 

money   advanced,   see   Subrogation, 

§10. 
When    payment   to    administrator   is 

payment  to  heirs,  see  Payment,  9  5. 

I.  ADMINISTRATION  IN  GENERAL. 

§5.  Fact  of  intestacy. 

A  testator  is  deemed  to  have  died 
Intestate  as  to  particular  property  not 
specifically  alluded  to  by  will,  a  re- 
versionary interest  of  which  had  not 
been  disposed  of  by  any  other  clause 
of  the  wilL 

Wharton  v.  McFerrin,  1  Ky.  Opin. 
325. 


II.      APPOINTMENT,        QUALIFICA- 
TION, AND  TENURE. 

§  15.  Competency  of  person  named  as 
executor. 
An  executor  who  is  a  devisee  in  a 
wiyu   can   not   hold    as   devisee   and 
claim  against  the  will. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 

§20.  Proceedings  for  appointment. 

It  will  be  presumed  that  an  admin- 
istrator executed  bond  with  good  sure- 
ty; and,  therefore,  without  an  aver- 
ment that  the  surety  would  be  un- 
available, no  cause  of  action  can  be 
made  out  by  the  distributees  against 
the  administrator,  even  if  such  case 
existed  in  behalf  of  the  sureties. 

Trlble  v.  Ellison,  1  Ky.  Opin.  59. 

It  is  irregular  for  the  county  court 
to  grant  letters  of  administration  of 
two  estates  in  one  order  and  appoint 
one  administrator  of  both  estates  and 
require  of  him  but  one  bond;  how- 
ever, the  action  of  the  court  in  do- 
ing so  was  not  void,  and  the  bonds- 


men in  such  bond  are  bound  by  the 
conditions  of  the  bond. 

Higdon  V.  Potter's  Admr.,  9  Ey. 
Opin.  374. 

§26.  Bond. 

When  the  burnt  record  of  a  will 
and  the  probate  thereof  is  supplied 
in  the  county  court  by  oral  testi- 
mony, the  same  court  has  jurisdictioii 
either  to  supply,  in  the  same  way  the 
executor's  bond  executed  at  the  time 
of  the  probate,  or  to  take  a  new  bond 
with  the  same  or  other  sureties. 

Luckett  V.   Beavon,   4   Ky.  Opin. 
402. 

The  new  bond  thus  taken  binds  its 
sureties  to  pay  all  legacies;  and  it  is 
therefore  immaterial  whether  the 
amount  of  the  legacy  was  collected 
since  or  before  the  date  of  the  new 
bond. 

Luckett  V.  Beavon,   4   Ky.  Opin. 
402. 

The  fact  that  a  party  appeared  in 
court  and  on  his  motion  was  appointed 
administrator  de  bonis  non,  and  exe- 
cuted bond  witli  certain  persons  as 
sureties  thereon,  amounts  to  a  suf- 
ficient approval  of  the  court  of  the 
bond,  and  makes  it  binding  on  the 
parties. 

Curds,  Admr.,   v.   Curds,   "Ext.,  6 
Ky.  Opin.  442. 

It  is  not  necessary  that  the  record 
of  the  county  court  with  reference 
to  the  qualification  of  an  administra- 
tor and  the  execution  of  his  bond, 
should  contain  the  words  "approved 
by  the  court"  in  order  to  make  it  a 
valid  statutory  bond. 

Curds,    Admr.,   v.   Curds,   EXr.,  € 
Ky.  Opin.  442. 

An  executor  has  no  power  to  act 
until  he  is  qualified  as  such  by  taking 
an  oath  and  giving  bond  in  the  court 
in  which  the  will  or  a  copy  thereof 
is  admitted  to  record. 

Murrell  v.  Wing,  6  Ky.  Opin.  €€7. 

Where  executors  are  named  by  a  win 
and  by  the  same  will  the  same  per- 
sons so  named  are  also  named  as  trus- 
tees of  one  of  the  legatees,  and  give 
bond  as  executors  but  give  no  bond 
as  trustees,  the  sureties  on  such  exe- 
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cutors'  bond  are  not  liable  for  their 
defalcation  or  negligence  as  trustees. 
Warren  v.  Benton's  Trustees,  11 
Ky.  Opln.  272. 

While  an  administrator  may  not  be 
authorized  to  collect  rent  on  real 
estate  of  the  intestate,  and  hence  his 
bondsmen  will  not  be  liable  on  ac- 
count thereof,  if  he  does  collect  the 
rent  he  is  liable  for  it,  and  rents  so 
collected  do  not  belong  to  a  purchaser 
at  administrator's  sale,  since  his  right 
to  collect  the  rent  begins  only  when 
the  sale  is  confirmed. 

ElUott's   Admr.   v.    Bush,   11   Ky. 
Opin.  354. 

§29.  Operation  and  effect  of  appoint- 
ment. 

Where  an  administrator  of  an  estate 
has  been  appointed  upon  the  showing 
of  the  death  of  an  intestate,  the  court 
will  presume  that  such  person  is  dead, 
unless  satisfactory  proof  to  the  con- 
trary is  shown. 

Higdon  v.  Potter's  Admr.,  9  Ky. 
Opin.  374. 

§31.  Termination  of  authority  in  gen- 
eral. 
The  marriage  of  an  administratrix 
dirests  her  of  such  representative  ca- 
pacity, but  does  not  deprive  the  estate 
or  its  representative  of  the  right  of 
appeaL 

Shercliff  v.   Cooper,  5  Ky.  Opin. 
774. 

Upon  the  marriage  of  an  executrix, 
her  power  over  the  entire  estate 
ceases,  since  being  under  the  legal 
control  of  her  husband  she  in  legal 
contemplation  has  no  discretion  or 
power  independent  of  him. 

Honaker  v.  Honaker,  5  Ky.  Opin. 
543. 

S36.  Death. 

It  is  well  settled  that  an  administra- 
tor of  an  administrator  does  not  repre- 
sent the  first  estate,  and  the  only 
grounds  upon  which  an  action  can  be 
maintained  is  upon  the  allegation  that 
the  executor  de  son  tort  took  pos- 
session of  the  first  estate. 

Carter's  Admr.  v.  Brummell's  Exr., 
4  Ky.  Opin.  617. 

§37.  Administrators  de   bonis   non. 

When  the  county  court  has  ap- 
pointed an  administrator  de  bonis  non 


of  an  estate,  he  has  exhausted  his 
power,  and  can  not  make  an  order  on 
a  day  thereafter  appointing  a  co-ad- 
ministrator. 

McLeod's  Admr.  v.  Ament's  Admr., 
8  Ky.  Opin.  151. 

An  administrator  de  bonis  non  not 
interested  in  the  estate  as  an  heir  or 
creditor  has  no  sufficient  interest  in 
the  funds  to  be  allowed  to  raise  a 
question  as  to  whether  the  former 
executor  had  proper  authority  to  use 
a  part  of  the  trust  funds  to  enclose 
the  graveyard  where  the  decedent  is 
buried. 

McLeod's  Admr.  v.  Ament's  Admr., 
8  Ky.  Opin.  151. 

III.   ASSETS,  APPRAISAL,  AND  IN- 
VENTORY. 

§38.  Property  constituting  assets  in 
general. 
The  accumulations  upon  the  farm 
of  her  late  husband  by  the  widow,  by 
her  labor  and  that  of  her  children  or 
those  employed  by  her,  do  not  be- 
come a  part  of  the  estate. 

Allen  V.  Allen,  12  Ky.  Opin.  150. 

§39.  Reai    property   and   estates   and 
interests  therein. 
Lands  of  a  decedent  are  not  assets 
in  the  hands  of  the  administrator. 
Reynolds  v.  Nelson,  1  Ky.  Opin. 
523. 

§48.  Debts  and  righta  of  action. 

§49d in  general. 

If  a  vendor  of  land  die  before  the 
payment  of  the  purchase-money  it 
passes  to  his  personal  representative 
and  becomes  a  part  of  the  assets  of 
the  estate. 

Smith's  Admx.  v.  Smith's  Admr., 
12  Ky.  Opin.  729. 

§53.  Exempt  property. 

A  widow,  who  has  no  children  left 
by  her  deceased  husband,  is  entitled 
to  her  exemption,  and  the  fact  that 
she  failed  to  demand  said  exemption 
when  the  appraisement  was  made  did 
not  release  the  administrator  from  the 
responsibility  incurred  by  taking  and 
selling  the  property,  it  being  his  duty 
to  cause  the  exempted  articles  to  be 
set  apart  to  her. 

Chism  V.  Chism,  2  Ky.  Opin.  461. 
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§62.  Appraftal  and  Inventory. 

Where  an  administrator  de  bonis 
non  has  acted  improperly  in  not  fil- 
ing an  inventory  of  what  came  into 
his  hands,  and  thereby  falling  to  pre- 
serve the  evidence  of  a  debt  due  by 
himself  to  his  decedent,  all  reason- 
able presumption  should  be  taken 
against  him. 

Noland  v.  Elkins,  Z  Ky.  Opin.  144. 

IV.     COLLECTION    AND     MANAGE- 
MENT OP  ESTATE. 

(A)    IN  GENERAL. 

§83.  Discovery  and  collection  of  as- 
sets. 
An  administrator  de  bonis  non  can 
not  be  compelled  to  accept  a  refund- 
ing bond  taken  by  an  executor  and 
thereby  discharge  the  legatees  from 
liability  incurred  by  their  testator  as 
executor. 

Tucker's     Exrs.     v.     Crawford's 
Admr.,  3  Ky.  Opin.  411. 

Section  471,  Civ.  Code,  does  not  re- 
quire an  administrator  to  take  re- 
funding bonds  from  a  creditor  whose 
claim  he  may  settle  thereunder. 

Miller's    Admr.   v.    Miller's   Cred- 
itors, 3  Ky.  Opin.  538. 

An  executor  has  no  right  to  demand 
payment  in  anything  else  than  legal 
tender. 

Coons  V.  Coons'  E3xr.,  4  Ky.  Opin. 
663. 

§86. Collection    and    protection    of 

assets  In  general. 
An  administrator  should  not  be 
charged  with  fee-bills,  unless  it  ap- 
pears that  they  were  collected,  or 
that  the  parties  were  solvent,  lived  in 
the  county,  and  they  should  have  been 
levied  and  made  as  provided  by  law 
after  they  came  into  the  hands  of  the 
administrator. 

Curd  V.  Mix,  6  Ky.  Opin.  332. 

Executors  must  properly  protect  the 
debts  due  their  testator's  estate,  and, 
on  a  note  of  an  insolvent,  where  no 
attempt  is  made  to  properly  secure  it, 
or  ask  for  a  pro  rata  allowance  out 
of  the  assigned  property  of  a  surety, 
or  actual  demand  of  the  principal,  it 
is  held  to  be  a  violation  of  the  trust. 
Evans  V.  Hord,  2  Ky.  Opin.  636. 


Debtors  of  a  deceased  have  the 
right  to  demand  that  the  person 
seeking  to  coerce  payment  of  the 
debts  shall  show  that  he  is  legally 
entitled  to  collect  them,  and  he  can 
not  be  deprived  of  such  right  by  the 
unauthorized  action  of  the  county 
court  having  no  Jurisdiction  of  the 
matter. 

Murrell,  Bxr.,  v.  Wing,  6  Ky.  Opin. 
667. 

Under  Act  of  Congress  providing 
for  the  raising  of  troops  for  the  civil 
war,  in  case  of  a  soldier's  death  in 
the  service,  all  bounties  or  arrearage 
of  pay  and  allowances  due  at  the  time 
of  his  death  pass  to  the  widow,  if  any; 
if  not,  to  his  children;  if  no  children, 
then  to  his  heirs  at  law,  and  not  to 
his  personal  representative. 

Avery  v.  Carter,  7  Ky.  Opin.  307. 

An  executor  is  required  to  exercise 
reasonable  diligence  in  the  collection 
of  debts  owing  the  estate. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 

Where  a  testator  sells  and  conveys 
real  estate  to  his  son-in-law,  taking 
notes  for  a  part  of  the  purchase 
money,  which  are  unpaid  at  the  death 
of  the  testator,  he  can  not  by  will  dis- 
pose of  such  real  estate  again  to  the 
daughter  of  such  son-in-law,  and  where 
there  are  no  creditors  or  legatees  in- 
terested, and  the  son-in-law  waives  his 
right  to  such  real  estate  and  permits 
his  daughter  to  take  it,  the  executor 
has  no  right  to  collect  such  purchase 
money  notes. 

Ryan's   Admr.   v.   Logston.   9  Kj. 
Opin.  754. 

Where  the  sheriff  makes  a  levy  on 
property,  and  the  execution  defendant 
agrees,  if  allowed  to  keep  it,  that  be 
will  sell  the  same  and  pay  over  the 
proceeds  to  the  sheriff  for  the  holder 
of  the  judgment,  and  makes  the  sale 
but  dies  before  the  property  is  paid 
for,  the  administrator  may  not  force 
the  officer  or  the  holder  of  the  Judg- 
ment to  pay  over  such  proceeds  to 
him. 

Williams'  Admr.  v.  Gates,  10  Ky. 
Opin.  582. 
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§87^ Compromise     or     release     of 

claims. 
An  administrator  ought  not  to  be 
charged  with  a  fee-bill  which  he  failed 
to  retum  to  the  clerk's  office,  if  he 
can  show  that  the  parties  owing  it 
were  insolvent. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  free-bills  have  not  been  re- 
turned by  the  administrator,  he  should 
be  allowed  to  show  that  the  parties 
liable  thereon  were  insolvent. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

§8& Debts   due   from    executor   or 

administrator. 
When  an  executor  qualifies,  all 
right  of  action  on  debts  due  from  him 
to  his  testator  is  suspended,  and  he 
must  be  held  chargeable  with  the 
amount  in  his  fiducial  account,  and  it 
is  held  a  cancellation  of  his  indi- 
vidual liability;  but,  if  he  should  not 
charge  this  liability  and  cease  to  be 
executor,  a  right  of  action  revives. 
Bush  V.  Bush,  1  Ky.  Opin.  201. 

§90.  Custody  and  management  of  es- 
tate. 
An  administrator  was  held  to  be  the 
proper  custodian  of  money  due  his  in- 
testate's estate,  and  where  by  agree- 
ment between  the  widow,  life  tenant, 
and  the  remaindennan,  the  land  was 
sold,  it  was  the  duty  of  the  administra- 
tor to  tender  the  widow  a  bond  with 
good  security,  and  to  receive  and  hold 
the  portion  of  the  money  due  the 
estate. 

Sale  V.  Snyder,  6  Ky.  Opin.  592. 

Regardless  of  whatever  good  faith 
an  administrator  may  have  shown  in 
the  management  of  the  estate  he  will 
be  liable  for  his  acts  in  transcending 
his  legal  powers  and  duties. 

Roper's  Heirs  v.  Roper's  Exrs.,  3 
Ky.  Opin.  343. 

An  executor  may  make  an  agree- 
ment for  the  support  of  the  widow, 
and  is  entitled  to  credit,  on  settle- 
ment, for  the  amount  so  paid. 

Cralle  v.  Marshall,  5  Ky.  Opin.  41. 

§95.  Contracts. 

§96.. In  general. 

Before  an  estate  can  be  held  liable 


on  a  new  contract  by  a  personal  rep- 
resentative about  a  new  matter  with 
which  the  decedent  had  no  connection, 
it  must  clearly  appear  that  the  estate 
has  been  benefited  by  it. 

Sublett's  Exr.  v.  Brookie,  10  Ky. 
Opin.  465. 

§  97. Services. 

An  administrator  who,  under  a  mis- 
taken belief  of  his  right  to  do  so,  col- 
lects money  for  the  hire  of  a  slave  and 
appropriates  it  to  the  payment  of  the 
debts  of  the  estate  and  does  so  with- 
out collusion  with  the  heirs,  is  indi- 
vidually liable  and  the  heirs  are  not 
liable  therefor. 

Story  V.   Harrison,   11   Ky.   Opin. 
669. 

§101.  Investments. 
§  102.— -«ln  general. 

While  an  administrator  has  no  right 
to  invest  personal  assets  in  real  estate, 
he  may  do  so  when  it  is  the  only 
means  of  saving  a  debt  due  to  the 
estate. 

Jones'   Admr.   v.    Shy's   Admr.,   8 
Ky.  Opin.  890. 

Where  a  testator  directs  his  execu- 
tors to  invest  certain  moneys  be- 
queathed to  named  legatees  "in  some 
safe  investment  yielding  interest, 
*  ♦  ♦  that  the  executors  shall  ex- 
ercise their  best  judgment  in  making 
the  investment,"  it  was  held  that  such 
executors  could  invest  such  money 
in  real  estate  improved  and  such  as 
will  yield  an  income. 

Bedford  v.  Harper's  Admr.,  9  Ky. 
Opin.  100. 

§106.  Loans. 

An   administrator   will   not   be    re- 
quired to  loan  money  out,  when,  be- 
cause  of  litigation,   he   might  be   re- 
quired to  account  for  it  at  any  time. 
Lyles  V.  Mathews,  6  Ky.  Opin.  678. 

§116.  Fraud. 

A  petition  by  a  distributee,  against 
an  executor  and  another  alleging  a 
combination  to  defraud  the  estate  by  a 
misappropriation  of  the  assets,  in  the 
absence  of  the  disclosure  of  the  plain- 
tiff's interest,  not  set  forth,  a  demurrer 
thereto  was  properly  sustained. 

Burgess    v.    Owens'    Exr.,    3    Ky. 
Opin.  319. 
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§117.  Waste,  conversion,  or  embezzle- 
ment of  assets. 
An  action  for  devastavit  against  an 
administrator  can  only  be  brought  by 
the  distributees,  and  not  by  the  ad- 
ministrator de  bonis  non. 

Nevitt's  Admr.  v.  Chandeon,  4  Ky. 
Opin.    537. 

§118.  Loss  of  assets. 

An  administrator  who,  through 
laches,  loses  to  the  estate  assets, 
through  a  sale  of  personal  property 
not  authorized  by  the  will  or  court, 
will  be  held  personally  liable  there- 
for. 

Roper's  Heirs  v.  Roper's  Exrs.,  3 
Ky.  Opin.  343. 

It  is  the  duty  of  an  executor  in  tak- 
ing sale  notes  to  act  with  the  same 
prudence  and  vigilance  as  is  to  be 
expected  of  a  prudent  man  in  the  man- 
agement of  his  own  affairs,  and  when 
he  thus  acts,  and  from  the  real  and 
personal  property  in  possession  of 
men  signing  a  sale  note,  he  believes 
them  responsible  for  the  amount  of 
said  note,  and  he  accepts  it,  his  in- 
ability to  collect  the  note  will  not  pre- 
vent him  from  taking  credit  for  the 
amount  of  the  note  in  final  settlement 
Conrad  v.  Conrad's  Exrs.,  10  Ky. 
Opin.  53. 

An  administrator,  not  guilty  of  bad 
faith,  to  be  relieved  from  liability  or 
loss  in  managing  the  estate  entrusted 
to  him,  is  only  required  to  exercise 
such  care  as  a  competent  person  would 
ordinarily  exercise  under  the  same  cir- 
cumstances in  reference  to  his  own  af- 
fairs. 

Messmore  v.  Stone,  13  Ky.  Opin. 
304. 

§119.  TorU. 

Where  one  legatee  takes  possession 
of  an  estate  but  does  not  qualify  as 
executor,  he  is  liable,  if  at  all,  only 
for  conversion,  if  he  fails  to  account 
for  the  interests  of  other  legatees; 
however,  where  one  who  takes  posses- 
sion of  such  an  estate  and  promises 
another  legatee  that  he  will  pay  her 
the  value  of  her  interest,  such  a  prom- 
ise may  be  enforced. 

Threlkeld  v.  Duerson's  Admr.,  10 
Ky.  Opin.  752. 

§  120.  Administrators  de  bonis  non. 
Before    an   administrator   de    bonis 


non  is  chargeable  with  an  uncollected 
claim  of  the  estate  for  failure  to  col- 
lect it,  it  should  appear  not  only  that 
the  party  owing  the  debt  is  solvent, 
but  that  a  fee-bill  could  have  been 
levied  upon  the  property  of  the  debtor. 
Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Fee  bills  returned  to  office  by  ad- 
ministrator should  be  treated  as  ac- 
counts unadministered,  and  passed  to 
the  administrator  de  bonis  non,  and 
the  administrator  should  not  be 
charged  with  them,  unless  it  is  shown 
that  while  they  were  in  his  hands  they 
could  have  been  collected,  and  that 
their  return  to  the  office  has  resulted 
in  a  loss  to  the  estate  by  reason  of 
insolvency  of  the  parties. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

§121.  Administrators  with  will  an- 
nexed. 
Where  a  Judgment  establishing  a 
claim  against  an  estate  has  been  en- 
tered in  a  foreign  state,  it  will  be  final 
here,  unless  there  is  some  defense  of- 
fered that  did  not  exist  In  the  state 
where  entered ;  and  the  holder  of  such 
a  Judgment  can  not  be  required  to 
establish  his  claim  here,  but  his  claim 
consists  of  the  sum  adjudged  due  him 
in  the  Judgment. 

Underwood's  Exr.  v.  Burton,  8  Ky. 
Opin.  462. 


(B)  REAL  PROPERTY  AND  INTER- 
ESTS  THEREIN. 

§129.  Title  and  authority  in  general. 
An  administrator  has  no  control  over 
the  land  of  his  decendent;  such  land 
descends  to  the  heirs,  and  when  one 
of  the  heirs  is  indebted  to  the  dece- 
dent his  interest  in  such  land  is  liable 
to  be  sold  to  pay  such  indebtedness. 
Hall  V.  Harris*  Admr.,  8  Ky.  OpfaL 
831. 

§131.  Rents  and  profits. 

Where  the  rent  of  an  estate  is  made 
by  public  sale  to  the  highest  bidder. 
the  distributees  can  not  be  heard  to 
complain  of  a  discrepancy  of  amount 
they  being  present  and  not  filing  an 
objection  or  exceptions  thereto. 
Taylor  v.  Figg,  3  Ky.  Opin.  446. 


785     (§  136)     EXECUTORS  AND  ADMINISTRATORS  IV.  B,  C.     (§  153)     786 


§136.  Sale. 

Where  an  executor  has  power  under 
the  will  to  sell  and  convey  real  estate, 
he  may  complete  by  conveyance  any 
sale  made  by  the  testator  and  his  deed 
will  vest  the  purchaser  with  a  perfect 
title  to  the  land. 

Grubbs'  Exr.  v.  Satterfield,  5  Ky. 
Opin.  662. 

§  137^ Authority  and  duty  In  gen- 
eral. 
An  administrator  with  the  will  an- 
nexed held  authorized  under  the  cir- 
cumstances to  sell  the  land  in  contro- 
versy. 

Rutherford's     Heirs     v.     Clark's 
Heirs,  6  Ky.  Opin.  326. 


§138.- 


-Power  under  will. 


The  sale  of  land  by  an  executor  was 
held  to  be  a  substantial  compliance 
with  the  terms  of  the  will  fixing  the 
time  of  sale. 

Lester   v.    Winfrey,    6    Ky.    Opin. 
121. 

When  a  will  directs  the  sale  of  real 

estate  but  names  no  one  to  make  it, 

the  executor  has  the  power  to  do  so. 

Shaugherssey  v.  Huffman's  Admr., 

8  Ky.  Opin.  713. 

After  a  will  directing  the  sale  of 
land  is  probated,  and  before  the  pro- 
bate of  such  will  is  annulled  upon  the 
appeal  of  those  contesting  its  validity, 
it  is  legal  for  the  executor  to  sell  the 
land  as  directed  by  the  will,  and  such 
sale  will  be  upheld. 

Mattingly   v.  Lee's  Admr.,   8  Ky. 
Opin.  215. 

W^here  the  testator  directs  his  execu- 
tors to  lay  out  and  purchase  real 
estate  for  a  named  person  and  the 
lawful  heirs  of  her  body,  and  such 
person  does  not  apply  for  the  appoint- 
ment of  trustees  to  manage  such  estate, 
the  executors  have  discharged  their 
duty  when  they  have  purchased  such 
real  estate  and  had  it  conveyed  as 
directed  by  the  will,  and  it  is  error  for 
the  court  to  direct  that  the  real  estate 
so  purchased  be  conveyed  to  trustees. 
Wells  V.  Offutt's  Exrs.,  9  Ky.  Opin. 
335. 

Where  a  will  empowers  an  executor 
to  sell   real  estate  and  the  executor 


became  the  purchaser  at  his  own  sale, 
he  can  not  be  heard  to  question  the 
power  to  sell,  some  two  years  after  the 
sale,  merely  because  he  has  become 
dissatisfied  with  his  purchase. 

Scott's  Ehcr.  v.  Scott,  10  Ky.  Opin. 
196. 

Those  entitled  to  the  proceeds   of 

land  devised  to  executors  to  be  sold 

may,  before  a  sale,  elect  to  take  the 

land  and  thus  defeat  the  power  of  sale. 

Bryan  v.  Lowry,  10  Ky.  Opin.  588. 

§  143. ^Validity. 

It  is  the  claim  of  the  creditor  and 
the  liability  of  the  debtor,  and  not  the 
Judgment  against  the  administrator, 
that  may  be  enforced  against  the 
fraudulent  grantee  of  the  intestate. 
Alexander  &  Lancashire  v.  Quig- 
ley's  Exrs.,  1  Ky.  Opin.  230. 

§  150.  Lease. 

Where  the  evidence  preponderates 
in  favor  of  voluntary  surrender  of  rent 
notes  by  a  testator,  and  gives  the  ten- 
ants the  use  of  the  land  another  year 
without  taking  notes  therefor  they  can 
not  be  held  liable  for  rent  in  a  suit,  by 
the  administrator  against  them  as 
heirs. 

Miller's  Exr.  v.  Miller's  Heirs.  3 
Ky.  Opin.  679. 

§  152.  Property   acquired   by   executor 

or  administrator. 
Where  an  administrator  who  was 
appointed  commissioner  to  sell  land 
of  the  estate,  purchased  the  land  at 
the  sale,  and  afterwards  sold  it  at  an 
advance  over  the  price  paid  by  him, 
he  will  be  held  to  account  for  the  ex- 
cess of  the  price  received  over  the 
price  paid  by  him. 

O'Bryan  v.  O'Bryan,  6  Ky.  Opin. 

346. 


(C)  PERSONAL  PROPERTY. 

§  153.  Title  and  authority  in  general. 

Where  personal  property  is  abso- 
lutely transferred  to  a  testator's 
widow,  the  legal  title  at  her  death 
passed  to  her  administrator,  who  alone 
could  make  a  transfer  of  it. 

Lair  v.  Keys,  1  Ky.  Opin.  599. 
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The  title  of  personal  property  of  an 
intestate  vests  in  his  personal  repre- 
sentative as  soon  as  he  qualifies*  and 
it  becomes  his  duty  upon  appraise- 
ment, to  set  aside  to  the  widow  or  in- 
fant children  articles  of  personalty 
exempted  from  distribution,  and  the 
widow  in  such  a  case  has  no  cause 
of  action  to  recover  property  not  thus 
set  aside  for  her. 

Green  v.  Wilson,  8  Ky.  Opin.  636. 

Upon  the  appointment  and  qualifica- 
tion of  an  administrator  of  an  intes- 
tate the  title  to  all  the  goods,  chattels, 
and  credits  of  the  intestate  vests  in 
such  administration;  but  certain 
articles  of  such  property  are  exempt 
from  sale,  and  may  be  set  apart  by  the 
appraisers  to  the  widow  or  infant  chil- 
dren; but  until  this  is  done  the  ex- 
empted property  is  not  identified,  and 
the  title  to  all  of  it  remains  in  such 
administrator. 

Williams'   Admr.    v.    Cambest,    10 
Ky.  Opin.  553. 

A  chose  in  action  accruing  to  a  wife 
during  coverture  survives  to  her  hus- 
band and  does  not  pass  to  her  personal 
representatives. 

DeCourcey's    Admr.     v.     Dickens, 
10  Ky.  Opin.  660. 

Where  one  executed  to  his  children 
certain  writings,  each  alike  promising 
to  pay  a  certain  sum  to  each  of  the 
children  by  way  of  advancement,  but 
not  to  be  due  or  payable  until  after 
the  death  of  the  father  except  at  his 
option,  said  father  on  the  same  day 
making  and  publishing  his  will  recit- 
ing the  execution  of  said  writings  and 
describing  each  and  directing  that 
said  sums  should  be  paid  out  of  his 
estate,  but  providing  that  if  any  of 
said  children  should  die  without  issue 
his  share  should  go  to  the  remaining 
brothers  and  sisters,  and  one  dies 
without  issue  during  the  liftetime  of 
the  father,  her  administrator  can  re- 
cover nothing  on  said  writing,  since 
it  is  to  be  construed  with  the  terms  of 
the  will,  and  hence  belongs  to  the 
brothers  and  sisters  of  the  deceased 
daughter  and  not  to  the  administrator. 
Hackley's  Admr.  v.  Kelly's  Admr., 
12  Ky.  Opin.  523. 


V.    ALLOWANCES    TO    SURVIVIXG 
WIFE.  HUSBAND.  OR 
CHILDREN. 

§  173.  Nature  and  purpose  in  general. 
Where  intestate  made  a  contract 
with  appellee  to  board  his  wife  and 
child  during  the  time  he  should  remain 
in  the  army,  from  September,  1861,  the 
time  he  left,  until  he  died  in  Decem- 
ber, 1862,  his  estate  was  bound  for  the 
reasonable  price  for  the  board  of  the 
wife  and  child  until  his  death,  but  after 
that  time  his  widow  was  responsible 
out  of  her  own  estate  for  the  board  of 
herself  and  child,  but  she  could  charge 
the  estate  of  her  infant  son  with  a 
reasonable  sum  for  his  maintenance. 
Parrish's  Admr.  v.  Cowles,  5  Ky. 
Opin.  574. 

§  175.  Quarantine  or  other  occupation 
or  use  of  property. 
A  widow  is  entitled  to  one-third  of 
the  rents  of  her  husband's  real  estate 
from  his  death  until  her  dower  is  as- 
signed, and  she  may  hold  the  dwelling 
house,  yard,  garden,  stable  and  stable 
lot  and  orchard,  but  has  no  right  to 
use  or  cultivate  free  of  rent  any  other 
part  of  the  real  estate. 

Jones  v.  Jones,  11  Ky.  Opin.  412. 

§  177.  Specific  articles. 

Though  the  rents  from  a  deceased's 
estate  including  the  mansion  house 
may  amount  to  more  than  the  wife's 
one-third  of  the  rental  value  of  the 
whole  estate,  she  can  not  be  deprived 
of  the  rents  to  her  exclusively  from 
the  mansion  house,  since  she  is  en- 
titled to  hold  that  and  curtilage  with- 
out charge  until  her  dower  may  be 
assigned  her. 

Arnold   v.   Brehmer,   2  Ky.  Opin. 
510. 

The  widow  may  sell  timber  from  her 
deceased  husband's  land  in  order  to 
purchase  work-stock  to  cultivate  the 
farm. 

Myers  v.  Roundtree,  1  Ky.  Opin. 
175. 

A  widow  is  entitled  to  hold  the  man- 
sionhouse  without  charge  until  dow^ 
is  assigned,  and  whether  she  occu- 
pies the  premises  or  rents  them  out  is 
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not  materia],  as  she  has  a  right  to  the 
rents  and  profits. 

Russeirs  Admr.  v.  Russell's  Heirs, 
1  Ky,  Opin.  95. 

§180.  Persons  entitled. 

An      administrator      having      been 

brought  into  court,  is  entitled  to  be 

allowed  all  valid  claims  against  the 

estate  paid  by  him,  including  his  own. 

Yance's  Admr.  v.  Foreman,  7  Ky. 

Opin.  158. 

VI.   ALLOWANCE  AND   PAYMENTS 
OF  CLAIMS. 

(A)   LIABILITIES  OF  ESTATE. 

§202.  Obligations  of  decedent  in  gen- 
eral. 
Upon   the   death   of   one   having  a 
claim   against  a  personal  representa- 
tive, the  claim  of  the  decedent  passes 
to  the  personal  representative  of  the 
deceased  and  should  be  asserted  by 
the  representative  of  the  deceased. 
Higdon  V.  Beck,  7  Ky.  Opin.  126. 

§202(/2-  Personal   contracts. 

A  demand  against  a  decedent's 
estate  arising  after  death  is  not  em- 
braced in  the  provisions  of  §  35,  Art.  2, 
ch.  371,  L  R.  S.,  p.  509. 

Garvey's  Admr.  v.  Garnett,  5  Ky. 
Opin.  696. 

§  204.  Services  rendered  to  decedent. 

A  claim  for  personal  services  ren- 
dered a  decedent  in  his  lifetime  was 
held  properly  allowed,  and  dismissal 
of  the  claim  properly  refused  for  want 
of  a  demand. 

Yance's  Admr.  v.  Foreman,  7  Ky. 
Opin.  158. 

§206. Persons  in  family  relation. 

The  law  will  not  imply  a  promise 
to  pay  for  services  of  a  daughter  and 
her  husband  rendered  to  the  daugh- 
ter's parents,  while  living  with  them, 
but  where  such  services  are  rendered 
with  the  expectation  of  being  paid, 
and  the  parent,  knowing  this,  fails  to 
notify  them  of  his  intention  not  to 
pay  for  such  services,  the  law  will  im- 
ply a  promise  on  the  part  of  a  parent 
to  pay  what  such  services  are  reasona- 
bly worth.  I 
Mitchell's  Admr.  v.  Cannon,  9  Ky. ! 
Opin.  260.                                         I 


Where  a  niece  and  her  husband 
open  their  home  to  a  sick  relative  who 
has  a  cancer,  and  care  for  her  and 
look  after  her  welfare  and  board,  and 
entertain  her  friends,  under  an  agree- 
ment that  they  are  to  be  paid  for 
their  services,  such  services  are  not 
to  be  regarded  as  rendered  for  the 
same  compensation  as  would  be  re- 
ceived by  a  hired  nurse,  and  where 
the  rights  of  creditors  are  not  in- 
volved the  court  will  allow  such  niece 
and  her  husband  a  liberal  compensa- 
tion for  such  care  and  services. 

Parrish   v.   Ferguson's   Admr.,   12 
Ky.  Opin.  444. 

§212.  Taxes. 

An  administrator  is  not  liable  for 
taxes  on  real  estate  of  deceased. 

Hunter   v.    Hunter,    7    Ky.    Opin. 
235. 

§213.  Claims  barred  by  limitation. 

The  statute  of  limitations  does  not 

run  against  the  personal  claim  of  an 

administrator,  after  his  appointment. 

Rause  v.  Deacon,  4  Ky.  Opin.  219. 

The  presumption  is  that  after  the 
lapse  of  five  years  from  the  grant  of 
administration  no  debt  will  come 
against  an  administrator,  and  if  under 
the  statute  he  should  be  liable,  a  Judg- 
ment of  the  court  requiring  him  to 
pay  the  assets  to  its  receiver  would 
discharge  him  from  liability,  and  a 
refunding  bond  is  therefore  not  neces- 
sary. 

Winfrey's  Admr.  v.  Griffin,  5  Ky. 
Opin.  338. 

§  214.  Funeral  expenses. 

Where  a  testator  appoints  an  exec- 
utor and  directs  him  to  manage  the 
business  of  the  late  partnership  be- 
tween himself  and  such  executor,  and 
to  pay  off  the  firm  debts,  and  directs 
his  executor  while  managing  the  part- 
nership to  liberally  support  the  testa- 
tor's widow,  and  the  widow  soon  there- 
after dies,  the  executor  should  pay  all 
her  funeral  expenses,  and  those  hold- 
ing obligations  on  which  the  decedent 
is  bound  as  surety  can  not  success- 
fully resist  such  claims. 

Rogers  v.   Burbridge,   Committee, 
13  Ky.  Opin.  517. 

§215.  Tombstones  and  monuments. 

Where  an  estate  is  insolvent,  the 
executor   is    not   permitted    to   make 
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an  expenditure  of  $575.00  in  buying  a 
tombstone  to  mark  the  grave  of  tbe 
testator,  and  such  claim  should  not 
be  allowed  the  executor  as  a  eredit. 
Rogers  v.  Burbridge,  Committee, 
13  Ky.  Opln.  517. 

f  219.  Claima  of  executors  or  adminis- 
trators. 
As  against  a  claim  asserted  by  an 
administrator  in  a  settlement  suit,  the 
heirs  may  set  off  rent  for  the  land. 
Million's  Admr.  v.  Holeman,  7  Ky. 
Opin.  640. 

At  common  law  an  administrator 
has  the  right  to  retain  in  his  hands 
the  amount  due  him  by  the  deceased, 
where  there  are  no  other  creditors, 
and  no  statute  deprives  him  of  such 
right. 

McGregor  v.  Keithby  &  Co.,  6  Ky. 
Opin.  489. 

When  an  administrator,  in  the  final 
settlement,  shows  that  he  has  hon- 
estly paid  out  more  than  the  cash  re- 
ceived, he  is  entitled  to  recover  from 
the  estate  such  excess  payments,  with 
interest  from  the  date  of  the  con- 
firmation of  the  report  of  his  settle- 
ment with  the  county  court. 

Webb  V.  Childs,  9  Ky.  Opln.  568. 

§221.  Evidence. 

Where  a  person  has  been  dead  five 
years,  and  no  administration  has  been 
had  of  his  estate,  there  is  a  strong 
presumption  that  he  owed  no  debts,  or 
that  the  creditors  had  abandoned 
their  claims,  or  that  his  heirs  had  paid 
the  debts  without  administration. 

William  V.  McMahon  &  Mattingly, 
9  Ky.  Opin.  631. 


(B)  PRESENTATION  AND  ALLOW- 
ANCE. 

§222.  Necessity  for  presentation  in 
generai. 
In  an  action  by  an  administrator  to 
settle  the  estate  of  the  deceased,  a 
creditor  does  not  have  to  set  up  his 
claim  against  the  estate  by  answer  or 
other  pleading,  but  he  may  present 
his  side  to  the  commissioner  by 
vouchers  as  required  by  statute. 

Dollins  V.  Perry,  5  Ky.  Opin.  763. 


It  is  the  duty  of  a  claimant,  before 
commencing  an  action  against  a  per- 
sonal representative,  to  demand  pay- 
ment and  accompany  it  with  proof  of 
the  account  as  well  as  his  own  affi- 
davit. 

McKnoll  V.   Wear's  Admr.,  1  Ky. 
Opin.  447. 

§223.  Statutory  provisions. 

Even  though  an  obligation  provides 
for  the  payment  of  interest,  an  act  of 
the  legislature  is  valid  which  provides 
that  unless  an  obligation  is  proven 
and  filed  against  an  estate  within  one 
year  no  interest  shall  be  allowed. 
Caudell  v.  Crowser's  Admr.,  9  Ky. 
Opin.  310. 

§225.  Time  for  presentation. 

The  effect  of  a  court  order  prevent- 
ing creditors  from  instituting  suits  at 
law  to  collect  their  claims  against  an 
insolvent  estate  does  not  deny  to  them 
the  right  of  collecting  their  claims  in 
the  manner  provided  by  the  statute 
for  the  settlement  of  decedent's  es- 
tates, and  where  they  fail  to  present 
their  claims  properly  verified  within 
the  statute  of  limitations  their  claims 
are  barred  by  such  statute. 

Barnes  v.  Green,  11  Ky.  Opin.  235. 

Under  the  statute  providing  that  no 
interest  accruing  after  the  death  of 
the  decedent  shall  be  allowed  unless 
the  claim  be  verified  and  proven  as 
required  by  law,  and  demand  be  made 
of  the  representative  within  one  year 
after  his  appointment,  a  demand  is 
rendered  imneccessary  where  the  ad- 
ministrator files  a  petition  for  a  set- 
tlement within  the  year,  and  a  com- 
mission is  called  on  to  adjust  the  ac- 
counts; the  presentation  of  the  claim 
being  to  the  court  or  the  commission- 
er, and  not  to  the  representative. 

Hamilton's   Admr.   v.   Tarlton,  11 
Ky.  Opin.  371. 

§227.  Statement  and  verification  of 
claim. 
Where  an  administrator,  when  a 
claim  had  been  presented  to  him,  de- 
clared his  intention  not  to  pay  it,  he 
thereby  waived  any  right  to  require 
a  literal  compliance  by  the  claimant 
with  the  statute,  and  invited  litigation 
thereon,   and   can   not  complain  that 
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plaintiff  did      not  duly  comply  with 
the  statute  in  presenting  the  claim. 
Parsons  v.  Gartrell's  Admr.,  6  Ky. 
Opin.  180. 

In  a  suit  for  specific  property 
against  an  administrator,  no  affidavit 
as  to  the  justness  of  the  claim  is  re- 
quired. 

Page's  Admr.  v.  Page,  1   Ky.  Opin. 
385. 

Though  an  executrix  can  not,  as  such, 
maintain  an  action  on  a  note  made 
payable  to  her  testator  as  executor; 
unless  the  petition  is  demurred  to,  or 
objection  made  in  their  answer,  de- 
fendants will  be  deemed  as  having 
waived  the  objection. 

Scott  V.  Scott's  E^rs.,  2  Ky.  Opin. 
639. 

Previous  settlements  are  prima  facie 
evidence  of  the  correctness  of  the 
various  vouchers  filed  therein,  and 
before  they  will  be  rejected  by  the 
court,  if  there  are  any  affidavits 
other  than  the  claimants  as  to  the 
justness  of  the  act  and  a  receipt  there- 
for, it  should  be  made  to  appear  by 
the  parties  surcharging  the  settlement 
that  the  credit  was  improperly  allowed 
for  the  reason  that  it  was  not  owing, 
or  that  the  administrator  had  a  valid 
defense  thereto. 

Curd  v.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  claims  against  an  adminis- 
trator are  sustained  by  affidavits  of 
witnesses  as  to  their  correctness,  and 
presented  by  the  claimants,  and  al- 
lowed the  administrator  in  settlement 
by  the  county  commissioners,  they 
will  not,  after  six  or  seven  years,  be 
rejected  for  want  of  proof,  unless 
their  validity  is  successfully  assailed 
and  a  state  of  case  presented  showing 
that  the  administrator  ought  not  to 
have  paid  them. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  claims  against  an  estate  are 
authenticated  by  sworn  statements  of 
witnesses  and  claimants,  they  ought 
not  to  be  rejected,  especially  after 
they  have  been  allowed  in  a  county 
court. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 


No  interest  accruing  after  his  death 
will  be  allowed  against  decedent's 
estate,  unless  the  claim  is  verified  and 
demand  made  of  the  executor  or  ad' 
ministrator  within  one  year  after  his 
appointment. 

Griffin's    Exr.    v.    Barnes,    8    Ky. 
Opin.  783. 

The  statutes  requiring  that  claims 
filed  against  deceased  persons  shall 
be  sworn  to  do  not  apply  to  claims 
filed  by  the  state  in  a  proceeding  to 
enforce  the  criminal  or  penal  laws  and 
recover  on  an  appearance  bond  be- 
cause of  a  failure  to  appear. 

Arnold's  Blxrs.  v.  Commonwealth, 
11  Ky.  Opin.  515. 

§228.  Presentation  and  filing. 

Where  there  are  written  evidences 
of  debt  on  the  part  of  the  decedent, 
and  they  are  filed  as  vouchers  and 
have  been  credited,  in  a  county  court 
settlement,  with  the  receipt  of  the 
claimant,  they  should  be  allowed. 
Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

The  affidavit  of  appellee  that  the  ac- 
count, sued  on,  against  decedent  was 
just  and  fair  and  included  no  usury, 
and  that  there  were  no  just  set-offs, 
and  the  affidavit  of  a  disinterested 
witness  that  it  was  just,  substantially 
conformed  to  the  requirement  of  the 
statute. 

Sebree  v.  Sebree's  Admr.,  3  Ky. 
Opin.  622. 

§234.  Allowance  by  executor  or  ad- 
ministrator. 
The  personal  representative  must 
be  furnished  with  a  proper  voucher 
by  which  he  can  obtain  credit  in  his 
settlement. 

McKnoU  V.  Wear's  Admr.,  1  Ky. 
Opin.  447. 

Where  a  claim  of  a  married  woman 
has  been  allowed  by  the  administrator 
and  not  questioned  either  by  him  or 
the  heirs  in  a  proceeding  to  sell  real 
estate  to  pay  debts,  to  which  they 
were  parties,  they  will  not  be  allowed 
in  a  petition  for  a  settlement  of  the 
estate  to  question  its  validity. 

Huffstetter  v.  Moore,  8  Ky.  Opin. 
286. 
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§  235.  Allowance  by  commUaloner. 

An  allowance  by  a  commissioner  of 
a  credit  for  administration  of  the 
principal  of  a  trust  fund,  against  the 
account  due  the  residuary  legatee 
thereof,  without  necessary  allegations 
in  a  cross-petition  by  an  adverse  party 
that  said  fund  should  be  charged 
against  said  devisee,  is  erroneous. 
McGill  V.  Nelson.  2  Ky.  Opin.  344. 


(C)   DISPUTED  CLAIMS. 

§242.  Contest  of  claims  in  general. 

If  a  voucher  against  a  decedent's 
estate  is  made  out  and  proven  ac- 
cording to  law,  this  does  not  preclude 
the  executor  from  contesting  it,  and 
where  an  issue  is  formed,  the  ex  parte 
statements  made  in  the  form  of  an 
affidavit  can  not  be  read  without  the 
consent  of  the  parties. 

Stivers'  Admr.  v.  Potter's  Admr., 
5  Ky.  Opin.  99. 

§248.  Trial  by  probate  court. 

§  252. Evidence. 

If  proof  of  a  claim  can  only  be 
made  by  the  personal  representative, 
and  he  refuses  to  make  the  affidavit, 
further  proof  is  dispensed  with. 

McKnoll  V.  Wear's  Admr.,  1  Ky. 
Opin.  447. 

The  mere  admission  of  the  correct- 
ness of  a  demand  by  a  representative 
does  not  bind  his  successor  in  office 
so  as  to  dispense  with  proof. 

McKnoll  V.   Wear's  Admr.,  1  Ky. 
Opin.  447. 

§255.  Judgment. 

A  judgment  against  an  administra- 
tor is  only  evidence  of  the  facts  which 
constitute  the  claim  against  the  tes- 
tator. 

Alexander       &       Lancashire       v. 
Quigley's  Exrs.,  1  Ky.  Opin.  230. 

A  Judgment  against  an  administra- 
tor can  not  be  regarded  as  sufficient 
evidence  against  the  grantee  of  the 
intestate  that  he  was  Justly  indebted 
to  the  plaintiff  in  the  sum  adjudged  to 
him. 

Alexander  &  Lancashire  v.  Quig- 
ley's  Exrs.,  1   Ky.   Opin.   230. 


(D)     PRIORITIES    AND     PAYMENT. 

§263.  Rights  of  creditors  to  priority. 
Statement  of  order  of  payment  of 
claims  against  estate. 

Bunham  v.  Foughn,   7   Ky.  Opin. 
115. 

A  debt  payable  out  of  general  fund 
is  not  a  preferred  debt. 

McBlroy   v.  Palmer,   4  Ky.  Opin. 
577. 

No  part  of  the  testator's  estate  Is 
subject  to  pay  the  individual  debts  of 
the  widow  and  executor,  who  is  the 
devisee  of  all  the  estate  after  the 
debts  thereof  are  paid,  since  the  tes- 
tator's debts  must  first  be  paid. 

Milton    V.    McCloskey's    Err.,    12 
Ky.  Opin.  388. 

§265.  Claim  of  executor  or  adminis- 
trator. 
Where  the  whole  estate  of  the  intes- 
tate is  in  the  hands  of  the  court's 
receiver,  an  administrator  of  the 
estate  can  not  retain  out  of  the  fond 
an  amount  owing  him  by  one  of  the 
distributees,  because  the  same  was 
not  in  his  hands;  and  the  principle 
of  retainer  does  not  apply. 

Jarboe's  Admr.  v.  McLane,  1  Ky. 
Opin.  474. 

§267.  Interest. 

Where  there  are  several  obligors  on 
a  note  and  the  note  provides  for  ten 
per  cent,  interest,  which  at  its  date 
the  law  permitted,  and  one  of  the  ob- 
ligors dies,  his  estate  is  only  liable 
for  six  per  cent  interest  after  the 
maturity  of  the  note  or  after  judg- 
ment, while  the  interest  to  be  col- 
lected from  the  living  obligors  will  be 
ten  per  cent. 

Snelling's  Admr.   v.   Atchison.  IS 
Ky.  Opin.  1057. 

Under  Gen.  Stat.  1883,  ch.  60,  art  1. 
S  5,  only  six  per  cent,  interest  can  be 
collected  from  one's  estate,  even 
though  the  contract  called  for  a  great- 
er rate,  but  If  there  are  other  living 
obligors  on  the  same  obligation,  pay- 
ments of  interest  according  to  the 
contract,  may  be  collected  from  them, 
provided  the  rate  is  not  prohibited  by 
the  statute. 

Snelling's   Admr.   v.   Atchison.   13 
Ky.  Opin.  1057. 
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§276«  Effect  of  payment. 

A  payment  by  an  administrator  to 
the  court's  receiver  of  funds  in  his 
hands  belonging  to  the  estate  will 
completely  exonerate  him  and  his 
sureties. 

Pore's  Admr.   v.   Fore's   Heirs,   1 
Ky.  Opin.  498. 

§277.  Time    for    making    payment    in 

generai. 
^liere,  after  the  death  of  the  father, 
his  son  and  heir  died,  and  the  admin- 
istrator of  the  father's  estate  was  also 
appointed  as  administrator  of  the 
son's  estate,  and  the  son  was  largely 
inYolTed  and  the  father  was  his  sure- 
ty for  several  thousand  dollars,  and 
die  administrator  brought  a  suit  to 
settle  both  estates  and  procured  an 
order  for  the  sale  of  the  father's  real 
estate  to  pay  such  obligations  and 
others,  it  was  held  that  the  other 
heirs,  being  before  the  court,  and  the 
action  having  been  properly  instituted, 
the  chancellor  should  have  proceeded 
to  ascertain  the  amount  of  the  per- 
sonal estate  and  applying  that  to  the 
payment  of  the  debts,  he  should  then 
have  sold  enough  of  the  real  estate  to 
pay  the  balance  of  said  indebtedness 
and  have  divided  the  balance  of  the 
estate  between  the  children,  charging 
the  deceased  son's  estate  with  what 
the  father's  estate  had  to  pay  for  him, 
and  all  this  should  have  been  done 
before  the  son's  creditors  received 
anything. 

Carter  v.  Carter's  Admr.,  11  Ky. 

Opin.  940. 

§284.  Deficiency  of  assets  in  hand. 

Where  an  administrator  has  ex- 
hausted the  personal  estate  in  the 
payment  of  debts  in  full,  and  the  pro- 
ceeds of  real  estate  are  insufficient  to 
give  a  claimant  his  pro  rata  portion 
of  the  whole  estate,  the  administrator 
must  account  to  him,  and  in  case  of 
deficiency,  make  up  the  deficit 

Bunham  v.  Foughn,  7  Ky.   Opin. 

§287.  Liability  to  refund. 

An  executor  is  not  compelled  to 
plead  the  statute  of  limitations,  even 
if  such  a  defense  can  be  made;  and 
where  he  pays  a  claim  Justly  due,  a 


claimant  can  not  be  required  to  refund 
the  money. 

Maxey  v.  Wallhatt's  Exrs.,  11  Ky. 
Opin.  31. 

VII.  DISTRIBUTION  OF  ESTATE. 

§288.  Authority  and  duty  to  malce  in 

generai. 
Where  an  executor  insists  that  the 
words,  "with  usual  payments,"  mean 
such  payments  as  were  usual  at  the 
time  of  the  death  of  the  testator,  and 
the  devisees  contend  that  these  pay- 
ments are  to  be  regulated  by  the  sale 
of  land  at  the  date  of  the  bill,  the  in- 
tention of  the  devisor  will  control  the 
decision  of  the  question. 

Coons  V.  Goons,  Elxr.,  4  Ky.  Opin. 

663. 

Heirs  and  distributees  have  a  right 
to  demand  distribution  of  an  estate  on 
the  happening  of  a  contingency  con- 
templated by  the  testator,  and  such 
payment  would  be  a  liquidation  of  the 
executor's  liability  on  account  of  as- 
sets. 

Stout,  Exr.,  V.  Moore,  4  Ky.  Opin. 
321. 

Where  no  rule  or  order  of  the  court 
is  necessary  before  an  administrator 
disposes  of  a  fund,  the  rights  of  par- 
ties against  whom  a  rule  was  issued 
are  not  prejudiced  thereby. 

Best-  V.   Mcllvoy's   Admr.,   9   Ky. 
Opin.  302. 

§289.  Priority  of  debts  to  legacies  or 
distributive  shares. 
The  rights  of  general  devisees  are 
subservient  to  the  rights  of  those  to 
whom  property  has  been  specifically 
devised,  with  respect  to  the  payment 
of  the  debts  of  the  testator. 

Blanchard  v.  Herbert,  5  Ky.  Opin.  8. 
An  estate  is  liable  first  to  creditors 
and  then  to  the  devisees  to  be  dis- 
tributed according  to  the  will  of  the 
testator. 

Worthington    v.     Smith,    12     Ky. 
Opin.  711. 

§294.  Liabilities    of    legatee    or    dis- 
tributee to  estate. 
Devisees  can  not  claim  the  estate 
devised  to  them  in  the  balance  of  the 
tract  of  land  and  deny  the  right  of  the 
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testator  to  dispose  of  the  rest,  and 
thereby  defeat  the  interests  therein 
intended  to  be  secured  to  their  chil- 
dren. 

Fentress  v.  Holmes,  6  Ky.  Opin. 
21. 

Where  a  son  while  executor  of  his 
father's  estate,  surrendered  a  title 
bond  of  the  father  for  a  large  tract  of 
land,  upon  which  was  due  $450.00  and 
executed  his  own  note  therefor,  and  in 
default  of  payment  the  land  was  sold 
and  bought  by  a  third  party,  it  will  not 
preclude  an  heir  of  the  deceased  from 
tendering  her  pro  rata  of  the  unpaid 
lien  of  $450.00  and  having  a  deed 
made  for  her  distributable  portion  of 
the  land. 

Mooney   v.   Morgan,   3   Ky.   Opin. 
281. 

Where  the  payment  of  a  legacy  is 
contingent  upon  the  sale  of  the  prop- 
erty of  the  testator,  the  administrator 
should  be  allowed  a  reasonable  time 
within  which  to  make  it. 

Maddox  v.  McCallis,  3  Ky.  Opin. 
73. 

§295.  Time  for  delivery  or  payment  of 
legacy. 
Where  a  will  gives  executors  the 
power:  "All  the  bequests,  devises, 
legacies,  etc.,  are  not  to  be  paid  until 
♦  ♦  ♦  arrive  at  the  respective  ages  of 
30  years,"  the  executors  could  not 
withhold  all  the  payment,  at  their  dis- 
cretion until  the  30-year  age  had  been 
reached  by  the  devisees. 

Fogle's  Ehcrs.  v.  Pogle,  4  Ky.  Opin. 
492. 

Where  the  testator  provides  for  a 
distribution  of  his  estate  among  his 
children,  when  each  arrives  at  the 
age  of  thirty  years,  such  children  can 
not  receive  the  principle  of  such 
legacies  until  they  are  thirty  years 
old,  but  the  executors  may  advance 
to  each  their  portion  of  the  income  of 
the  estate  for  their  maintenance. 

Fogle  V.  Fogle's  Exr.,  9  Ky.  Opin. 
411. 

§  300.  Delivery  of  specific  legacy. 

If  no  time  is  fixed  for  the  payment 
of  a  specific  pecuniary  legacy,  it  shall 


be  paid  off  one  year  after  the  testator's 
death,  and  carry  interest  after  due. 
Maddox  v.  McCallis,  3  Ky.  OphL 
73. 

§  301.  Advances  by  executor  or  admin- 
istrator. 
Where  a  father,  who  has  land  that 
is  sold  for  taxes,  gives  such  land  to  a 
son  on  condition  that  he  redeem  it, 
the  son  is  chargeable  for  the  value  of 
the  land,  less  costs  of  redemption,  as 
an  advancement,  the  value  of  such 
land  being  ascertained  as  of  the  date 
of  the  gift. 

Boyer  v.  Boyer,  9  Ky.  Opin.  255. 

§  302.  Mode  and  sufficiency  of  payment 
A  writing  executed  by  an  adminis- 
trator stating  that  there  is  due  a  cer- 
tain person  as  his  share  of  the  estate 
$200  "to  be  paid,"  which  was  signed 
by  the  administrator,  was  properly 
treated  as  evidence  of  a  fiduciary 
liability,  which  was  not  affected  by 
proceedings  in  bankruptcy  by  the  ad- 
ministrator individually. 

Cheatham    v.    Cheatham,    6    Ky. 
Opin.  450. 

After  a  usurious  note  has  passed 
into  the  hands  of  a  legatee  as  his  dis- 
tribution of  an  estate,  it  can  only  be 
purged  on  an  amount  prorated  accord- 
ing to  his  share  of  the  estate. 

Perrin  ft  Rowland  v.  Ammennaa, 
3  Ky.  Opin.  534. 

Devisees  seeking  to  recover  rent 
paid  to  an  administrator  will  be  re- 
quired to  exhaust  their  remedy  agaixist 
the  sureties  of  the  administrator  be- 
fore calling  on  the  tenant  for  rem- 
bursement 

Harmon    v.    Ross'    Admr.,  3  Ky. 
Opin.  266. 

§308.  Improper  payment  In  general. 

Where  one  is  administrator  of  an 
estate  and  also  guardian  of  one  of  the 
minor  heirs,  and  distributes  money  to 
one  of  the  heirs  Imowing  that  such 
heir  is  indebted  to  his  ward,  and  such 
debt  is  lost  to  his  ward,  he  is  liable 
to  the  ward  for  his  negligence  in  tail- 
ing to  withhold  such  money. 

Hood  V.  Hood,  9  Ky.  Opin,  65. 

Where  an  administrator  has  knowl- 
edge of  the  existence  of  a  valid  clum 
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or  judgment  against  the  estate  he 
represents  and  still  distributes  the 
estate  to  the  heirs  without  requiring 
refunding  bonds,  he  is  liable  and  may 
be  held  as  responsible  as  if  the  assets 
were  in  his  hands,  but  if  he  has  acted 
in  good  faith  he  may  recover  of  the 
distributees  whatever  sums  he  may  be 
compelled  to  pay  on  such  claim. 

Hooser  v.   Hooser,   11   Ky.   Opin. 
651. 

§309.  Payment  before  order  or  decree. 
The  executor  has  the  right  to  pay 
over  the  assets  of  the  legatee  in  his 
hands,  although  there  is  danger  of 
improvident  use  and  "waste  of  the 
fund,  the  remaindermen  having  the 
right  alone  to  prevent  it. 

Bowman    v.    Utley,    1    Ky.    Opin. 
443. 

Where  payments  to  husband  and 
wife,  for  which  an  administrator  ob- 
tained judgment,  were  made  expressly 
in  discharge  of  their  portion  as  dis- 
tributees out  of  the  admitted  surplus 
in  the  administrator's  hands,  the  ad- 
ministrator having  made  the  payment 
with  the  means  of  full  knowledge  of 
what  was  in  his  hands,  it  is  to  be  pre- 
sumed that  he  paid  them  no  more  than 
they  were  entitled  to. 

Conrad  v.  Cleaveland,  1  Ky.  Opin. 
165. 

§310.  Overpayment. 

Where  an  administrator  overpays  a 
distributee,  pendente  lite,  a  rule  for 
restitution  is  the  proper  remedy. 

Colvin   V.  Reynolds,   4   Ky.   Opin. 
282. 

§314.  Proceedings  for  payment  or  dis- 
tribution. 
The  personal  representative  of  the 
deceased  having  answered  to  the 
merits  of  the  suit  to  settle  the  estate, 
and  having  failed  to  allege  that  no  de- 
mand or  a£Bdavit  had  been  made,  it 
^111  be  presumed  that  the  statute  had 
been  complied  with. 

Robinson's  Admr.  v.  Hicks,  1  Ky. 
Opin.  152. 

Where  the  petition  only  alleges  that 
the  plaintiffs  are  half-brothers  and 
sisters  to  the  deceased,  the  simple  fact 
of  propinquity  does  not  show  heirship, 
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death  without  issue  being  indispens- 
able. 

Saffell  V.  Butts,  1  Ky.  Opin.  250. 

Generally,  an  action  for  a  settlement 
of  an  estate  can  not  be  maintained  by 
remaindermen,  but  under  some  condi- 
tions such  an  action  may  be  main- 
tained in  order  that  the  remaindermen 
may  ascertain  the  extent  of  their  in- 
terest in  the  estate. 

Abell  V.  Abell,  11  Ky.  Opin.  128. 

§318.  Liability  to  refund  or  deficiency 
of  assets. 
Devisees,  receiving  by  way  of  ad- 
vancements, can  only  be  required  by 
a  creditor  of  the  devisor  to  pay  what 
was  received  under  the  will  after  the 
death  of  the  testator,  and  what  is 
given  as  advancements  prior  to  the 
testator's  death  can  not  be  included  in 
the  estimate  in  order  to  fix  the  extent 
of  the  devisee's  liability. 

Coleman  v.  Hess,  10  Ky.  Opin.  546. 

« 

VIII.     SALES   AND  CONVEYANCES 
UNDER   ORDER    OP    COURT. 

(A)  WHEN  AUTHORIZED. 

§  322.  For  payment  of  debts. 

§323. Necessity  In  general. 

An  administrator  has  no  right  to 
take  possession  of  realty,  where  it 
does  not  become  necessary  to  use  it  to 
pay  debts,  but  where  he  does  so  he  is 
estopped  to  say  that  he  must  be  pro- 
ceeded against  In  his  individual 
capacity  for  the  rents  and  not  as  ad- 
ministrator. 

Thomasson  v.  Lucas,  12  Ky.  Opin. 
45. 

Where  a  testator  directs  the  pay- 
ment of  debts  by  the  sale  or  rent  of 
the  property,  the  executor  has  author- 
ity to  sell  the  real  estate,  and  has  the 
discretion  as  to  the  time,  manner  and 
terms  of  sale,  and,  when  it  is  neces- 
sary to  pay  debts,  an  executor  has 
the  power,  given  by  the  statute,  to  sell 
real  estate. 

McCulloch  V.  Sanders'  Exr.,  12  Ky. 
Opin.  384. 

§325. insufficiency   of    personalty. 

Where  a  suit  is  brought  by  an  ad- 
ministrator to  settle  an  estate,  and  it 
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is  made  to  appear  that  the  personal 

estate  is  not  sufficient  to  pay  debts, 

the  real  estate  should  be  ordered  sold. 

Metter  v.  McBride's  Admx.,  9  Ky. 

Opln.  484. 

Where  one  dies  the  owner  of  real 
estate  which,  because  of  the  fact  that 
the  personal  property  is  inadequate  to 
pay  the  decedent's  debts,  is  sold  by  an 
administrator  to  pay  debts,  such  a 
purchaser  can  not  be  deprived  of  the 
land  by  the  heirs  of  such  decedent, 
who  were  all  made  parties  in  the  pro- 
ceedings to  sell. 

McDyer  v.   Scaggs,  13  Ky.   Opin. 
597. 

§  327.  Effect  of  testamentary  provi- 
sions. 
Where  a  testator  directed  his  execu- 
tors to  retain  the  control  of  certain 
land  for  the  period  of  five  years,  or 
for  a  longer  period  if  they  thought  it 
to  the  interest  of  his  estate,  and  after 
that  they  were  directed  to  sell  it  and 
give  one-third  of  the  proceeds  to  his 
widow,  one-third  to  a  daughter  and 
the  remainder  to  trustees  for  benevo- 
lent purposes,  the  income  of  the  estate 
to  be  griven  to  his  widow,  it  sufficiently 
appears  that  the  executor  or  adminis- 
trator has  the  power  to  lease  the  land 
during  the  time  before  its  sale  when 
it  appears  to  be  to  the  best  interest  of 
the  estate  to  do  so. 

Given's  Admr.  y.  Shouse,  12  Ky. 
Opin.  372. 

§329.  Property  or  interests  subject  to 

disposal. 
An  executor  is  only  authorized  to 
sell  real  estate  when  directed  by  the 
will  to  do  so,  or  when  it  becomes 
necessary  to  pay  debts,  and  the  per- 
sonal property  is  not  sufficient  for 
such  purposes. 

Shaugherssey  v.  Huffman's  Admr., 

8  Ky.  Opin.  714. 

Where  a  testator  devises  certain 
land  to  his  wife  for  life  and  directs  his 
executor  to  sell  other  estate  than  that 
devised  to  the  wife  for  life  and  also 
certain  personal  property  and  to  hold 
the  proceeds  for  certain  of  his  devisees 
until  they  are  twenty-one  years  old, 
the  executor  has  no  control  of  the 
land  devised  to  the  widow,  either  dur- 


ing or  after  the  termination  of  the  life 
estate. 

Thompson   v.   Thompson,   11  Ky. 
Opin.  812. 

(B)  APPLICATION  AND  ORDER. 

§335.  Parties. 

Real  estate  of  a  decedent  should 
not  be  sold  without  making  the  heira 
parties  to  the  proceedings. 

Freeman's  Admr.  v.  King,  7  Ky. 
Opin.  8. 

From  the  fact  that  an  administrator 

filed  a  petition  for  settlement  of  the 

estate,  it  can  not  be  inferred  that  the 

heirs  were  made  parties  to  the  action. 

Freeman's  Admr.  v.   King,  7  Ky. 

Opin.  8. 

§  345.  Order  or  decree. 

§346. Requisites  in  general. 

A  Judgment  directing  the  sale  of 
real  estate  by  an  executor  or  admin- 
istrator, Is  invalid  which  fails  to  pre- 
scribe the  time  that  the  property 
should  be  advertised  for  sale. 

Mattingly  v.  Lee's  Admr.,  8  Ky. 
Opin.  215. 

§356.  Actions  for  sale. 

The  heirs  are  necessary  parties  in  a 
proceeding  of  an  administrator  to  sell 
real  estate  to  pay  debts,  and  a  judg- 
ment against  infants  in  such  a  pro- 
ceeding is  void  when  they  were  not 
served  with  process. 

Messmore  v.  Stone,  13  Ky.  Opin. 
304. 

(C)    SALE. 

§  363.  Manner  and  conduct. 

Although  the  chancellor  orders  a 
sufficiency  of  land  sold  to  pay  the  in- 
testate's debts,  yet  the  court  should 
make  the  sale  through  its  commis- 
sioner and  by  proper  orders  distribute 
the  proceeds,  and  should  the  court 
select  one  of  the  administrators  as  a 
commissioner  to  sell  land,  this  would 
impose  no  new  burden  on  him  as  ad- 
ministrator nor  additional  liability  on 
his  securities;  and  the  placing  of  the 
funds  from  such  sale  in  his  hands  by 
order  of  the  court  is  as  a  commission- 
er of  the  court,  and  not  as  adminis- 
trator. 

Reynolds  v.  Nelson,  1  Ky.  Opin. 
523. 
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§365.  Persons  who  may  purchase. 

An  administrator,  who  is  a  creditor 
of  an  estate  and  entrusted  with  the 
sale  of  property  to  pay  debts,  can  not 
legally  become  the  purchaser  of  such 
property,  unless  the  entire  transaction 
Is  characterized  by  the  utmost  good 
faith. 

Hoggins   V.  Elliston,   8  Ky.  Opin. 
328. 

Although  an  executor  has  no  right 
to  purchase  at  his  own  sale,  yet  if  he 
chooses  to  do  so  he  can  not  complain 
if  he  is  compelled  to  account  for  the 
property  at  its  appraised  value. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 

An  administrator  who  is  an  heir 
may  legally  purchase  for  the  estate 
the  equity  of  redemption  in  real  estate 
sold  and  redeem  the  land  from  the 
original  purchaser  and  save  money 
to  the  estate  he  is  administering,  and 
where  he  does  so,  he  is  entitled  to 
credit  for  the  sum  thus  expended. 
Jones'  Admr.  v.  Shy's  Admr.,  8 
Ky.  Opin,  890. 

An  executrix  will  not  be  permitted 
to  purchase  the  land  belonging  to  the 
testator  and  reap  a  personal  benefit 
from  such  purchase,  for  instead  of 
standing  by  and  permitting  the  lands 
to  be  sold  to  pay  debts,  she  should 
pay  off  the  debts  and  save  the  estate 
upon  which  she  is  administering,  but 
in  no  event  will  she  be  permitted  to 
reap  a  personal  benefit  by  speculating 
in  such  lands. 

Bartlett's  Admr.  v.  Gray's  Admr., 
11  Ky.  Opin.  866. 

An  executor  having  charge  of  the 
real  estate  of  the  testator  for  the  pur- 
pose of  paying  debts  has  no  power  to 
become  himself  a  purchaser  of  the 
estate  in  any  proceeding,  so  as  to  af- 
fect the  rights  of  creditors. 

Rogers   v.   Burbridge,   Committee, 
13  Ky.  Opin.  517. 

§366.  Bids  or  ofTers. 

An  executor  in  making  a  public  sale 
of  real  estate  represents  the  owners 
of  the  estate  in  a  confidential  relation, 
and  where  he  agrees  privately  with  a 
bidder  present  to  bid  for  him  and  buy 
the  property  at  a  price  not  exceeding 


so  much  his  conduct  in  so  doing  is 
unfair  to  those  owning  the  property* 
since  he  can  not  as  their  trustee  be 
put  in  a  position  to  represent  those 
whose  aim  is  to  buy  the  property  at 
a  low  price;  and  where  a  sale  is  so 
made  on  a  bid  by  the  executor  for  such 
buyer  it  will  be  set  aside  as  unfair, 
since  a  trustee  can  not  be  -allowed  to 
represent  both  sides  of  a  sale  and  pur- 
chase. 

Larkin  v.  Crawford,  12  Ky.  Opin. 
322. 

§367.  Validity  in  general. 

Where  a  will  provides  for  the  sale 
of  real  estate  under  certain  conditions 
which  arose  thereafter,  the  petition 
states  a  good  cause  for  selling,  all  the 
parties  in  interest  being  made  de^ 
fendants  and  process  was  issued  but 
not  served  in  time,  and  the  property 
sold  for  its  full  value,  the  proceeding 
will  not  be  held  void  either  because 
the  warning  order  to  non-residents  was 
defective  or  because  the  clerk  of  the 
court  who  entered  upon  the  court's 
judgment  was  the  guardian  ad  litem 
and  became  the  purchaser. 

Spencer  v.  Milliken,  12  Ky.  Opin. 
97. 

§369.  Failure    of   bidder   to    complete 
purchase. 

§372. Liabilities  of  bidder. 

When  one  buys  real  estate  from  an 
administrator,  who  is  ordered  to  sell 
the  same  to  pay  debts  of  the  estate, 
the  purchase  money  is  still  subject 
to  the  order  of  the  court,  and  where 
the  sale  order  provides  that  taxes  and 
other  liens  be  paid,  the  purchaser  can 
not  refuse  to  complete  his  purchase  on 
account  of  the  existence  of  such  liens 
as  they  will  shift  to  the  fund,  and  may 
be  paid  by  the  administrator  out  of 
such  purchase  money. 

Metter  v.  McBride's  Admr.,  9  Ky. 
Opin.  484. 

Where  at  an  administrator's  sale  of 
a  deceased  tenant's  property,  the  land- 
lord notifies  the  administrator  of  his 
lien  on  such  property,  and  buys  the 
property  at  such  sale,  he  is  only  re- 
quired to  pay  that  part  of  his  bid 
which  is  in  excess  of  his  lien,  where  it 
is  not  shown  that  there  is  not  suffi- 
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cient  other  property  to  pay  decedent's 
funeral  expenses. 

Robertson  v.  Hackney's  Admr.,  9 
Ky.  Opin.  766. 

§380.  Actions  to  set  aside. 

Where  real  estate  is  conveyed  to  a 
trustee  with  an  agreement  to  sell  so 
much  as  is  necessary  to  pay  off  debts, 
and  convey  back  to  the  grantors  for 
life,  and  the  fee  to  their  children,  but 
the  trustee  actually  conveys  the  re- 
mainder of  the  real  estate  to  such 
grantors  in  fee  simple  and  one  of  the 
grantors  dies,  such  real  estate  can  not 
be  sold  to  pay  her  debts,  for  under 
the  contract  she  is  the  owner  only 
of  a  life  estate  therein,  and  the  court 
will  set  aside  an  order  made  to  sell 
such  real  estate,  on  the  petition  of  the 
children  of  such  decedent. 

Richards  v.  Richards'  Admr.,  9  Ky. 
Opin.  316. 

Where  an  administrator  petitions  to 
settle  the  estate  and  for  an  order  to 
sell  lands  to  pay  debts,  and  a  commis- 
sioner makes  a  sale  for  much  less 
price  than  such  land  might  bring  at 
another  time  if  the  sale  is  fairly  made, 
it  is  not  a  sufficient  ground  for  setting 
aside  the  sale;  but  in  order  to  author- 
ize a  sale  to  be  set  aside  for  inade- 
quacy of  price,  it  must  be  so  great  as 
to  import  fraud. 

McClain  v.  Matthews,  10  Ky.  Opin. 
468. 

f  388.  Title  and    rights  of   purchasers 

and  their  privies. 
Where  one  is  executrix  of  a  will  and 
buys  in  property  sold  at  the  instance 
of  creditors  of  the  heirs,  and  takes 
the  sheriffs  deed  as  an  individual  and 
not  as  executrix,  the  presumption  is 
that  she  claimed  the  purchase  for  her 
individual  benefit  and  not  as  execu- 
trix. 

Bramlett's  Admr.  v.  Gray's  Admr., 

11  Ky.  Opin.  866. 

f  389.  R-ights  and  remedies  of  pur- 
chasers on  avoidance  of  sale. 
Where  an  administrator  sues  In 
equity  to  recover  personal  property  m 
the  hands  of  a  legatee,  recovery  can 
not  be  had  merely  for  the  purpose  of 


enabling  him  to  repay  the  devisee  the 
sum  of  money  received. 

Denton's    Exr.    v.    Parker,   6  Ky. 
Opin.  227. 

An  executor  who  loans  money  of  hu 
testator,  and,  by  a  transfer  of  the  note 
thus  taken,  secures  other  notes  from 
different  parties,  which  latter  notes 
prove  worthless  on  account  of  his  want 
of  vigilance,  is  held  liable  personally 
for  the  loss  thus  sustained  to  the 
estate. 

Evans  v.  Hord,  2  Ky.  Opin.  636. 

The  heirs  of  the  decedent,  not  being 
concluded  by  the  Judgment  against  the 
administrator  not  bound  thereby,  have 
the  right  to  controvert  the  justice  of 
the  claim  against  their  ancestor,  and 
to  enable  them  to  do  this,  the  same 
must  be  made  the  foundation  of  the 
action. 

De  Bard  v.  Dawson's  Admr.,  4  Kj. 
Opin.  344. 

Wliere  appellant  sued  R's  adminis- 
trator an^  the  heirs  for  a  breach  of  a 
covenant  of  warranty  binding  the  ven- 
dor and  his  heirs,  and  the  adminis- 
trator, after  answer,  was  permitted  to 
withdraw  it  and  move  a  dismissal  of 
the  petition,  because  a  sufficient  de- 
mand had  not  been  made  of  the  ad- 
ministrator; and  the  court  dismissed 
the  petition  without  prejudice;  before 
full  preparation,  such  an  answer  may 
be  withdrawn  and  a  dismissal  ordered, 
although  the  heirs  could  not  require 
such  statutory  demand. 

Smith  V.  Raymond's  Admr.,  3  Ky. 
Opin.  658. 

In  a  suit  by  an  administrator  de 
bonis  non  against  a  former  adminis- 
trator the  court  should  compel  him  to 
surrender  all  the  choses  in  action  and 
chattels  belonging  to  the  estate  in 
order  that  the  former  could  enforce 
payment  or  make  the  latter  liable  fbr 
their  value,  but  the  sureties  can  not 
be  held  liable  to  the  administrator  de 
bonis  non,  while  they  would  be  to  the 
heirs  and  creditors. 

White  V.  Dunn,  5  Ky.  Opin.  233. 

§391.  Liabilities  of  executor  or  admin- 
istrator. 
An  administrator  will  be  held  pei^ 
sonally  liable  if  he  sells  the  goods  of 
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his  intestate  and  accepts  security 
which  would  not  haTe  been  accepted 
by  a  man  of  ordinary  prudence. 

Sublett's  Elxr.  v.  Brookie,  10  Ky. 
Opin.  465. 

Where  an  executor  wrongfully  sells 
land  which,  by  the  terms  of  the  will, 
is  otherwise  disposed  of,  and  his 
grantee  is  forced  to  give  it  up,  such 
executor  is  not  bound  to  charge  him- 
self with  the  sale  price  of  such  land, 
but  in  a  suit  by  the  wronged  pur^ 
chaser  he  is  liable  personally  for  such 
purchase-money. 

Collins  Y.  Sanders,  12  Ky.  Opin. 
579. 

(D)  CONVEYANCE. 

§394.  Authority  to  make. 

The  executor  may  convey  a  legal 
title  to  testator's  land  after  it  has  re- 
verted to  the  estate,  for  the  purpose 
of  carrying  out  the  provisions  of  the 
▼Ul. 

Freer   v.    Chandler,   1   Ky.   Opin. 
301. 

DC     INSOLVENT  ESTATES. 

§414.  Sales  and  conveyances  under 
order  of  court. 
If  the  assets  of  a  decedent's  estate 
are  insufficient  to  pay  decedent's 
debts,  the  administrator  must  resort 
to  his  equitable  action  authorized  by 
Civ.  Code,  R.  S.,  ch.  40,  S  10. 

Berry  y.   Hopkins,  Admr.,   6  Ky. 
Opin.  515. 

§418.  Distribution  and  settiement. 

Where  there  is  no  real  estate  to 
sell,  and  the  deceased  was  insolvent, 
the  heirs  are  not  necessary  parties  to 
a  suit  to  distribute  the  said  estate  of 
the  decedent  among  his  creditors, 
there  was  no  error  in  not  appointing  a 
guardian  ad  litem  for  infant  heirs. 
Rupard  v.  Rupard's  Admr.,  1  Ky. 
Opin.  28. 

X.    ACTIONS. 

§420.  Capacity  to  sue  and  be  sued  in 
general. 
Where  a  deceased  court  commis- 
sioner failed  to  make  proper  pay- 
ments, his  legal  representative  can 
be  proceeded  against  only  in  the  same 


manner  as  is  employed  for  the  col- 
lection of  debts  from  personal  repre- 
sentatives. 

Stites'    Exr.    v.    Howells,    7    Ky. 
Opin.  125. 

Under  provisions  of  §  10,  ch.  40, 
Rev.  Stat.,  an  action  can  not  be  main- 
tained against  the  heirs  of  a  decedent, 
upon  a  decree  rendered  against  the 
administrator  alone,  but  must  be 
based  upon  the  original  liability  of  the 
decedent. 

De  Bard  v.  Dawson's  Admr.,  4  Ky. 
Opin.  344. 

§423.  Actions  by  creditors  and  otiiers 
interested  in  estate. 
An  administrator  may  be  called  upon 
to  show  whether  he  has  collected  any 
of  the  fee-bills  returned  to  the  county 
court,  as  he  is  entitled  to  all  the  as- 
sets not  administered. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

A  settlement  between  two  adminis- 
trators in  regard  to  their  accounts 
should  not  be  allowed  to  delay  the 
prosecution  of  a  suit  by  the  distribu- 
tees. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

The  right  of  action  in  a  suit  for 
waste  is  in  the  distributees,  and  not 
in  the  administrator  de  bonis  non. 
Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  decedent  died  soon  after  he 
was  served  with  a  summons  by  a  cred- 
itor, and  no  further  steps  were  taken, 
and  the  executor  brought  a  suit  to 
settle  the  estate  and  procured  an  in- 
junction against  creditors  bringing  ac- 
tions on  their  claims,  it  was  the  duty 
of  such  creditors  to  appear  in  the  suit 
brought  to  settle  the  estate,  and  not 
otherwise;  and  the  creditor  who  had 
procured  service  on  decedent  can  take 
no  other  steps  in  the  face  of  the  in- 
junction. 

Vanarsdale  v.  Vandyke's  Exr.,  9 
Ky.  Opin.  601. 

A  judgment  creditor  against  an  es- 
tate where  there  is  an  administrator 
acting  for  such  estate,  who  has  not 
refused  to  enter  suit  against  a  former 
administrator  and   his   surety  to   re- 
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cover  assets  coming  in  the  former  ad- 
ministrator's  hands,   can   not   legally 
maintain  a  suit  to  collect  such  assets. 
O'Bannor  v.  Cord,  10  Ky.  Opin.  856. 

Personal  representatives  alone  are 
authorized  to  sue  for  and  recover 
money  due  an  intestate;  and  it  is  only 
where  it  is  alleged  that  there  is  no 
executor  or  administrator  that  heirs  or 
descendants  may  sue  or  receive  such 
money. 

Isaacs   V.    Murphy,   10   Ky.   Opin. 
868. 

§424.  Rights  of  action  between  co-ex- 
ecutors and  co-administrators. 
Though  an  executrix  can  not,  as 
such,  maintain  an  action  on  a  note 
made  payable  to  her  testator  as  execu- 
tor; unless  the  petition  is  demurred 
to,  or  objection  made  in  their  answer, 
defendants  will  be  deemed  as  having 
waived  the  objection. 

Scott  V.  Scott's  Exrs.,  2  Ky.  Opin. 
639. 

One  executor  can  not  institute  an 
action  at  law  against  his  co-executor 
for  the  recovery  of  property  belonging 
to  the  estate,  for  one  executor  has  as 
much  right  to  the  possession  as  the 
other;  since  when  it  becomes  neces- 
sary to  sue  a  co-executor  the  proceed- 
ing can  only  be  brought  in  equity. 
Highbogh  V.  Hlghbogh,  10  Ky. 
Opin.  415. 

An  administrator  de  bonis  non  can 
not  maintain  an  action  against  his 
predecessor  for  a  settlement,  as  such 
action  can  only  be  maintained  by  a 
creditor  or  distributee. 

Craycroffs  Admr.  v.  Clay's  Admr., 
10  Ky.  Opin.  479. 

§425.  Rights    of   action    by    executors 

and  administrators. 

§426. In  general. 

A  suit  can  not  be  maintained  by  an 
administrator  de  bonis  non  against  a 
former  administrator  of  the  same  es- 
tate for  failing  to  discharge  the  obli- 
gations of  his  bond. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 

332. 

In  a  suit  by  an  administrator  against 
the  widow  of  the  deceased  to  recover 
certain  gold  which  the  widow  claimed 
as  a  legacy,  failure  of  the  administra- 


tor to  introduce  any  evidence  with 
reference  to  the  indebtedness  of  the 
estate,  when  taken  in  connection  with 
his  evasive  reply  to  defendant's  an- 
swer will  be  taken  as  an  admissioii 
that  there  are  no  debts  of  the  estate  to 
be  paid. 

Denton's  Ext.  v.  Parker,  6  Ky. 
Opin.  227. 

A  personal  representative  empov- 
ered  to  sell  land  by  the  terms  of  a  vill 
has  no  right  to  maintain  an  action  of 
ejectment  against  those  in  possession, 
since  the  title  to  such  land  is  in  the 
heirs,  and  they  must  be  made  parties 
to  such  a  suit. 

Murphy  v.  McRoberts,  8  Ky.  Opin. 
622. 

Where  a  decedent  died  prior  to  any 
distribution  of  the  proceeds  of  an  as- 
sociation of  which  he  was  a  member 
and  before  the  members  were  empow- 
ered by  law,  in  the  event  of  a  disso- 
lution, to  retain  the  property  among 
themselves,  the  administrator  can  not 
maintain  an  action  against  the  living 
members  for  contribution. 

Smith's  Admr.  v.  Louisville  Benev- 
olent &  Relief  Assn.,  8  Ky.  Opin. 
152. 

§428.  Rights  of  action  against  execu- 
tors and  administrators. 
Where  money  or  property  comes  into 
the  hands  of  an  administrator,  and  it 
is  not  accounted  for  and  paid  over  to 
those  persons  entitled  to  it,  and  a  new 
administrator  is  appointed,  it  becomes 
his  duty  to  proceed  by  suit  or  other- 
wise to  collect  such  assets  from  the 
former  administrator  and  the  sureties 
on  his  bond. 

O'Bannor  v.  Cord,  10  Ky.  Opin. 
856. 

§  430,d Personal    or    representative 

capacity. 
The  individual  indebtedness  of  an 
executor,  contracted  during  the  life- 
time of  the  testator,  is  like  any  other 
indebtedness,  and  should  be  collected 
in  the  same  way  that  other  debts  are 
collected  under  the  law. 

Herzog  v.  Harper,  9  Ky.  Opin.  681. 

§431.  Conditions  precedent. 

Where  the  amount  due  from  the  ad- 
ministrator is  shown  by  the  records, 
it  is  not  unreasonable  to  require  claim- 
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ants,  before  bringing  suit  against  him, 
to  verify  their  claims  and  demand  pay- 
ment of  the  administrator. 

Stites'    Elxr.    v.    Howells,    7    Ky. 
Opln.  241. 

An  administrator  or  other  trustee 
when  called  upon  by  a  pleading  to 
show  receipts  and  disbursements  of 
his  trust,  should,  by  a  court  of  equity, 
be  compelled  to  respond  before  being 
permitted  to  proceed  with  his  cause. 
Hanna's  Admr.  v.  Hanna's  Admr., 
8  Ky.  Opln.  153. 

The  failure  to  make  requisite  pre- 
liminary proof  and  to  demand  pay- 
ment before  commencing  suit  against 
a  personal  representative  on  a  de- 
mand due  from  the  decedent  must 
be  taken  advantage  of  by  afiidavit  and 
rule. 

Prirey    &    Sanders    v.    Conway's 
Admr.,  10  Ky.  Opln.  199. 

§434.  Set-off  and  counterclaim. 

A  debt  due  from  an  executor  can 
not  be  pleaded  as  a  set-ofT  against  an 
individual  debt 

Fox   V.   Apperson  &   Reid,   8   Ky. 
Opln.  233. 

§435.  Jurisdiction. 

Where  a  petition  is  filed  in  one 
county,  and  afterward  a  change  of 
venue  is  granted  to  another,  the  lat- 
ter court  has  jurisdiction  over  an  in- 
testate's estate,  though  letters  of  ad- 
ministration were  granted  by  the 
former  county  court. 

Wibb   V.    Spellman,    1    Ky.    Opin. 
439. 

§436.  Venue. 

Administrators  of  an  estate  can 
only  be  sued  in  the  county  in  which 
they  qualified  and  the  county  where 
their  decedent  resided  at  the  time 
of  his  death. 

Murrell  v.  Dugan's  Admr.,  8  Ky. 
Opin.  864. 

An  action  to  enforce  a  claim  against 
an  estate  may  be  brought  anywhere 
in  the  state  where  process  can  be 
served. 

Maddox*s  Ehn*.  v.  Williams,  12  Ky. 
Opin.  466. 

§438.  Parties. 
The    estate    of    an    assignee    of    a 


claim  can  not  be  held  to  lose  the 
benefit  of  the  assignment  merely  be- 
cause the  personal  representative 
failed  to  become  a  party .  to  the  suit 
in  which  the  assignor  was  prosecuted, 
and  which  he  might  well  believe 
would  secure  the  rights  of  the  es- 
tate. 

Piatt  &  Watts  v.  Piatt's  Admr.,  6 
Ky.  Opin.  342. 

The  heirs  of  a  decedent  must  be 
made  parties  to  a  petition  of  an  ad- 
ministrator to  sell  real  estate  to  pay 
debts,  and  where  they  are  named  as 
defendants,  but  join  the  administrator 
as  plaintiffs,  an  order  of  sale  procured 
in  such  action  will  not  be  set  aside. 
Bennett  v.  Smith's  Admr.,  8  Ky. 
Opin.  202. 

§442.  Pleading. 

§443. In  general. 

A  petition  to  subject  land  of  a  de- 
cedent to  the  payment  of  his  debts, 
which  alleges  that  the  deceased 
owned  a  tract  of  land  in  said  county, 

containing  acres,   is   wholly 

insufficient  for  lack  of  description  of 
the  land. 

Brake  v.    Brake's    Admr.,    7  'Ky. 
Opin.  450. 

An  allegation  in  a  petition  that  the 
estate  of  the  decedent  was  indebted 

to  the  plaintiff  in  the  sum  of  $ , 

does  not  state  a  cause  of  action,  since 
If  the  petition  be  taken  as  confessed, 

a   judgment   for   | would   be   no 

judgment  at  all. 

Brake   v.    Brake's   Admr.,    7    Ky. 
Opin.  450. 

Where  a  note  was  given  an  ad- 
ministrator for  rent  of  decedent's 
property,  and  upon  suit  being  brought, 
appellants  resisted  payment  upon  the 
ground  of  possibility  of  having  to 
make  payment  to  the  heirs  for  the 
same  debt,  a  demurrer  to  the  answer 
was   Improperly  overruled. 

Harmon   v.   Ross's   Admr.,   3   Ky. 
Opin.  266. 

A  petition  against  an  administrator, 
charging  a  sufficiency  of  assets  in 
his  hands  belonging  to  the  estate,  to 
satisfy  their  claim,  presents  a  cause 
of  action,  and  is  good  on  demurrer. 
Creel's  Admr.  v.  Hill  &  Ray,  4 
Ky.  Opin.  359. 
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A  petition  on  a  judgment  against 
an  administrator,  in  an  equitable  ac- 
tion against  the  heirs,  set  out  the  fact 
that  an  execution  had  been  issued 
upon  the  Judgment  against  the  ad- 
ministrator, and  had  been  returned 
nulla  bona,  and  that  said  Judgment 
remained  wholly  unpaid,  but  made  no 
reference  to  the  nature  of  the  orig- 
inal liability  of  the  intestate,  is  in- 
su£Elcient  to  constitute  a  cause  of  ac- 
tion. 

De  Bard  v.  Dawson's  Admr.,  4  Ky. 
Opin.  344. 

Where  a  personal  representative 
has  commenced  litigation,  a  claim 
against  the  intestate  can  be  pleaded 
by  way  of  set-off  or  counterclaim  as 
a  defense  to  the  action,  without  the 
affidavit  and  demand  prescribed  by 
the  civil  code. 

Amsbro  v.  Byrne's  Admr.,  5  Ky. 
Opin.  191. 

Where  the  heirs  of  the  wife  sued 
the  administrator  of  the  husband  to 
have  their  rights  determined  as  to  a 
note  and  mortgage  alleged  to  belong 
to  the  wife,  it  is  incumbent  upon  the 
heirs  to  allege  and  prove  such  facts 
as  will  show  that  they  are  entitled 
to  the  relief  sought 

Morgan's  Admr.  v.  Nicholas,  6  Ky. 
Opin.  402. 

Where  an  administrator  is  charged 
with  the  misuse  of  funds,  coming  to 
his  hands,  and  the  petition  contains 
no  averment  of  the  amount  of  assets 
coming  into  the  hands  of  the  admin- 
istrator, an  answer  thereto  is  suffi- 
cient which  alleges  that  all  the  assets 
had  been  used  in  the  pasnnent  of 
the  debts  of  the  decedent  before  no- 
tice of  the  plaintiff's  claim. 

English's  Admr.  v.  Cropper,  9  Ky. 
Opin.  428. 

A  petition  against  an  administrator 
for  wrongfully  placing  credits  on 
notes  in  his  possession  is  insufficient 
where  it  is  not  alleged  that  the  cred- 
its were  placed  on  the  notes  by  the 
defendant,  but  merely  sets  up  a  state 
of  facts  in  which  such  a  wrong  might 
have  been  perpetrated. 

Lentz    V.    Park's   Admr.,    10    Ky. 
Opin.  762. 


One  in  possession  of  notes  which 
do  not  belong  to  him«  but  which  be- 
long to  an  estate,  in  a  suit  by  the 
estate  to  recover  them  ahould  not  be 
permitted  to  set  off  a  claim  which 
he  thinks  he  has  for  services  rend- 
ered the  decedent;  but  he  should  first 
have  been  compelled  to  pay  over  to 
the  administrator  these  assets,  and 
then  he  should  be  required  to  prove 
his  claim  against  the  estate. 

Myers'   Admr.   v.   Bosley,   11  Ky. 
Opin.  765. 

§444. Allegation  and  denial  of  rep- 
resentative   capacity. 
Before  one  can  maintain  an  action 
as  administrator,  he  must  allege  that 
the   court  having  Jurisdiction   to  ap- 
point   administrators    has    appointed 
him,   and   that   he  has   executed  the 
required  bond,  and  accepted  the  trust 
Montgomery  y.  Murray's  Admrs,. 
10  Ky.  Opin.  275. 

§452.  New  trial. 

Where  in  a  suit  for  the  settlement  of 
an  estate  the  record  shows  that  near 
ly  three  years  elapsed  after  the  re- 
ports were  filed,  in  which  it  is  claimed 
credits  were  omitted,  before  any  move 
is  made  for  a  new  trial,  or  correction 
thereof,  no  such  diligence  is  shown 
entitling  an  interested  party  to  relief. 
Best  V.  Mcllroy's  Admr.,  9  Ky. 
Opin.  302. 

Where  a  suit  is  brought  for  the  set- 
tlement of  an  estate  and  a  finding 
made  thereon,  interested  parties  de- 
siring a  new  trial  must  file  their  mo- 
tion or  petition  therefor  containing  a 
statement  of  facts  constituting  their 
grounds  for  such  new  trial. 

Best   V.    Mcllroy's   Admr.,   9    Ky. 
Opin.  302. 

§453.  Judgment. 

Under  §  437  of  the  Civ.  Code,  an 
action  to  revive  a  Judgment  against 
a  personal  representative  of  a  de- 
ceased Judgment  debtor  is  an  action 
contemplated  by  such  section,  and 
where  the  necessary  affidavit  and 
demand  has  not  been  made  before 
suit  was  instituted,  the  petition  may 
be   dismissed. 

Berry  v.   Hopkins,  Admr..   €  Ky. 
Opin.  515. 
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In  a  Judgment  against  an  adminis- 
trator it  should  be  ordered  that  the 
amount  be  made  of  assets  unadmlnis- 
tered  in  the  hands  of  the  personal 
representative  and  of  assets  descend- 
ed to  the  heirs. 

Dickens   v.    Yelton,    1    Ky.    Opin. 
377. 

To  authorize  a  judgment  de  bonis 
propriis  asadaat  an  executor,  the  an- 
swer must  allege  assets  in  his  hands 
to  be  administered,  and  that  the  ex- 
ecutor has  been  guilty  of  a  devas- 
tavit 

LAwry's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

A  Judgment  dismissing  an  adminis- 
tratrix's petition  at  her  cost  is  not  a 
Judgment  against  her  personally,  but 
against  her  fiducial  character. 

Shercliff    v.   Ck>oper,   5   Ky.   Opin. 
774. 

Where  the  Court  of  Appeals  re- 
versed a  Judgment  and  remanded  the 
case  for  correction  of  settlements  of 
executors,  so  as  to  hold  the  executors 
liable  for  the  price  of  a  slave,  it  was 
held  that  such  decision  did  not  au- 
thorize a  personal  Judgment  against 
the  executors. 

McGehee    v.   Miles,    6    Ky.    Opin. 
470. 

A  Joint  Judgment  in  favor  of  an  ad- 
ministrator de  bonis  non  and  the  dis- 
tributees, against  the  administrators 
where  the  administrator  de  bonis  non 
was  not  a  party  to  the  action  and 
was  not  entitled  to  Judgment,  is  er- 
roneous. 

Curd  v.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

When,  in  a  suit  by  an  administra- 
tor against  heirs  and  creditors  to 
settle  an  estate  as  insolvent,  an  issue 
is  made  between  a  creditor  and  the 
estate,  which  is  referred  to  and  re- 
ported by  a  master,  who  hears  the 
evidence,  and  upon  exceptions  being 
filed  to  the  report,  it  was  "heard  and 
overruled  by  the  court  and  Judgment 
entered  against  the  claimant,  such 
Judgment  is  final,  and  the  trial  court 
has  no  power  after  the  term  of  court 
ends  to  permit  the  creditor  to  with- 


draw his  claim  and  then  modify  his 
Judgment. 

GkLTvin  V.  Showdy's  Admr.,  8  Ky. 
Opin.  142. 

No  valid  Judgment  can  be  rendered 
against  an  administrator  who  is  not 
before  the  court,  and  no  Judgment 
can  be  rendered  against  the  estate 
of  a  deceased  person  until  there  is 
an  affidavit  filed  that  the  claim  for 
which  the  Judgment  is  sought  is  sub- 
ject to  no  Just  offset  and  does  not 
embrace   any  usurious   interest. 

Thompson's    Admr.    v.    Bartley's 
Admr.,  9  Ky.  Opin.  791. 

§454.  Execution  and  enforcement  of 
Judgment. 
A  defect  in  a  petition  on  a  Judg- 
ment against  an  administrator,  that 
does  not  set  up  the  original  liability 
of  the  decedent,  is  not  waived  by  a 
failure  to  demur  to  same. 

De  Bard  v.  Dawson's  Admr.,  4  Ky. 
Opin.  344. 

§455.  Appeal  and  error. 

Where  administrators  desire  a  set- 
tlement of  accounts  as  between  each 
other,  such  requirement  must  be  in- 
serted in  the  order  of  reversal,  or 
they  must  file  a  cross-pleading  for 
that  purpose. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 
332. 

Where  in  the  trial  of  a  claim 
against  a  decedent's  estate,  one  of 
the  heirs  is  offered  as  a  witness,  and 
an  objection  is  sustained  to  the  com- 
petency of  such  witness,  but  no  state- 
ment is  made  as  to  what  he  would 
prove  by  such  witness,  the  Court  of 
Appeals  can  not  know  that  the  evi- 
dence would  have  been  material  or 
that  the  refusal  to  permit  him  to  tes- 
tify was  prejudicial  to  the  appellant. 
Mitchell's  Admr.  v.  Cannon,  9  Ky. 
Opin.  260. 

Where  an  appeal  bond  is  executed 
to  an  administrator,  the  appellant  is 
estopped  to  question  the  fiduciary 
character  of  such  administrator. 

Pitman  v.  Watkln's  Admr.,  9  Ky. 
Opin.  902. 
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XI.     ACCOUNTING     AND     SETTLE- 
MENT. 

(A)    DUTY  TO  ACCOUNT. 

§  458.  Nature   and    grounda. 

An  administrator  should  keep  ac- 
curate accounts  of  all  sale  of  the  per- 
sonal property  of  the  estate,  whether 
made  publicly  or  privately,  and  if  he 
falls  to  do  so  his  liability  on  account 
of  such  property  can  only  be  ascer- 
tained by  adopting  the  appraisement 
as  correctly  setting  out  its  value. 
Hayden's  Admr.  v.  Bell  &  Son, 
5  Ky.  Opin.  469. 

§459.  Time   for  accounting. 

An  administrator  has  two  years  in 
which  to  settle  his  accounts,  and  dur- 
ing that  period  he  has  a  right  to  re- 
tain the  assets  to  pay  debts  and  lia- 
bilities against  the  estate,  and  is  not 
liable  to  pay  interest,  unless  he  has 
put  the  money  at  interest  or  has 
made  profit  on  It. 

Hines  v.  Humphries,  5  Ky.  Opin. 
45. 

At  the  expiration  of  two  years  from 
the  date  of  the  qualification  of  an  ad- 
ministrator, the  law  presumes  he  will 
have  had  time  to  have  paid  the  debts 
and  be  ready  to  make  distribution, 
and  from  that  time  he  will  be  pre- 
sumed to  have  used  the  money. 

Pointer   v.   Cassady,   3   Ky.   Opin. 
649. 

§461.  Who   liable   in  general. 

An  executor  de  son  tort  is  liable 
to  the  rightful  representative  of  a  de- 
cedent, and  not  to  the  heirs  or  dis- 
tributees the  claims  of  the  heirs  be- 
ing postponed  to  the  rights  of  cred- 
itors. 

Huff  V.  Dehaven,  8  Ky.  Opin.  634. 

Where  one  as  executor  of  the  estate 
of  the  wife's  father  has  money  belong- 
ing to  the  wife,  which  she  agrees  may 
be  given  to  him  on  account  of  the  hus- 
band's debt,  neither  the  executor  nor 
his  sureties  are  liable  to  account  to 
her  for  the  money  thus  received. 

Walker  v.  Spalding,  10  Ky.  Opin. 
620. 

Where  a  testator  does  not  dispose 
of  all  his  property,  in  distribution  of 
the  undevised  portion  thereof  the  heirs 


and  devisees  may  be  made  to  accoimt 
for  advancements  made  to  theoL 
Talbott  V.  Clarkson.  10  Ky.  Opin. 
668. 


(B)   PROCEEDINGS     FOR    AC- 
COUNTING. 

§469.  Jurisdiction  of  courts. 

A  suit  to  settle  or  resettle  an  es- 
tate must  be  brought  in  the  county  in 
which  the  personal  representative 
qualified. 

Ecton  V.  Smith,  12  Ky.  Opin.  725. 

§471.  Proceedinga  by  executor  or  ad- 
mi  niatrator. 
In  an  action  by  an  administrator  to 
settle  the  estate,  sell  land  to  pay  debts» 
and  divide  the  land  among  the  heirs, 
and  to  obtain  an  allowance  for  claims 
for  which  he  was  not  given  credit  in  a 
former  settlement,  an  answer  sm^ 
charging  the  former  settlement  and 
alleging  plaintiff's  indebtedness  to  the 
heirs  as  a  set-off  against  the  claims* 
presents  a  good  defense. 

Million's  Admr.  v.  Holeman,  7  Ky. 
Opin.  640. 

In  a  settlement  suit  by  an  adminis- 
trator, if  he  is  allowed  a  claim  against 
the  estate,  he  is  entitled  to  a  judg- 
ment for  attorney's  fees. 

Million's  Admr.  v.  Holeman,  7  Ey. 
Opin.  640. 

§472.  Special    proceedinga    to    compel 

accounting. 
In  a  suit  by  distributees  against  ad- 
ministrators to  recover  money  in  their 
hands  for  which  they  had  failed  to  ac- 
count, it  is  proper  to  make  the  admin- 
istrators liable  for  any  assets  not  re- 
ported by  them  and  for  which  they 
failed  to  account. 

Curd  V.  Mix,  Admr.,  6  Ky.  Opin. 

332. 

§473.  Actions  for  accounting,  and  ad- 
ministration auita. 
An  amended  petition  in  a  settlement 
suit  is  insufllcient  where  it  alleges 
overpayment  to  certain  of  the  distribu- 
tees, but  leaves  the  amounts  in  blank, 
since  no  relief  could  be  granted  there- 
on if  the  amended  petition  should  be 
taken  as  confessed. 

Stegal    V.    Fish's    Admr.,    7    Ky. 
Opin.  383. 
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Where  an  administrator  settles  his 
accounts  and  has  left  in  his  hands  a 
sum  for  distribution  to  the  heirs  of 
his  decedent,  but  does  not  distribute, 
a  joint  suit  may  not  be  maintained  by 
the  heirs,  but  each  has  a  separate 
cause  of  action  against  such  adminis- 
trator and  his  bondsmen. 

Jones'  Heirs  v.  Jones,  8  Ky.  Opin. 
285. 

Where  a  decedent  left  surviving  him 
eight  children,  but  one  of  them  died 
thereafter  before  the  settlement  of  the 
estate,  it  is  error  to  apportion  and  set- 
tle the  child's  estate  in  the  proceed- 
ing to  settle  the  estate  of  the  father, 
since  the  one  is  entirely  separate  from 
the  other. 

Fowler   v.    Fowler,    10   Ky.    Opin. 
619. 

Whether  a  conveyance  is  made  in 
satisfaction  of  a  legacy,  must  be  de- 
termined from  all  the  facts  and  cir- 
cumstances surrounding  the  action; 
and  where  a  pleading  denies  that  it 
was  the  intention  of  the  testator  to 
satisfy  the  legacy  by  the  conveyance, 
the  issue  is  formed  and  should  be 
tried. 

Casey  v.  Pence,  10  Ky.  Opin.  689. 

(C)  CHARGES  AND  CREDITS. 

§475.  Charges  in  general. 

Statement  of  manner  of  charging 
and  crediting  an  estate  in  making  set- 
tlement. 

Stow  V.  Curd,  6  Ky.  Opin.  257. 

It  is  error  to  charge  against  the 
whole  assets  of  an  estate,  amounts  en- 
joined by  particular  distributees;  since 
such  items  should  be  included  in  the 
particular  shares  interested;  but  not 
in  the  general  assets,  thereby  reduc- 
ing the  proportionate  amount  due 
those  not  concerned  in  the  litigation. 
Hardin's  Exr.  v.  Willis,  2  Ky.  Opin. 
512. 

An  executor  will  not  be  heard  to 
complain  because  he  is  charged  with 
the  amount  of  notes  on  hand  belong- 
ing to  the  testator  at  the  time  of  his 
death,  as  it  was  his  duty,  as  executor, 
to  have  made  and  returned  an  inven- 
tory of  these  notes. 

McElroy  v.  Phillips,  3  Ky.  Opin. 
474. 


§478.  Interest. 

Interest  due  on  a  legacy  is  charge- 
able to  the  executor  and  not  the  es- 
tate of  the  testator. 

Maddox  v.  McCallis,  3  Ky.  Opin. 
73. 

Where  the  cost  is  the  result  of  the 
administrator's  illegal  conduct,  he 
should  pay  it  out  of  his  own  fimd,  but, 
so  far  as  it  has  accrued  in  settling 
the  estate,  it  should  be  paid  out  of 
the  assets. 

Trible  v.  Ellison,  1  Ky.  Opin.  59. 

The  administrator  is  presumed  to 
have  used  the  assets,  after  two  years, 
and  will  be  charged  interest,  unless 
the  presumption  be  rebutted,  it  being 
permissible  to  show  that  he  used  the 
assets  before  the  expiration  of  two 
years  and  that  he  should  be  charged 
with  interest. 

Trible  v.  Ellison,  1  Ky.  Opin.  59. 

Unless  the  administrator  uses  the 
assets  or  makes  interest  thereon,  he 
should  not  be  charged  with  interest 
upon  the  amount  in  his  hands. 

Trible  v.  Ellison,  1  Ky.  Opin.  59. 

Where  an  administrator  refuses  to 
make  a  transfer  of  stock  left  by  an 
estate,  though  through  an  erroneous 
impression,  whereby  a  suit  is  neces- 
sary to  enforce  the  transfer,  the  ad- 
ministrator will  be  held  liable  for  the 
cost3  of  court. 

Lair  v.  Keys,  1  Ky.  Opin.  599. 

Where  a  petition  was  filed  and  a 
personal  judgment  was  rendered  with- 
out allegation  or  proof  that  any  assets 
came  into  the  hands  of  the  administra- 
tor, it  was  erroneous  to  render  a  Judg- 
ment against  him,  and  even  with  such 
proof  the  judgment  against  him  could 
be  only  for  the  debt,  interest  and 
costs  to  be  levied  of  assets  in  his 
hands  to  be  administered. 

Lawson's   Admr.   v.   Doty,    2   Ky. 
Opin.  187. 

It  was  error  to  compound  interest 
against  the  administrator  with  biennial 
rests. 

Noland  V.  Elkins,  2  Ky.  Opin.  144. 

Where  an  administrator  deposits 
moneys  of  an  estate  with  a  firm  of 
which  he  is  a  member,  it  will  be  pre- 
sumed that  the  money  was  used,  and 
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he  will  be  charged  interest  thereon 
after  two  yean. 

Dodd,  Admr.  v.  Kuykendall,  3  Ky. 
Opin.  193. 

If  a  personal  representative  has  ac- 
counted for  interest  collected  on  notes, 
he  can  not  be  made  to  pay  double  In- 
terest by  being  compelled  to  pay  in- 
terest on  the  share  of  the  widow. 

Corbett  v.  Johnsons'  Admr.,  13  Ky. 
Opin.  246. 

§479.  Credits  In  general. 

An  administrator,  who  pays  a  claim 
after  he  is  notified  by  those  interested 
in  the  estate  that  the  claim  had  been 
paid  in  full  by  the  decedent,  and  it 
turns  out  that  such  claim  had  been 
fully  discharged,  is  not  entitled  to  any 
credit  in  his  final  settlement  for  the 
sum  thus  paid  on  account  of  such 
claim. 

Down's  Exr.  v.  Miller,  9  Ky.  Opin. 
53. 

§4^2.  Expenses  of  administration. 

Where  decedent  pledged  fifty  hogs- 
heads of  tobacco  to  secure  a  debt  of 
$6,000.00,  the  tobacco  being  worth  a 
much  larger  sum  than  that  for  which  it 
was  pledged,  and  the  executrix  being 
desirous  to  redeem  it,  and  to  ship  it 
to  a  foreign  market,  drew  a  sterling 
bill  of  exchange  on  Gilliott  &  Co., 
consignees  in  the  city  of  London,  for 
over  $8,000.00,  which  she  sold  to  ap- 
pellant, and  with  a  part  of  the  pro- 
ceeds redeemed  the  tobacco;  and  the 
tobacco  was  destroyed  by  fire  in  tran- 
sit and  became  a  total  loss  to  dece- 
dent's estate,  and  appellant  claimed 
that  its  debt  constituted  a  part  of  the 
necessary  expenses  of  administration; 
the  debt  thus  created,  and  apparently 
secured,  should  not  be  treated  as  a 
preferred  debt  after  the  loss  of  the  se- 
curity, to  the  injury  of  other  creditors. 
Farmers'  Bank  v.  Green's  Exr.,  4 
Ky.  Opin.  258. 

§485.  Counsel  fees  and  costs. 

The  administrator  is  not  entitled  to 
employ  counsel  at  the  expense  of  the 
estate  to  set  up  his  personal  claim,  in- 
consistent with  the  interest  of  the 
heirs,  but  he  should  be  allowed  a  rea- 
sonable sum  for  advise  of  counsel  in 
the  administration  of  the  estate. 

Trible  v.  Ellison,  1  Ky.  Opin.  59. 
§  486.  Debts  and  payments  to  self. 


If  an  administrator  has  a  claim 
against  the  estate,  he  should  make  a 
settlement  of  his  accounts  before  he 
subjects  the  real  estate  to  the  pty- 
ment  of  his  debt. 

Thomas  y.  Miller,  5  Ky.  Opin.  349. 

(D)  COMPENSATION. 

§488.  Right  to  compensation   in  gen- 
eral. 
An  administrator  can  not  sue  him- 
self as  such,  for  personal  service  ren- 
dered the  estate. 

Rause  v.  Deacon,  4  Ky.  Opin.  219. 

An  executor  who  serves  as  such  and 
who  has  done  no  wrong  should  be  paid 
for  his  services,  since  he  can  not  be 
deprived  of  reasonable  compensation 
for  such  services,  and  it  is  error  for 
the  chancellor  to  deprive  him  of  thm. 
Rogers  v.  Burbrldge,  Committee, 
13  Ky.  Opin.  517. 

§  492.  Waiver  of  right. 

Where  a  personal  representative 
acts  as  commissioner  on  making  sales 
of  land  belonging  to  the  decedent's  es- 
tate, a  reasonable  allowance  should  be 
made  to  him  in  addition  to  his  com- 
mission. 

Bowman  v.  Bowman's  Admr,  5  Ky. 
Opin.  205. 

§495.  Commissions. 

Five  per  cent,  is  the  usual  allowance 
made  to  personal  representatives  as 
compensation  for  the  amount  collected 
by  them,  and  sometimes  a  commission 
of  5  per  cent,  will  be  allowed  only  on 
disbursements,  but  it  may  be  allowed 
on  the  amount  collected,  and  in  cases 
of  much  trouble  and  difficulty  in  col- 
lecting, when  the  debts  are  small, 
seven  per  cent,  may  be  allowed  but 
to  authorize  such  an  allowance  the  dif- 
Acuities  enumerated  must  be  proven. 
Bowman  v.  Bowman's  Admr.,  5  Ky. 
Opin.  205. 

An  administrator  who  is  a  creditor 
of  his  decedent  should  not  be  allowed 
a  commission  for  the  collection  of  his 
own  claim. 

Worsham  v.  Worshams'  Admr..  9 
Ky.  Opin.  37. 

Where  a  debtor  is  appointed  as  ad- 
ministrator of  an  estate  to  which  he  is 
indebted,  he  must  charge  himself  with 
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such  debt  and  irill  be  held  to  have  re- 
ceived it,  and,  strictly  speaking,  an  ad- 
ministrator is  not  entitled  to  any  com- 
mission or  allowance  as  administrator 
in  collecting  a  claim  against  himself, 
but  where  a  small  allowance  is  made 
to  him  therefor,  this  court  will  not 
reverse  on  account  of  it. 

Webster  v.  Webster.  13  Ky.  Opin. 
545. 

§496.  Amount  and  computation  of  com- 
pensation. 
Five  per  cent,  is  a  reasonable  com- 
pensation for  an  administrator  on  the 
amount  collected  and  paid  out,  subject 
to  be  increased  if  unusual  difficulties 
attend  the  collection. 

Trible  v.  Ellison,  1  Ky.  Opin.  59. 

Where  one  of  two  administrators 
acts  for  a  short  time  only,  he  is  not 
entitled  to  half  the  commission  al- 
lowed for  winding  up  the  estate;  he 
should  be  allowed  one-half  of  the  com- 
mission for  that  portion  fully  adminis- 
tered while  he  continued  to  act. 

Shrader  v.  Phillips,   1  Ky.   Opin. 
513. 

§497.  Extra  allowances. 

Where  a  testator  directed  that  his 
farm  and  other  real  estate  should  not 
be  sold  until  his  minor  son  should  be- 
come of  age,  and  that  such  real  estate 
should  be  occupied  as  a  home  by  his 
four  daughters  and  infant  son ;  and  all 
the  products  of  the  farm  and  the  stock 
on  it  were  devised  in  the  same  man- 
ner, and  the  executors  were  to  sell  the 
land  and  personalty  when  the  son 
should  become  of  age  and  the  proceeds 
be  divided  equally  between  all  of  his 
children,  except  that  the  minor  son  and 
each  of  the  daughters  were  to  have 
U.000  more  than  the  other  children, 
and  the  proceeds  were  to  be  loaned 
by  the  executors  and  the  Income  be 
paid  to  each;  but  it  was  further  pro- 
vided that  if  a  majority  of  the  four 
daughters  asked  it  to  be  done,  the 
executors  were  to  sell  such  estate  at 
any  time  prior  to  the  son  becoming  of 
age;  and  the  executors  purchased  cer- 
tain articles  for  the  girls,  expecting  to 
pay  for  the  same  out  of  the  proceeds 
from  the  farm,  but  before  any  pro- 
ceeds were  received  they  decided  to 
have  the  property  sold,  it  was  held 
that  from   the   income   derived   from 


the  funds  of  each  of  said  daughters 
after  such  sale,  the  executors  should 
be  reimbursed  for  the  expenditures 
made  for  each  before  the  sale. 

Bowman's   Exrs.   v.   Bowman,    11 
Ky.  Opin.  859. 

(E)  STATING,     SETTLING,     OPEN- 
ING, AND  REVIEW. 

§502.  Form  and  requisites  of  account. 
Where  a  suit  was  filed,  in  the  na- 
ture of  a  bill  quia  timet,  for  the  pur- 
pose of  litigating  the  question  of  right 
to  a  debt  collected  by  an  administra- 
tor, there  being  a  dispute  between  the 
heirs  of  two  estates  as  to  which  it  be- 
longed; and  the  administrator  of  one 
of  said  estates  joined  the  administra- 
tor and  heirs  of  the  other  estate  as 
defendants,  all  being  alike  interested; 
a  demurrer  thereto  should  not  have 
been  sustained. 

Penn's  Admr.  v.  Penny's  Admr.,  1 
Ky.  Opin.  435. 

§  504.  Objections  and  exceptions. 

Where  claims  of  an  administrator 
have  been  passed  upon  by  a  court  of 
competent  jurisdiction  and  pronounced 
valid,  they  should  not  be  rejected  in 
a  suit  to  surcharge  the  settlement  be- 
cause of  defects  in  affidavits  attached 
thereto. 

Million's  Admr.  v.  Holeman,  7  Ky. 
Opin.  640. 

Where  a  trustee  has  filed  a  report, 
it  is  the  duty  of  those  Interested  to 
examine  it,  and  they  are  justified  in 
failing  to  do  so  by  what  they  are  told 
by  the  trustee  or  others. 

Best   V.   Mcllvoy's   Admr.,   9   Ky. 
Opin.  302. 

§506.  Evidence. 

Where  in  the  settlement  of  an  es- 
tate, the  administrators  had  a  commis- 
sioner appointed  to  render  an  account- 
ing, and  the  report  of  the  commission- 
er, though  never  confirmed  and  or- 
dered to  be  recorded,  was  not  excepted 
to  by  the  complainants  in  an  action 
against  the  administrators  to  settle  the 
estate,  but  their  bill  was  dismissed 
after  the  commissioner's  report  was 
filed,  it  constituted  evidence  against 
complainants,  if  not  an  absolute  bar 
to  a  subsequent  action. 

Litsey's  Exr.  v.  Hardin's  Exr.,  1 
Ky.  Opin.  440. 
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A  settlement  made  by  an  adminis- 
trator with  the  county  court  is  prima 
facie  right,  but  when  the  administra- 
tor seeks  to  subject  land  descended  to 
the  heirs  and  they  surcharge  the  set- 
tlement and  show  errors,  the  prima 
facie  presumption  is  greatly  weak- 
ened. 

Caldwell     v.   Caldwell's   Heirs,   2 
Ky.  Opin.  369. 

§  507.  Hearing  or  reference. 

Where  a  surrender  of  a  life  estate 
by  the  owner  to  her  children  is  made 
by  a  legatee,  a  settlement  should  be 
adjudged  up  to  said  surrender,  in  a 
suit  against  the  bondsmen  of  the  ad- 
ministrator for  an  accounting. 

McGill  V.  Nelson,  2  Ky.  Opin.  344. 

§  508.  Order  or  decree. 

Where  the  children  of  deceased 
sued  the  administrator  de  bonis  non 
for  settlement  of  the  estate,  and  the 
trial  court  charged  the  administrator 
with  all  moneys  and  property  which 
passed  to  the  prior  deceased  adminis- 
trator, and  rendered  a  personal  Judg- 
ment against  him  for  the  whole 
amount,  it  was  held  that  as  there 
was  no  devastavit  and  no  eftort  to 
have  a  settlement  until  suit  was 
brought,  the  Judgment  should  have 
been  against  the  appellant  as  the  ad- 
ministrator of  his  deceased  father  to 
be  levied  of  assets  in  his  hands  as 
such. 

Smith  V.  Norris  Heirs,  5  Ky.  Opin. 
142. 

§509.  Opening  or  vacating. 

A  settlement  by  an  administrator 
with  the  county  court  is  prima  facie 
correct,  and  credits  allowed  the  ad- 
ministrator in  such  settlements  can 
not  be  set  aside  on  proof  that  the 
debts  paid  did  not  exist,  or  ought  not 
properly  to  have  been  paid. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 

Where  an  administrator  made  a  set- 
tlement of  an  estate  showing  that  the 
estate  owes  him  $400,  and  then  died,  it 
was  held  that  such  settlement  is  prima 
facie  evidence  of  its  correctness,  and 
the  objections  in  the  attempt  to  sur- 
charge it  must  be  specifically  set  forth, 
and  the  burden  is  on  those  attacking 
such  settlement  to  make  out  the  case, 


and  where  many  years  have  elapsed 
since  such  settlement,  and  the  admin- 
istrator is  dead,  every  presumption 
should  be  indulged  in  favor  of  the  rep- 
resentatives of  the  administrator  that 
is  reasonable  and  consistent  with  the 
facts  proved. 

Smith's  Admr.  y.  Nuckols.  12  Ky. 
Opin.  366. 

§511.  Costa  and  expenses. 

Where  an  administrator  brings  suit 
to  settle  the  decedent's  estate,  all  the 
cost  should  be  paid  out  of  the  general 
estate. 

Cummings  v.  Bradford,  5  Ky.  Opin. 
78. 

§512.  Operation  and  effect. 

§513. in  general. 

In  the  absence  of  proof,  surcharging 
a  county  court  settlement  of  an  es- 
tate, it  is  prima  facie  evidence  of  its 
own  correctness,  and  the  party  assail- 
ing it  must  be  overcome  by  proof  this 
presumption  in  its  favor. 

Bridges  v.  Bume,  4  Ky.  Opin.  456. 

After  settlement  with  the  county 
court,  the  executor  holds  funds  be- 
longing to  the  estate  as  trustee  and 
not  as  executor. 

Bowman  v.  Utley,  1  Ky.  Opin.  443. 

§516.  Actions  to  open  or  set  aside  set- 
tlement. 
An  ex  parte  settlement  by  an  ad- 
ministrator, with  the  count}'-  court, 
may  be  surcharged  and  corrected  by 
the  circuit  court  upon  proper  allega- 
tions and  proof. 

Gist  V.  Gist,  Admrs.,  6  Ky.  Opin. 
209. 


XII.  FOREIGN  AND  ANCILLARY  AD- 
MINISTRATION. 

§  517.  Foreign   appointment. 

The  failure  of  a  foreign  administra- 
tor to  execute  a  covenant  to  the  com- 
monwealth, as  prescribed  under  the 
Act  of  February  28,  1854,  S  2,  is  a 
fatal  error,  though  the  objection  was 
not  made  in  the  court  below. 

Thomas  v.  Gentry,  Admr.,   3  Ky. 
Opin.  572. 
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Xm.  LIABILITIES  ON  ADMINISTRA- 
TION   BONDS. 

§527.  Nature  and  extent  In  general. 

If  there  is  unreasonable  delay  by 
an  executor  in  attempting  to  make  a 
collection  and  by  reason  of  such  de- 
lay the  estate  is  lost  by  it,  the  execu- 
tor is  liable. 

Edwards'  Exx.  v.  Eldwards,  8  Ky. 
Opin.  661. 

An  executor  is  not  held  to  the  exer- 
cise of  more  than  ordinary  diligence 
in  securing  the  debts  due  the  testa- 
tor, and  diligence  does  not  require 
him  to  sue  upon  claims  at  the  first 
term  of  court  after  he  qualifies. 

Eklwards'  e:xx.  v.  Eidwards,  8  Ky. 
Opin.  661. 

Where  an  insolvent  debtor  to  an 
estate  has  a  claim  against  the  estate, 
and  the  administrator  fails  to  withhold 
money  due  to  such  debtor,  but  pays 
him  in  full  and  is  unable  to  collect 
the  debt  due  the  estate,  he  is  liable 
for  negligence  in  having  paid  such 
debtor. 

Jones'   Admr.    v.    Shy's   Admr.,    8 
Ky.  Opin.  890. 

Where  there  are  Joint  administra- 
tors, each  signing  the  bond  with 
others,  they  become  sureties  for  each 
other;  and,  when  one  resigns  or  is 
discharged  as  administrator,  he  is 
still  liable  on  the  bond. 

Smith    v.    Shoeman,   9   Ky.   Opin. 
905. 

The  property  of  an  executor's  wife, 
who  is  also  a  devisee  interested  in 
the  administration  of  the  estate,  is  not 
hable  to  be  taken  by  co-devisees  to 
make  good  any  losses  they  may  have 
sustained  through  the  default  of  the 
executor,  their  remedy  being  a  suit 
on  the  executor's  bond. 

Pai^e  V.  Holman,  9  Ky.  Opin.  234. 

One  who  has  taken  every  required 
step  to  collect  a  debt,  by  bringing 
suit,  taking  judgment  and  issuing  exe- 
cution, can  not  be  regarded  as  negli- 
gent, simply  because  he  did  not  file 
the  claim  against  an  insolvent  estate. 
Eastin  &  Wilson  v.  Bierbowen  & 
Wilson,  9  Ky.  Opin.  758. 


The  sureties  on  an  administrator's 
bond  are  not  liable  for  the  proceeds  of 
land  sold  under  a  decree  or  judgment, 
although  sold  at  the  instance  of  the 
administrator. 

Stuart  V.  Hathaway,  11  Ky.  Opin. 
800. 

§528.  Property   covered. 

Where  by  the  terms  of  a  will  the 
interest  from  a  certain  sum  of  money 
is  given  to  the  widow,  said  sum  being 
given  to  a  husband  and  wife  in  a  fore- 
eign  state,  and  by  agreement  between 
said  widow  and  the  owners  of  the 
fund  it  is  agreed  that  the  husband 
shall  take  such  money,  not  as  trus- 
tee but  as  owner,  and  pay  the  widow 
the  interest  each  year,  and  such  fund 
never  came  into  the  hands  of  the 
executor  of  the  will,  he  and  his  sure- 
ties are  not  liable  to  account  therefor, 
upon  the  holder  and  owner  of  such 
fund  becoming  bankrupt. 

Hessey's  Exr.   v.   Hessey,   10  Ky. 
Opin.  902. 

§529.  Functions  and  acts  covered. 

The  obligation  of  sureties  on  the 
bond  of  an  administrator  is  to  an- 
swer for  the  personal  assets  that  come 
or  ought  to  have  come  to  the  hands  of 
the  administrator  and  their  liability 
can  not  be  enlared  without  their  con- 
sent. 

Stuart  v.  Hathaway,  11  Ky.  Opin. 
800. 

§531.  Discharge  of  sureties. 

To  entitle  the  sureties  in  a  new 
bond  to  contribution  from  the  sureties 
in  the  former  bond,  they  must  be 
brought  before  the  court  in  the  action 
in  which  they  are  defendants,  and  it 
is  not  the  duty  of  the  plaintiff  in  the 
action  to  do  this  for  them. 

Luckett   V.   Beavon,   4    Ky.    Opin. 
402. 

A  surety  for  an  executor  to  whom 
a  decedent's  estate  has  been  trans- 
ferred, is  discharged  from  all  liability 
as  such  to  a  distributee,  devisee  or 
ward  when  five  years  shall  have 
elapsed  without  suit  after  the  cause 
of  action  accrued. 

Hoskins  v.  Cook,  8  Ky.  Opiln.  851. 

§537.  Actions. 

In  an  action  on  an  administrator's 
bond,  the  mere  allegation  in  substance 


831     (fi  537)  BXR8.  AND  ADMRS.  XIII.  XIV.— EXEMPTIONS  I.  A.  (5  1)    832 


that  the  administrator  executed  the 
bond  for  the  performance  of  his  duties 
SLCCOTding  to  law,  is  a  conclusion  of 
law  and  insufficient,  since  it  should 
appear  from  the  petition  what  the 
stipulations  of  the  bond  are,  so  that 
the  court  may  know  whether  liability 
exists. 

Curds,   Admr.,   ▼.   Curds,   E2xr.,   6 
Ky.  Opin.  442. 

Where  neither  the  terms  nor  the 
substance  of  an  administrator's  bond 
are  set  out  in  the  petition,  the  filing 
of  a  copy  of  the  bond  with  the  petition 
does  not  dispense  with  the  necessity 
of  setting  out  the  undertaking  as 
entered  in  the  pleading  itself. 

Reno  V.  Davis,  6  Ky.  Opin.  537. 

In  an  action  by  a  legatee  on  the 
bond  of  the  executor,  the  personal 
representatives  of  deceased  legatees 
should   be   made   parties. 

Day  V.  Grady,  7  Ky.  Opin.  603. 

If  suit  on  an  executor's  bond  was 
not  Instituted  within  five  years  from 
the  time  when  distribution  should  have 
been  made,  the  sureties  on  the  bond 
may  defeat  recovery  by  pleading  the 
statute  of  limitations. 

Day  V.  Grady,  7  Ky.  Opin.  603. 


XIV.    EXECUTORS   DB    SON    TORT. 

§539.  Operation  and  effect  of  un- 
authorized acts. 
Where  an  executor  in  accepting  the 
conveyance  of  a  house  and  lot,  acted 
for  the  estate,  with  reasonable  pru- 
dence and  discretion,  loss  resulting 
from  the  burning  of  the  house  should 
not  fall  on  the  executor,  but  upon  the 
estate. 

Graves  v.  Motherhead,  7  Ky.  Opin. 
212. 


EXEMPLARY  DAMAGES. 

See  Damages,  V. 

For  assault  and  battery,  see  Assault 
and  Battery,  §  39. 

Not  recoverable  in  action  on  attach- 
ment bond,  see  Attachment.  §  351. 


EXEMPTIONS. 

I.  NATURE  AND  EXTENT. 

(A)  NATURE,   CREATION,  DURA- 

TION,     AND      EFFECT     IN 

GENERAL. 
S  1.  Nature  of  right 
S  4.  Construction     of     exemption 

laws  in  general. 

(B)  PERSONS  ENTITLED. 
S  18.  Housekeepers. 

§20.  Children. 
§  26.  Residence. 

(C)  PROPERTY       AND       RIGHTS 

EXEMPT. 

§  32.  Property  within  general  ex- 
emption. 

§  33. Nature  tn  general. 

§  39.  Food  and  provisions. 

§  46.  Material  and  stock  in  trade. 

§  49.  Pension  money. 

§  53.  Proceeds  of  exempt  prop- 
erty. 

§  54. In  general. 

III.  WAIVEIR  OR  FORFEITURE 

§92.  Contracts  waiving  prospec- 
tive exemption. 

5  93.  Acts  or  omissions  constltur 
ting  waiver  in  general 

§  95.  Consent  to  levy  and  sale. 

IV.  PROTECTION     AND     ENFORCE- 

MENT  OF  RIGHTS. 
§  106.  Statutory  provisions. 
§  126.  Selection. 
§  131.  Denial    or   infringement  of 

rights. 
§  133. Lievy  on  or  sale  of  ex- 
empt property. 
See    E2xecutors    and    Administrators. 

S53;  Homesteads. 
Of  agricultural   land  from   municipal 
taxation,     see    Municipal    Corpora- 
tions, §967. 
Of  bankrupt,  see  Bankruptcy,  §  394. 


I.   NATURE   AND   EXTENT. 

(A)     NATURE,     CREATION,     DURA- 
TION,   AND    EFFECT    IN 
GENERAL. 

§  1.  Nature  of  right. 

The  right  of  exemption  depends 
upon  the  present  and  actual  purpose 
and  intention  of  the  debtor  to  use  and 
enjoy  the  property  sought  to  be  ex- 
empted as  a  home  for  himself  and 
family,  and  does  not  exist  where  the 
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residence   of   the   debtor   is    perman- 
ently located  elsewhere. 

Wilson  V.  Stoner,  5  Ky.  Opln.  761. 

§4.  Construction  of  exemption  laws  in 

general. 
While  exemption  laws  are  entitled 
to  a  liberal  construction,  exemptions 
exist  by  virtue  of  the  statute  only  and 
one  to  be  entitled  to  their  benefit 
must  show  that  he  comes  within  the 
meaningr  of  the  statute. 

Hudspeth    t.     Harrison,     13     Ky. 

Opin.  25. 

(B)    PERSONS    ENTITLED. 

§18.  Housekeepers. 

In  the  absence  of  a  contract  by 
which  a  debtor  is  deprived  of  the  right 
to  claim  an  exemption  against  a  debt, 
the  only  inquiry  to  be  determined  is 
whether  the  debtor  is  a  bona  fide 
housekeeper  with  a  family  resident  in 
this  state,  and  whether  the  thing 
claimed  as  exempt  is  embraced  by  the 
statute. 

Patterson  v.  Mosby,  10  Ky.  Opin. 
576. 

§20.  Children. 

The  claims  of  a  poor  and  indigent 
mother  upon  her  son  for  support  are 
greater  than  the  claims  of  creditors. 
Wade   V.   Lyman   A   Bronston,    7 
Ky.  Opin.  427. 

§26.  Residence. 

If  the  actual  residence  of  the  hus- 
band is  on  the  wife's  land,  he  can  not 
assert  any  claim  to  exemptions  in  land 
owned  by  him  adjoining  or  elsewhere, 
nor  is  the  court  compelled  in  every 
judgment  rendered  to  reserve  the 
right  of  homestead  In  the  land,  when 
no  such  right  is  asserted. 

Wilson  V.  Stoner,  5  Ky.  Opin.  751. 

(C)    PROPERTY   AND    RIGHTS    EX- 
EMPT. 

§32.  Property  within  general  exemp- 
tion. 
A  housekeeper  with  a  wife  and  chil- 
dren, is  entitled  to  two  work  beasts, 
and  the  horse  in  question  although 
only  nineteen  months  old,  and  never 
having  been  worked,  being  of  the  spe- 
cies to  which  the  execution  applies, 
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and  being  intended  for  the  use  of  the 
family,  is  exempt  from  execution. 
McClanahan  v.  McGill,  1  Ky.  Opin. 
178. 

Property  that  is  exempt  from  lia- 
bility for  the  debts  of  the  husband, 
may  be  conveyed  in  trust  for  the  use 
of  the  wife,  and  a  subsequent  attempt 
to  create  a  lien  upon  same  by  the  hus- 
band will  not  afTect  the  title  he  had 
already  conveyed. 

Wright  V.  Nevill,  2  Ky.  Opin.  286. 

§33. Nature  in  general. 

If  an  execution  debtor  has  not  a 
sufficiency  of  provision  to  sustain  his 
family  one  year,  the  officer  collecting 
the  execution  must  make  up  the  defi- 
ciency of  exempted  property  by  setting 
apart  to  the  debtor  "so  much  of  the 
live  stock  suitable  for  the  purpose,  and 
of  the  growing  crop,  if  any,  as  may  be 
necessary  to  supply  it;"  and  if  horses, 
etc.,  can  not  be  taken  out  because 
unsuitable  for  food,  and  for  the  same 
reason  tobacco,  cotton  and  crops  of 
that  character  can  not  be  claimed  by 
the  debtor. 

Russell  v.  Marr,  9  Ky.  Opin.  592. 

§39.  Food  and  provisions. 

Under  the  exemption  law  relating  to 
bread  stulTs  and  animal  food,  tobacco 
is  not  exempt  as  an  article  of  food. 
Stone   V.    Hales   &    Moss,   7    Ky. 
Opin.  110. 

§46.  i\^ateriais  and  stock  in  trade. 

Lumber  and  materials  of  a  cabinet 
maker,  in  his  possession,  are  not  ex- 
empt from  levy  under  the  statute. 

Hicks  V.  Enigglns,  4  Ky.  Opin.  41. 

§49.  Pension  money. 

The  bounty  and  back  pay  of  a  de- 
ceased soldier  who  died  in  service 
during  the  civil  war,  and  which  is 
made  payable  to  the  widow  and  chil- 
dren of  such  soldier,  is  not  subject 
to  the  debts  of  the  deceased  soldier. 
Avery  v.  Carter,  7  Ky.  Opin.  200. 

The  exemption  of  pension  money 
from  liability  for  the  debts  of  the 
pensioner  does  not  extend  beyond  the 
time  of  its  receipt  by  him. 

Hudspeth     v.     Harrison,     13     Ky. 
Opin.  25. 
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Money  received  from  the  United 
States  government  as  a  pension  is 
exempt  from  claims  of  creditors  until 
It  reaches  the  hands  of  the  pensioner; 
after  that  it  is  liable  for  his  debts* 
and  so  is  property  bought  with  it. 
Herreld  v.  SklUe'kn's  Assignee,  13 
Ky.  Opin.  353. 

Pension  money,  when  it  reaches  the 
hands  of  the  pensioner  ceases  to  be 
secure  from  the  creditor,  and  when 
invested  in  property  such  property 
may  be  sold  to  satisfy  the  creditors' 
claims. 

Ashley  v.  Terry,  13  Ky.  Opin.  405. 

Money  in  the  possession  of  ^the 
agents  of  the  government  or  in  tran- 
sit to  the  pensioner  can  not  be  at- 
tached, but  when  received  and  de- 
posited with  or  loaned  to  another,  it 
may  be  attached  or  garnished,  and 
when  invested  in  real  estate  it  may  be 
subjected,  although  conveyed  to  the 
wife,  nor  can  the  homestead  be  re- 
lieved from  the  burden  if  acquired 
after  the  creation  of  the  debt. 

Carter  &  Co.  v.  Strange,  13  Ky. 
Opin.  650. 

§53.  Proceeds  of  exempt  property. 

§54. In  general. 

It  is  the  duty  of  one  causing  a  levy 

to  be  made  on  exempted  property  to 

see  that  the  proceeds  are  paid  to  the 

person  entitled  to  such  exemption. 

Forsythe  v.  George,  10  Ky.  Opin. 

499. 

III.   WAIVER  OR  FORFEITURE. 

§.92.  Contracts  waiving  prospective 
exemption. 
A  contract  not  to  claim  the  benefit 
of  the  exemption  is  executory  and  does 
not  bind  the  person  entitled  to  the 
exemption. 

Harrison's    Trustee    v.    Kuntz,    8 
Ky.  Opin.  688. 

§93.  Acts  or  omissions  constituting 
waiver  In  general. 
One  who  stands  by  and  permits  his 
property  to  be  sold  without  asserting 
any  claim  of  exemption  waives  any 
such  right  of  exemption. 

Covert  V.  Bethel,  10  Ky.  Opin.  50. 


The  failure  of  a  defendant  in  a  pro- 
ceeding under  a  distress  warrant  to 
bring  an  action  to  recover  the  posses- 
sion of  exempted  com  taken  under 
the  warrant,  or  to  execute  a  bond  and 
move  for  a  judgment  on  it,  and  for 
judgment  that  the  com  was  exempt, 
amounts  to  a  waiver  of  the  defendant's 
exemption  rights. 

Connor  v.  Botts,  11  Ky.  Opin.  13i 

§95.  Consent  to  levy  and  sale. 

A  debtor  may  protect  his  surety  in 
a  replevin  bond  by  surrendering  to  the 
sheriff  property  exempt  from  execu- 
tion, and  after  the  sherifE  has  accepted 
such  property  to  be  sold  in  satisfac- 
tion of  the  debt,  it  is  then  too  late 
for  such  debtor  to  object  to  such  prop- 
erty being  sold. 

Ponder  v.  Webb,  10  Ky.  Opin.  745. 

IV.    PROTECTION    AND    ENFORCE- 
ME2^T  OP  RIGHTS. 

§106.  Statutory  provisions. 

The  court  will  give  a  liberal  con- 
struction to  statutory  provisions  relat- 
ing to  exemption  of  property  for  tl^e 
benefit  of  housekeepers. 

Stone   V.    Hales    &    Moss,   7  Ky. 
Opin.  110. 

§126.  Selection. 

A  judgment  defendant  has  a  rigbt 
to  elect  what  property  he  will  retain 
under  his  exemption  against  an  ex- 
ecution, and  when  he  elects  to  retain 
a  certain  horse,  but  the  sheriff  levies 
upon  and  sells  it  first,  taking  an  in- 
demnity bond  from  the  plaintiff,  the 
debtor  is  entitled  to  recover  the  value 
of  the  property  upon  the  bond  given. 
Westerfleld  v.  Moreland,  11  Ky. 
Opin.  247. 

§131.  Denial  or  infringement  of  rights. 

§  133d Levy   on   or   sale  of  exempt 

property. 
Where  a  creditor  sells  property  of 
the  debtor  which  is  exempt  from  sale, 
the  creditor  may  be  required  to  ac- 
count for  the  value  of  the  property 
thus  sold. 

Levell  V.  Elliott,  7  Ky.  Opin.  i09. 

EXHIBITS. 

See  Pleading,  §  307. 
Action  on  note,  see  Bills  and  Notes. 
9  488. 
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Aid  to  pleading,  see  Pleading,  §  310. 

Curing  defect  in  petition,  see  Plead- 
ing, §  400. 

Variance  between  pleading  and  ex- 
hibit, see  Pleading,  §  394. 


EXPATRIATION. 

See  Citizens,  S  13. 

As  a  punishment,  see  Citizens,  §  13. 


EXPENSES. 

Of  administration,  see  Executors  and 
Administrators,  S  482. 


EXPERTS. 

Opinions  of,  see  Criminal  Law,  S  482; 
Evidence,  §  569. 


EXPRESS  COMPANY. 

Loss  of  goods  by  robbery,  see  Carriers, 
S  118. 

EXTORTION. 

§11.  Penalties  and  actions  therefor. 

A  petition  to  recover  back  money 
obtained  by  extortion  under  color  of 
legal  proceedings,  held  insufficient  and 
subject  to  demurrer. 

Griffith  V.  McDanlel,  6  Ky.  Opln. 
203. 


FACTORS. 

Duties   of  commission  merchant,   see 

Principal  and  Agent,  S  48. 
Liability  for  negligence  in  selling,  see 

Principal  and  Agent,  §  79. 
§1.  Who  are  factors. 

A  factor  is  one  who  may  buy  and 
sell  in  his  own  name  as  well  as  In  the 
name  of  his  principal,  and  is  intrusted 
with  the  possession,  management,  con- 
trol and  disposal  of  the  goods  to  be 
bought  and  sold,  and  has  a  special 
property  in  them. 

Graham  &  Co.  v.  Duckwall,  Fitch 
&  Co.,  5  Ky.  Opln.  495. 


FALSE  IMPRISONMENT. 

I.  CIVIL  LIABIUTY. 

(A)  ACTS  CONSTITUTING  FALSE 

IIMPRISONMENT    AND    LIA- 
BILITY THEREFOR. 

§   9.  Defenses. 

§  12. ^Judlcial  process. 

(B)  ACTIONS. 
§20.  Pleading. 
§  37.  Trial. 

§  40. ^Instructions. 


I.  CIVIL  LIABILITY. 

(A)    ACTS    CONSTITUTING    FALSE 
IMPRISONMENT  AND  LIABIL- 
ITY THEREFOR. 

§   9.  Defenses. 

§  12.— Judicial  process. 

A  defendant  to  a  suit  for  false  im- 
prisonment, who  is  a  constable  acting 
under  an  order  of  a  Judicial  tribunal, 
and  who  served  a  writ  valid  on  its 
face,  issued  to  him  by  a  Judge,  as  to 
whom  it  is  not  averred  that  he  did  not 
have  Jurisdiction  to  Issue,  is  not  liable. 
Parker  v.  Hamilton,  13  Ky.  Opin. 
295. 

<B)  ACTIONS. 

§20.  Pleading. 

A  petition  for  false  imprisonment  is 
bad  where  it  shows  that  the  imprison- 
ment was  upon  a  commitment  from  a 
Justice  of  the  peace,  and  there  is  no 
averment  that  the  Justice  acted  cor- 
ruptly. 

Westersthorn  v.  Dunleavy,  9  Ky. 
Opln.  635. 

A  petition  for  false  Imprisonment 
against  a  Justice  of  the  peace  is  in- 
sufficient which  alleges  only  that  plain- 
tiff "was  wantonly,  maliciously  and 
unlawfully  arrested  and  deprived  of 
his  liberty,  by  the  defendants  (naming 
them)  on  the  false  and  pretended 
charge  of  a  contempt  offered  to  the 
couri  of  the  defendant  (naming  him) ; 
that  by  reason  of  said  wanton  and 
malicious  acts  of  defendants  plaintiff 
was  damaged  In  the  sum  of  one  thou- 
sand dollars,"  since  such  a  petition 
fails  to  allege  that  the  Justice  had  no 
Jurisdiction  in  the  matter,  and  it  is 
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not  made  good  by  the  allegations  of 
the  answer. 

Parker  v.  Hamilton,  13  Ky.  Opin. 
295. 

§  37.  Trial. 

§  40. Instructlona. 

In  an  action  for  false  imprisonment, 
where  the  plaintiff's  own  evidence 
shows  that  he  invited  the  arrest  and 
courted  the  imprisonment,  it  is  not 
error  to  give  a  peremptory  instruc- 
tion for  the  defendant. 

Chelf  v.  Austin  &  Averill.  4  Ky. 
Opin.  171. 


FALSE  PRETENSES. 

§    3.  Elements  of  offenses. 

§    4. In  general. 

§    7. Nature  of  pretense. 

§   8. Falsity    of   pretense   and 

knowledge  thereof. 
§  25.  Indictment  or  information. 
S  26. Requisites  and  sufficiency 

in  general. 

§  3.  Elements  of  offenses. 

§4. In  general. 

Special  damages  in  a  case  like  this 
can  be  recovered  only  where  the  false 
representations  are  made  maliciously 
and  with  intent  to  injure,  and  it  must 
appear  that  actual  injury  was  thereby 
done,  and  it  is  not  enough  to  charge 
that  a  creditor  is  induced  to  sue  and 
attack  by  reason  of  false  and  malicious 
representations,  it  must  be  alleged 
that  the  attachment  was  discharged 
on  the  hearing  of  the  case. 

Kenner  v.  Mclntyre,  5  Ky.  Opin. 
527. 

§  7. Nature  of  pretense. 

Before  one  can  be  convicted  of  vio- 
lating the  statute  against  obtaining 
property  by  false  pretenses,  it  must 
be  shown  that  the  false  pretenses  of 
statements  made  were  as  to  a  fact 
in  the  past  or  present,  and  not  of 
something  to  be  done  in  the  future; 
and  it  must  be  shown  that  those  part- 
ing with  their  property  had  no  knowl- 
edge of  the  falsity  of  the  statements 
made. 

Commonwealth    v.    Thompson,    9 
Ky.  Opin.  932. 


§8^—— Falsity  of  pretense  and  knowl- 
edge thereof. 

Where  appellant  pretended  to  sell 
whiskey  for  appellee  at  |1.50  per  gal- 
lon to  induce  him  to  accept  the  sup- 
posed price  under  the  mistaken  belief, 
wrongfully  induced  by  appellant,  that 
he  had  in  good  faith  sold  the  whiskey 
at  that  price  to  another,  with  the  in- 
tention to  profit  by  this  imposition, 
and  the  appellant  did  so  profit  by  the 
sale  of  the  whiskey  at  a  greatly  ad- 
vanced price,  appellee  may  recoTer 
the  value  of  the  whiskey  at  the  time 
of  the  pretended  sale  from  appellant 
and  those  in  combination  with  him  In 
the  perpetration  of  the  fraud. 

Kennady  v.   Jordan,   1   Ky.  Opin. 
216. 

§25.  Indictment  or  information. 

Where  the  indictment  charges  that 
the  defendant  willfully  and  knowing 
misrepresented  the  number  and  qual- 
ity of  the  watches  and  chains  contain- 
ed in  a  box,  and  the  genuineness  of 
the  note  on  O,  by  said  misrepresenta- 
tion as  to  the  value  of  the  propertr 
delivered  he  deceiv&d  E  as  to  his  abil- 
ity to  repay  the  loaned  money;  and  the 
offense  was  sufficiently  charged. 

Converse  v.  Commonwealth.  5  Ky. 
Opin.  228. 

§  26.— *— Requisites   and    sufficiency  In 

general. 
It  is  not  sufficient  in  an  indictment 
for  obtaining  money  by  false  pretensea, 
to  aver  that  the  representations  made 
were  false,  but  It  must  be  alleged  in 
addition  that  the  defendant  knew  them 
to  be  false. 

Martin   v.   Commonwealth,   8  Ky. 

Opin.  400. 

FALSE  REPRESENTATIONS. 
By  purchaser,  see  Sales,  S  42. 

FALSE  SWEARING. 

See  Perjury. 

FEES. 

Attorney's    fees,    see    Attorney    and 

Client,  IV. 
Clerks  of  courts,  see  Clerks  of  Courts. 

S  10. 
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Contingent    fee,     see    Attorney    and 

Client  §§  146,  149. 
Of  county  attorney,  see  District  and 

Prosecuting  Attorneys,  §  4. 
Of    court    stenographer,     see    Costs, 

§189. 
Witness  fees,  see  Witnesses,  §  23. 

FEE  SIMPLE. 

See  Deeds,  §  124;  Estates,  §  5. 

Wills,  §§  596,  597;  Conditional  fee,  see 

Wills,  S  603. 
Qualified    or    defeasible,    see    Wills, 

§  602. 
Title  by  adverse  possession,  see  Deeds, 

§  124. 

FENCES. 

§11.  Division  of  partition  fence 
between  landowners. 

§  12. In  general. 

§  26.  Removal  or  destruction  of 
fences. 

Duty  to  construct  and  maintain  fence, 

see  Railroads,  §  411. 
liability   for   failure   to   erect   fence, 

see  Railroads,  §  103. 

§11.  Division    of    partition    fence    be- 
tween landowners. 

§12. In  general. 

A  verbal  agree m-ent  by  adjoining 
landowners  to  each  maintain  a  de- 
signated portion  of  a  partition  fence 
does  not  run  with  the  land  and  is  not 
binding  on  the  grantees  of  either  of 
the  parties  to  such  agreement. 

Broad dus  v.  Easter,   8  Ky.  Opin. 
537. 

An  agreement  between  the  owners 
of  adjacent  lands  for  erecting  and 
keeping  up  a  division  fence,  only  runs 
with  the  land,  when  reduced  to  writ- 
ing and  signed,  acknowledged  and  re- 
corded as  prescribed  by  the  statutes. 
Broad  dus  v.  Easter,  8  Ky.  Opin. 
537. 

Adjoining  landowners  in  maintain- 
ing a  partition  fence  are  each  bound  to 
keep  up  a  lawful  fence  on  their  re- 
spective portions,  and  where  one  own- 
er fails  to  do  so,  and  his  cattle  break 
through  and  damage  the  other,  such 
person  so   failing  is   liable  for  such 


damages  if  the  other  owner  has  main- 
tained his  portion  of  such  fence. 

Mitcheson  v.  Norse,  9  Ky.  Opin. 
683. 

§  26.  Removal  or  destruction  of  fences. 
Where  an  owner  of  land  permits  an 
adjacent  owner  to  join  his  fence  to 
the  former's  gate,  thereby  enclosing 
the  latter's  land,  the  former  can  not 
legally  enter  and  remove  the  gate 
without  reasonable  notice  to  the  lat- 
ter of  his  intention  to  remove  it. 

Burries  v.  Agnew,  6  Ky.  Opin.  10. 

FERRIES. 

I.  ESTABLISHMENT  AND  MAINTE2^- 
ANCB. 
§    1.  Right  to  establish  and  main- 
tain in  general. 
§   9.  Franchises  and  privileges. 
§  21.  Location. 
n.RE»ULATION  AND   OPERATION. 
§  33.  Actions  for  injuries. 
§  34.  Penalties    for    violations    of 
regulations. 

I.     ESTABLISHMENT     AND     MAIN- 
TENANCE. 

§  1.  Right  to  establish  and  maintain  in 

general. 
The  transportation  of  persons  across 
the  Cumberland  river  at  a  point  within 
one  mile  of  an  established  ferry,  for 
the  purpose  of  trading  with  the  trans- 
porter is  a  transportation  for  a  reward 
within  the  meaning  of  Gen.  Stat.  1881, 
ch.  19,  §  42,  and  such  merchant  may 
be  enjoined  from  making  such  trans- 
portations. 

Kevil   V.   Wharton,   12   Ky.   Opin. 

339. 

§9.  Franchises  and  privileges. 

Where  both  parties  assumed  that  a 
legal  ferry  already  existed  at  or  near 
the  point  proposed,  and  the  ground  of 
controversy  is  as  to  which  of  them 
owns  the  privilege,  the  question  can 
not  be  settled  in  a  proceeding  com- 
menced in  the  county  court  upon  a 
motion  to  establish  a  new  ferry. 

Gresham  v.  Gresham,  5  Ky.  Opin. 
665. 

§21.  Location. 

Under  a  law  that  no  ferry  shall  be 
established  within  less  than  a  mile  of 
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the  place,  in  a  straight  line,  of  any 
other  ferry,  unless  it  be  in  a  town  or 
city,  or  where  an  impassable  stream 
intervenes,  it  is  held  that  a  second 
ferry  may  be  established  at  a  town  of 
one  hundred  thirty  inhabitants,  where 
there  is  already  a  ferry  within  one 
mile  but  which  can  only  be  reached 
by  traveling  a  distance  of  more  than 
one  mile  because  of  an  impassable 
ravine  in  which  is  a  small  stream  of 
water. 

Southworth  v.  Lutch,  12  Ky.  Opln. 
123. 

II.  REXJULATION  AND  OPERATION. 

§  33.  Actions  for  injuries. 

In  the  absence  of  an  order  of  the 
county  court  permitting  plaintiff  as 
relator  to  sue  the  defendant  ferryman, 
plaintiff  must  disclose  some  interest  in 
himself,  showing  that  his  rights  have 
been  affected  in  some  way  because 
of  the  failure  of  defendant  to  conduct 
and  keep  his  ferry  as  required  by  law, 
plaintiff's  remedy  for  mere  injury  to 
himself  being  by  acting  on  the  ferry- 
man's bond,  and  not  the  revocation  of 
the  license. 

Commonwealth    v.    Little,    6    Ky. 
Opin.  440. 

§34.  Penalties  for  violations  of  regu- 
lations. 
Where,   in  a  proceeding  against  a 
ferryman  for  failure  to  comply  with 
the  law,  the  charge  is  a  general  one 
that  defendant  has  failed  to  comply 
with  the  law,  it  is  too  general  and  In- 
definite to  support  the  proceeding. 
Commonwealth   v.    Little,    6    Ky. 
Opin.  440. 


FIDUCIARY  RELATION. 

See  Attorney  and  Client;  FYauduleni 
Conveyances,  I,  F;  Guardian  and 
Ward;  Husband  and  Wife;  Parent 
and  Child;   Trusts. 


FILING. 

Bill  of  exceptions,  see  Ehcceptions,  Bill 

of,  §§  38,  57. 
Waiver  of  omllssion  to  mark  answer 

filed,  see  Pleading,  S  405. 


PILING  AWAY. 

Of   civil    causes,    see    Dismissal  and 

Nonsuit,  S  60. 
Of    indictment — ^Elffect,    see   Criminal 

Law,  S  303. 


FINALITY. 
Of  determination,  see  Appeal,  §  66. 

FINAL  JUDGMENTS. 

See  Appeal,  III,  D. 

Finality  as  to  all  parties,  see  Appeal, 
fi  79. 

FINDINGS. 

By  court,  when  treated  as  verdict  of 
Jury,  see  Appeal,  §  135. 

Consideration  of  on  appeal,  see  Ap- 
peal, SS  1007,  1010. 

Of  court — Conclusiveness,  see  Appeal 
§  1008. 

Of  court  Commissioner,  see  Court 
Commissioners,  §  5. 

Of  court  have  weight  of  verdict,  see 
Appeal,  §  931. 

Of  referee  or  commissioner,  see  Ap- 
peal, §9  1016,  1017. 

Presumption  that  evidence  supports, 
see  Appeal,  §  907. 

Special  findings  by  jury,  see  Trial. 
9  349. 

When  not  disturbed  on  appeal,  see 
Appeal,  9  1010. 

FIRES. 

See  Negligence,  9  21;  Railroads,  X.  L 
Care  required  of  railroad  company  to 

prevent  fire,  see  Railroads,  9  453. 
Right  to  destroy  building  to  arrest  con- 

fiagration,  see  States,  9  86. 

FIXTURES. 

9  13.  Between  landlord  and  tenant 

and  their  privies. 

9  15. Trade  fixtures. 

9  21.  Between     vendor    and    pnr- 

chaser    of     land     and    their 

privies. 
9  35.  Actions  relating  to  fixtures. 
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§  13.  Between  landlord  and  tenant  and 

their  privies. 

§15* ^Trade  fixtures. 

Under  the  law  of  fixtures  it  is  held 
that  the  placing  on  the  premises  by 
the  lessee  of  implements  for  the  pur- 
pose of  operating  mines  thereon  under 
the  contract  of  lease,  would  not  give 
the  owner  of  the  freehold  a  claim  to 
the  fixtures,  when  they  can  be  re- 
moved without  causing  material  in- 
jury to  the  estate,  since  they  remain 
the  unquestionable  property  of  the 
lesseea 

Mead  y.  Lansdowne,  2  Ky.  Opin. 

279. 

Where  a  contract  for  the  lease  of 
a  salt  mine,  amongst  others,  contain- 
ed the  following  clause:  '*Any  ma- 
terials and  implements  the  said  Mead 
may  place  upon  the  premises  for  the 
manufacture  of  salt,  and  not  counted 
fixtures,  he.  Mead,  shall  have  the 
right  to  remove  for  his  use,  unless 
said  Dr.  Lansdowne  chooses  to  pay 
said  Mead  for  the  same  at  a  fair  valu- 
ation;" this  will  not  vary  the  legal 
signfication  of  the  term  "fixtures," 
the  implements  being  merely  erected 
for  the  purpose  of  trade,  were  sub- 
ject to  removal  by  the  tenant. 

Mead  v.  Lansdowne,  2  Ky.  Opin. 
279. 

§  21.  Between  vendor  and  purchaser  of 
land  and  their  privies. 
Where  land  is  conveyed  on  which  is 
located  a  mill,  in  which  is  machinery, 
and  no  lien  is  reserved  on  such  ma- 
chinery, the  person  receiving  such 
conveyance  is  not  guilty  of  conversion 
by  selling  the  same. 

Finnell  v.  Sage,  9  Ky.  Opin.  249. 

Neither  a  flouring  mill  nor  the  ma- 
chinery in  it  is  a  fixture,  and  where 
land  is  sold  on  which  Is  located  such 
a  mill,  the  mill  and  machinery  go 
with  the  land,  where  not  reserved  in 
the  conveyance. 

Flnnell  v.  Sage,  9  Ky.  Opin.  249. 

Wlien  chattels  are  attached  to  the 
realty  or  adapted  to  use  in  connection 
with  the  purpose  for  which  the  prem- 
ises are  being  used  and  for  which 
they  are  specially  adapted,  such  chat- 


tels must  be  regarded,  between  vendor 
and  vendee,  as  fixtures. 

Kinnaird  v.  Shannon,  10  Ky.  Opin. 
212. 

§  35.  Actions  relating  to  fixtures. 

Whether  structures  and  machinery 
attached  to  land  mortgaged  or  sold  are 
real  or  chattel  fixtures,  is  a  question 
of  fact. 

Gaines  v.  Scales,  6  Ky.  Opin.  479. 

FOOD. 

Exemption  from  execution,  see  Exemp- 
tions, §  39. 

Right  to  sell  fruits  preserved  in  liquor, 
see  Intoxicating  Liquors,  §  132. 

FORBEARANCE. 

As  consideration  for  contract,  see 
Contracts,  §  70. 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

I.  CIVIL  LIABILITY. 

§  3.  Right  of  entry  to  take  pos- 
session without  action. 

§    7.  Grounds  of  action  in  general. 

§  10.  Right  of  plaintiff  to  posses- 
sion. 

§  14.  Persons  entitled  to  sue. 

§  15.  Persons  against  whom  action 
may  be  brought. 

§  18.  Parties. 

§  22.  Pleading. 

§  29.  Evidence. 

§  30.  Damages. 

§  31.  Trial. 

I.  CIVIL  LIABILITY. 

§3.  Right  of  entry  to  tal<e  possession 
without  action. 
An  owner  of  land  may  take  posses- 
sion of  premises  where  he  has  been 
dispossessed    by    a   mere    trespasser 
who  sets  up  no  claim  to  the  land. 
Sandford  v.  Kemper,  6  Ky.  Opin. 
375. 

Right  of  possession  is  the  gist  of 
the  action  of  forcible  detainer,  and  a 
verdict  and  judgment  for  restitution 
is  a  complete  bar  to  suit  for  acts  done 
in  the  prudent  execution  of  the  writ. 
Gore  V.  Bates,  9  Ky.  Opin.  171. 
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§7.  Grounds  of  action  in  general. 

The  mere  holding  over  by  a  tenant 
after  the  expiration  of  his  term,  is 
not  a  forcible  detainer,  and  a  warrant 
will  not  lie  until  there  has  been  a  re- 
fusal to  surrender  possession. 

Kennedy  v.   Collins,   6   Ky.   Opln. 
157. 

If  one  is  in  the  actual  possession 
of  land,  the  fact  that  a  prior  trespass- 
er gets  possession,  does  not  render 
the  entry  of  a  subsequent  trespasser 
less  forcible  and  wrongful  than  the 
entry  of  the  first  party  named,  and  he 
may  maintain  a  writ  of  forcible  entry 
against  the  last  trespasser. 

Alexander  v.  Fowler,  13  Ky.  Opin. 
886. 

§  10.  Right  of  plaintiff  to  possession. 

Where  a  transaction  merely 
amounted  to  an  agreement  whereby 
S  was  to  act  as  G's  agent,  entry  on 
the  land  by  G  was  not  unlawful,  and 
will  not  sustain  an  action  for  forcible 
entry  and  detainer. 

Smith  V.  Gray,  7  Ky.  Opin.  75. 

The  appellant  entered  under  a  con- 
tract as  tenant  with  the  privilege  to 
purchase  the  land  by  paying  the  speci- 
fied sum  on  a  day  named,  and,  failing 
to  comply,  he  thereby  elected  to  hold 
as  tenant,  and,  having  refused  to  sur- 
render possession  at  the  end  of  the 
year,  he  subjected  himself  to  be  pro- 
ceeded against  as  a  forcible  detainer. 
Hill  V.  Morris,  5  Ky.  Opin.  355. 

A  forcible  entry  is  an  entry  on  land 
or  tenements  without  the  consent  of 
the  person  having  the  possession  in 
fact  of  the  premises. 

Price  V.  Gatt,  5  Ky.  Opin.  572. 

Where  appellant  having  entered  and 
held  the  land  in  dispute,  as  the  ap- 
pellee's tenant  in  1869,  and  during 
that  year  verbally  negotiated  for  a 
renewal  of  his  lease  for  1870,  but  on 
the  first  day  of  that  year  refused  to 
execute  the  new  contract,  and  openly 
disclaimed  to  hold  under  the  appellee 
and  assserted  claim  to  the  possession 
exclusively  as  the  tenant  of  another, 
refusing  to  make  restitution  of  the 
premises  to  appellee,  he  Is  liable  to 
the  proceeding  by  warrant  for  forcibly 
detaining  the  possession. 

Poston  V.  Mercer,  5  Ky.  Opln.  565. 


Forcible  detainer  is  the  refusal  of  a 
tenant  to  surrender  to  his  landlord 
the  lands  or  tenements  demised,  after 
the  expiration  of  his  term. 

Price  V.  Gatt.  5  Ky.  Opin.  572. 

In  an  action  for  forcible  entry,  the 
question  as  to  which  party  is  legally 
entitled  to  the  possession  can  not  be 
considered,  and  it  is  immaterial 
whether  plaintiff's  possession  was 
right  or  wrong,  if  it  was  proved  to 
be  actual. 

Sandford  v.  Kemper,  6  Ky.  Opin. 
239. 

§14.  Persons  entitled  to  sue. 

An  action  for  forcible  entry  will  not 
lie  in  favor  of  one  who  gains  posses- 
sion merely  as  an  interloping  rambler, 
or  as  a  mere  scrambling  possession. 
Sandford  v.  Kemper,  6  Ky.  Opin. 
239. 

A  mere  contract  for  a  lease  with- 
out an  entry  does  not  vest  the  posses- 
sion in  the  lessee,  consequently  he 
can  not  maintain  an  action  for  forc- 
ible entry,  the  right  of  action  being 
in  the  landlord. 

Crawford   v.  James,   3  Ky.  OpuL 
587. 

Where  an  action  of  forcible  entry 
and  detainer  was  instituted,  and,  be- 
fore trial,  the  defendant  died  and  the 
action  was  revived  against  the  ad- 
ministrator; and  later  the  plaintilf 
having  died,  the  heirs  moved  the  court 
to  prosecute  the  action,  which  was 
denied;  the  landlord  would  have  the 
right  of  possession,  which  descended 
to  his  heirs,  and  they  could  prosecute 
the  action  in  their  name. 

Sneed's  Heirs  v.   Payne's  Admr., 
3  Ky.  Opin.  660. 

None  but  those  who  are  in  actual 

possession   when  a  forcible  entry  is 

made  have  a  right  to  the  warrant  of 

forcible  entry  under  the  statutes. 

Caskey   v.   Spradlin,   4  Ky.  Opin. 

680. 

§  15.  Persons     against    whom    action 
may  be  brought. 
The  mere  fact  of  possession  of  land 
without  the  claim  of  right  will  not 
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make  the  entry  of  the  tenant  a  forc- 
ible entry. 

Sandford  v.  Kemper,  6  Ky.  Opin. 
375. 

The  warrant  of  forcible  detainer 
is  the  proper  remedy  to  secure  the 
possession  of  real  estate  held  by  a 
tenant  under  a  written  lease,  when 
possession  is  refused  at  the  expira- 
tion of  the  tenancy. 

Walker  v.  Bush,  13  Ky.  Opin.  160. 

§  18.  Parties. 

Where  a  wife  had  the  right  to  the 
rents  and  the  use  of  premises,  the 
trustee  holding  only  the  naked  legal 
title,  the  warrants  were  properly  is- 
sued in  the  name  of  the  hushand  and 
wife. 

Robards   v.   Mason,    7   Ky.    Opin. 
285. 

§22.  Pleading. 

The  statute  requires  that  the  trav- 
erse bond  must  be  given  to  the  ad- 
versary of  the  party  traversing  with- 
in three  days  after  the  finding  of  the 
jury. 

Garrett   v.    Phillips,    5   Ky.    Opin. 
622. 

§29.  Evidence. 

On  a  traverse  of  the  finding  of  a 
Jury  in  the  country,  a  commissioner's 
deed  of  partition,  by  which  the  prem- 
ises in  contest  were  assigned  to  trav- 
erse, may  be  admitted  as  evidence  to 
establish  boundary  and  elucidate  pos- 
session. 

Gasney  v.  Downton,  3  Ky.  Opin. 
631. 

In  an  action  for  forcible  detainer, 
if  the  cause  of  action  existed  when 
plaintiff  sued  out  the  warrant,  evi- 
dence tending  to  prove  what  improve- 
ments he  had  made  subsequent  there- 
to, is  admissible,  in  an  action  for 
damages,  in  mitigation,  but  not  to  de- 
feat the  action  after  it  has  been 
brought  on  an  existing  cause. 

Brown  V.  Parker,  3  Ky.  Opin.  688. 

In  a  suit  of  unlawful  entry  and  de- 
tainer, it  is  error  to  permit  the  de- 
fendant to  show  or  prove  by  witness, 
what  improvements  he  had  made  after 
the  commencement  of  the  action. 
Brown  v.  Parker,  3  Ky.  Opin.  688. 


If  a  right  of  action  for  forcible  en- 
try and  detainer  existed  at  the  time 
of  suing  out  the  warrant,  evidence  as 
to  improvements  made  by  defendant 
after  commencement  of  the  action  is 
incompetent 

Brown  v.  Parker,  3  Ky.  Opin.  688. 

§30.  Damages. 

It  is  the  province  of  the  Jury  to  fix 
the  amount  of  damages  in  a  suit  for 
forcible  ejection,  and  it  is  only  when 
such  damages  are  excessive  and  ap- 
pear to  have  been  given  under  the 
Influence  of  passion  and  prejudice  or 
when  improper  evidence  bearing  upon 
the  measure  of  damages  is  permitted 
to  go  to  the  Jury  that  the  Court  of 
Appeals  is  authorized  to  interfere  on 
account  of  the  damages  awarded. 
Payson  &  Lyon  v.  Holden,  11  Ky. 
Opin.  771. 

§31.  Trial. 

Where  the  evidence  conduces  to  the 
conclusion  that  a  tenant  had  not  made 
the  improvements  covenanted,  a  per- 
emptory instruction  for  the  defendant 
is  improper. 

Brown  v.  Parker,  3  Ky.  Opin.  688. 

Plaintiff  having  selected  his  adver- 
sary and  executed  a  traverse  bond  to 
him,  he  is  estopped  to  deny  that  the 
finding  was  for  plaintiff  in  the  coun- 
try. 

Garrett  v.  Philliipps,  5  Ky.  Opin. 
624. 


FORECLOSURE. 

Conditions  precedent  to,  see  Mort- 
gages, §  414. 

Of  chattel  mortgages,  see  Chattel 
Mortgages,  IX. 

Of  mortgages,  see  Mortgages,  X. 

Of  mortgage  under  power  of  sale,  see 
Mortgages,  IX. 

Persons  entitled  to  foreclosure,  see 
Mortgages,  §  417. 

Right  of  Junior  incumbrancers,  see 
Mortgages,  X. 


FOREIGN   CORPORATIONS. 

Right  to  carry  on  business  within  the 
state,  see  Corporations,  XII. 
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FOREIGN  GUARDIAN. 

Actions  by,  see  Guardian  and  Ward, 
9  170. 


FOREIGN  JUDGMENT. 
See  Judgment,  XVII,  XXI,  B. 

FORFEITURES. 

Of  bail  bond,  see  Bail,  9  77. 

Of  insurance  policy,  see  Insurance,  X. 

Of  membership,  see  Beneficial  Asso- 
ciations. 9  10. 

Of  usurious  interest,  see  Usury,  9  146. 

Pleading  excessive  rate  of  interest  as 
forfeiture,  see  Usury,  9  144. 

Proceeding  to  forfeit  bail  bond,  see 
Bail,  9  82. 

Relief  from  forfeiture  of  bail  bond,  see 
Bail,  9  78. 

§4.  Grounds  in  general. 

The  object  of  the  forfeiture  or  Its 
being  made  a  part  of  the  contract,  was 
to  insure  its  fulfillment,  and  when 
this  is  the  case  and  the  party  seeking 
the  forfeiture  has  his  remedy  to  re- 
cover damages  by  suit,  the  forfeiture, 
which  amounts  to  a  penalty  only,  can 
not  be  enforced. 

Lee  V.  Davis,  5  Ky.  Opin.  617. 

Extenuating  circumstances  ,as  to 
the  forfeiture  of  the  whole  price  re- 
ceived from  the  sale  by  a  legatee, 
where  there  is  a  remainder  interest 
in  the  property,  may  arise  so  as  not 
to  deprive  him  of  that  part  of  the 
use  which  would  have  inured  to  his 
benefit. 

McGehee  v.  Ditto,  2  Ky.  Opin.  614. 

FORGERY. 

9    3.  EHements  of  offenses. 

9    5. Intent. 

9    7. Nature  of  instrument. 

9  25.  Indictment  or  information. 

9  26. Requisites  and  sufficiency 

in  general. 

9  28. Description  of  or  setting 

forth  instrument. 

9  30. Making    or   alteration    of 

Instrument. 

9  34. Issues,  proof,  and  vari- 
ance. 


9  35.  Presumptions  and  burden  of 

proof. 
9  36.  Admissibility  of  evidence. 

9  37. In  general. 

9  45.  Trial. 

9  48. Instructions. 

§3.  Elements  of  offenses. 

§5. Intent. 

In  a  prosecution  for  forgery,  it  is 
enough  to  show  that  the  accused  com- 
mitted the  forgery  for  the  fraudulent 
purpose  of  obtaining  the  possession  of 
money  or  property,  and  it  is  not  re- 
quired that  the  party  to  whom  the 
forged  instrument  was  offered  should 
have  received  it  as  genuine  or  be- 
lieved it  was  genuine. 

Doss    V.    Commonwealth,    9    Ky. 
Opin.  909. 


§7- 


■Nature  of  Instrument. 


A  receipt  is  a  writing  of  a  character 
which  is  subject  to  forgery. 

Warmouth   v.    Commonwealth.  12 
Ky.  Opin.  387. 

§25.  Indictment  or  information. 
§26. Requisites   and   sufficiency  in 

general. 
An  indictment  for  executing  a  forged 
note  is  fatally  defective,  when  it 
fails  to  allege  that  the  note  was  not 
a  genuine  note,  or  that  the  accused 
knew  it  to  have  been  a  forgery. 

Miles    V.    Commonwealth,    8    Ky. 

Opin.  385. 

An  indictment  is  defective  when  it 
attempts  to  charge  forgery  but  only 
charges  in  substance  that  the  com- 
monwealth accuses  the  defendant  of 
the  crime  of  forgery,  by  forging  the 
names  of  John  Glenn  and  Hilry  BeD 
to  a  note;  since  such  a  charge  fails 
to  set  out  how  the  offense  was  com- 
mitted, and  no  facts  are  pleaded  from 
which  it  may  appear  that  a  crime  has 
been  committed. 

Snyder  v.   Commonwealth.  9  Ky. 
Opin.  29. 

An  allegation  in  an  indictment  that 
the  accused  falsely  and  fraudulently 
forged  the  name  of  a  given  person  by 
signing  his  name  to  a  certain  paper, 
is  not  good:  but  the  charge  should 
show  that  the  name  was  signed  by 
the   accused   without  the   knowledge, 
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consent   or   authority    of   the    person 
whose  name  was  used. 

Smith  Y.  Commonwealth,   10  Ky. 
Opin.  349. 

An  indictment  attempting  to  charge 
forgery  is  insufficient  which  only 
charges  that  the  accused  "did  unlaw- 
fully forge  an  instrument,"  etc.,  and 
the  further  allegation  that  "this  writ- 
ing was  so  forged  and  falsely  made," 
since  such  allegations  state  only  con- 
clusions of  law,  and  not  statements  of 
facts  required  by  the  code. 

Commonwealth  v.  Martin,  10  Ky. 
Opin.  680. 

An  indictment  for  forgery  will  be 
upheld  as  against  a  motion  in  arrest 
of  judgment,  when  it  states  acts  con- 
stituting the  offense  of  forgery,  m 
such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what 
was  intended,  and  is  certain  enough 
for  the  court  to  pronounce  Judgment, 
on  conviction,  according  to  the  right 
of  the  case. 

Holdsworth  v.  Commonwealth,  13 
Ky.  Opin.  291. 

An  indictment  for  forgery  is  suffi- 
cient which  charges  that  the  accused 
signed  the  name  of  another  to  an 
order  for  goods  without  any  authority 
of  the  person  whose  name  he  signed 
to  the  order,  and  presented  the  order 
and  obtained  four  dollars'  worth  of 
goods  with  intention  to  defraud. 

Linville  v.  Commonwealth,  13  Ky. 
Opin.  525. 

Where  an  indictment  has  but  one 
count,  and  charges  one  with  forging 
an  Instrument,  and  then  adds  allega- 
tions as  to  what  the  accused  did  with 
the  instrument,  it  charges  but  one  of- 
fense, that  of  forgery,  the  other  allega- 
tions being  surplusage. 

Rawlins  v.  Commonwealth,  13  Ky. 
Opin.  918. 

Under  statute  (Gen.  Stat.  1883,  ch. 
29,  art.  10,  §  1)  defining  forgery,  pro- 
riding  that  "If  any  person  shall  forge 
or  counterfeit  a  bank  bill  or  note  or 
check,  or  draft  upon  a  bank,  ♦  ♦  ♦  or 
company  authorized  by  law  of  the 
United  States  or  any  state  of  the 
United  States,  ♦  *  •  or  any,  indorse- 
ment thereon*'  shall  be  fined  and  im- 


prisoned, an  indictment  is  not  suffi- 
cient which  fails  to  allege  that  the 
bank  upon  which  a  check  was  forged 
was  at  the  time  a  bank  authorized  by 
law  of  the  United  States  or  by  any 
state  of  the  United  States. 

Rawlins  v.  Commonwealth,  13  Ky. 
Opin.  918. 

§  28. Description  of  or  setting  forth 

instrument. 
An  indictment  is  sufficient  which 
sets  out  a  writing  of  a  certain  import 
in  haec  verba  and  charges  that  it 
"was  forged  and  uttered  with  the  de- 
sign to  defraud  the  Clark  County 
National  Bank." 

Stone   V.   Commonwealth,   10   Ky. 

Opin.  670. 

Where  in  an  indictment  for  forgery 
a  party  is  charged  with  obtaining 
money  by  means  of  the  forgery,  or 
where  the  forgery  is  perpetrated  for 
that  purpose,  the  indictment  must 
allege  the  contents  of  the  writing  or 
at  least  the  substance  of  the  instru- 
ment that  the  court  may  know  that 
the  execution  of  the  paper'amounts  to 
a  forgery. 

Wormoth    v.    Commonwealth,    11 
Ky.  Opin.  670. 

§30. l\^aklng  or  aiteration  of  in- 
strument. 
An  indictment  for  forgery,  which 
does  not  aver  that  the  writing  was 
forged  or  that  the  defendant  signed 
another's  name  to  the  writing,  but  al- 
leges that  the  writing  was  signed 
without  the  authority  of  the  person 
whose  name  is  subscribed  to  it,  is 
insufficient,  the  fraud  being  charged 
against  the  person  who  signed  an- 
other's name  to  a  writing,  and  it  not 
being  charged  that  the  defendant 
signed  such  name. 

Dors    V.    Commonwealth,    9    Ky. 
Opin.  712. 

§  34. Issues,  proof,  and  variance. 

Where  the  accused  is  charged  with 
forgery  of  a  note,  he  can  not  be  con- 
victed of  altering  a  forged  note,  and 
an  instruction  to  that  effect  is  erro- 
neous. 

Snyder  v.   Commonwealth,   9   Ky. 
Opin.  29. 
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§35.  Presumptions     and     burden     of 

proof. 
Where,  in  a  prosecution  against  an 
accused  for  forging  an  assignment  of 
a  note  it  is  shown  that  the  note  came 
Into  his  possession  lawfully,  the  law 
presumes  that  it  belongs  to  him,  and 
if  so  he  has  a  right  to  sell  It,  and 
hence  the  offer  to  sell  is  not  evidence 
of  fraud. 

Flaugher    v.    Commonwealth,    10 

Ky.  Opin.  665. 

§36.  Admissibility  of  evidence. 

§37. In  general. 

Where  an  accused  is  charged  with 
forging  an  assignment  of  a  note,  evi- 
dence of  attempts  to  sell  the  note 
is  not  admissible,  and  an  instruction 
to  the  jury  to  the  effect  that  if  the 
accused  uttered  it  by  offering  to  sell 
it  he  was  guilty,  is  erroneous. 

Flaugher    v.    Commonwealth,    10 
Ky.  Opin.  665. 

§45.  Trial. 

§  48. Instructions. 

An  instruction  ''that  fraud  or  forg- 
ery is  not  to  be  presumed  but  must  be 
proved,"  were  qualified  by  the  proof 
of  what  was  said  and  admitted  as  evi- 
dence on  the  issue  of  fraud,  and  the 
whole  of  which  was  before  the  jury, 
would  not  lead  them  to  understand 
that  forgery  must  be  proved  by  posi- 
tive and  direct  testimony  and  that  it 
could  not  be  inferred  from  the  proof 
of  facts. 

Lindenberger  v.   Hurlburt,   2   Ky. 
Opin.  175. 

FORMER  JEOPARDY. 

See  Criminal  Law,  VII. 

Plea  of,  see  Criminal  Law,  §  292. 

FRANCHISE. 

§  4.  Blxclusiveness  and  conflicting 

grants. 
§  6.  Transfer  or  incumbrance. 
§  8. Sale  or  assignment. 

§4.  Exclusiveness  and  conflicting 
grants. 
In  granting  a  right  to  build  locks  or 
bridges  or  operate  a  ferry,  or  in 
granting  other  franchises,  the  state 
does  not  deprive  itself  of  the  power 


to  construct  other  facilities  of  trade 
and  travel,  although  the  exercise  of 
the  power  may  result  in  individual 
loss  and  injury;  since  by  such  a  grant 
the  state  enters  into  no  agreement, 
express  or  implied,  that  the  rights  of 
the  grantee  shall  not  be  impaired  or 
the  profits  of  their  franchise  may  noi 
be  lessened  by  future  legislation  or 
by  other  grants,  and  the  state  is  not 
liable  for  damages  to  the  holders  of 
the  first  grant  by  reason  of  such  legis- 
lation or  other  grants. 

Commonwealth  v.  Stevens,  11  Ky. 
Opin.  114. 

§  6.  Transfer  or  incumbrance. 

§8d Sale  or  assignment. 

A  franchise  to  build  and  operate  a 

turnpike  road  can  not   be  made  the 

subject  of  sale  in  the  absence  of  some 

special  legislation  authorizing  it. 

Old  State  Road  &  Ripple  Creek 

Tpk.  Co.  V.  Smith,  10  Ky.  Opin. 

624. 


FRAUD. 

LDECBPTION  CONSTITUTING 
FRAUD,        AND        LIABILITY 
THERE3FOR. 
§  1.  Nature  of  fraud. 
§  5.  ^dements       of       constructive 
fraud. 

S  7. Fiduciary    or    confidentlsl 

relations. 
§  8.  Fraudulent  representations. 

§  9. Nature  in  general. 

9  11. Matters  of  fact  or  of  opin- 
ion. 
§  19.  Reliance  on   representations 
and  inducement  to  act. 

§  23. Relations    and   means  of 

knowledge  of  parties. 
§  25.  Injury  from  fraud. 
§  29.  Persons  entitled  to  sue. 
n.  ACTIONS. 

(A)  RIGHTS  OF  ACTION  AND  DE- 

FENSES. 
§  36.  Defenses. 
§  38.  Time  to  sue  and  limitations. 

(B)  PARTIES  AND  PLEADING. 
§  39.  Parties. 

§  40.  Pleading. 

§  41. Allegations    of   fraud    in 

general. 
§  48. Matters  of  defense. 
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(C)  EVIDENCE. 
§  50.  Presumptions  and  burden  of 

proof. 
§58.  Weight  and  sufficiency. 
III.  CRIMINAL  RESPONSIBILITY. 
§  68.  Offenses. 

See  Assignments  for  Benefit  of  Cred- 
itors, I,  £;  False  Pretenses;  Limi- 
tation of  Actions,  $  37. 

Answer  setting  up  fraud  as  defense  to 
note,  see  Bills  and  Notes,  §  477. 

As  ground  for  attachment,  see  Attach- 
ment, S  32. 

As  ground  for  cancellation  of  deed,  see 
Cancellation  of  Instruments,  §  3. 

As  ground  for  reformation  of  instru- 
ment, see  Reformation  of  Instru- 
ments, §  31. 

As  to  contract,  see  Contracts,  S  9i. 

Concealment  pt  defects^  see  Sales, 
S  37. 

Equitable  relief  from,  see  ETquity,  §  10. 

False  representations  by  Insured,  see 
Insurance,  §§  252,  254. 

False  representations  by  purchaser, 
see  Sales,  S  42. 

General  allegation  of  fraud,  see  Judg- 
ment, S  372. 

Limitation  of  action  for  fraud  or  mis- 
take, see  Limitation  of  Actions, 
S§  48,  60,  99. 

Misrepresentations  by  vendor,  see 
Vendor  and  Purchaser,  S9  32,  38. 

Plea  of  fraud  in  sale  of  goods,  see 
Sales,  9  37. 

Setting  aside  sale  of  land  for  fraud, 
see  Vendor  and  Purchaser,  9  32. 

Use  of  trade-mark,  see  Trade-Marks 
and  Trade-Names,  9  85. 

Vacation  of  judgment  for  fraud,  see 
Judgment,  99  372,  386. 


I.       DECEPTION        CONSTITUTING 

FRAUD,     AND     UABILITY 

THEaiEFOR. 

§1.  Nature  of  fraud. 

Where  a  person  procures  the  assign- 
ment of  a  note  to  himself,  though  it 
be  not  understood  by  the  assignor,  it 
being  as  security  for  advances  made 
by  the  assignee,  no  fraud  can  be 
charged  in  the  transaction. 

Tupman  v.   Ducker,   4   Ky.   Opin. 
434. 


§5.  Elements  of  constructive  fraud. 
§7. Fiduciary  or  confidential  rela- 
tions. 
The  relation  of  trust  and  confidence 
between  a  brother  and  a  sister,  where 
the  brother  has  had  charge  of  her 
property  and  been  collecting  her 
rents,  is  such  that  if  the  sister  signs 
a  settlement  sheet  purporting  to  be  a 
full  and  complete  settlement  between 
them,  she  will  still  not  be  precluded 
from  the  right  to  compel  her  brother 
to  account  for  all  money  coming  to 
his  hands  belonging  to  her,  as  such  a 
final  settlement  is  not  binding  upon 
her  when  she  shows  that  it  was  not 
understood  by  her. 

Laird  v.  Laird,  13  Ky.  Opin.  256. 

§8.  Fraudulent  representations. 

Where  the  appellee  upon  the  recep- 
tion of  a  fraudulent  letter  as  to  the 
value  of  the*  land,  proceeded  to  the 
home  of  the  appellant  and  there  upon 
the  faith  of  such  letter  contracted  to 
pay  for  the  land  ten  times  its  value,  a 
chancellor  will  not  permit  such  an  in- 
conceivable bargain  brought  about  by 
such  fraudulent  means  to  remain 
obligatory. 

Adams  v.  McBarr,  5  Ky.  Opin.  88. 

§9. Nature    in    general. 

Where  a  widow,  the  day  after  the 
funeral  of  her  husband  and  while  in 
deep  distress,  being  unable  to  read 
and  write  and  without  any  information 
that  she  was  the  owner  of  one-third  of 
her  late  husband's  estate,  was  pre- 
vailed upon  by  his  children,  who  knew 
that  she  was  the  owner  of  such  one- 
third  interest,  to  sign  an  agreement 
relinquishing  her  interest  worth  about 
$25,000,  in  consideration  of  about 
$7,000,  and  where  she  was  induced  to 
enter  into  it  by  the  wrongful  and 
false  representations  of  the  children, 
such  agreement  will  be  set  aside. 
Johnson  v.  Corbett,  12  Ky.  Opin. 
202. 

To  enable  a  vendee  of  real  estate  to 
obtain  relief  against  a  suit  for  pur- 
chase-money upon  the  ground  of  fraud- 
ulent representations  by  the  vendor 
in  respect  to  the  property,  in  addition 
to  allegations  and  proof  that  such 
representations  were  false,  they  must 
also  be  shown  to  be  material,  precise 
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and  definite,  and  that  they  influenced 
and  induced  the  sale.  * 

Jameson's  Admrs.  y.  Richardson, 
13  Ky.  Opln.  912. 

§11. Matters  of  fact  or  of  opinion. 

In  a  suit  growing  out  of  a  sale  of 
stock  in  a  corporation,  the  price  at 
which  stock  was  selling  was  a  fact 
capable  of  being  known,  and  one  who 
for  a  fraudulent  purpose  affirms  that 
a  named  article  is  selling  for  so  much 
in  the  market,  when  he  knows  it  is 
selling  for  a  less  price,  or  is  ignorant 
of  the  price,  is  guilty  of  legal  fraud, 
and  can  not  escape  liability  on  the 
ground  that  the  other  party  might, 
by  proper  precautions,  have  learned 
that  his  statement  was  untrue. 

Bowman  v.  Van  Pelt,  9  Ky.  Opin. 
884. 

A  mere  representation  of  the  value 
of  an  article  is  not  such  a  representa- 
tion of  a  fact  as  will,  if  false,  amount 
to  a  fraud  in  law. 

Bowman  v.  Van  Pelt,  9  Ky.  Opin. 
884. 

§  19.  Reliance  on   representations  ana 

inducement  to  act. 
§  23.-^— Relations  and  means  of  knowl- 
edge of  parties. 
The   relationship   between   the   par- 
ties, when  proven,  is  of  little  value  »« 
evidence  of  fraud  in  a  transaction. 
Hamilton's   Assignee   v.   Winston, 
10  Ky.  Opin.  355. 

§25.  injury  from  fraud. 

Before  one  can  have  relief  because 
of  a  fraudulent  representation,  it  must 
be  shown  that  he  was  misled  to  his 
prejudice,  and  also  that  the  misrepre- 
sentation superinMuced  the  agreement. 
First  National  Bank  of  Ftanklin  v. 
Ford  &  Bros.,  10  Ky.  Opin.  251. 

§  29.  Persons  entitled  to  sue. 

The  irregularity  of  the  entry  of  one 
into  possession  of  land,  if  any  existed, 
will  not  be  inquired  into  on  behalf  of 
one  obtaining  a  patent  for  such  land 
which  he  knows  has  been  entered  by 
some  one  else,  and  who  seeks  td  hold 
the  land  upon  the  theory  alone  of  an 
irregularity  in  the  character  of  the 
entry  made  by  the  actual  occupant, 
unless  the  provisions  of  the  statute 
are  strictly  followed. 

May  V.  Hamilton,  1^  Ky.  Opin.  479. 


II.  ACTIONS. 

(A)    RIGHTS   OF  ACTION   AND  DE- 
FENSES. 

§36.  Defenses. 

One  party  litigant  can  not  set  up 
and  rely  on  an  alleged  fraud  against 
another  party  as  a  cause  of  action, 
where  such  other  party  is  making  no 
complaint. 

Peabody  v.  Aldridge,  9  Ky.  Opin. 
516. 

One  not  a  party  to  a  Judgment  is  not 
estopped  by  it  to  set  up  and  rely  on 
the  fraud  which  originally  infected 
the  note  upon  which  judgment  was 
entered. 

McClelland  v.  Sweezy's  Admr.,  !^ 
Ky.  Opin.  611. 

Where  the  note  on  which  a  Judg- 
ment is  rendered  was  fraudulent,  and 
the  appellant  is  a  party  to  it,  he  can 
not  set  up  the  fraud  to  resist  an  action 
in  equity  to  enforce  satisfaction  of 
the  Judgment 

McClelland   v.   Sweezy's  Admr.,  9 
Ky.  Opin.  611. 

An  action*  alleging  merely  a  war- 
ranty of  personal  property  as  to  its 
quality  or  soundness  is  no  bar  to  an 
action  for  fraud  in  the  sale,  and  a  bill 
to  revise  a  contract  upon  equitable 
grounds,  where  not  based  upon  fraud, 
is  no  bar  to  an  action  at  law  for  the 
fraud. 

Cline  V.  Smith,  13  Ky.  Opin.  50. 

§  38.  Time  to  sue  and  limitations. 

Relief  for  fraud  or  mistake  must  be 
commenced  by  action  within  five  years 
after  the  cause  of  action  accrues,  and 
the  cause  of  action  is  not  deemed  to 
have  accrued  until  the  discovery  of 
fraud  or  mistake,  provided  it  is 
brought  within  ten  years  after  making 
of  the  contract. 

Jones   V.   Talbott's  Admr.,  5  Ky. 
Opin.  37. 

Where  a  party  commits  a  fraud  and 
has  concealed  It  to  prevent  the  en- 
forcement of  a  remedy,  the  remedy 
stands  unafTected  by  the  fraud,  as  if 
it  had  not  been  committed  and  no 
one  deceived  by  it 

Adams  &  Bendix  v.  Buchner,  V^ 
Ky.  Opln.  363. 
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(B)   PARTIES  AND  PLEADINGS. 

§39.  Parties. 

The  widow  and  heirs  of  a  debtor 
may  maintain  an  action  against  his 
creditor  for  fraud  in  having  a  case 
redocketed  after  the  debtor  moved 
from  the  state,  procuring  a  Judgment 
much  larger  than  the  debt  and  causing 
the  debtor's  land  to  be  sold  therefor. 
Pryse  v.  Hamilton,  13  Ky.  Opin. 
817. 

§40.  Pleading. 

§41. Allegations  of  fraud    in    gen^ 

eral. 
The  allegation  that  the  mortgage  in 
question  was  made  in  good  faith  to 
secure  a  pre-existing  liability  is  not 
objectionable  as  an  affirmative  denial 
of  fraudulent  intent 

Opal  ▼.  EX^kert,  6  Ky.  Opin.  462. 

A  defendant  will  not  be  permitted 
to  prove  facts  not  alleged  in  the  an- 
swer, and  to  prove  fraud  in  a  bond 
for  title,  it  must  be  alleged  in  the 
answer  that  fraud  had  been  com- 
mitted. 

Pack  v.  Lingenfelter,  3  Ky.  Opin. 
313. 


§48.- 


>M alters  of  defense. 


One  who  is  particeps  criminis  to  a 
fraud  is  entitled  to  no  consideration, 
and  can  not  make  the  fraud  available 
as  a  defense,  except  by  showing  that 
the  relief  rests  on  public  policy. 

Turley    v.    Couchman's    Admr.,    7 
Ky.  Opin.  88. 

The  defense  of  fraud  by  false  repre- 
sentation made  to  a  suit  on  promis- 
sory notes  is  not  well  pleaded  where 
defendants  who  executed  the  notes 
do  not  allege  that  they  were  ignorant 
of  the  condition  of  the  title  to  real 
estate  for  which  the  notes  were  given, 
and  that  they  had  been  imposed  on 
and  induced  to  accept  the  deed  by  the 
fraudulent  representations  of  the  ven- 
dor. 

Hoertz  v.   Marrett,   12   Ky.   Opin. 
501. 

(C)  EVIDENCE. 

§50.  Presumptions     and     burden     of 
proof. 
\Yhere    there  are  badges   of  fraud 


established  by  the  plaintiff,  it  devolves 
upon  the  defendant  to  rebut  these  by 
establishing  a  bona  fide  sale  upon  a 
valuable  consideration  actually  paid. 
Mclntire  v.  James  &  Martin,  1 
Ky.  Oipin.  630. 

Fraud  or  forgery  can  not  be  pre- 
sumed or  assumed  without  proof,  but 
the  existence  of  one  or  both  may  be 
established  by  competent  evidence,  as 
other  facts  are  established. 

Ldndenberger  v.   Hurlburt,   2   Ky. 
Opin.  175. 

Courts  of  equity  have  prudently  es- 
tablished the  preventive  doctrine  of 
constructive  fraud,  whereby  contracts 
by  trustees  for  acquiring  the  property 
of  their  confiding  and  comparatively 
uninformed  beneficiaries,  are  prima 
facie  presumed  fraudulent,  and  will  be 
so  adjudged  without  proof  on  either 
side,  thus  imposing  on  a  trustee  buy- 
ing his  beneficiaries  property  the  onus 
of  satisfactory  proof  of  the  reciprocity 
and  integrity  of  the  contract. 

Carney   v.    Lindsey,   2   Ky.    Opin. 
188. 

The  burden  of  proof  to  establish 
fraud  rests  upon  the  party  charging 
it. 

Opal  V.  EJckert,  6  Ky.  Opin.  452. 

Before  a  person  can  recover  real 
estate  not  included  In  a  deed,  because 
of  a  claim  that  it  was  not  included  on 
account  of  the  fraud  or  mistake  of  the 
draftsman  he  must  establish  the  truth 
of  such  charge  by  a  fair  preponderance 
of  the  evidence. 

Leiber  v.   Haggerty,  8   Ky.   Opin. 
136. 

Fraud  is  never  presumed,  but  must 
be  proved,  and  the  burden  is  on  one 
charging  fraud  to  prove  it. 

Woodhead  v.  Broscke,  9  Ky.  Opin. 
153. 

The  burden  of  proof  is  on  one  charg- 
ing fraud  to  prove  his  charge. 

Givens  v.  Dixon,  10  Ky.  Opin.  401. 

Where,  as  a  defense  to  a  suit  to  re- 
cover purchase-money  and  to  enforce 
a  vendor's  lien,  it  is  set  up  by  de- 
fendant that  plaintiff  made  false  repre- 
sentations as  to  title  and  quantity  of 
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land,  the  burden  Is  on  him  to  prove 
his  allegations;  and  where  the  evi- 
dence shows  his  entry  and  possession 
and  acceptance  of  the  deed,  and  he 
fails  to  prove  the  fraudulent  represen- 
tations, he  will  fail. 

Rosen  v.  Holland,  12  Ky.  Opin.  728. 

§  58.  Weight  and  sufficiency. 

The  evidence  was  held  to  show  that 
the  purchaser  of  mules  who  knew  that 
he  was  insolvent  at  the  time  of  the 
purchase,  did  not  buy  them  with  the 
intention  of  not  paying  for  them. 
Estill  V.  Cobb,  6  Ky.  Opin.  257. 

For  evidence  held  not  sufficient  to 
show  that  an  absolute  deed  was  exe- 
cuted as  a  mortgage,  and  to  establish 
fraud  in  representations  to  induce  the 
signing  of  notes,  see  opinion. 

Davis    V.    Stark's    Exr.,     12    Ky. 
Opin.  703. 

Ill,      CRIMINAL     RE5SPONSIBILITY. 

§68.  Offenses. 

An  indictment  for  cheating  was  held 
sufficient  which  charges  that  the  de- 
fendants represented  ginseng  offered 
and  sold  as  being  good,  where  they 
had  placed  lead  in  it  which  could  not 
be  discovered  by  ordinary  prudence. 
Commonwealth  v.  Hall,  9  Ky. 
Opin.  116. 

When  a  fraud  is  accomplished  by  a 
false  oral  statement  and  a  false  sym- 
bol or  token  of  such  a  character  that 
common  prudence  will  not  detect  its 
falsity,  the  offender  may  be  indicted 
and  punished  without  the  aid  of  a  sta- 
tute. 

Commonwealth    v.     Hall,    9    Ky. 
Opin.  116. 

FRAUDS,  STATUTE  OF. 

III.  PROMISES     TO    ANSWER     FOR 
DEBT,  DEFAULT,  OR  MISCAR- 
RIAGE OF  ANOTHER. 
§  14.  Nature   of   debt,    default,    or 

miscarriage. 
§  17.  Promise  to   answer   in   gen- 
eral. 
§  18.  Promise    to    debtor    to    dis- 
charge debt. 
§  19.  Promise  to  indemnify. 


V.  AGREEMENTS  NOT  TO  BE  PER- 

FORMED  WITHIN  ONE  YEAB. 
S  44.  Nature  and  subject-matter. 
§  45.  Stipulations  as  to  time. 
§  48.  Possibility  of  performance. 

§  49. In  general. 

S  50. ^Dependent  on  conting- 
ency. 

VI.  REAL  PROPERTY  AND  E>STATBS 

AND    INTEfflJE^TS     THEREIN. 

§  56.  Creation  of  estates  or  inter- 
ests in  general. 

§  57.  Creation  of  leases. 

§  58. ^In  general. 

§  62.  Assignment,  grant,  or  siu'- 
render  of  existing  estates,  in- 
terests, or  terms. 

§  63. In  general. 

§  71.  Contracts  for  sale. 

§  74.  Nature  of  contract  in  gen- 
eral. 

§  76. Partnership  contracts  and 

lands. 

VIII.  REQUISITES      AND      SUFFICI- 

ENCY OF  WRITING. 

§  98.  Creation  or  conveyance  of 
estate  or  interests  in  real 
property. 

§  99. ^Nature  and  form  of  in- 
strument. 

§  103.  Nature  and  form  of  memo- 
randum in  general. 

§  110. Description  of  lands. 

9 114.  Signature  of  memorandum. 

IX.  OPERATION    AND    EFFECT    OF 

STATUTE. 
S 129.  Part    performance    in    gen- 
eral. 

X.  PLEADING,     EVIDENCE.     TRIAL, 

AND  REVIEW. 
S  145.  Pleading  contract  or  trans- 
action within  statute. 

§  147. As  ground  of  defense. 

$  151.  Pleading  statute  as  defense. 

Parol  gift  of  real  estate,  see  Gifts, 
§  25. 

Specific  performance  of  contract  with- 
in statute  of  frauds,  see  Specific 
Performance,  §  39. 

III.    PROMISES    TO    ANSWER    FOR 
DEBT,   DEFAULT,   OR  MISCAR- 
RIAGE OF  ANOTHER, 

§14.  Nature  of  debt,  default,  or  m\*- 
carriage. 
Where  after  M  had  become  bound 
as   surety  of  O,   W  knowing   of  the 
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situation  of  the  parties  signed  a  note 
to  secure  M  as  surety,  W's  undertak- 
ing was  within  the  statute  of  frauds. 
Malin  v.  Wathen,  7  Ky.  Opin.  356. 

An  agreement  by  one  to  pay  for  the 
board  and  care  of  his  imbecile  brother 
is  not  a  contract  to  answer  for  the 
debt  or  default  of  another. 

Foster   V.   Murphy,    7    Ky.    Opin. 
454. 

§17.  Promise  to  answer  In  general. 

Where  appellant  undertook  to  sat- 
isfy the  debt  he  owed  H  by  paying 
the  amount  to  H's  creditor,  it  was  a 
promise  founded  on  sufficient  consid- 
eration, and  need  not  be  in  writing  to 
make  it  obligatory. 

Morris  v.  Tyler's  Exrs.,  5  Ky.  Opin. 
453. 

If  defendant  only  agreed  to  stand 
good  for  payment,  and  the  goods  were 
bought  by  another  on  his  own  account, 
he  is  not  liable  on  such  an  agreement 
unless  the  same  is  in  writing. 

Scott   ▼.   Davis,   Starts   &   Co.,    8 
Ky.  Opin.  25. 

A  written  contract  between  A  and 
S  whereby  S  agreed  to  pay  for  goods 
contracted  for  by  A,  is  not  admissible 
in  eyidence  in  a  suit  by  the  seller  to 
collect  from  both  A  and  S. 

Scott  V.   Davis,   Starts   &   Co.,   8 
Ky.  Opin.  25. 

Where  goods  were  contracted  for 
by  A,  the  fact  that  they  were  charged 
to  S  did  not  create  any  liability 
against  S,  and  a  subsequent  promise 
by  S,  unless  In  writing  or  made  be- 
fore delivery  was  completed,  would  not 
bind  him  to  pay  for  such  goods;  and 
where,  in  a  contract  between  A  and 
S  the  latter  agreed  to  pay  for  such 
goods,  but  failed  to  do  so,  the  seller 
could  not  recover  from  S. 

Scott  V.   Davis,   Starts   &   Co.,   8 
Ky.  Opin.  25. 

A  parol  promise  to  pay  the  debt 
of  another,  not  reduced  to  writing,  is 
not  enforceable  because  of  the  statute 
of  frauds,  but  a  contract  with  a  debtor 
founded  upon  a  valuable  considera- 
tion to  pay  the  debt  which  he,  the 
debtor,  owes  to  the  creditor  is  bind- 
ing. 

Orr  V.  CoUey,  8  Ky.  Opin.  791. 
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Where  there  is  no  allegation  that 
the  contract  of  sale  of  real  estate 
has  been  reduced  to  writing,  such  con- 
tract is  held  to  be  verbal. 

Hicks  V.  Todd,  9  Ky.  Opin.  81. 

A  promise  of  the  wife  to  pay  the 

debt  of  her  husband,  not  in  writing, 

is  not  binding  on  her,  because  of  the 

provisions  of  the  statute  of  frauds. 

Miller  v.  Payne,  13  Ky.  Opin.  656. 

§18.  Promise  to   debtor  to  dispharge 

debt. 
Where  a  person  is  indebted  on  prom- 
issory notes,  and  while  still  indebted 
he  enters  into  a  contract  with  appel- 
lant whereby  for  a  valuable  considera- 
tion appellant  undertook  to  pay  ap- 
pellee's debt,  such  contract  is  within 
the  statute  of  frauds,  and  such  appel- 
lee can  not  recover  against  appellant 
and  at  the  same  time  hold  the  evi- 
dence of  indebtedness  of  the  debtor 
whose  debt  appellant  agreed  to  pay. 
Press  Printing  Co.  v.  Smith,  8  Ky. 

Opin.  224. 

Where  one  person  in  consideration 
of  the  sale  of  another's  interest  in  a 
certain  business,  promises  to  pay  off  a 
debt  of  such  other  person,  and  fails 
to  do  so,  and  hence  the  vendor  of 
such  business  interest  is  forced  to  pay 
the  same,  he  may  recover  the  amount 
from  his  vendee,  who  agreed  to  pay 
such  debt. 

Orr  V.   Colley,   8   Ky.   Opin.   791. 

The  statute  of  frauds  applies  only 
to  promises  made  to  the  person  to 
whom  another  is  already  or  is  to  be- 
come responsible,  and  not  to  promises 
made  to  the  debtor,  on  a  sufficient 
consideration,  and  consequently  a 
promise  made  to  the  debtor  and  not 
to  the  creditor  is  not  a  promise  to 
answer  for  the  debt  of  another  within 
the  meaning  of  the  statute. 

Davis,  Moody  &  Co.  v.  Wiley,  11 
Ky.  Opin.  580. 

§  19.  Promise  to  Indemnify. 

A  transaction  was  held  to  be  within 
the  Statute  of  Frauds  as  an  undertak- 
ing to  answer  for  the  debt  of  another, 
and  unenforceable  because  not  in 
writing. 

Moore  v.  Cowans  &  'Mcllvain,   6 
Ky.  Opin.  431. 
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V.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  YEAR. 

§44.  Nature  and  subject-matter. 

A  contract  by  a  party  to  build  a 
fence  in  consideration  of  permission 
by  plaintiff  to  defendant  to  lay  and 
use  a  switch  on  plaintiff's  land,  was 
held  not  to  be  a  contract  which  was 
not  to  be  performed  within  one  year. 
Poindexter,  Admr.,  v.  Gamett,  6 
Ky.  Opin.  107. 

§45.  Stipulations  as  to  time. 

A  contract  not  to  be  performed 
within  one  year  from  the  making 
thereof  can  not  be  enforced  unless  in 
writing. 

McKay  v.  Blackwell,  9  Ky.  Opin. 
18. 

§48.  Possibility  of  performance. 
§49d         In  general, 

A  contract  to  be  performed  upon  the 
happening  of  a  future  and  contingent 
event,  which  may  happen  within  a 
year,  is  not  within  the  statute  of 
frauds. 

Curlin  V.  McCrocklin,  9  Ky.  Opin. 
314. 

§  50.— Dependent  on  contingency. 

Where  the  real  consideration  of  a 
deed  is  the  agreement  to  support  a 
person  and  her  children,  the  agree- 
ment does  not  fall  within  the  statute 
of  frauds,  , being  uncertain  as  to  the 
time  of  performance  and  not  such  a 
one  as  was  necessarily  "not  to  be  per- 
formed within  one  year  from  the  mak- 
ing thereof." 

Osbom  y.    Osbom,   12   Ky.   Opin. 
361. 

VI.  REAL  PROPERTY   AND   ES- 

TATES AND  INTERESTS 
THEREIN. 

§56.  Creation  of  estates  or  Interests 
In  general. 
Where  Q  sold  a  tract  of  land  and 
executed  his  title  bond,  agreeing  to 
convey  the  legal  title  when  the  pur- 
chase money  was  paid,  and  H  sold 
back  to  Q  a  part  of  the  same  land  at 
a  stipulated  price  per  acre  to  be 
credited  on  H's  purchase-money  note, 
and  Q  took  possession  of  the  land 
resold  to  him  and  Improved  it,  a  re- 
sale and  delivery  of  the  possession 
was  a  sufficient  consideration  to  ui>- 


hold  the  agreement  to  give  a  credit 
therefor,  and  where  the  legal  title  is 
in  the  vendor,  and  a  resale  is  made 
to  him  by  the  vendee,  in  parol,  and 
possession  delivered,  and  this  is  used 
as  a  defense  to  his  suit  for  specific 
performance,  it  is  not  within  tbe 
statute  of  frauds,  and  should  be  al- 
lowed. 

Harrod's  Admr.  v.  Quire's  Admr^ 
1  Ky.  Opin.  305. 

A  verbal  contract  for  the  sale  of 
land  is  not  legally  obligatory  upon 
either  party,  until  some  writing  en- 
dencing  the  sale,  and  sufficient  to  take 
the  contract  out  of  the  operation  of 
the  statute  of  frauds  is  executed  by 
the  vendor  and  accepted  by  the  ven- 
dee. 

Thompson  v.  Roark,  2  Ky.  Opin. 
301. 

§57.  Creation  of  leases. 

§58. In  general. 

Where  a  defendant,  by  his  answer, 
admits  a  verbal  contract  between  bim 
and  the  plaintiff  to  procure  oil  leases 
for  speculation,  and  for  a  partner- 
ship account,  and  in  a  letter  written 
to  his  agent,  procuring  the  leases, 
states  they  were  to  be  for  the  benefit 
of  himself  and  plaintiff,  the  answer  is 
sufficient  to  take  the  transaction  out 
of  the  statute  of  frauds. 

Borders  v.  Burk,  3  Ky.  Opin.  244. 

A  letter  signed  by  the  tenant  was 
held  sufficient  to  take  his  promise  to 
pay  additional  rent  for  five  years  out 
of  the  statute  of  frauds. 

Davis  V.  Gault,  Admr.,  8  Ky.  Opin. 
28. 

An  oral  contract  for  the  lease  of  a 
farm,  made  in  October,  1874,  for  one 
year  beginning  January  1,  1875,  and 
therefore  not  to  be  carried  into  foil 
efitect  within  the  period  of  one  year 
from  the  making  thereof,  is  within 
the  statute  of  frauds  and  hence  on- 
enforceable. 

Lloyd  V.  Dimiphrey,  9  Ky.  Opin. 
35. 

§62.  Assignment,  grant,  or  surrender 
of  existing  estates,  interests,  or 
terms. 

§63. In  general. 

A  parol  contract  to  rescind  an  exe- 
cutory contract  for  the  sale  of  land 
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may  sometimes  be  set  up  as  a  de- 
fense, but  it  can  not  be  proved  to 
enable  a  plaintiff  to  recover  in  eject- 
ment. 

Hannah  v.  Baker,  10  Ky.  Opin.  124. 

The  effect  of  a  bond  for  a  deed  can 
not  be  avoided  by  proof  of  a  parol 
rescission,  for  such  a  contract  is  with- 
in the  statute  of  frauds  and  can  not 
be  enforced. 

Hannah  v.  Baker,  10  Ky.  Opin.  124. 

§71.  Contracts  for  sale. 

The  Statute  of  Frauds  is  subject  to 
be  repealed  at  any  time  by  the  law- 
making power,  and  a  parol  contract 
for  the  sale  of  land  be  enforced  like 
any  other  contract. 

Pratt  V.  Cox,  5  Ky.  Opin.  410. 

Before  a  court  of  equity  will  en- 
force a  parol  contract  for  the  sale  of 
land  the  terms  must  clearly  appear 
as  to  price  and  time  of  payment. 

Anderson  v.  Emison,  3  Ky.  Opin. 
379. 

The   sale  of   land  by  judgment  of 

court  is  not  within  the  provisions  of 

the  statute  of  frauds  and  perjuries  and 

therefore  need  not  be  in  writing. 

CantrlU   v,   Talbott.   3   Ky.    Opin. 

413. 

While  a  parol  vendor  may  avail  him- 
self of  the  statute  of  frauds  to  avoid 
a  specific  performance,  the  heirs  of 
the  husband  of  the  vendee  can  not  in- 
voke the  same  to  the  exclusion  of  the 
Tights  of  the  vendee. 

Jones    V.    Williams,    3    Ky.    Opin. 
278. 

A  parol  sale  of  land  must  be  sup- 
ported by  uncontradicted  evidence  of 
an  absolute  barter,  to  overcome  the 
Statute  of  Frauds. 

Zeysing  v.  Wolfe,  4  Ky.  Opin.  119. 

A  written  agreement  to  arbitrate  a 
parol  sale  of  land,  is  sufficient  to  take 
it  out  of  the  Statute  of  Frauds,  and 
it  is  not  material  whether  the  find- 
ing of  the  arbitrators  is  enforceable  or 
not. 

Wilholt  V.  Hancock,  4  Ky.  Opin. 
62. 

Evidence  of  a  parol  agreement  for 
the  sale  of  land,  or  promise  that  the 
vendor  should  have  the  land  back,  by 


refunding  the  purchase  price,  with  in- 
terest, does  not  show  such  an  agree- 
ment or  contract  as  can  be  enforced 
under  the  statute. 

Walton  V.  Mize,  4  Ky.  Opin.  240. 

The  courts  can  not  enforce  a  mere 
parol  agreement  for  the  conveyance 
of  land,  but  such  contract  may  be 
rescinded  upon  equitable  terms. 

Tripplett  v.  Tripplett,  5  Ky.  Opin. 
704. 

A  parol  contract  for  the  sale  of  land 
is  not  binding  on  either  party. 

Gudgell  V.  Moses,  5  Ky.  Opin.  646. 

The  sale  of  land  by  parol  is  not  void 
as  between  the  parties,  and  where  the 
vendee  takes  possession  under  his 
purchase  and  is  claiming  the  land  such 
possession  is  notice  to  others  of  his 
claim  of  ownership,  and  he  should 
not  be  disturbed  in  his  possession  or 
ownership. 

Secret's  Trustee  v.  Wade,  12  Ky. 
Opin.  344. 

A  parol  purchase  of  land  and  pos- 
session under  it  is  notice  to  the  cred- 
itors of  the  vendor,  and  they  can  not 
disturb  the  sale  upon  the  ground  that 
the  contract  was  not  in  writing. 

Wade  V.  Norman,  12  Ky.  Opin.  508. 

A  contract  for  the  sale  of  real  estate 
is  void  when  not  in  writing  or  when 
no  written  memorandum  thereof  Is 
made,  because  within  the  statute  of 
frauds,  but  where  a  party  is  not  seek- 
ing to  enforce  it  as  a  plaintiff  but  is 
only  as  a  defendant  sheltering  under 
it,  it  is  not  void  for  use  as  a  defense. 
Hite  V.  Hise,  13  Ky.  Opin.  115. 

While  a  parol  contract  for  the  sale 
of  land  is  not  void,  it  can  not  be  en- 
forced at  the  suit  of  the  vendor,  for 
the  statute  to  prevent  frauds  declares 
that  no  action  shall  be  brought  to 
charge  any  person  upon  any  contract 
not  in  writing  for  the  sale  of  real 
estate. 

Newman  v.  Sanders,  13  Ky.  Opin. 
625. 

A  parol  contract  for  the  sale  of  land 
is  not  enforcible,  but  where  the  ven- 
dee pays  a  part  or  all  of  the  purchase- 
money  under  such  a  contract  he  is 
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entitled  to  subject  said  land  to  his 
claim. 

Hoskins  v.  Chapel,  13  Ky.  Opin. 
960. 

§74.  Nature  of  contract  in  general. 

No  action  at  law  or  suit  in  equity 
can  be  maintained  to  enforce  a  verbal 
contract  for  the  sale  of  real  estate, 
and  hence  the  court  can  not  decree 
specific  perforinance  of  such  a  con- 
tract 

Bidwell  v.  Fackler,  8  Ky.  Opin.  97. 

Where  a  mill  and  mill  site  are  not 
only  sold,  but  three  acres  of  ground 
surrounding  it,  "so  long  as  the  prop- 
erty was  used  as  a  mill,"  such  mill 
and  mill  site  is  a  part  of  the  real 
estate,  and  no  action  can  be  main- 
tained upon  a  parol  contract  for  its 
sale. 

Montgomery   v.    Gardner,    8    Ky. 
Opin.  110. 

A  contract  for  the  sale  of  land,  not 
in  writing,  is  within  the  statute  of 
frauds,  and  hence  not  binding. 

Hays  V.  Grinstead,  9  Ky.  Opin.  773. 

§  76.^ Partnership      contracts      and 

lands. 
Wher'e  two  persons  as  partners 
engaged  in  the  erection  of  a  house, 
and  one  desiring  to  withdraw  from 
the  undertaking  after  partly  finishing 
the  house,  having  surrendered  his 
rights  in  the  property  to  his  partner 
on  certain  conditions,  with  the  un- 
derstanding that  the  title  to  the 
property  should  be  conveyed  to  his 
partner,  the  contract  was  within  the 
statute  of  frauds  and  can  not  be  en- 
forced. 

Harrington  v.  Stevens,  6  Ky.  Opin. 

164. 

VIII.  REQUISITES  AND  SUFFICIEN- 
CY   OF   WRITING. 

§  98.  Creation  or  conveyance  of  estate 
or  interests  in  reai  property. 
The  statute  of  frauds  does  not  ap- 
ply to  resulting  trusts  and  such  trusts 
will  be  enforced  although  evidenced 
by  parol  agreement. 

Mayo's  Heirs  v.  Hager,  5  Ky.  Opin. 
619. 

§99. Nature    and    form    of    instru- 
ment. 
Where  the  subject  of  a  proposition. 


though  doubtless  understood  by  the 
parties,  is  not  shown  by  the  letter  in- 
troduced in  evidence,  and  It  is  not 
stated  in  the  petition  that  it  wbs 
shown  by  the  letter  in  which  the  de- 
fendant says  that  he  accepts  the  prop- 
osition, there  was  no  contract  eih 
denced  by  writing. 

Moffett  V.  Powell.  1  Ky.  Opin.  167. 

A  letter  written  by  the  party  to  be 
charged  is  sufficient  to  take  a  contract 
out  of  the  statute  of  frauds. 

Evans  v.  Miller,  12  Ky.  Opin.  405. 

§  103.  Nature  and   form   of   memoran- 
dum in  general. 
Where   the   acceptance   of   Confed- 
erate   paper     was    induced    by    the 
debtor's  promise  to  see  that  it  was 
good  money,  and  he  thereby  undertook 
to  pay  his  own  debt,   a  written  me- 
morial of  the  contract  is  unnecessary. 
Justice    V.    Justice,    3    Ky.    OpiiL 
586. 

The    record   of   a    suit    concerning 
land  held  sufficient  to  take  the  trans- 
action out  of  the  statute  of  frauds. 
Pollock  V.  Germantown  &  Bridge- 
ville  Tpk.  Co.,  6  Ky.  Opin.  324. 

§110. Description  of  lands. 

Where  a  memorandum  relied  cm 
gives  no  description  of  the  property 
alleged  to  have  been  leased,  and  the 
parties  were  not  in  possession  of  the 
property  when  the  memorandum  was 
made,  and  did  not  afterwards  take 
possession  of  it,  and  the  property 
could  only  be  located  by  extrinsic  eri- 
dence,  it  is  not  sufficient  to  take  the 
transaction  out  of  the  statute  of 
frauds. 

Gamble's  Ehcr.  v.  Humbert,  6  Ky. 
Opin.  724. 

§114.  Signature  of  memorandum. 

The  statute  is  peremptory  and  con- 
clusive which  requires  a  memorandum 
in  writing  to  be  signed  at  the  close 
thereof  by  the  party  to  be  charged 
therewith,  or  by  his  authorized  agent 
to  bind  him  upon  the  sale  of  real 
estate. 

Welsh  V.  Frye,  10  Ky.  Opin.  280. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

§  129.  Part  performance  in  generai. 
A  parol  contract  to  take  a  part  of 
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land  to  be  sold  by  a  decree  of  court, 
is  binding  on  the  parties,  where  one 
of  them  has  performed  his  part  of  the 
contract  by  buying  in  the  land  at  the 
sale. 

Dunkan  y.  Williams,  6  Ky.  Opin. 
18. 

X.    PLEADING,    EVIDENCE,    TRIAL, 
AND  REVIEW. 

§  146.  Pleading  contract  or  transaction 

within  statute. 
Allegations  in  a  petition  showing 
tbat  the  testator  simply  promised  to 
pay  the  debt  of  another  and  paid  part 
of  it,  are  not  sufficient  to  constitute  a 
cause  of  action,  the  promise  bein^ 
yerbal  and  within  the  statute  of  frauds 
and  perjuries. 

Mitchell's  Admr.  y.  Ray  &  Co.'s 

Assignee,  11  Ky.  Opin.  588. 

§147. As  ground  of  defense. 

A  parol  contract  within  the  statute 
of  frauds  is  not  void,  and  it  may  gen- 
eraUy  be  relied  upon  as  a  defense  to 
a  suit  brought  upon  an  executory 
contract  in  writing. 

Polk  V.  White,  9  Ky.  Opin.  185. 

§151.  Pleading  statute  as  defense. 

If  defendant  relies  on  the  statute 
of  frauds,  such  statute  must  be  pleaded 
in  order  to  constitute  a  defense. 

Albro    V.    Satchwell,   Guardian,   7 
Ky.  Opin.  348. 

A  statement  in  the  answer  that  the 
defendant  *'pleads  and  relies  on  the 
statute  of  frauds  and  perjuries,"  etc., 
is  sufficient  to  entitle  him  to  the  bene- 
fit of  the  statute. 

Welsh  V.  Frye,  10  Ky.  Opin.  280. 

One  may  waive,  by  a  pleading,  his 
rights  to  plead  and  rely  upon  the 
statute  of  frauds  as  a  defense;  and 
where  one  by  a  pleading  consents 
that  real  estate  sold  by  and  under  a 
verbal  contract  may  be  conveyed  upon 
satisfactory  proof  that  the  property 
was  purchased  and  paid  for,  he  waives 
the  right  to  plead  the  statute  of  frauds 
as  a  defense. 

Brown  v.  Board,  11  Ky.  Opin.  453. 

To  take  a  case  out  of  the  statute  of 
frauds  it  is  necessary  that  the  prom- 
ise by  a  third  person  to  answer  for 


the  debt  of  another  shall  be  made,  not 
to  the  creditor,  but  to  the  debtor;  and 
where  a  parol  promise  to  pay  the 
debt  of  another  is  relied  upon  for 
recovery  it  must  be  clearly  stated 
who  made  the  promise  and  to  whom 
it  was  made;  and  the  pleading  fail- 
ing to  make  such  allegations*  there 
is  a  failure  to  allege  facts  sufficient  to 
constitute  a  cause  of  action  or  to  fix 
the  liability  of  the  persons  sued;  since 
such  defects  can  not  be  cured  by  the 
verdict  of  a  Jury. 

Davis,  Moody  &  Co.  v.  Wiley.  11 
Ky.  Opin.  585. 
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ing creditors. 
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§  68.  Intent  to  defraud  subsequent 
creditors. 

§  69. In  general. 

§  72.  Good  faith  of  grantor  in  con- 
veyance procured  by  fraud  of 
grantee. 

(E)  CONSIDERATION. 

§  73.  Want  or  insufficiency  ele- 
ment of  fraud. 

§  74. As  to  creditor. 

§  76.  Nature  and  adequacy. 

§  77.  Sufficiency  in  general. 

§  85.  Pre-existing   liabiUty. 

§  86. In  general. 

§  95.  Transactions  between  hus- 
band and  wife. 

§  96.  Transactions  between  parent 
and  child. 

(F)  CONFIDENTIAL    RELATIONS 

OF  PARTIES. 
§  102.  Family  relation  in  general. 
§  103.  Husband  and  wife. 

§104. Transactions  in  general. 

§  107.  Parent  and  child. 
§  108.  Fiduciary   and   friendly   re- 
lations. 
(H)    PREFERENCES     TO     CRED- 
ITORS. 
§  114.  Element     or     evidence     of 

fraud. 
S 115.  Right   of   debtor  to   prefer 

creditor. 
§  119.  Confidential     relations     of 

parties. 
§  122.  Mortgages  and  other  trans- 
fers as  security. 
§  130.  Effect     of     illegal     prefer^ 
ences. 
(I)    RETENTION  OF  POSSESSION 
OR    APPARENT    TITLE    BY 
GRANTOR. 
§  131.  Element    or     evidence    of 
fraud  in  general. 

§  132. ^As  to  creditors. 

§  137.  Nature    of   property   trans- 
ferred. 
§  147.  Sufficiency    of    transfer    of 
possession. 
(J)     KNOWLEDGE    AND    INTENT 
OF  GRANTEE. 
§  156.  Knowledge  or  actual  notice. 
§  161.  Participation   in   fraudulent 
intent. 

§  162. In  general. 

§  164.  Effect     of     good     faith     of 
grantee. 

§  165. In  general. 

1 159, Voluntary  conveyances. 


11.  RIGHTS     AND     LIABILITIES    OP 
PARTIES  AND  PURCHASERS. 

(A)   ORIGINAL  PARTIES. 

§  173.  Mutual  rights  and  liabilities 
of  parties. 

§  174. ^Title  and  rights  of  prop- 
erty. 

§  177. ^Payment    and    recoTcry 

of  consideration. 

§  179.  Rights  and  liabiUties  as  to 
third  persons  in  general 

§  180.  Rights     and     liabilities    of 
grantees  as  creditors. 

§  185.  Rights  of  grantees  as  bona 
fide  purchasers. 
(D)     BONA    FIDE     PURCHASERS 
FROM  GRANTEE. 

§  196.  Subsequent    purchasers  in 
general. 

§  198.  Good  faith  in  general. 

§199.  Notice. 

§  201.  Rights  and  Uabilities. 

5  203. ^As  to  creditors  of  orig- 
inal grantor. 

III.  REMEDIES  OP  CREDITORS  AND 
PURCHASERS. 

(A)  PERSONS   ENTITLED  TO  AS- 

SERT INVALIDITY. 
§  206.  Pre-existing  creditors. 
5  207.  Subsequent  creditors. 

§  208. ^In  generaL 

§  211.  Assignees. 
§  219.  Greneral  creditors. 
§  221.  Judgment  creditors. 
§  225.  Estoppel  and  waiver. 

(B)  REMEDIES    ON    GROUND  OF 

NULLITY  OF  TRANSFER. 
§  226.  Application   of  property  to 
claims  of  creditors  in  general. 

(C)  RIGHT  OF  ACTION  TO  SET 
ASIDE  TRANSFER,  AND  DE- 
FENSES. 

§  237.  Nature  and  form  of  reme-ly. 
§  240.  Grounds   of   action   in  gen- 
eral. 
§  241.  Conditions   precedent 

(D)  JURISDICTION,  LIMITA- 
TIONS,   AND    LACHES. 

§  248.  Time  to  sue  and  limiUtions. 

(E)  PARTIES  AND  PROCESS. 
§  250.  Plaintiffs. 

§  251. In  general. 

§  254.  Defendants. 

(F)  PLEADING. 
§  258.  Bill,  complaint,  or  petition. 
§'259. Form   and   requisites  in 

general. 
§  263. Fraudulent  transaction. 
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§  266.  Plea  or  answer  and  subse- 
quent pleadings. 
(G)  EVIDENCE. 

§  270.  Presumptions    and    burden 
of  proof. 

§  271. In  general. 

§  285.  Admissibility. 

§  290. Nature       and       circum- 
stances of  transaction. 

§  294.  Weight  and  sufficiency. 

§  295. In  general. 

(I)    TRIAL. 

§  309.  Instructions. 
(J)   JUDGMENT  OR  DECREE  AND 
EXECUTION. 

§  311.  Judgment  or  decree. 
(K)    DISPOSITION  OF  PROPERTY 
OR   PROCEEDS. 

§  318.  Subjection  to  claims  of  cred- 
itors in  general. 

§  321.  Priorities  of  creditors. 

Fraudulent  transfer  as  ground  of  at- 
tachment, see  Attachment,  §S  39, 
40. 

Improvement  by  husband  to  wife's 
real  estate,  see  Husband  and  Wife, 
§141. 

Limitation  of  action  to  set  aside  con- 
veyance, see  Limitation  of  Actions, 
§60. 

Setting  aside  fraudulent  transfer  of 
property  by  debtor,  see  Appeal, 
§  1134. 


L      TRANSFERS      AND     TRANSAC- 
TIONS INVALID. 

(A)    GROUNDS   OF   INVALIDITY    IN 

GENERAL. 

§1.  Nature  of  fraud  in  transfers  of 
property. 
Where  plaintiff  proves  that  defend- 
ant caused  the  land  to  be  conveyed  to 
C  to  protect  it  from  defendant's  cred- 
itors, C  has  the  right  to  hold  it  as 
against  defendant  and  his  heirs,  and 
the  heirs  of  defendant  will  not  take 
any  part  of  it  by  inheritance. 

Baxter  v.  Fielder,  5  Ky.  Opin.  214. 

A  sale  of  property  made  to  defraud 
creditors  is  valid  against  the  fraudu- 
lent vendor  and  his  representatives, 
and  also  valid  against  all  merely 
vohintary  conveyances  subsequently 
made  by  him. 

Dunn  V.  Conn,  3  Ky.  Opin.  195. 


A  conveyance  of  all  ones  real  estate 
to  an  assignee  for  the  benefit  of  all  of 
ones  creditors  can  not  be  set  aside 
as  made  to  defraud  creditors,  on  ac- 
count of  the  assignor  having  withheld 
money  from  the  assignee  and  his  cred- 
itors with  which  a  part  of  his  debts 
could  have  been  paid;  since  he  may 
have  defrauded  his  creditors  in  with- 
holding the  money,  but  the  deed  can 
not  be  held  fraudulent  for  that  cause. 
Buckner  &  Terrill  v.  Beatty,  9  Ky. 
Opin.  892. 

§13.  Badges  of  fraud. 

§  14. In  general. 

The  sale  by  a  debtor  of  all  his  prop- 
erty subject  to  execution.  Just  prior  to 
being  sued  by  a  creditor,  was  held  to 
be  a  sham  device  to  defeat  the 
grantor's  creditors. 

MuUins  V.   Joyce's  Admr.,   7   Ky. 
Opin.  583. 

While  a  sale,  if  bona  fide,  of  tobacco 
in  August  for  future  delivery,  it  not 
then  being  in  such  state  as  could  be 
delivered,  would  not  be  invalid  on  ac- 
count of  such  nondelivery;  yet  if  left 
several  months  after  it  might  reason- 
ably have  been  turned  over  to  the  pur- 
chaser, it  becomes  a  badge  of  fraud 
on  creditors,  especially  where 
strengthened  by  a  subsequent  levy  by 
the  vendee  and  the  waiving  of  ad- 
vertisement of  the  sheriff  by  the 
vendor's  representative,  and  the  sale 
of  the  whole  amount  of  the  tobacco, 
worth  some  $250,  for  the  paltry  sum 
of  $50,  no  one  being  present  at  the 
sale  but  the  sheriff,  defendant,  and 
agent  of  the  execution  creditor. 

Mclntire  v.  James  &  Martin,  1  Ky. 
Opin.  630. 

The  possession  of  real  estate  does 
not  raise  a  presumption  of  ownership 
against  the  recorded  title,  nor  is  it 
ever  a  badge  of  fraud  against  the  legal 
title  as  to  future  debts. 

Ott  V.   Ott's  Admr.,   2   Ky.   Opin. 
114. 

Where  the  evidence  shows  that  a 
grantor,  a  man  of  means,  makes  a 
deed  to  a  person  of  no  means  and  in 
no  condition  to  buy  real  estate,  and 
the  conveyance  Is  not  acknowledged 
and  the  grantor  holds  possession  and 
control  of  the  land  and  proclaims  to 
a  witness  that  he  will  soon  have  the 
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property  back.  It  indicates  that  such 
conveyance  was  made  in  fraud,  and 
persons  dealing  with  such  a  grantor 
had  the  right  to  assume  that  he  was 
the  owner  of  said  property. 

Dorch  y.  Corum,  11  Ky.  Opin.  322. 

§  15^^ Particular  facts  and  circum- 
stances. 
Where  it  is  shown  that  a  debtor, 
just  prior  to  being  sued  by  a  creditor, 
conveyed  all  his  property  which  was 
subject  to  execution,  but  retained  pos- 
session and  control  of  the  premises, 
it  makes  out  a  prima  facie  case  of 
fraudulent  combination. 

MuUins  V.   Joyce's  Admr.,   7   Ky. 
Opin.  583. 

A  conveyance  made  and  the  deed 
lodged  in  the  clerk's  office  for  registra- 
tion, while  the  grantor  is  solvent,  and 
before  the  creation  of  the  liability  of 
a  surety  for  the  grantor,  is  not  fraudu- 
lent. 

Macria  v.  Linder,  1  Ky.  Opin.  406. 

§  16. Concluslvenesa  and  effect. 

A  vendor  may  act  with  a  fraudu- 
lent intent  and  the  vendee  be  entirely 
innocent  of  any  fraudulent  purpose, 
but  when  the  vendor  is  insolvent  and 
his  condition  well  known  by  the  ven- 
dee who  accepts  a  conveyance  of  prac- 
tically all  of  the  vendor's  real  estate, 
the  deed  reciting  that  the  considera- 
tion was  paid  in  a  sum  more  than 
double  the  indebtedness  owing  to  the 
vendee,  and  the  vendee  does  not  place 
his  deed  on  record  for  many  months, 
nor  until  the  vendor  makes  an  assign- 
ment and  agrees  with  the  vendee  to 
hold  the  title  as  a  mortgage  and  trust 
for  the  vendor,  fraud  on  the  part  of 
both  the  vendor  and  vendee  is  shown 
and  the  chancellor's  judgment  so  de- 
ciding will  not  be  interfered  with. 
Bailey  v.  Cheatham,  11  Ky.  Opin. 
761. 

§  17.  Transactions  valid  in  Inception. 
A  debtor  may  lawfully  sell  his  prop- 
erty, and  a  purchaser  may  buy  it  be- 
fore any  levy  is  made  on  it  or  has  at- 
tached to  it,  and  if  the  sale  is  in  good 
faith  for  a  valuable  consideration,  it 
will  be  upheld  even  though  the  pur- 
chaser and  seller  knew  there  were 
creditors  seeking  to  collect  their 
claims. 

Lewis  V.   Richards,   8    Ky.   Opin. 
209. 


,  (B)  NATURE  AND  FORM  OFTRANS- 
I  FER. 

§23.  Elements  or  evidence  of  fraud 
In  general. 
A  person  having  a  claim  against  an 
estate  can  not  release  it  or  give  it 
away,  so  as  to  defeat  the  right  of  his 
creditors. 

Nelson  V.  Rose,  8  Ky.  Opin.  371. 

A  conveyance  of  four  hundred  forty 
acres  of  land  and  all  the  personal 
property  belonging  to  a  widow  in  poor 
health,  over  sixty  years  of  age,  to  her 
nephew,  in  consideration  that  he  would 
care  for  her,  will  be  set  aside  by  the 
chancellor  where  it  is  shown  to  have 
been  procured  by  unfair  means,  and 
where  it  is  also  shown  that  the 
nephew  is  furnishing  the  grantor  with 
very  poor  and  inadequate  support 
Davis  V.  Chaney,  12  Ky.  Opin.  506. 

§  24.  Transactions  subject  to  attack  by 
creditors. 
Where  an  officer  of  a  corporation, 
to  benefit  himself,  procured  a  mort- 
gage to  be  executed  to  defraud  the 
creditors  of  the  corporation,   it  will 
not  be  permitted  to  be  used  for  such 
a  purpose,  and  the  burden  is  on  the 
holder   of   such    a   mortgage,    so  at- 
tacked, to  prove  the  consideration. 
Sulzer  &  Bro.  v.  Kentucky  Fur- 
niture Co.,  9  Ky.   Opin.  72. 


(C)    PROPERTY         AND         RIGHTS 
TRANSFERRED. 

§43.  Property  subject  to  claims  of 
creditors  in  general. 
Where  the  father  buys  real  estate 
as  agent  of  his  son,  and  the  son  fur- 
nishes the  money  with  which  the  pur- 
chase is  made,  and  conveyance  is 
made  to  the  son,  such  conveyance 
can  not  be  set  aside  at  the  suit  of 
the  father's  creditor. 

Barrow  v.  Elkins,  9  Ky.  Opin.  286. 

While  a  debtor  may  not  defeat  his 
creditors  by  fraudulently  conveying 
his  real  estate,  still  where  such  a 
debtor  buys  land  on  time  under  a 
contract  that  it  shall  be  conveyed 
when  paid  for,  making  said  contract  in 
his  own  name  but  for  his  two  sons, 
and  the  proof  shows  that  the  two  sons 
took  possession  and  fully  paid  for  the 
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land,  and  a  deed  was  made  to  them 
on  the  order  of  their  father,  such  con? 
veyance  will  not  be  set  aside  at  the 
suit  of  the  father's  creditors,  for  the 
father  has  nothing  invested  in  such 
land  and  never  o^ned  it. 

Johnson  v.  Atherton,  13  Ky.  Opin. 
376. 

§44.  Interest  of  debtor  in  property  In 
general. 
The  sale  of  chattels,  in  the  posses* 
sion  of  a  third  party,  who  has  the 
right  for  a  limited  time  to  hold  it, 
Is  not  fraudulent;  nor  is  such  sale  of 
a  growing  crop  fraudulent  where  the 
possession  is  retained  by  the  vendor; 
and  a  sale  of  one's  interest  in  a  chat- 
tel owned  with  another,  who  has  pos- 
session either  in  himself  or  a  joint 
possession  with  the  vendor,  is  not  in 
fraud  of  creditors. 

Stlnnet   v.   Lowney,   8   Ky.   Opin. 
263. 

§45.  Real  property. 

Where  an  insolvent  debtor  had  no 
property,  except  a  house  and  lot,  that 
could  be  reached  by  his  creditors,  and 
he  conveyed  that  to  a  favored  cred- 
itor, making  no  provisions  for  an^  one 
else,  the  transaction  comes  within  the 
statute  against  fraudulent  convey- 
ances. 

Bowman  v.  Tanklln  &  Son,  7  Ky. 
Opin.  459. 

Where  a  son-in-law  sold  and  con- 
Teyed  land  to  his  father-in-law  for  the 
price  of  about  one-fourth  its  actual 
value,  and  the  son-in-law  was  at  the 
time  insolvent,  and  the  only  considera- 
tion actually  paid  by  the  father-in-law 
was  the  discharge  of  some  debts  of  the 
son-in-law,  and  the  property  was  after- 
wards conveyed  to  the  wife  of  the 
son-in-law  for  the  consideration  ex- 
pressed in  the  deed  to  the  father-in- 
law,  the  conveyance  was  fraudulent 
as  to  the  son-in-law's  creditors. 

Williams    v.   Lewis,   7    Ky.   Opin. 
335. 

A  conveyance  by.  a  debtor  with  the 
best  intentions  to  save  his  property 
for  his  creditors  and  to  prevent  suits, 
made  to  a  trustee,  while  not  made 
to  defraud  creditors,  is  void  as  made 
to  delay  his  creditors,  and  such  estate 
is  subject  to  an  execution  of  a  cred- 


itor who  by  his  diligence  secures  an 
advantage  over  general  creditors. 

Turley  v  Alphln  &  Craig,  12  Ky. 
Opin.  528. 

§48.  Rights  In  action. 

The  transfer  and  assignment  by  a 
debtor  of  his  right  to  a  chose  in  ac- 
tion to  his  son  for  a  consideration  of 
$200,  and  claim  for  several  thousand 
dollars,  out  of  which  the  son  recov- 
ered $10,000,  was  held  to  be  in  fraud 
of  the  father's  creditors. 

Williams    v.    Lewis,   7    Ky.   Opin. 
335. 

§51.  Exempt  property  in  general. 

Where  articles  enumerated  in  a 
conveyance  made  by  a  debtor  without 
consideration  are  such  as  can  not  be 
levied  upon  by  creditors,  such  con- 
veyance is  not  void  as  to  creditors. 
Shreve  v.  Bohlson,  10  Ky.  Opin.  35. 


(D)    INDEBTEDNESS,   INSOLVENCY 
AND   INTENT   OF   GRANTOR. 

§54.  Indebtedness  element  of  fraud. 

Where  an  assignment  of  an  original 
survey  to  a  large  tract  of  land,  on  a 
copy  of  the  original,  was  made,  and 
afterwards  the  lands  were  patented  to 
the  assignor;  and  the  assignment  was 
without  consideration,  and  at  a  time 
when  the  assignor  was  seeking  to  ab- 
solve himself  of  a  large  obligation  on 
a  bond  of  a  defaulting  sheriff;  it  is  a 
fraudulent  transfer  of  title,  though 
the  assignee  acquired  possession  of 
the  lands  after  the  death  of  the  as- 
signor. 

Vanada  v.  Kass,  2  Ky.  Opin.  342. 

§61.  Insolvency  element  of  fraud. 

Where  a  contract  of  sale  of  real 
estate  is  made,  and  some  time  there- 
after a  conveyance  is  made  under  its 
terms,  and  a  part  of  the  purchase- 
money  paid,  one  attacking  such  con- 
veyance on  the  ground  that  it  was 
made  in  contemplation  of  insolvency 
and  to  prefer  the  grantee  must  show 
that  the  grantor  contemplated  insolv- 
ency at  the  time  he  sold  the  real 
estate,  and  not  when  he  made  the 
conveyance. 

Beverly  v.  Garvey  &  Co.,  10  Ky. 
Opin.  533. 
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§  63.  Intent    to     defraud     pre-existing 

creditors. 

§  64. In   general. 

Where  the  real  estate  is  purchased 
by  a  debtor  and  conveyed  to  his  wife, 
to  the  extent  of  the  money  paid  for 
such  property  by  the  debtor  it  is  a 
legal  fraud  upon  his  creditors,  for 
which  they  have  a  remedy. 

Suthy   &   Co.   V.   Murphy,   10   Ky. 

Opin.  366. 

One  largely  in  debt  can  not  legally 
convey  and  sell  his  property  for  the 
purpose  of  defrauding  his  creditors, 
especially  where  the  proof  shows  that 
no  consideration  was  paid  by  his  son 
who  received  the  conveyance. 

Hildreth   v.   Shipp,   11   Ky.   Opin. 
325. 

A  voluntary  conveyance  by  a  father 
to  his  son,  without  other  considera- 
tion than  love,  will  not  be  allowed  or 
upheld  as  against  the  father's  cred- 
itors. 

Marsh  v.  Marsh's  Assignee,  12  Ky. 
Opin.  139. 

A  debtor  has  no  power  to  dispose  of 
his  estate  in  fraud  of  his  creditors  or 
to  compromise  with  a  part  of  his 
creditors  and  hold  those  who  are  un- 
willing to  compromise  by  its  terms; 
but  there  is  no  rule  of  law  or  equity 
which  will  prevent  a  debtor  from  dis- 
posing of  his  property  in  the  payment 
of  his  debts  or  of  compromising  a 
question  of  title  to  property  when 
done  in  good  faith. 

Zim's  Admr.  v.  Lawrence's  Exrs., 
12  Ky.  Opin.  436. 

Where  it  is  shown  that  a  business 
man  owning  real  estate  and  many 
thousands  of  dollars  worth  of  notes, 
who  has  creditors,  conveys  nearly  all 
of  his  estate  to  his  son,  who  fails  to 
explain  where  he  acquired  the  cash  to 
buy  such  property,  the  transfer  of 
such  estate  will  be  set  aside  at  the 
petition  of  the  creditors. 

City    Nat.    Bank    of    Paducah    v. 
Gardner,  12  Ky.  Opin.  458. 

Actual  fraud  is  a  matter  of  inten- 
tion, but  like  any  other  fact  must  be 
proved ;  and  a  conveyance,  by  a  failing 
debtor,  of  his  real  estate  to  one  who 
pay  its  fair  value,  the  money  being 
used  to  pay  the  grantor's  creditors,  or 


a  part  of  them,  will  not  be  set  aside 
as  a  fraudulent  conveyance,  and  the 
fact  that  the  failing  debtor  preferred 
some  of  his  creditors  to  others  is  not 
a  fraud  and  will  not  vitiate  the  sale. 
Garrott  v.  Lacey's  Exr.,  13  Ky. 
Opin.  973. 

§66. Pending  actions  or  other  pro- 
ceedings. 
Where  a  debtor  sells  and  conveys 
his  land  before  an  attachment  is 
served  on  the  land,  the  purchaser  bar- 
ing both  the  title  and  possession  be- 
fore the  Judgment  was  rendered,  it  is 
necessary,  before  subjecting  the  land, 
to  make  him  a  party  and  allege  and 
show  that  the  sale  and  conveyance  to 
him  were  fraudulent. 

Hand  v.  Fritsch,  Buckhardt  &  Co.. 
13  Ky.  Opin.  797. 

§68.  Intent     to     defraud     subsequent 
creditors. 

§69. In  general. 

A  voluntary  conveyance  of  real  es- 
tate is  not  fraudulent  as  to  subsequent 
creditors. 

Fletcher  v.  Harl,  11  Ky.  Opin.  297. 

While  a  conveyance  of  real  estate  is 
not  fraudulent  as  against  persons  who 
become  creditors  after  the  conveyance, 
it  may  be  fraudulent  as  to  creditors 
who  become  such  before  such  deed  is 
delivered  to  grantees. 

Dorch  V.  Corum,  11  Ky.  Opin.  322. 

§72.  Good  faith  of  grantor  in  convey- 
ance    procured     by     fraud    of 
grantee. 
A  sale  of  land  by  one,  believing  he 
held  a  good  title  to  the  land,  is  not 
fraudulent,  where  the  land  was  after- 
wards disposed  of  by  will,  the  will  not 
being  of  record  at  the    time  of  the 
sale. 

Key  V.  Phelps,  2  Ky.   Opin.  546, 


(E)   CONSIDERATION. 

§73.  Want  or  Insufficiency  element  of 
fraud. 
A  transfer  of  property,  by  a  debtor 
to  a  stranger,  for  an  ostensible  con- 
sideration,  not  supported  by  competent 
evidence  of  fairness,  and  free  from 
fraud,  will  not  be  upheld. 

Cannon  &  Byers  v.  Morris,  3  Ky. 
Opin.  285. 
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The  insolvency  of  a  pretended  pur« 
chaser  up  to  the  time  of  a  sale  to 
him,  together  with  the  act  of  the 
seller  in  disposing  of  all  his  property, 
and  his  disappearance  to  avoid  his 
creditors,  are  sufficient  to  justify  the 
court  in  finding  that  such  transfer  was 
without  consideration  and  with  intent 
on  the  part  of  both  the  seller  and 
purchaser  to  defraud  the  seller's  cred- 
itors. 

Kelly   V.    McClung,    10   Ky.   Opin. 
795. 

An  absolute  conveyance  of  land  by 
the  father  to  his  children,  without  any 
consideration,  will  be  deemed  fraudu- 
lent as  to  the  father's  creditors. 

Turner   v.    Sewell,    12    Ky.    Opin. 
504. 


§74.. 


-As  to  creditor. 


A  voluntary  conveyance  without 
consideration  can  not  be  avoided  on 
that  account  alone,  by  creditors  whose 
debt  occurred  subsequent  to  the  exe- 
cution of  the  deed. 

White  &  HUl  v.  Fletcher,  2   Ky. 
Opin.  463. 

Where  property  of  an  insolvent 
debtor  is  sold  by  him  to  a  creditor 
for  one-third  of  its  value,  the  fact  af- 
fords some  evidence  that  the  sale  was 
pretended  and  was  to  defeat  his  cred- 
itors. 

Leet  V.  Robertson,  8  Ky.  Opin.  638. 

A  transfer  by  a  debtor  of  his  prop- 
erty without  consideration  is  void  as 
to  his  then  existing  liabilities. 

Shreve  v.  Bohlson,  10  Ky.  Opin. 
35. 

One  must  be  just  before  he  is  gen- 
erous, and  a  conveyance  of  the  greater 
part  of  one's  estate  to  his  son  and 
son-in-law  at  a  time  when  the  grantor 
is  indebted  can  not  be  upheld  as 
against  the  claims  of  creditors. 

Adams'    Assignee    v.    Branch,    10 
Ky.  Opin.  687. 

One  who  conveys  his  real  estate  in 
consideration  of  love  and  affection, 
pending  a  suit  against  him  by  a  cred- 
itor, which  results  in  a  judgment  in 
favor  of  the  creditor,  commits  a  fraud 
against  such  creditor,  and  such  a  con- 
veyance will  be  set  aside  at  the  suit 
of  the  creditor. 

Gaitskill  v.  Stivers,  12  Ky.  Opin. 
565. 


A  conveyance  by  an  insolvent  sis- 
ter to  her  brother  of  all  her  real  estate 
without  consideration  is  fraudulent 
and  void  as  to  creditors,  and  may  at 
their  suit  be  set  aside. 

Johnson  v.  Harrison,  13  Ky.  Opin. 
254. 

A  deed  made  without  any  considera- 
tion is  fraudulent  as  against  cred- 
itors; and  where  property  thus  con- 
veyed is  again  conveyed  and  the 
grantee  and  grantor  both  enter  into 
the  fraud,  it  may  still  be  reached  by 
creditors  of  the  first  grantor. 

Winslow  V.  Stewart,  13  Ky.  Opin. 
737. 

§  76.  Nature  and  adequacy. 

The  court  will  not  refuse  to  confirm 
a  sale  of  real  estate  on  account  of  a 
mere  inadequacy  of  price  when  there 
is  shown  no  fraud  nor  collusion  by 
the  parties  to  it. 

Parker  v.  Wilcox,  11  Ky.  Opin.  280. 

§  77.  Sufficiency  in  general. 

Where  a  man  over  seventy  years  of 
age  owns  real  estate  subject  to  the 
life  estate  of  another  man  in  good 
health  and  only  thirty-seven  years  of 
age,  and  the  whole  title  is  worth  not 
over  $3,000,  a  conveyance  made  in 
good  faith  to  the  owner  of  the  life 
estate  for  $700  will  not  be  deemed 
fradulent  or  be  set  aside,  especially 
since  at  the  time  of  the  conveyance 
lawyers  differed  as  to  whether  the 
grantor  had  any  title  to  convey. 

Banta's   Exrs.    v.    Terry,    11    Ky. 
Opin.  44. 

A  debtor  has  a  right  to  convey  his 
property  before  liens  attach  to  it,  and 
if  the  conveyance  is  in  good  faith 
for  value  to  another  creditor,  it  will 
be  upheld. 

Tapp  V.  Trice,  13  Ky.  Opin.  782. 

§85.  Pre-existing  liability. 

§86. In   general. 

Where  a  conveyance  is  not  shown 
to  have  been  made  for  a  pre-existing 
debt,  but  the  consideration  seems  to 
have  beeA  for  cash,  it  will  not  be  set 
aside  at  the  instance  of  creditors. 
Boheim  v.  Huntziker,  10  Ky.  Opin. 
636. 

§95.  Transactions     between     husband 
and  wife. 
Where  land  is  purchased  by  the  bus- 
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band  and  conveyed  to  his  wife,  the 
greater  portion  of  the  purchase  money 
being  furnished  by  the  wife,  such  con- 
veyance could  not  be  in  fraud  of  the 
husband's  creditors  who  became  such 
long  after  the  real  estate  was  so  pur- 
chased. 

Jessie  v.  Farmer,  8  Ky.  Opin.  291. 

A  voluntary  and  fraudulent  convey- 
ance, through  another,  by  a  husband 
to  his  wife,  is  void  as  against  cred- 
itors of  the  husband,  notwithstanding 
that  the  debt  due  such  creditor  was 
incurred  after  the  date  of  such  con- 
veyance. 

Taft  &  Son  v.  Barrett,  8  Ky.  Opin. 
395. 

One  may  not  make  a  gift  of  money 
to  his  wife  and  thereby  defraud  his 
creditors;  but  where  his  wife  receives 
a  farm  by  devise  from  her  father  who 
long  before  his  death  placed  said 
daughter  and  her  husband  in  posses- 
sion, and  the  husband  has  the  use 
of  said  land  for  a  long  term  of  years, 
rent  free,  and  at  the  death  of  the 
testator  there  was  not  enough  personal 
property  to  satisfy  the  debts,  and  the 
land  devised  to  the  daughter  and  her 
children  is  about  to  be  sold  to  pay 
such  debts,  the  husband,  having  had 
the  use  of  the  land  for  years,  is  under 
both  a  moral  and  legal  obligation  to 
pay  the  debt  and  relieve  his  wife's 
land,  and  when  he  does  so  his  cred- 
itors, whose  claims  have  accrued  most- 
ly since  such  payment,  can  not  sub- 
ject such  land  to  sale  to  pay  their 
claims. 

Faulkner  v.  Jennings,  11  Ky.  Opin. 
399. 

§  96.  Transactions  between  parent  and 

child. 

A  deed  in  consideration  of  love  and 

affection  from  the   father  to  the  son 

is  fraudulent  as  to  pre-existing  debts. 

March    v.    March's    Assignee,    10 

Ky.  Opin.  601. 

(F)  CONFIDENTIAL  RELATIONS  OF 

PARTIES. 

§102.  Family  relation  in  general. 

Where  a  debtor  invests  money  for 
the  benefit  of  his  wife  and  children, 
which  ought  to  have  been  applied  in 
the  discharge  of  his  debt,  the  creditor 


has  the  right  to  follow  the  money,  not- 
withstanding several  sales  and  rein- 
vestments. 

Moore  v.  Litsey,  6  Ky.  Opin.  566. 

Where  the  husband,  being  Insolvent, 
bought  a  house  and  lot,  and  falling  to 
pay  for  same,  the  wife's  father  paid 
the  purchase  money  and  had  the  con- 
veyance made  to  her,  there  wu 
neither  actual  nor  constructive  fraud 
in  the  conveyance. 

Rice  V.  Johnson.  2  Ky.  Opin.  158. 

Where  D  purchased  land  from  C 
and  received  a  title  bond  therefor,  and 
shortly  afterward  assigned  the  bond  to 
his  father-in-law,  the  appellant;  and 
D  appears  to  have  been  insolvent  at 
the  time  of  the  purchase  and  transfer 
of  the  bond,  but  continued  to  occupy 
the  land,  and  made  the  payments  doe 
to  C  as  part  of  the  purchase  price  for 
some  time  after  the  transfer  of  the 
bond  to  appellant;  the  assignment  of 
the  bond  was  fictitious  and  fraudulent 
as  to  creditors. 

Flynn  v.  Hart,  2  Ky.  Opin.  289. 

One  who  advances  money  with  which 
to  buy  personal  property  for  use  of 
a  brother  in  business,  reserving  a 
lien  on  same  at  the  time  of  the  pur- 
chase, will  be  entitled  to  hold  the 
property  to  the  exclusion  of  a  cred- 
itor of  his  brother. 

Smith  V.  McWilliams,  3  Ky.  Opin. 
246. 

Where,  at  the  time  of  the  execution 
of  the  deed  and  assignment  of  the 
bond  to  a  wife,  her  husband  was  not 
indebted  to  the  appellants,  her  right 
to  the  property  is  superior  to  that  of 
any  of  her  husband's  creditors. 

Creely  v.  Kemper,  5  Ky  Opin.  648, 

It  is  hard  to  establish  fraud  by  the 
evidence  of  those  participating  in  it, 
but  where  a  mother-in-law  is  insolv- 
ent and  lives  in  the  same  neighbor- 
hood with  her  son-in-law  who  owns  but 
a  small  amount  of  personal  property 
and  has  no  money,  but  is  on  very 
friendly  terms  with  his  mother-in-law. 
who  conveys  to  his  wife  and  himself 
her  real  estate  for  a  consideration  of 
one  thousand  dollars,  which  is  not 
clearly  shown  to  have  been  paid — these 
circumstances  show  pretty  concltisive- 
ly  that  the  conveyance  was  made  to 
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defraud  and  hinder  the  grantor's  cred- 
itors, and  will  be  set  aside  at  the  suit 
of  such  creditors. 

CaudUl  Y.  (^ebel,  13  Ky.  Opin.  213. 

Where,  under  a  contract  whereby  a 
person  furnishes  money  to  a  mer- 
chant, to  be  used  in  purchasing  com- 
modities to  be  shipped  to  the  per- 
son furnishing  the  money  for  sale,  the 
merchant  becomes  indebted,  he  can 
not  thereafter  convey  his  real  estate 
to  members  of  his  family  on  account 
of  his  love  for  them,  and  if  he  does, 
such  conveyance  will  be  set  aside  at 
the  suit  of  the  creditors. 

McElrath,    Albritton    &    Davis    v. 
Spillman,  13  Ky.  Opin.  696. 

§103.  Husband  and  wife. 

Where  an  insolvent  husband  con- 
veys land  of  his  wife  in  fraud  of  his 
creditors,  the  creditors  may  subject 
the  land  to  the  payment  of  their  debts, 
reserving  to  the  wife  a  lien  on  the 
land  to  secure  the  proceeds  of  the 
wife's  land  which  the  husband  had 
I»aid  to  the  creditors. 

Shanklin  v.  Shackler,  7  Ky.  Opin. 
577. 

Where  the  wife's  land  was  con- 
veyed to  another  without  considera- 
tion, who  reconveyed  it  to  the  hus- 
band, the  subsequent  conveyance  of 
the  land  by  the  husband  and  wife  was 
by  fraud  and  coercion,  yet  as  the 
purchaser  was  a  bona  fide  purchaser 
for  a  valuable  consideration  without 
notice  to  the  heirs  of  the  wife,  they 
can  not  reclaim  title. 

Luke  v.  Gunnell,  1  Ky.  Opin.  258. 

Where  the  proof  shows  that  the 
land  was  paid  for  by  the  husband,  and 
the  deed  made  to  the  wife  while  he 
was  insolvent  and  after  the  note  was 
executed,  the  conveyance  to  the  wife 
was  held  procured  to  be  made  to  her 
in  fraud  of  the  rights  of  the  holder  of 
the  note. 

Henry  &  Yelzer  v.  Hughey,  1  Ky. 
Opin.   285. 

Where  J  and  wife,  W  and  wife  and 
B  were  partners  in  the  drug  business, 
and  on  dissolution,  finding  that  they 
were  badly  involved,  agreed  that  in 
consideration  of  one  of  the  partners 
verbally  assuming  to  pay  debts  of 
U,000.00   and   1150.00  respectively  to 


appellees,  J  and  wife  executed  and 
delivered  to  W  a  deed  to  a  house  and 
lot,  the  consideration  being  $1,150.00, 
the  amount  of  the  two  debts,  the  deed 
being  made  in  the  name  of  Mrs.  W; 
and  the  testimony  showed  that  Mrs. 
W  really  did  not  know  what  the  con- 
sideration for  the  deed  was,  nor  what 
the  contract  between  her  husband  and 
J  was,  only  so  far  as  had  been  com- 
municated to  her  by  her  husband;  and 
her  claim  of  the  consideration  being 
1500.00  which  she  originally  put  in  the 
drug  business  is  not  corroborated  by 
the  evidence;  for  all  the  uses  of  the 
creditors  of  B  &  Co.,  the  husbands  of 
the  two  feme  covert  partners  must 
be  held  liable  and  the  house  and  lot 
must  be  regarded  as  the  property  of 
the  insolvent  husband,  and  the  wife 
holds  as  his  trustee  in  derogation  of 
the  rights  of  creditors. 

Willis  V.  Birdsell,  2  Ky.  Opin.  319. 

Where  a  transfer  of  bank  stock, 
made  before  creation  of  debts  to  the 
husband,  though  final  payment  of  all 
purchase  money  was  not  made  until 
after  such  debts  were  created,  the  sale 
will  not  be  set  aside  as  fraudulent. 
Marshall  v.  Roach,  4  Ky.  Opin. 
413. 

Where  a  conveyance  to  a  husband 
shows  upon  its  face  that  it  was  in- 
tended merely  to  invest  him  with  the 
title  to  the  land  conveyed  while  his 
wife  and  family  were  to  continue  to 
enjoy  its  profits,  such  conveyance  can 
not  be  upheld  as  against  his  creditors. 
Patterson  v.  Field,  5  Ky.  Opin. 
393. 

Where  real  estate  purchased  is  con- 
veyed to  the  wife,  and  no  objection  or 
claim  to  title  is  made  by  the  husband 
for  thirteen  years  thereafter,  it  is  too 
late  for  him  to  assert  such  a  claim  and 
to  charge  his  wife  with  fraudulently 
procuring  the  conveyance  to  be  made 
to  her  instead  of  to  both  of  them, 
especially  when  he  waits  until  after 
he  and  his  wife  are  separated  and  she 
is  locked  up  in  a  lunatic  asylum  and 
unable  by  reason  of  a  crazed  mind  to 
make  any  defense. 

Mann  v.  LoufiTer,  11  Ky.  Opin.  742. 

§  104. ^Transactions    in   general. 

Where  land  is  bought  with  the  hus- 
band's money  and  the  conveyance  is 
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made  to  the  wife  it  is  fraudulent  as 
to  pre-existing  debts,  and  the  renewal 
of  notes  evidencing  a  debt  does  not 
create  a  debt  so  as  to  make  it  of  date 
after  such  a  conveyance  is  made. 
Yates*  Admr.  v.  Fisher,  11  Ky. 
Opin.  948. 

A  conveyance  by  a  husband  through 
another  to  his  wife  in  satisfaction  of 
a  verbal  antenuptial  agreement  made 
many  years  before,  of  property  vastly 
in  excess  of  any  claims  of  the  wife 
and  at  a  time  shortly  before  suit  was 
brought  against  him  for  damages  re- 
sulting in  a  judgment  against  him 
after  the  date  of  such  conveyance, 
where  no  demand  or  claim  had  ever 
been  made  by  the  wife,  will  be  held  to 
have  been  made  to  defraud  the  cred- 
itor and  will  be  set  aside. 

Floyd  V.  Martin,  12  Ky.  Opin.  42. 

A  conveyance  of  land  to  the  wife, 
purchased  by  the  husband  with  his 
own  means,  is  fraudulent  as  to  pre- 
existing debts  of  the  husband. 

McBride    v.    McLAUghlin,    12    Ky. 
Opin.  195. 

Where  a  husband  is  insolvent,  and 
his  wife  inherits  money,  and  he  has 
contracted  for  real  estate  for  her,  and 
she  deposits  the  money  in  her  hus- 
band's name,  and  he  pays  it  out  for 
the  real  estate  as  trustee,  when  the 
deed  is  made  it  is  the  property  of 
the  wife,  and  under  such  circumstances 
the  husband  can  not  be  said  to  have 
reduced  his  wife's  money  to  his  pos- 
session so  as  to  make  it  his  own  and 
render  it  subject  to  the  demands  of 
his  creditors. 

Delker  v.  Craig,  12  Ky.  Opin.  401. 

While  a  wife  who  has  placed  her 
means  in  possession  of  her  husband 
may  be  entitled,  as  against  him,  to  an 
equitable  settlement,  she  can  not  ob- 
tain any  relief  as  against  his  creditors 
or  out  of  his  estate  when  it  afiTects 
their  demands. 

Turley  v.  Alpin  &   Craig,  12   Ky. 
Opin.  528. 

Where  a  husband  has  not  taken  pos- 
session of  his  wife's  money,  but  has 
borrowed  money  from  her  to  invest  in 
land,  agreeing  to  repay  her  out  of  the 
sale  of  the  land,  and  does  so  when 


he  makes  the  sale,  such  payment  can 
not  be  said  to  have  been  a  volunUry 
gift  to  her  or  a  payment  to  her  (or 
the  purpose  of  hindering,  delaying  or 
defrauding  his  creditors,  especially 
where  the  whole  transaction  was  in 
entire  good  faith. 

Davis  V.  Davis*  Admr.,  12  Ky.  Opin. 
550. 

§107.  Parent  and  child. 

A  sale  of  property  by  an  Insolvent 
son  to  his  father  in  discharge  of  a 
debt  owing  the  father  was  held  to  be 
in  fraud  of  other  creditors  of  the  son. 

Chaney  v.  Lowe,  6  Ky.  Opin.  457. 
A  conveyance  from  father  to  son,  for 
a  consideration  of  $4,000,  for  a  large 
tract  of  land,  was  held  fraudulent  as 
to  creditors,  where  the  evidence  shows 
that  the  son,  a  young  man,  had  bat  a 
small  amount  of  visible  means  and  an 
earning  capacity  largely  inadequate 
to  have  produced  a  sum  equal  to  the 
purchase  price  of  the  land,  the  son 
living  with  the  father  and  the  land 
not  having  gone  out  of  the  actual  pos- 
session of  the  father. 

Desazer  v.  Bonta,  1  Ky.  Opin.  46. 

Where  a  father,  by  deed  of  gift  to 
his  minor  son,  transfers  all  the  prop- 
erty in  consideration  of  the  son  be- 
coming "emancipated,"  or  deprived  of 
any  parental  help  or  assistance  or  ex- 
pectancy at  the  death  of  the  parent: 
and  the  father  was  heavily  involved, 
quite  old  and  unable  to  support  him- 
self and  family  by  manual  labor;  and 
shortly  after  this  deed  was  executed 
and  delivered,  judgment  creditors  of 
the  father  levied  on  and  sold  all  the 
land  conveyed  in  the  deed  to  the  son, 
and  it  was  bought  in  by  one  of  the 
creditors,  but  was  redeemed  by  the 
son  just  prtor  to  the  expiration  of  the 
redemption  penod,  and  an  order  se- 
cured from  the  purchaser  to  have  the 
deed  of  purchase  at  the  execution  sale, 
made  to  the  son;  and  it  is  shown  that 
the  son  was  only  eighteen  years  old, 
and  had  no  property  of  value,  and  it 
is  not  shown  where  he  secured  the 
funds  to  redeem  the  land,  which  re- 
quired quite  a  sum  of  money;  and 
other  judgment  creditors  seek  a  resale 
of  the  same  land;  the  deed  of  convey- 
ance to  the  son  was  fraudulent  and 
without  consideration  as  to  creditors. 
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and  the  land  may  be  sold  to  satisfy 
their  claims. 
Surber  v  Floyd  &  Ford,  2  Ky.  Opin. 
309. 

A  sale  of  land  by  a  father  to  his  son, 
for  a  valuable  consideration  paid  in 
full  by  the  son  will  not  be  held  to 
be  fraudulent  as  to  creditors  of  the 
father. 

Teny  v.  Roberts,  3  Ky.  Opin.  239. 

A  conveyance  by  a  father  to  his  son 
of  a  large  amount  of  property  with- 
out a  visible  change  of  possession,  and 
at  a  time  when  the  father  was  heavily 
involved,  and  in  the  absence  of  proof 
that  the  son  had  paid  any  of  the  pur- 
chase price,  or  was  able  to  do  so,  was 
held  to  be  fraudulent  as  to  creditors 
of  the  father. 

Trumbo    v.    Barber,   4   Ky.   Opin. 
393. 

Property  purchased  by  a  son  for  the 
use  of  his   parent,   can   not  be   sub- 
jected to  the  debts  of  the  father. 
Wathen   v.   Phillips,   4   Ky.   Opin. 
51. 

If  the  sons  permitted  their  father 
to  make  valuable  improvements  upon 
their  real  property,  with  funds  which 
he  should  have  applied  to  the  payment 
of  his  debts,  they  could  not  complain 
that  their  father's  creditors  should  be 
allowed  to  subject  such  improvements 
to  the  payment  of  their  claims,  and 
their  assignee,  with  knowledge  of  the 
facts,  is  in  no  better  position  than  the 
sons. 

Rawlings  v.  Bosley's  Admr.,  5  Ky. 
Opin.  258. 

One  who  is  insolvent  may  not  con- 
vey his  property  as  a  gift  to  a  member 
of  his  family  and  thus  defraud  his 
creditors;  such  a  conveyance  will  be 
set  aside. 

Wingate  v.  Garrison,  8  Ky.  Opin. 
189. 

Where  a  father  largely  in  debt  con- 
veys all  of  his  estate  to  a  son  who 
lives  with  him,  except  such  as  is 
exempt  from  creditors,  and  it  is  ap- 
parent that  the  sole  object  is  to  pre- 
vent the  collection  of  the  claims  of 
the  father's  creditors,  the  conveyance 
will  be  set  aside;  and  a  parol  con- 
tract between  the  father  and  son  by 


which  the  father  agrees  to  pay  the 
son  in  his  estate  for  the  work  of 
years  and  never  executed  until  the 
creditors  are  about  to  take  it,  is  of 
itself  proof  of  the  fraudulent  intent. 
Snapp  V.  Orr's  Admr.,  11  Ky.  Opin. 
785. 

A  contract  between  a  father  and 
son  wherein  the  son  comes  into  nearly 
the  entire  estate  of  the  father  will  be 
closely  scrutinized  by  the  courts,  and 
will  be  set  aside  in  the  interest  of 
creditors,  when  not  clearly  shown  to 
have  been  fair  and  honest. 

City    Nat.    Bank    of    Paducah    v. 
Gardner,  12  Ky.  Opin.  458. 

To  establish  an  oral  contract  as  to 
land  between  father  and  son,  whereby 
the  son  secures  his  father's  land  when 
the  father  is  in  debt,  so  as  to  defeat 
his  creditors,  the  evidence  should  be 
clear  and  convincing  that  the  contract 
was  for  value  and  in  good  faith. 
Hite  V.  Hise,  13  Ky.  Opin.  115. 

§  108.  Fiduciary  and  friendly  relations. 
It  is  not  consistent  with  the  prin- 
ciples of  equity  that  appellant,  after 
having  permitted  the  legal  title  to  re* 
main  in  B  for  ten  years  without  any 
effort  to  divest  him  of  the  title,  should 
be  permitted  to  come  in  and  defeat 
the  claims  of  B's  creditors  and  other 
innocent  parties  who  trusted  him  on 
the  faith  that  he  was  the  owner  of 
the  land. 

Maloney    v.    Balee,    5    Ky.    Opin. 
454. 

(H)  PREFERENCES  TO  CREDITORS. 

§  114.  Element  or  evidence  of  fraud. 

Where  an  insolvent  debtor  executes 
a  mortgage  on  his  property  to  secure 
the  payment  of  a  debt  some  of  which 
was  previously  due,  however  inconsid- 
erable that  debt  may  be,  it  brings  the 
conveyance  within  the  inhibitions  of 
the  Act  of  1856. 

Wilder  &  Co.  v.  Pepper  &  Co.,  5 
Ky.  Opin.  265. 

§115.  Right  of  debtor  to  prefer  cred- 
itor. 
When  diligence  in  securing  debt  not 
fraudulent  as  to  other  creditors. 

Bank   of   Kentucky    v.    Bright,    4 
Ky.  Opin.  561. 
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Where  one  is  in  failing  circum- 
stances, he  may  sell  his  land  and  con- 
vey it  to  his  creditor  for  a  considera- 
tion not  grossly  Inadequate,  and  thus 
pay  such  debt  or  allow  a  part  of  the 
consideration  to  be  applied  on  such 
debt,  and  such  a  conveyance  is  not 
fraudulent. 

Beard  v.  Runyan,  13  Ky.  Opin.  171. 

One  may  prefer  one  of  his  creditors, 
and  in  doing  so  does  not  necessarily 
conmiit  fraud,  but  such  a  preference 
by  virtue  of  the  statute  may  be  set 
aside  If  attacked  within  the  given 
time. 

Sweatman  v.  Spears,  13  Ky.  Opin. 
210. 

§119.  Confidential  re  i  at  ion*  of  parties. 
Where  F,  L  and  M  were  partners 
in  running  a  planing-miU  and  F  and  L 
left  the  state,  at  which  time  the  part- 
nership property  was  insufficient  to 
pay  the  partnership  debt,  and  M  exe- 
cuted a  mortgage  to  his  father  for  the 
purpose  of  securing  a  debt  owing  him 
by  the  firm,  which  was  executed  in  the 
firm  name  and  for  the  purpose  of  se- 
curing only  firm  liabilities;  as  the 
proof  shows  that  the  partnership  ef- 
fects were  not  sufficient  to  pay  the 
firm's  debts,  the  mortgage  of  M  was  to 
secure  his  father  in  preference  to 
other  creditors. 

Higgenson's  Exr.   v.   Fitzhenry,  5 
Ky.  Opin.  84. 

§  122.  i\1ortgaget  and  other  tranafera 
as  security. 
As  the  debts  of  the  appellee  existed 
before  the  execution  of  the  mortgage, 
the  allegation  in  the  answer  that  ap- 
pellants were  about  to  attach  the  prop- 
erty of  K  and  that  the  mortgage  was 
given  to  prevent  them  from  taking 
such  proceedings  to  secure  their  debt, 
was  not  sufficient  and  demurrer  was 
properly  sustained. 

Kane  v.  Adams,  5  Ky.  Opin.  557. 

One  who  is  insolvent  may  not  legally 
prefer  one  creditor  by  a  mortgage,  to 
the  detriment  of  other  creditors;  and 
if  he  attempts  to  do  so,  such  mortgage 
will  be  declared  of  no  effect. 

Redford  v.  Tolls,  Holton  &  Co.,  9 
Ky.  Opin.  253. 

§  130.  Effect  of  illegai  preference. 
In  a  suit  to  set  aside  a  conveyance 


made  by  an  insolvent,  a  creditor,  who, 
from  the  nature  of  the  conve3raace 
assisted  in  protecting  himself  and  sev- 
eral other  preferred  creditors,  by  ac- 
cepting the  property  and  paying  off 
the  claims  merely  substitutes  himself 
to  the  rights  of  such  creditors  to  the 
extent  of  his  payments,  with  no  right 
of  priority  over  others  in  the  subse- 
quent distribution  of  assets. 

Wintersmith    v.    Goodin,    4    Ky. 
Opin.  67. 

A  note  retaining  a  lien  on  land  that 
had  not  been  sold  to  the  debtor  by 
the  creditor,  is  neither  a  sale,  convey- 
ance nor  mortgage;  and  a  conveyaooe 
of  the  property  to  such  creditor  is  held 
to  be  in  contemplation  of  insolvency 
and  with  the  design  to  prefer,  and 
hence  the  grantee  will  hold  the  prop- 
erty as  trustee  for  all  the  grantors' 
creditors. 

Huntley  v.  Bowles,  13   Ky.  Opin. 
947. 


(I)     RETENTION    OF    POSSESSION 

OR    APPARENT   TITLE    BY 

GRANTOR. 

§131.  Element  or  evidence  of  fraud  in 
general. 
Where  a  debtor  sells  personal  prop- 
erty and  still  retains  the  possession, 
it  will  be  presumed  that  the  sale  is 
fraudulent  as  to  attaching  creditor. 
Stephens  v.  Boswell,  5  Ky.  Opin. 
98. 

Retention  of  the  possession  and  use 
by  the  vendor,  inconsistent  with  the 
title  claimed  by  the  vendee,  was  per 
se  a  legal  fraud,  which  made  the  sale 
void  as  to  the  vendor's  creditors. 
Craig  &  HoUey  v.  Haggard.  1  Ky. 
Opin.  14. 

A  sale  of  personal  property,  and 
leaving  it  in  the  possession  of  the 
vendor,  even  though  the  purchaser  re- 
side in  another  state,  is  roid  as  to 
bona  fide  creditors  of  the  Tendor. 
Jones  V.  Heronford.  3  Ky.  Opin. 
188. 

Where,  after  the  assignment  of  a 
lease  by  a  husband  to  his  wife,  those 
living  in  the  inunediate  vicinity,  who 
had  an  opportunity  of  bein^  informed 
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on  the  subject,  saw  no  change  in  the 
manner  of  conducting  the  business,  and 
the  com  raised  on  the  farm  was  sold 
by  E  as  his  own  property,  it  was  not 
claimed  by  the  wife,  nor  did  he  aver 
his  agency  when  he  sold  it,  the  com 
sold  by  E  was  his  own  property. 
Elkin  y.  Quinsberry,  4  Ky.  Opin. 
331. 

In  a  suit  to  set  aside  a  deed  claimed 
to  have  been  made  as  a  mortgage  to 
defraud  the  creditors  of  the  grantor 
or  mortgagor,  where  it  is  shown  that 
the  mortgagor  after  the  mortgage  is 
executed  was  always  in  complete  con- 
trol of  it,  and  the  personal  property 
included  in  it  is  sold  by  him  at  pleas- 
ure, and  the  property  is  left  with  the 
mortgagor,  who  assumes  as  the  agent 
of  the  mortgagee  to  manage,  use  and 
sell  the  mortgaged  property  at  his  dis- 
cretion, it  is  strong  eyidence  of  fraud. 
McFarland  v.  McFarland,  10  Ky. 
Opin.  889. 

The  rule  that  sales  of  personal  prop- 
erty not  accompanied  by  possession 
are  yold  does  not  apply  to  mortgages 
and  deeds  ot  trust. 

Eckstein,  Norton  &  Co.  y.  Myer 
&  Hay,  10  Ky.  Opin.  942. 

S  132d ^Aa  to  creditors. 

Where  the  vendee  in  the  sale  of 
personal  property  resides  with  the 
vendor,  in  order  for  his  purchase  of 
a  horse  to  be  held  valid  against  cred- 
itors of  the  vendor  or  innocent  pur- 
chasers, there  must  be  an  open,  visible 
and  actual  delivery  and  change  of  pos- 
session. 

Hughes  V.  Busby,  9  Ky.  Opin.  816. 

An  absolute  sale  of  personal  prop- 
erty, unless  it  be  followed  by  the  pos- 
session of  the  purchaser,  is  void  as 
to  creditors  of  the  vendor. 

Smith  V.  Turner,  9  Ky.  Opin.  850. 

Where  the  vendor  of  a  horse  and  his 
vendee  reside  together,  there  must  be 
an  actual,  visible  change  of  posses- 
sion, and  where  there  is  no  such  de- 
livery the  vendor's  creditors  may  sub- 
ject the  property  to  their  debts. 

Smith  v.  Turner,  9  Ky.  Opin.  850. 

It  is  the  fact  of  actual  and  visible 
change  of  possession  and  not  knowl- 
edge on  the  part  of  those  in  the  nelgh- 
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borhood,  that  renders  sales  of  personal 
property  valid;  and,  where  there  is  ac- 
tual change  of  possession  the  sale  is 
not  per  se  fraudulent  as  to  creditors. 
Phillips  V.  Pipes,  9  Ky.  Opin.  906. 

Father  must  be  JUst  before  he  is 
generous,  and  he  has  no  right  to  make 
gifts  to  his  children  at  the  expense  .of 
his  creditors;  and,  hence,  a  convey- 
ance made  to  a  son  for  a  nominal  con- 
sideration, the  father  retaining  control 
of  the  estate  conveyed,  will  be  set 
aside  and  made  subject  to  the  father's 
debts  existing  at  the  time  of  such 
conveyance. 

Howell  V.  Smith,  10  Ky.  Opin.  874. 

§  137.  Nature  of  property  transferred. 
Where  the  law  declares  a  purchase 
of  personal  property  void  because  no 
delivery  of  property,  such  a  purchaser 
can  acquire  by  such  purchase  no 
equity  as  against  the  vendor's  cred- 
itors. 

Graves  v.  McKinney,  10  Ky.  Opin. 
222. 
§  147.  Sufficiency  of  transfer  of  posses- 
sion. 

A  sale  of  personal  property  left  in  the 
possession  of  the  seller  or  his  bailee 
after  sale,  is  fraudulent  as  to  cred- 
itors; but,  where  the  bailee,  at  the  in- 
stance of  the  seller,  delivers  the  prop- 
erty to  the  purchaser,  or  agrees  to 
hold  the  same  for  the  vendee,  it  is  an 
actual  delivery  and  is  not  a  sale  fraud- 
ulent as  against  creditors. 

Schmidt  &  Co.  v.  Larder,  8  Ky. 
Opin.  432. 

(J)    KNOWLEDGE  AND  INTENT  OF 
GRANTEE. 

§  156.  Knowledge  or  actual   notice. 

Mere  knowledge  by  the  vendee  of 
the  insolvency  and  indebtedness  by 
the  vendors  to  plaintiff,  will  not  alone 
invalidate  the  transaction. 

White  V.  Bayne,  2  Ky.  Opin.  573. 

Where  there  is  no  proof  that  the 
vendee  had  knowledge  of  or  partici- 
pated in  a  conveyance  of  land  by  de- 
fendant, it  does  not  constitute  a  fraud 
upon  any  creditor,  especially  where 
no  proof  is  offered  as  to  the  insolv- 
ency of  the  defendant  at  the  time  of 
the  transfer. 

Spearman  v.   Page,   2   Ky.   Opin. 
525. 


"^ 
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§161.  Participation    in   frauduient    in- 
tent. 

§  162- In  general. 

To  successfully  assail  a  deed  as  In 
fraud  of  creditors  it  is  essential  to 
show  that  the  conveyance  was  in  ac- 
tual fraud  of  the  grantor's  then  exist- 
ing liabilities,  or  else  intentionally  so 
as  to  future  creditors. 

Ott  V.  Ott's  Admr.,  2  Ky.  Opln. 
114. 

Where  an  insolvent  debtor,  after 
eleven  o'clock  at  night,  conveys  his 
real  estate  to  a  grantee  who  knows 
he  is  in  failing  circumstances,  and  no 
cash  is  paid  for  such  conveyance,  but 
the  grantor  accepts  three  notes,  the 
first  of  which  does  not  mature  for 
three  years,  such  conveyance  is  in 
fraud  of  creditors  and  will  be  set 
aside. 

Dodds  V.  Bank  of  Louisville,  8  Ky. 
Opln.  239. 

§  164.  Effect  of  good  faith  of  grantee. 

§  165. In  general. 

Even  though  suit  be  pending  against 
a  debtor,  the  debtor  may  sell  and  con- 
vey his  real  estate  for  full  value;  and 
even  if  such  a  sale  does  hinder  the 
collection  of  the  creditor's  claim  sued 
upon,  it  is  not  to  be  set  aside  as  fraud- 
ulent where  the  grantee  acts  in  en- 
tire good  faith  and  pays  full  value 
for  the  conveyance  to  him. 

Nichols  V.  Walker,  13  Ky.  Opin. 
702. 

One  who  is  indebted  may  convey  his 
land,  and  if  the  purchaser  buys  in 
good  faith  and  pays  for  it,  even  if  he 
knows  of  the  grantor's  indebtedness, 
he  has  a  right  to  make  the  purchase; 
and  a  conspiracy  between  him  and  his 
grantor  to  defraud  creditors  will  not 
be  presumed  from  proof  of  the  fact 
that  the  grantee  knew  of  grantor's  in- 
debtedness. 

Ebelhar  v.  Poudin,  13  Ky.  Opin. 
749. 

§  169. Voluntary  conveyance. 

Although  a  voluntary  conveyance  is 
void  and  fraudulent  as  to  pre-existing 
creditors,  such  a  conveyance  is  not 
fraudulent  where  the  liability  arose 
after  the  conveyance  was  made,  and 
the  fa'^t  that  the  deed  was  not  re- 
corded  imtil   after   the   liability   was 


created  will  not  make  such  convey- 
ance fraudulent 

Commonwealth  v.  Gibson,  13  Ky. 
Opin.  44. 

II.     RIGHTS    AND    LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 

(A)    ORIGINAL    PARTIES. 

§  173.  Mutual  rights  and  liabilities  of 

parties.. 
§  174*  Title  and  rights  to  property. 
Although  a  mortgagor  executes  a 
mortgage  to  defraud  creditors,  if  tlie 
mortgagee  had  a  subsisting  debt 
against  him  and  was  ignorant  of  his 
fraudulent  purpose,  such  mortgagee  is 
protected  by  S  1  of  the  statute  re- 
lating to  fraudulent  conveyances. 
Stone   V.  Hudson,  9  Ky.  Opin.  857. 

A  sale  of  personal  property,  either 
made  in  good  faith  or  to  defraud  cred- 
itors, places  the  title  out  of  the  vendor, 
and  he  can  not  in  any  event  recover 
the  property  back  from  his  vendee,  or 
any  one  holding  under  or  through 
him. 

Atkinson  v.   Power's   Trustees,  9 
Ky.  Opin.  882. 

Those  who,  as  grantees  of  real  es- 
tate fraudulently  conveyed  to  them 
by  a  grantor  to  defeat  his  creditors, 
participate  in  and  knowingly  aid  the 
fraud  have  no  standing,  after  many 
years,  to  oust  the  fraudulent  grantor 
or  his  descendants  from  the  posses- 
sion of  the  real  estate,  which  was 
never  given  over  by  said  grantor 
after  such  deed  was  made. 

Warden  v.  Field,  12  Ky.  Opin.  577. 

§  177* Payment    and     recovery    of 

consideration. 
A  person  who  purchased  land  of  an 
insolvent  was  held  not  to  be  guilty 
of  such  turpitude  as  to  destroy  his 
right  to  restitution  of  the  money  paid 
by  him. 

Caldwell  v.  Dohney,  7  Ky.  Opin. 
68. 

§  179.  RighU  and  liabiiitiea  as  to  third 
persons  In  general. 
Where  there  is  no  charge  of  frand, 
the  conveyance,  as  between  strangers, 
will  be  sustained;  but  if  fraud  is 
charged  the  recitals  in  the  deed  can 
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not  alone  be  relied  upoA  to  sustain 
its  Talldity  as  against  third  persons. 
McCallister,  Admr.,  y.  Seymones,  6 
Ky.  Opin.  583. 

A  contract  fully  executed,  founded 
In  a  fraudulent  purpose  to  cheat  cred- 
itors is  valid  against  those  who,  as  toI- 
nnteers,  claim  under  one  of  the  parties 
to  the  fraud. 

Jones  V.   Thompson,  8  Ky.  Opin. 
703. 

Where  one  disposes  of  all  his  estate 
to  his  father  for  the  purpose  of  de- 
frauding his  wife  out  of  her  support, 
the  father  knowing  of  such  purpose 
and  taking  over  the  property  for  such 
purpose,  and  the  son  abandons  his 
wife,  leaving  her  nothing,  she  is  enti- 
tled to  recover  against  both  her  hus- 
band and  his  father  for  the  fraud  thus 
worked  on  her. 

Dragoo   V.  Dragoo,   12   Ky.   Opin. 
462. 

§180.  Rights  and  liabilities  of  grant- 
ees as  creditors. 
Where  the  grantee  of  a  deed  made 
to  defraud  creditors,  mortgages  the 
land  to  an  Innocent  party,  and  in  a 
foreclosure  the  land  is  sold,  creditors 
entitled  to  the  excess  of  purchase 
money  after  the  payment  of  the  mort- 
gage may  elect  to  take  personal  judg- 
ment against  the  owner  of  the  land 
or  have  the  land  sold. 

Howell  V.  Edwards,  8  Ky.   Opin. 
63. 

While  an  innocent  mortgagee  of 
lands,  mortgaged  by  a  grantee  of  a 
deed  made  to  defraud  the  grantor's 
creditors,  is  entitled  to  receive  his 
money,  the  creditors  of  such  grantor 
are  entitled  to  receive  the  amount  in 
excess  of  the  mortgagee's  claim. 

Howell  V.  Edwards,  8  Ky.  Opin. 
63. 

§  185.  Rights  of  grantees  as  bona  fide 

purchasers. 
The  fact  that  a  mortgage  or  deed  re- 
citing: a  consideration  from  mortgagor 
to  mortgagee,  or  from  vendor  to  ven- 
dee, at  a  greater  sum  than  is  really 
due,  shows  a  concurrence  of  the  mort- 
gagee or  vendee  in  the  fraudulent  in- 
tent of  the  mortagor  or  vendor. 

Bailey  v.  Cheatham,  11  Ky.  Opin. 

761. 


The  purchaser  of  real  estate  sold 
to  defraud  creditors  may  be  proved 
to  have  had  notice  of  the  fraudulent 
intent  of  the  vendor  so  as  to  affect 
his  title,  by  it  being  shown  that  he 
had  direct  and  positive  knowledge  of 
the  fraud,  or  his  knowledge  of  the 
fraudulent  intent  of  his  vendor  may  be 
inferred  from  the  existence  of  certain 
facts  and  circumstances  that  would 
place  an  ordinarily  prudent  man  on  in- 
quiry. 

Ferguson   v.   May,   12   Ky.    Opin. 
151. 

The  fraud  of  the  grantor  in  convey- 
ing his  real  estate  to  defeat  his  cred- 
itors does  not  affect  the  title  of  a  pur- 
chaser for  a  valuable  consideration, 
unless  he  had  notice  of  the  fraudulent 
intent  of  his  immediate  grantor  or  of 
fraud  rendering  void  the  title  of  the 
grantor;  but  where  he  accepts  the 
conveyance  with  notice  of  the  fraud- 
ulent intent  of  the  grantor,  the  prop- 
erty so  purchased  may  be  subjected 
to  the  payment  of  the  debts  of  the 
fraudulent  vendor. 

Ferguson   v.    May,    12   Ky.    Opin. 
151. 


(D)    BONA    FIDE   PURCHASERS 
FROM  GRANTEE. 

§  196.  Subsequent  purchasers  In  gen- 
eral . 
While  a  voluntary  conveyance  of 
real  estate  is  fraudulent  as  against 
existing  creditors,  still  where  the 
grantee  in  such  a  deed  conveys  it  to 
another  for  a  valuable  consideration, 
there  is  neither  actual  nor  construct- 
ive fraud  in  the  last  conveyance. 

Davis  V.  Woods,  13  Ky.  Opin.  705. 

§198.  Good  faith  in  general. 

Where  it  is  charged  in  a  suit 
against  one  receiving  a  deed  from  a 
grantor  who  conveyed  his  land  to  de- 
fraud his  creditors,  that  the  grantee 
knew  of  his  fraud,  and  the  facts  are 
that  such  grantee  did  know  that  his 
grantor  was  a  fugitive  from  justice 
and  helped  him  to  get  away,  such 
grantee,  to  protect  his  title,  must  show 
his  good  faith  purchase  and  the  pay- 
ment by  him  of  a  valuable  and  ade- 
quate consideration,  without  notice  of 
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the   circumstances    surrounding   such 
sale. 

Tully  y.  Holmes,  9  Ky.  Opin.  632. 

The  conveyance  of  real  estate  can 
not  be  set  aside  on  proof  alone  of  the 
fraudulent  intention  of  the  grantor, 
and  it  will  not  be  set  aside  when  the 
proof  shows  that  the  grantee  acted  in 
good  faith  without  notice  or  knowl- 
edge of  such  fraud,  or  of  facts  whicn 
would  put  him  on  inquiry. 

Thomas  v.  Whi taker's  Admr.,  13 
Ky.  Opin.  510. 

§199.  Notice. 

One  who  is  an  innocent  purchaser 
for  value  of  real  estate,  and  who  has 
no  notice  or  knowledge  of  the  grant- 
or's intention  to  prefer  one  creditor 
over  another,  secures  a  good  title, 
and  one  that  can  not  be  questioned  by 
creditors  of  the  grantor. 

Jackman  v.  Burton,  9  Ky.  Opin. 
575. 

§201.  RighU  and  liabilities. 

§203.^ As    to   creditors   of   original 

grantor. 
An  innocent  mortgagee  of  land 
mortgaged  by  the  grantee  in  a  deed 
made  to  defraud  the  creditors  of  the 
grantor,  is  entitled  to  have  his  debt 
paid  out  of  the  land  before  the  same 
can  be  made  subject  to  the  creditors' 
claims. 

Howell  V.   Edwards,  8  Ky.  Opin. 

63. 

III.     REMEDIES      OP      CREDITORS 
AND  PURCHASERS. 

(A)    PERSONS    ENTITLED    TO    AS- 
SERT  INVALIDITY. 

§206.  Pre-existing  creditors. 

A  creditor  who  holds  the  only  claim 
against  the  vendor  of  real  estate 
where  it  is  shown  that  the  debtor  has 
other  property  sufficient  to  discharge 
such  debt,  can  not  successfully  attack 
a  conveyance  made  by  his  debtor. 

Mercer  v.  Warfleld's  Guardian,  10 
Ky.  Opin.  719. 


A  man's  property  is  liable  for  his 
debts,  and  a  conveyance  by  him  to  se- 
cure the  debt  of  his  wife,  incurred  in 
the  purchase  of  other  real  estate,  will ;  §211.  Assignees. 
not  be  effective  to  prevent  the  hus- 
band's prior  creditors  from  subjecting 


such  real  estate  to  their  claims,  for 
while  the  conveyance  made  by  him 
amounts  to  a  mortgage  it  is  second 
to  the  claims  of  prior  creditors. 

Ray  V.  Life  Assn.  of  America,  13 
Ky.  Opin.  193. 

§207.  Subsequent  creditors. 

§208. In  generaL 

Where  the  husband  receives  money 
from  his  wife  and  buys  real  estate, 
taking  conveyances  in  his  own  name, 
and  sells  the  same,  his  wife  joining 
in  the  deed,  and  buys  other  real  es- 
tate, taking  title  the  same  way  and 
becomes  indebted  on  the  strength  of 
such  property,  the  real  estate  deals 
being  ratified  by  the  wife  joining  in 
conveyances  neither  he  nor  his  wife 
can  assert  that  he  holds  the  real  es- 
tate for  the  wife,  and  a  conveyance  to 
the  wife  will  be  set  aside  at  the  in- 
stance of  the  husband's  creditors. 
Morris  v.  Preston  Bros.,  9  Ky. 
Opin.  907. 

Where  the  donee  of  real  estate  is 
given  a  memorandum  showing  the  gift, 
and  enters  into  possession,  even  if  the 
memorandum  is  not  recorded,  the 
creditors  of  the  donor,  becoming  such 
after  such  possession  and  claim  of 
ownership  under  the  gift,  must  take 
notice  and  be  on  their  guard. 

Shipp  V.  Hibbler,  11  Ky.  Opin.  691. 

Where  a  father  in  the  year  1862  put 
his  daughter  into  possession  of  a  farm 
and  executed  to  her  a  memorandum 
that  "This  is  to  show  that  the  farm 
I  own  in  Harrison  county,  of  two  hun- 
dred and  forty-seven  and  one-half 
acres,  known  as  the  William  H.  Wil- 
son farm,  I  give  to  my  daughter,  Lou- 
isa Sims,  to  have  and  to  hold  until 
her  death,  and  then  to  go  to  her  chQ- 
dren.  ♦  ♦  ♦  This  17th  of  April, 
1862,"  and  in  1875  conveyed  the  land 
to  his  said  daughter  and  her  husband 
for  life,  with  fee  to  their  children,  it 
is  held  that  creditors  of  the  father,  be- 
coming such  after  1862,  can  not  sub- 
ject such  land  to  their  claims. 

Shipp  V.  Hibbler,  11  Ky.  Opin.  691. 


The  assignee  of  an  insolvent  debtor 
may  maintain  an  action  to  set  aside 
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a  conveyance  of  real  estate  by  his  as- 
signor made  to  defraud  creditors. 
Adams'  Assignee  y.  Branch,  10  Ky. 
Opin.   687. 

§219.  General  creditors. 

Where  there  is  no  allegation  of 
fraud  on  the  part  of  a  grantee  or.  of 
collusion  with  the  grantor  to  cheat  or 
defraud  the  creditors  of  the  grantor 
and  the  consideration  is  adequate  and 
actually  paid,  no  question  is  raised  as 
to  whether  the  grantee  was  a  creditor 
of  the  grantor,  and  the  remedy  of  the 
creditors  of  the  grantor,  if  they  have 
any,  is  against  the  persons  receiving 
the  money  from  the  grantor  through 
the  grantee. 

Byram   v.   Grimes,    11   Ky.   Opin. 
778. 

§221.  Judgment  creditors. 

Judgment  creditors,  whose  suits 
were  filed  after  the  debtor  has  made 
a  fraudulent  conveyance  to  defeat  his 
creditors,  are  entitled  to  have  such 
conveyance  set  aside,  for  actual  fraud 
vitiates  such  transactions  as  to  all 
creditors,  whether  prior  or  subse- 
quent. 

Haskell  v.  Wynne  &   Co.,  9   Ky. 
Opin.  251. 

§225.  Estoppel  and  waiver. 

Property  conveyed  or  transferred 
by  mutual  arrangement  of  the  parties, 
for  the  purpose  of  defrauding  the  cred- 
itors of  the  real  owner,  can  not  be 
recovered,  by  the  aid  of  a  court  of 
equity,  from  either  party  by  the  other. 
Schur  V.  Schur,  3  Ky.  Opin.  44. 

(B)  REMEDIES  ON  GROUND  OF 
NULLITY  OF  TRANSFER. 

§226.  Application  of  property  to 
claims  of  creditort  in  general. 
Where  land  is  purchased  and  paid 
for  by  one,  but  title  is  taken  in  the 
name  of  the  purchaser's  son  in  order 
to  place  it  beyond  the  reach  of  the 
purchaser's  creditors,  it  may  be  sub- 
jected to  creditor's  debts. 

Hibbard  v.  Potter's  Admr.,  7  Ky. 
Opin.  11. 

(C)  RIGHT    OF    ACTION    TO    SET 
ASIDE   TRANSFER,    AND 

DEFENSES. 

§237.  Nature  and  form  of  remedy. 

Where  personal  property  was  in- 
cluded  in   a   deed   of  conveyance,   a 


creditor  will  be  required  to  exhaust 
same,  before  subjecting  his  preferred 
lien  on  the  real  property. 

Johnson  v.  Nunn,  4  Ky.  Opin.  347. 

A  subsisting  debt,  founded  on  a  val- 
unable  consideration  is  held  to  be  suffi- 
cient to  authorize  the  cancellation  of 
a  deed  from  a  husband  to  wife  made 
after  the  creation  of  the  debt. 

Norwood  v.  Robinson,  2  Ky.  Opin. 
471. 

A  conveyance  to  an  attorney  pro- 
cured by  fraud  from  his  client  may  be 
set  aside. 

Laws  v.  Wood,  9  Ky.  Opin.  213. 

The  remedy  at  law  must  be  ex- 
hausted before  the  chancellor  will 
take  jurisdiction  to  cancel  even  fraud- 
ulent conveyances,  and  equity  will  not 
give  a  remedy  to  reach  property  re- 
ceived by  an  heir  from  an  ancestor,  to 
satisfy  the  ancestor's  estate.  The  law 
gives  an  adequate  remedy  in  such  a 
case. 

Abell  V.  Abell,  11  Ky.  Opin.  128. 

Act  1838,  3  SUt.  Laws,  116,  author- 
izing suit  in  equity  to  set  aside  a 
fraudulent  conveyance  and  subject  the 
property  to  a  creditor's  claim,  al- 
though the  claim  has  not  been  re- 
duced to  Judgment,  and  permitting  at- 
tachment, is  repealed  by  Civ.  Code 
and  Gen.  Stat,  relating  to  the  same 
subject. 

Vance  v.  Campbell,  11  Ky.  Opin. 
368. 

A  creditor  may  proceed  by  attach- 
ment to  set  aside  a  fraudulent  convey- 
ance and  subject  the  property  to  the 
payment  of  his  debt,  when  his  claim 
has  been  reduced  to  Judgment  and 
execution  has  issued  and  returned  "No 
property  found,"  or  he  may  sue  in 
equity  to  set  aside  such  a  conveyance 
and  subject  the  property  to  the  pay- 
ment of  his  Judgment. 

Anderson  v.  Avery,  13  Ky.  Opin. 
113. 

§  240.  Grounds  of  action  In  general. 

The  court  has  no  Jurisdiction  to  de- 
cree that  a  conveyance  be  set  aside 
because  made  to  defraud  creditors, 
where  such  creditors  have  taken  Judg- 
ment before  Justices  of  the  peace,  and 
fail  to  file  copies  of  their  Judgments 


907  (S  240) 


FRAUDULENT  CONVEYANCES  lU.  C. 


(§241)    908 


in  the  clerk's  office  of  the  circuit  court 
of  the  county  wiere  obtained,  and 
have  executions  issued  thereon  and  re- 
turned no  property  found. 

Wilson  y.  Joni«,  9  Ky.  Opin.  553. 

Where  a  conveyance  of  real  estate 
is  made  by  one  to  her  half-sister  after 
an  attorney  has  caused  the  deed  to  be 
read  and  he  has  explained  to  the  gran- 
tor just  what  interest  she  is  convey- 
ing, and  no  undue  Influence  is  shown 
to  procure  the  conveyance,  the  deed 
will  not  be  cancelled,  in  the  absence 
of  proof  showing  that  fraudulent  and 
false  representations  were  made  to  the 
grantor  by  the  grantee. 

Allison  V.  Moore,  11  Ky.  Opin.  253. 

While  a  creditor  may  be  preferred 
if  not  within  the  Act  of  1856,  where 
the  parties  are  in  good  faith,  but  a  con- 
veyance of  real  estate  is  made  to  en- 
able a  debtor  to  defraud  his  creditors 
and  the  grantor  and  grantee  both  par- 
ticipated in  the  fraud,  and  no  actual 
consideration  passes,  such  a  convey- 
ance will  be  set  aside  at  the  instance 
of  a  creditor. 

Parker  v.   Wilcox,   11   Ky.    Opin. 
280. 

Two  things  are  necessary  to  set 
aside  a  conveyance  of  real  estate  on 
account  of  fraud:  First,  fraudulent  in- 
tention of  the  vendor,  and  second, 
knowledge  of  that  intention  on  the 
part  of  the  vendee;  and  in  neither 
case  will  it  be  lightly  inferred  that 
fraud  was  intended  or  that  the  vendee 
had  knowledge  of  such  intention. 

Allen   V.    GiUiland,   12   Ky.    Opin. 
311. 

§241.  Conditions  precedent. 

In  order  to  maintain  an  action  in 
equity  to  set  aside  a  fraudulent  con- 
veyance, it  is  required  that  the  cred- 
itor shall  have  a  Judgment  at  law  and 
a  return  of  nulla  bona  upon  his  execu- 
tion; and  this  is  true  whether  the 
grantor  or  his  estate  is  the  defendant. 
Pearce  v.  Brown  &  Bro.,  9  Ky. 
Opin.  166. 

Where  a  number  of  actions  have 
been  brought  to  set  aside  a  convey- 
ance made  to  defraud  creditors,  in  one 
of  which  the  plaintifT  has  caused  exe- 


cution to  issue  on  his  judgment,  which 
has  been  returned  nulla  bona,  and 
such  actions  have  been  consolidated 
into  one,  plaintiffs  are  entitled  to  judg- 
ments setting  aside  such  conveyances, 
even  though  there  have  been  no  execu- 
tions on  their  judgments  against  the 
debtor,  where  such  debtor  is  admit- 
tedly insolvent 

Haskell  v.  Wynne   &  Co.,  9  Ky. 
Opin.  251. 

Where  a  conveyance  was  made  to 
defraud  creditors,  it  will  be  set  aside 
at  the  suit  of  a  judgment  creditor, 
where  execution  has  been  returned 
nulla  bona. 

Haskell  v.  Wynne   &   Co.,  9  Ky. 
Opin.  251. 

A  creditor  can  not  proceed  in  equity 
to  set  aside  a  fraudulent  conveyance 
made  by  his  debtor  until  he  has  ob- 
tained judgment  and  there  has  been  a 
return  of  nulla  bona,  or  showing  some 
reason  why  legal  process  would  not  be 
effectual. 

Arnold's  Guardian  v.  Doty,  9  Ky. 
Opin.  357. 

A  court  of  equity  has  jurisdiction  to 
set  aside  a  fraudulent  conveyance  and 
subject  the  property  to  payment  of  the 
grantor's  debts  either  where  the  cred- 
itor proceeds  by  attachment  under  Civ. 
Code  (1876),  §  194,  subsec.  7,  or  where 
he  has  first  reduced  his  claim  to  judg- 
ment and  there  has  been  a  return  of 
no  property  found. 

Vance  v.  Campbell,  11  Ky.  Opin. 
368. 

A  creditor  has  no  standing  in  court 
to  attack  a  conveyance  alleged  to  be 
fraudulent,  until  after  he  has  procured 
judgment,  execution  and  a  return  on 
the  execution  of  "No  property  found." 
Disney  v.  Sawyers,  12  Ky.  Opin. 
75. 

A  suit  to  set  aside  a  conveyance  as 
fraudulent  will  fail  where  the  plaintiff 
creditor  has  failed  to  obtain  a  judg- 
ment at  law  and  execution  thereon 
with  return  of  "No  property."  unless 
there  is  a  failure  to  object  in  the  court 
below,  by  demurrer  or  otherwise  to  the 
court's  jurisdiction. 

Hill  V.  Cannon,  13  Ky.  Opin.  294. 
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(D)  JURISDICTION,     LIMITATIONS, 
AND  LACHES. 

§248.  Time  to  sue  and  limitations. 

In  order  to  invoke  the  aid  of  the 
statute  of  1856p  relating  to  fraudulent 
conveyances,  suit  must  have  been  in- 
stituted within  six  months  after  the 
fraudulent  preference  was  made. 

Dudley  v.  Wilson's  Admr.,  6  Ky. 
Opin.  34. 

(E)   PARTIES  AND   PROCESS. 

§250.  Plaintiffs. 

§251. In  generaL 

Where  the  owner  of  land,  being 
surety  on  certain  sheriff's  bonds  and 
believing  he  Is  about  to  be  made  a 
bankrupt,  conveys  his  land  to  certain 
members  of  his  family,  such  convey- 
ance is  binding  upon  him,  but  not  on 
such  creditors,  and  children  receiving 
nothing  in  such  conveyance  can  not 
have  the  deed  set  aside  because  made 
to  defeat  creditors. 

Tinsley  v.  Tlnsley,  13  Ky.  Opin. 
660. 

§254.  Defendants. 

In  an  action  to  set  aside  a  convey- 
ance as  fraudulent,  the  vendee  can  not 
be  brought  before  the  court  for  the 
purpose  of  passing  the  legal  title. 
National    Bank    of    Lebanon    v. 
Campbell  &  Irvin,  4  Ky.  Opin. 
522. 

Where  a  deed  is  attacked  as  fraudu- 
lent, and  is  sought  to  be  made  an  as- 
signment for  the  benefit  of  creditors, 
and  the  vendor  was  not  made  a  party, 
but  the  vendee  only;  on  a  claim  that 
as  the  legal  grantor  was  not  before  the 
court,  there  was  no  such  action  for 
subjecting  the  property  as  contem- 
plated by  the  statute,  and  the  deed 
vested  nothing  in  the  vendee. 

National     Bank    of     Lebanon    v. 

Campbell  &   Irvln,  4  Ky.  Opin. 

522. 

Where  a  petition  charges  a  fraudu- 
lent transfer  of  lands  to  A.,  A.  must 
be  made  a  party  to  the  suit. 

Brago  V.  Smith,  4  Ky.  Opin.  371. 

In  an  action  to  subject  property 
fraudulently  conveyed  to  the  debts  of 
the  vendor,  he,  as  well  as  the  vendee, 
must  be  made  parties  by  appropriate 


pleading,  and  summons  must  issue 
against  all  of  them  before  a  court  of 
equity  will  take  jurisdiction. 

Talbott  V.  Phillips  &  Scally,  5  Ky. 
Opin.  401. 

Where  the  grantee,  in  a  deed  made 
to  defraud  creditors,  has  conveyed  the 
land,  neither  he  nor  his  grantor  are 
necessary  parties  to  a  creditor's  action 
to  recover  the  excess  over  the  sum 
due  an  innocent  mortgagee  of  such 
grantee. 

Howell  V.  Edwards,   8  Ky.   Opin. 
63. 

In  an  action  to  set  aside  a  fraudulent 
conveyance,  after  the  death  of  the 
grantor,  it  is  necessary  to  join  as  de- 
fendants the  heirs  and  personal  repre- 
sentatives, or  if  such  representatives 
are  not  joined  it  must  be  alleged  there 
are  none. 

Pearce  v.   Brown   &   Bro.,   9   Ky. 
Opin.  166. 


(F)    PLEADING. 

§258.  Biii,  complaint,  or  petition. 

An  allegation  that  it  was  the  Inten- 
tion of  the  grantor  to  exclude  other 
creditors,  is  substantially  a  charge 
that  the  design  of  the  grantor  was  to 
prefer  the  grantee  to  the  exclusion  of 
other  creditors. 

McCormack    v.    Robards,    7    Ky. 
Opin.  13. 

A  mere  allegation  that  ''the  deed 
was  fraudulent  and  that  the  land  ought 
to  be  subjected  to  plaintiff's  claim," 
without  stating  In  what  the  fraud  con- 
sists or  for  what  purpose  the  deed  was 
so  made,  is  totally  insufficient  as  an 
allegation  of  a  fraudulent  conveyance. 
Amett  V.  Balrd  &  Craycroft,  1  Ky. 
Opin.  335. 


§259. Form  and  requisites  in  gen- 
eral. 
Where  a  suit  is  brought  to  set  aside 
a  conveyance  of  real  estate  alleged  to 
have  been  made  to  defraud  a  creditor, 
and  the  person  receiving  such  convey- 
ance is  sued  as  garnishee,  as  a  regular 
defendant,  the  plalntift  must  state  a 
cause  of  action;  and  if  the  cause  is 
that  the  garnishee  defendant  is  in- 
debted to  plaintiffs  debtor,  the  peti- 
tion must  set  up   the  facts  showing 
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such  indebtedneBS — a  mere  conclusion 
of  law  is  not  sufficient. 

Grief  v.  McCracken  County,  9  Ky. 
Opin.  330. 

A  court  of  equity  will  not  entertain 
jurisdiction  to  set  aside  a  conveyance 
alleged  to  be  fraudulent  and  subject 
the  land  to  the  satisfaction  of  a  legal 
demand,  unless  there  is  an  allegation 
of  judgment  at  law,  and  an  execution 
and  a  return  of  nulla  bona  or  by  at- 
tachment under  some  of  the  grounds 
stated  in  the  code,  but  where  the 
question  of  want  of  jurisdiction  is  not 
raised  until  the  cause  reaches  the 
Court   of  Appeals,  it  Is   too   late   to 

do  BO. 

Walker  v.  Smith,  13  Ky.  Opin.  200. 
365. 

§  263.^-i — Fraudulent  transaction. 

The  pleadings  and  the  evidence  were 
held  to  show  that  a  conveyance  was 
made  to  put  the  property  beyond  the 
reach  of  the  vendor's  creditors. 

Poindexter    v.    Henry    Grant     & 
Bush,  6  Ky.  Opin.  401. 

§266.  Plea  or  answer  and  subsequent 
pleadings. 
Where  a  petition  charged  a  sale  of 
lands  by  a  defendant,  for  the  purpose 
of  defrauding  creditors,  that  they  were 
insolvent,  and  the  sale  was  not  a  bona 
fide  one,  and  that  the  purchaser  knew 
of  the  existence  of  the  debt  at  the 
time,  to  which  the  defendants  an- 
swered, denying  that  the  sale  was 
made  to  defraud  creditors,  or  with 
fraudulent  intent,  but  alleging  that  the 
sale  was  bona  fide  and  for  a  valuable 
consideration;  it  is  an  available  de- 
fense, though  the  answer  did  not  con- 
trovert the  allegations  of  insolvency, 
and  knowledge  of  the  purchaser  as  to 
same. 

White  V.  Bayne,  2  Ky.  Opin.  573. 

(G)   EVIDENCE. 

§270.  Presumptions     and     burden     of 
proof. 

§271. In  general. 

Where  the  evidence  does  not  show 
that  a  father,  who  was  guardian  of  his 
daughter   at   the   time   he   purchased 


insolvent,  fraud  will  not  be  presumed 
by  reason  of  such  gift  to  his  daughter. 
Stanhope  v.  Bradley,  6  Ky.  Opin. 
425. 

Where  a  mortgage  is  attacked  upon 
the  ground  of  fraud  by  a  creditor,  the 
burden  is  on  the  parties  to  such  mort- 
gage to  show  what  the  consideration 
was. 

Lieber  v.  Wilson,  8  Ky.  Opin.  438. 

When  a  deed  is  attacked  bj  a 
stranger  for  fraud,  the  onus  is  upon 
the  grantee  claiming  under  it,  to  shov 
that  the  transaction  is  what  it  pur- 
ports to  be. 

Rosa  V.  Burkley,  3  Ky.  Opin.  66. 

When  a  conveyance  of  real  estate  is 
attacked  as  fraudulent,  or  for  want  of 
consideration,  as  between  the  grantee 
and  creditor  of  grantor,  the  burden 
of  proof  is  on  the  grantee  to  show  n 
good  and  valid  consideration. 

Grief  v.  McCracken  County,  10  Ky. 
Opin.  565. 

The  existence  of  fraud  charged  in 
making  a  conveyance  of  real  estate  is 
not  to  be  lightly  inferred,  but  most 
be  proven. 

Walker  v.  Smith,  13  Ky.  Opin.  200. 

§285.  Admiaeibillty. 

The  Judgment,  ordering  a  rescission 
of  contract,  in  the  absence  of  fraud 
and  collusion,  is  bona  fide  evidence 
and  should  be  admitted  in  a  suit  by  an 
execution  creditor  to  subject  lands 
fraudulently  obtained  from  the  ven- 
dees in  an  exchange. 

Cayse    &    Bowers    v.    Morton  & 
Walker,  3  Ky.  Opin.  322. 

§  290^ Nature  and  circumstances  of 

transaction. 
While  fraud  charged  in  the  convey- 
ance of  land  to  hinder  and  defeat  cred- 
itors must  usually  be  gathered  from 
circumstances,  yet  the  finding  of  its 
existence  must  not  result  from  mere 
suspicion,  but  from  evidence  sufficient 
to  overcome  the  presumption  of  fair 
dealing. 

Thomas  v.  Whitaker's  Admr.,  13 
Ky.  Opin.  510. 

§294.  Weight  and  sufficiency. 
§295. In  general. 


The  evidence  was  held  to  show  that 
wedding  apparel  for  his  daughter,  wa's&t  about  the  time  of  the  atUchment  of 
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defendant's  property,  he  was  about  to 
dispose  of  his  property  with  the  inten- 
tion to  defraud  his  creditors,  and  de- 
lay them  in  the  collection  of  their 
debts. 

Daniel  v.  Ulman,  7  Ky.  Opln.  430. 

The  evidence  was  held  to  show  that 
a  conveyance  by  the  father  to  his 
daughter  was  fraudulent  and  against 
his  creditors. 

Yantis  v.  Duncan's  Admr.,  4  Ky. 
Opin.  544. 

Where  in  a  suit  to  set  aside  a  con- 
veyance as  fraudulent,  it  appears  that 
F.  was  greatly  embarrassed  and  con- 
veyed a  house  and  lot  to  his  brother- 
in-law  N.;  and  payment  was  wit- 
nessed at  F.'s  request  by  two  nephews, 
and  no  one  else  than  relatives  were 
present,  and  F.'s  wife  was  N.'a  sister, 
and  N.  was  not  present  when  the  deed 
was  prepared  and  executed,  and  it  was 
lodged  for  record  by  the  grantor,  and 
he  retained  the  possession  of  the  prem- 
ises and  listed  same  for  taxation,  and 
in  this  proceeding  he  employed  and 
paid  counsel  to  defend;  these  facts 
warrant  the  conclusion  that  the  whole 
transaction  was  nothing  more  than  a 
family  arrangement  intended  to  secure 
to  F.  and  his  wife  the  continued  en- 
joyment of  property,  and  was  a  fraud 
upon  creditors. 

Lyne  &  Co.  v.  Franceway  &  Nes- 
bit,  4  Ky.  Opin.  270. 

The  evidence  was  held  to  show  good 
faith  in  the  purchase  and  payment  of 
the  property  by  a  third  party- 
Brown  V.  Harper,  4  Ky.  Opin.  565. 

The  facts  were  held  to  show  that 
the  relations  and  dealings  between  a 
father  and  his  son  did  not  constitute 
a  combination  between  them  to  place 
the  father's  property  beyond  the  reach 
of  his  creditors. 

Edwards    v.    Dickerson,    Rice    & 
Bishop,  6  Ky.  Opin.  127. 

The  ervidence  was  held  to  show  that 
a  conveyance  was  made  to  prefer  one 
creditor  to  the  exclusion  of  other  cred- 
itors, and  that  it  was  made  in  contem- 
plation of  Insolvency. 

McCormack    v.    Robards,    7    Ky. 
Opin.  13. 


The  evidence  was  held  insufficient 
to  show  that  a  father  purchased  land, 
paid  therefor  and  had  the  land  con- 
veyed to  his  son  for  the  purpose  of 
cheating  and  hindering  the  father's 
creditors  in  the  collection  of  their 
debts. 

Morgan   v.   Murphy,   7   Ky.   Opin. 
532. 

For  evidence  held  to  be  insufficient 
to  set  aside  a  conveyance  claimed  to 
have  been  made  fraudulently,  see  opin- 
ion. 

Mercer  v.  Warfleld's  Guardian.  10 
Ky.  Opin.  719. 


(I)  TRIAL. 

§309.  Instructions. 

The  court  erred  in  refusing  the  fol- 
lowing instruction  to  the  jury:  "If 
they  believe  from  the  evidence,  that 
after  the  alleged  sale  from  F.  Haggard 
to  his  attorney,  said  Haggard  retained 
control  and  use  of  the  property,  the 
sale  as  to  the  creditors  and  third  per- 
sons was  fraudulent  and  void." 

Craig  &  HoUey  v.  Haggard,  1  Ky. 
Opin.  14. 


(J)  JUDGMENT    OR    DECREE    AND 
EXECUTION. 

§311.  Judgment  or  decree. 

In  an  action  to  set  aside  a  convey- 
ance as  fraudulent,  if  the  petition 
shows  that  the  mortgaged  property  is 
sufficient  to  pay  both  debts,  the  equity 
of  redemption,  only,  will  be  adjudged 
to  be  sold  to  satisfy  plaintiff's  debt. 
Durret  v.  Bouche,  5  Ky.  Opin.  667. 

(K)    DISPOSITION     OF    PROPERTY 
OR   PROCEEDS. 

§318.  Subjection  to  claims  of  cred- 
itors in  general. 
Although,  as  a  general  rule,  a  cred- 
itor who  has  property  of  an  insolvent 
debtor  in  his  possession  will  not  be 
compelled  to  pay  for  it  until  his  debt 
is  satisfied,  yet  the  creditor  may,  by 
his  conduct,  preclude  himself  from  the 
benefit  of  such  rule. 

Mulligan   v.    Harris,   6   Ky.   Opin. 
428. 
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§321.  Priorities  of  creditors. 

In  a  suit  by  a  creditor  to  subject  the 
lands  in  the  name  of  the  wife,  con- 
veyed to  her  by  her  insolvent  hus- 
band, it  is  held  that  the  wife  will  have 
a  prior  lien  thereon  for  moneys  she 
paid  for  the  land  out  of  her  individual 
means. 

Wright's  Admr.  v.  Gillum,  2  Ky. 
Opin.  488. 

FRAUDULENT   REPRESEN- 
TATIONS. 

See  Fraud,  9  8. 

FREIGHT  CHARGES. 

Petition  in  action  to  recover  excessive 
charges,  see  Carriers,  fi  196. 

FRIGHT. 

Liability  of  railroad  company  for 
frightening  animals,  see  Railroads, 
S  360. 

FUNDS. 

Care  and  custody  of  public  funds,  see 

Officers,  §  111. 
In  hands  of  court  commissioners,  see 

Court  Commissioners,  §  3. 


FUTURE  ADVANCES. 

Mortgage  securing,  see  Chattel  Mort- 
gages, §  22. 


GAMING. 


AND 


I.  GAMBLING       CONTRACTS 

TRANSACTIONS. 

(A)  NATURE  AND  VALIDITY. 

§  3.  Constitutional  and  statutory 
provisions. 

(B)  RIGHTS   AND   REMEDIES   OF 

PARTIES. 

§  22.  Parties  to  bet  or  game. 

§  27.  Stakeholders. 

§  31.  Parties  to  speculative  trans- 
actions. 

§  33. Recovery  of  property  or 

nroceeds 

II.  CRIMINAL  RESPONSIBILITY. 
(A)   OFFENSE. 

§  62.  Nature  of  offense  of  gaming. 
§  69.  Games,    sports,   and   devices 
prohibited. 


§  70.  Playing  or  betting. 

§  74.  Keeping  or  exhibiting  gam- 
ing table,  device,  or  imple- 
ments. 

§  75.  Keeping  gaming  house  or 
place  for  betting  or  gaming. 

§  79.  Persons  liable. 
(B)   PROSECUTION  AND  PUNISH- 
MENT. 

§  82.   Jurisdiction. 

§  84.   Indictment  or  information. 

fi  85. Requisites  and  sufficiency 

in  general. 

§  89. Description    of    place   or 

house. 

§  94. Issues,  proof,  and  vari- 
ance. 

§    95.  Evidence. 

§    99.  Trial. 

§  102. ^Instructions. 

No  accomplices  in  offense  of  gambling, 
see  Criminal  Law,  $  67. 


I.     GAMBLING     CONTRACTS     AND 
TRANSACTIONS. 

(A)    NATURE  AND  VALIDITY. 

§3.  Constitutional   and   statutory  pro- 
visions. 
Section  5,  ch.  42,  R.  S.,  relating  to 
betting  or  wagering,  comprehends  any 
betting  or  wagering,  whether  upon  a 
*'game,  sport,  pastime,"  or  an  election. 
Laudeman  v.  Gallager.  7  Ky.  Opin. 
559. 

(B)   RIGHTS    AND     REMEDIES    OF 

PARTIES. 

§  22.  Parties  to  bet  or  game. 

Section  3,  ch.  42,  R.  S.,  enables  pe]> 
sons  suing  under  §  2  to  have  discov- 
ery, not  only  as  to  the  amount  of 
money  lost  at  gambling,  but  as  to  the 
persons  interested  in  the  game  at 
which  the  money  was  lost. 

Waddell   v.    Comar,   7    Ky.   Opin. 
591. 

§27.  Stakeholders. 

The  stakeholder  of  money  or  any 
other  thing  staked  on  a  bet  or  wager, 
shall,  when  notified,  return  the  same 
to  the  person  making  the  stake,  and 
if  he  fails  to  do  so,  the  amount  or 
value  of  the  stake  may  be  recovered 
from  him  by  the  party  aggrieved. 

Blackston  v.  McGill,  9  Ky.  Opin. 
642. 
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§31.  Parties    to    speculative    transac- 
tions. 
§33. Recovery  of  property  or  pro- 
ceeds. 
While  one  who  has  lost  his  real  es- 
tate as  a  result  of  a  game  of  chance 
may  assail  a  conveyance  made  by  him 
of  such  property,  the  conveyance  can 
not  be  set  aside  upon  mere  rumors  of 
such  gaming  contract  and  should  not 
be  disturbed  by  the  chancellor  where 
it  is  shown   that  such  grantor  lived 
for  many   years  after   the   sale   and 
conveyance,  and  made  no  effort  to  set 
the  same   aside,   and   that   after   his 
death  and  after  a  half  of  a  century 
had  elapsed  it  is  for  the  first  time 
sought  by  the  grantor's  heirs  to  set  it 
aside. 

Duggins  V.  Burdett,  13  Ky.  Opin. 
454. 


III.  CRIMINAL  RESPONSIBILITY. 

(A)    OFFENSES. 

§82.  Nature  of  offense  of  gaming. 

Where  one  bets  on  the  result  of  an 
election,  and  that  one  candidate  for 
oflBce  will  receive  a  greater  number  of 
votes  than  another,  and  the  election  is 
held,  such  action  is  an  offense  punish- 
able by  the  laws  of  this  common- 
wealth. 

Stickrod  v.  Commonwealth,  9  Ky. 
Opln.  276. 

§69.  Games,  sports,  and  devices  pro- 
hibited. 
The  term  "tables"  is  an  apt  designa- 
tion of  gaming  Itself,  and  when  used 
with  reference  to  gaming,  does  not 
necessarily  mean  a  round  or  square 
table  on  which  cards  are  generally 
played;  but  any  kind  of  a  machine  or 
contrivance  at  which  a  game  of  chance 
or  betting  can  be  engaged  in  is  a 
"table"  in  the  parlance  of  those  who 
use  them  most  often. 

Smith   V.   Commonwealth,   11   Ky. 
Opin.  223. 

§70.  Playing  or  betting. 

It  is  not  a  penal  offense  to  bet  that 
a  certain  individual  will  not  be  elected 
to  a  certain  office  at  a  certain  election, 
unless  he  be  a  candidate  for  that  of- 
fice, or  is   voted  for  to  fill  it,  or  is 


intended  or  expected  to  be  voted  for, 
or  is  expected  to  be  a  candidate  for  it. 
Lee  V.  Commonwealth,  1  Ky.  Opin. 
243. 

§  74.  Keeping  or  exhibiting  gaming  ta- 
ble, device,  or  implements. 
It  is  not  required  that  money  should 
be  won  or  lost  to  make  the  offense  of 
setting  up  or  permitting  to  be  set  up 
a  faro-bank,  gaming  table,  machine  or 
contrivance  used  in  betting;  but  it  is 
sufilcient  that  money  may  be  won  or 
lost,  and  the  fact  that  it  has  not  yet 
been  won  or  lost  will  not  protect  the 
owner  or  keeper  from  being  punished 
for  setting  up  the  place. 

Wilson  V.  Commonwealth,  10  Ky. 
Opin.  308. 

A  rectangular  table  with  cushions 
on  the  side,  with  four  pockets,  one 
in  each  corner,  and  on  which  games 
are  played  wiUi  cues  and  balls,  is  a 
billiard  table,  within  the  meaning  of 
the  statute  providing  that  a  license 
for  billiard  tables  is  required  to  be 
obtained  in  counties  and  cities  and 
towns,  and  an  indictment  fails  to 
state  a  public  offense  which  alleges 
only  that  the  accused  unlawfully  kept 
and  had  a  billiard  table  for  public 
yse,  within  the  corporate  limits  of 
the  city  of  Louisville. 

Commonwealth     v.     Montedonico, 
13  Ky.  Opin.  347. 

§75.  Keeping  gaming  house  or  place 
for  betting  or  gaming. 
Where  the  landlord  has  no  knowl- 
edge that  gaming  is  going  on  in  his 
tavern  he  is  not  criminally  respon- 
sible. 

Commonwealth      v.     Watson     & 
Thompson,  1  Ky.  Opin.  181. 

A  prosecution  for  committing  gam- 
ing in  defendant's  house  is  subject 
to  the  limitation  of  five  years  by  one 
section,  and  one  year  after  commis- 
sion of  the  offense  by  another  sec- 
tion. 

Harris   v.   Commonwealth,    1    Ky. 
Opin.  215. 

One  not  betting  on  gambling  games 
and  not  knowing  that  others  bet  on 
them  can  not  be  said  to  have  suf- 
fered games  to  be  played  at  which 
money  was  bet;  and  it  is  essential  in 
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such  a  case  to  show  that  not  only 
the  owner  or  controller  of  the  house 
knew  that  the  games  were  played, 
but  that  he  knew  money  or  another 
-thing  of  value  was  bet  on  them,  and 
one  can  not  be  guilty  of  suffering 
a  thing  to  be  done  unless  he  knows 
that  it  is  being  done. 

Hottsinger  v.   Commonwealth,  10 
Ky.  Opin.  330. 

§79.  Persons  liable. 

The  act  of  gaming  by  one  person 
will  not  make  others  present  liable, 
although  those  present  may  have  ad- 
vised it  or  played  in  the  game,  since 
there  is  in  a  legal  sense  no  such  thing 
as  an  accessory  or  an  accomplice  in 
the  offense  of  gambling. 

Commonwealth  v.  Jones,   10   Ky. 
Opin.  320. 

The  president  and  directors  of  a 
county  fair  violate  the  law  hy  per- 
mitting a  machine  and  contrivance 
used  in  betting  and  other  games  of 
chance  to  be  set  up,  kept  and  exhib- 
ited on  premises  in  their  occupation 
and  under  their  control. 

Smith  V.   Commonwealth,  11  Ky. 
Opin.  223. 

Pool  selling  is  neither  a  wager  nor 
a  game,  and  the  president  and  direc- 
tors of  a  county  fair  can  not  be  con- 
victed of  permitting  a  game  of  chance 
on  the  premises  controlled  by  them 
by  permitting  pools  to  be  sold  on  such 
grounds. 

Smith  v.   Commonwealth,   11   Ky. 
Opin.  224. 

(B)    PROSECUTION     AND     PUNISH- 

MENT. 

§82.  Jurisdiction. 

That  the  offense  of  gaming  was 
committed  in  the  county  where  the 
prosecution  was  instituted  Is  essen- 
tial to  a  conviction. 

Harris   v.    Commonwealth,    1    Ky. 
Opin.  215. 

§84.  Indictment  or  information. 

An  indictment  against  one  for  suf- 
fering gaming  in  his  house  is  defect- 
ive where  it  falls  to  allege  that  at 
the  time  of  the  gaming  the  house  was 
in  the  occupation  or  under  the  con- 


trol of  the  party  charged  with  the  of- 
fense. 

Berry    v.    Commonwealth,   4  Ky. 
Opin.  639. 

If  an  indictment  informs  the  defend- 
ant definitely  of  the  offense  witli 
which  he  is  charged,  and  a  conTiction 
would  have  barred  a  subsequent  prose- 
cution for  suffering  gaming  in  bis 
house,  it  is  sufficient 

Aubrey  v.  Commonwealth.  5  Ky. 
Opin.  207. 

§85. Requisites  and    sufficiency  in 

general. 
An  indictment  is  not  good  which 
charges  that  the  defendant  bet  the 
sum  of  five  dollars  with  Tbomis 
Pritchett  on  the  election  for  countj 
court  clerk  of  Henderson  county,  held 
on  the  first  Monday  in  August^  1874. 
there  being  no  averment  that  the  bet 
or  wager  related  to  the  election  or 
defeat  of  any  person  voted  for  at  said 
election. 

Commonwealth    v.    Cross,   9   Kr. 

Opin.  109. 

To  constitute  a  good  charge  tor 
suffering  gaming  it  must  be  alleged 
by  the  state  that  the  accused  knew 
the  game  was  being  played,  and  that 
something  was  bet  on  it. 

Hottsinger  v.   Commonwealth,  10 
Ky.  Opin.  330. 

An  indictment  for  making  a  bet  Is 
sufficient  where  it  charges,  in  sub- 
stance, that  pending  the  election  for 
president  of  the  United  States  in  the 
year  1880  the  accused  bought  a  horse, 
agreeing  to  pay  $300  for  it  in  the 
event  of  James  A.  Garfield's  election 
to  the  presidency  of  the  United  States 
at  said  election,  Garfield  being  one  of 
the  candidates,  and  if  he  was  not  so 
elected  then  the  accused  was  to  pay 
nothing  for  the  horse. 

Commonwealth  v.  Hunter,  11  Ky. 
Opin.   11. 

§  89. Description  of  place  or  house. 

An  indictment  is  sufficient  which 
charges  that  a  certain  house  in  which 
unlawful  gaming  was  permitted  was 
in  a  named  town,  even  though  there 
was  no  allegation  that  the  house  was 
located  in  Boone  county,  as  the  court 
will  take  Judicial  notice  that  the  town 
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named  is  a  county  seat  and  is  located 
in  Boone  county. 

Commonwealtli  y.  Von  Bogeon,  9 
Ky.  Opin.  142. 

An  indictment  for  permitting  gam- 
bling, which  describes  the  gaming 
house  as  that  of  John  Shepherd,  Is 
sufficient  to  describe  the  place,  and 
there  is  no  variance  In  proof  when  it 
shows  that  the  title  of  the  property 
was  in  the  name  of  Shepherd's  wife. 
Commonwealth  v.  Berry,  10  Ky. 
Opin.  320. 

Under  an  indictment  charging  one 
for  permitting  gaming  in  a  house  in 
the  Joint  occupancy  and  control  of  the 
accused  and  another,  he  can  not  be 
convicted  for  permitting  gaming  in  a 
house  under  his  individual  control  or 
occupancy. 

Luckett  v.  Commonwealth,  11  Ky. 
Opin.  844. 

§94. Issues,  proof,  and  variance. 

Where  the  defendant  and  another 
are  charged  with  unlawfully  suffering 
and  permitting  gambling  to  be  con- 
ducted on  premises  in  their  occupa- 
tion and  under  their  control,  and  the 
proof  shows  that  the  defendant  ^lone 
occupied  and  bad  controlled  the  prem- 
ises, there  can  be  no  conviction. 

Boden   v.    Commonwealth,    9    Ky. 
Opin.  534. 

Where  one  is  indicted  for  permit- 
ting a  faro-bank  to  be  set  up  on  prem- 
ises in  his  occupation  and  in  hjs  con- 
trol, he  can  not  be  convicted  under 
such  charge,  where  the  evidence 
shows  that  he  has  rented  the  prop- 
erty in  good  faith  to  another,  al- 
though he  rented  it  for  the  express 
purpose  of  its  being  used  for  gaming 
purposes,  but  is  guilty,  if  guilty  at  all, 
of  the  offense  of  leasing  the  room 
to  be  used  for  the  purpose  of  setting 
up  a  faro-bank. 

Luckett  V.  Commonwealth,  9  Ky. 
Opin.  819. 

In  a  charge  against  the  accused  for 
betting  with  another  that  a  named 
person  would  not  be  elected  county 
judge  at  the  August  election  of  1874, 
the  state,  to  convict,  must  prove  not 
only  that  the  accused  made  a  bet  on 
the  election  of  1874,  hut  that  he  made 


the  bet  with  the  person  named  in  the 
indictment,  that  the  {person  named  as 
running  for  Judge  would  not  be  elect- 
ed at  the  election  of  1874. 

Talbott  V.  Commonwealth,  9  Ky. 
Opin.  824. 

§95.  Evidence. 

While  the  unlawful  conduct  of  the 
defendant's  agents  in  the  control  of 
his  house  may  have  been  strong  evi- 
dence of  his  own  guilty  knowledge, 
yet  it  did  not  constitute  his  guilt. 
Commonwealth  v.  Wells,  5  Ky. 
Opin.  195. 

§  99.  Trial. 

§  102* Instructions. 

An  instruction,  that  in  order  to  con- 
vict, the  Jury  must  believe  that  ac- 
cused acted,  not  only  as  "lookout," 
but  that  as  such  he  assisted  in  the 
game,  was  held  not  to  be  erroneous. 
Richardson  v.  Commonwealth,  7 
Ky.  Opin.  714. 

An  instruction  that  "if  the  Jury  be- 
lieve from  the  testimony,  beyond  a 
reasonable  doubt,  that  the  defendant 
agreed  to  give  Carter  a  cow  in  the 
event  of  Morrow's  election,  and  said 
Carter  was  to  give  defendant  a  cow 
in  the  event  of  Ingram's  election 
and  such  election  was  held,  they 
should  find  defendant  guilty  of  bet- 
ting on  the  election,  unless  the  Jury 
should  believe  the  bet  was  withdrawn 
or  annulled  before  the  election"  is 
erroneous. 

Lee    V.     Commonwealth,     1     Ky. 
Opin.  243. 

An  instruction  is  erroneous  which 
charges  the  Jury  in  a  cause  wherein 
the  accused  is  charged  with  keeping 
a  billiard  table  in  a  city,  that  unless 
the  game  of  billiards  was  played  on 
the  tables  they  must  find  the  defend- 
ant not  guilty.  What  games  were 
played  on  the  tables  was  not  mate- 
rial. 

Commonwealth     v.     Montedonico, 
13  Ky.  Opin.   347. 

GARNISHMENT. 

I.  NATURE  AND  GROUNDS. 

§  10.  Grounds  of  garnishment. 

II.  PERSONS  AND  PROPERTY  SUB- 

JECT   TO    GARNISHMENT. 
§  15.  Persons  under  disability. 
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III.  PROCEEDINGS  TO  PROCURE. 

S  76.  Jurisdiction  of  person  of  gar^ 

nishee. 
§  86.  Petition  or  affidavit. 
§  88. Particular  averments. 

IV.  WRIT    OR    SUMMONS    AND    NO- 

TICE,     SERVICE,      AND     RE^- 
TURN. 
§  90.  Writ  of  summons  of  garnish- 
ment. 

§  91. Nature  in  general. 

§  98.  Summons  or  notice  to  de- 
fendant. 

V.  LIEN     OF     GARNISHMENT     AND 

UABILITY  OF  GARNISHEE. 

§  107.  Priorities  between  garnish- 
ments. 

§  108.  Priorities  between  garnish- 
ments and  other  liens  or 
claims. 

§  112.  Delivery  of  property  to  de- 
fendant or  others  after  gar- 
nishment. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 

ENFORCE. 
§  121.  Duty  of  garnishee  to  make 

disclosure. 
§  138.  Answer     or     disclosure     of 
garnishee. 

§  139. In  general. 

§  143. Requisites      and       suffi- 
ciency of  disclosure. 
§  148. Conclusivei^ss    and    ef- 
fect in  general. 
§  149.  Oral    examination     of    gar- 
nishee. 
§  166.  Trial    of    issues    betweeen 
plaintiff  and  garnishee. 

§  170. Mode    and     conduct    in 

general. 
§174.  Judgment     against     gar- 
nishee. 

§  181. On  trial  of  issues. 

§  191.  Costs  and  attorney's  fees. 
IX.  OPERATION    AND    EFFECT    OF 
GARNISHMENT.     JUDGMENT, 
OR   PAYMENT. 
§  227.  Effect  of  garnishment  as  be- 
tween plaintiff  and  defendant. 
See  Attachment. 

Answer   in   garnishment   proceedings, 
see  Judgment,  §  854. 

I.     NATURE  AND   GROUNDS. 

§  10.  Grounds  of  garnishment. 

Where   it    is    sought    to    require    a 
Judgment  defendant's  creditor  to  apply 


means  on  the  claim  of  the  owner  of 
the  judgment,  it  must  be  establialied 
that  such  person  is  indebted  to  tbe 
judgment  debtor. 

Payne's    EStr.    v.    Garth,    13   Ky. 
Qpin.  302. 

II.     PERSONS        AND        PROPERTY 
SUBJECT  TO  GARNISHMENT. 

§15.  Persons  under  disability. 

A  married  woman  who  is  a  member 
of  a  i^rm  indebted  to  A,  but  who  is 
not  empowered  to  bind  herself  as 
provided  by  the  statute,  can  not  be 
required  to  answer  as  a  garnishee  at 
the  suit  of  A's  creditors,  since  not 
being  bound  to  A  she  can  not  be  re- 
quired to  answer  to  his  creditors. 
Brewer  v.  Mercke,  8  Ky.  Opin, 
322. 

in.      PROCEIEDINGS    TO    PROCURE. 

§76.  Jurisdiction  of  person  of  gar- 
nishee. 
The  mere  presence  of  an  officer  of 
a  foreign  corporation  in  this  state, 
does  not  give  plaintiff  a  right  of  ac- 
tion in  garnishment  for  a  debt  due  in 
Indiana  from  the  corporation  to  plain- 
tiff by  serving  the  garnishment  writ 
on  such  officer. 

May  &  Dudley  v.  Ohio  Falls  Car 
Co.,  4  Ky.  Opin.  558. 

§86.  Petition  or  affidavit. 

A  garnishee  plaintiff  can  not  so 
amend  his  affidavit  as  to  render  ef- 
fective a  levy  which  he  had  no  right 
to  have  made  under  the  first  order 
sued  out.  and  accomplish  an  end  not 
contemplated  at  the  commencement  of 
the  proceeding. 

Vick   V.   Keilly,   7  Kj'.   Opin.  lt»0. 

In  an  equitable  action  on  a  judg- 
ment and  return  thereon  of  nulla 
bona,  against  a  garnishee,  no  affidavit 
or  attachment  is   necessary. 

Hancock's    Admr.    v.    Sandifer»  2 
Ky.  Opin.  584. 

A  petition,  upon  which  a  garnish- 
ment is  issued,  is  insufficient  unless 
it  BO  acquaints  the  garnishee  with  the 
facts  as  to  give  him  an  opportunity 
to  defend,  the  same  as  if  he  had  been 
sued  by  his  creditor. 

Burch  V.  Keene,  3  Ky.  Opin.  4S1 
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§  88. — Particular  averments. 

To  authorize  a  Judgment  against 
one  served  as  a  garnishee,  it  must  be 
averred  that  the  garnishee  defendant 
is  indebted  to  the  attachment  defend- 
ant, and  it  is  not  sufficient  to  aver 
that  one  verily  believes  that  such 
garnishee  is  indebted  to  such  defend- 
ant. 

Buckley  v.  Wakefield,  8  Ky.  Opin. 
283. 

IV.  WRIT  OR  SUMMONS  AND  NO- 
TICE,  SERVICE  AND  RETURN. 

§90.  Writ    or    summons    of    garnish- 
ment. 

§91. Nature  In  general. 

A  summons  against  a  party  as  gar- 
nishee, even  if  he  is  in  possession 
of  the  land  belonging  to  the  defend- 
ant, is  not  a  levy  on  the  land;  and 
one  can  not  be  made  liable  as  gar- 
nishee because  he  is  in  possession  of 
defendant's  land.  A  mere  summons 
served  on  a  garnishee  creates  no  lien 
on  defendant's  land  in  the  possession 
of  such  garnishee  defendant. 

Robson    &    Co.    v.    Shea,    12    Ky. 
Opin.  428. 

§98.  Summons  or  notice  to  defendant. 
The  service  of  a  notice  on  a  gar- 
nishee defendant  when  he  is  indebted 
to  the  defendant  does  not  amount  to 
attaching  a  specific  fund,  nor  does  it 
constitute  a  lien  on  the  fund,  but  it 
merely  prevents  the  garnishee  from 
paying  the  fund  to  the  defendant,  and 
if  the  garnishee  become  insolvent,  the 
plaintiff  is  only  on  an  equal  footing 
with  other  creditors. 

Farmers'    Bank    of    Kentucky    v. 

Louisville,    C.    &   L.    R.    Co.,    8 

Ky.  Opin.  755. 

V.  LIEN   OF  GARNISHMENT   AND 
LIABIUTY  OF  GARNISHEE. 

§107.  Priorities  between  garnish- 
ments. 
Where  in  an  action  of  attachment 
a  garnishee  notice  is  served  on  a  third 
person,  and  he  answers  admitting  his 
indebtedness  to  the  defendant,  a  sub- 
sequent attachment  plaintiff,  by  serv- 
ing a  garnishee  notice  on  the  gar- 
nishee in  the  former  proceeding,  will 


not  secure  priority  on  account  of  the 
garnishee  notice  first  served  not  be- 
ing in  proper  form;  and  if  the  party 
gamisheed  acts  in  good  faith  and  ap- 
pears to  the  notice  by  filing  his  an- 
swer, and  there  is  no  collusion,  the 
garnishment  will  stand. 

Paducah    Lumber    Co.    v.    Lang- 

staffe,     Orme    &     Co.,    13    Ky. 

Opin.  154. 

§  106.  Priorities  between  garnishments 
and  other  liens  or  claims. 
Where  L.  &  Co.  had  their  execution 
returned  no  property  found,  and  filed 
their  petition  in  equity,  and  enjoined 
the  payment  to  their  debtor  of 
money  due  by  H.  &  Co.,  and  the  clerk 
made  the  return  to  the  March  spe- 
cial term  of  court,  instead  of  the  reg- 
ular June  term;  and  such  process  was 
returned  executed  by  the  sheriff,  April 
25,  and  subsequently  the  debtor  was 
proceeded  against  as  a  nonresident; 
a  lien  was  created  by  attachment, 
prior  to  other  creditors  whose  liens 
were  filed  subsequent  to  the  filing  by 
L.  &  Co. 

Hancock's  Admr.  v.  Sandifer,  2 
Ky.  Opin.   584. 

§112.  Delivery  of  property  to  defend- 
ant   or    others    after    garnish- 
ment. 
After  the  service  of  a  garnishee  no- 
tice on  a  person  indebted  to  a  defend- 
ant,  such  garnishee  may  legally  pay 
to  such  defendant  the  amount  of  its 
Indebtedness  in  excess  of  the  sum  de- 
manded by  plaintiff  from  the  defend- 
ant. 

Farmers'  Bank  of  Kentucky  v. 
Louisville,  C.  &  L.  R.  Co.,  8  Ky. 
Opin.  755. 

VI.  PROCEEDINGS  TO  SUPPORT 
OR  ENFORCE. 

§  121.  Duty  of  garnishee  to  make  dis- 
closure. 
Where  the  pleadings  show  that  ap- 
pellant's indebtedness  to  appellee  was 
for  a  tract  of  land  for  title  to  which 
he  held  the  bond  of  the  latter,  and 
that  by  this  bond  appellee  covenanted 
to  make  appellant  a  general  warranty 
deed  to  the  land,  the  appellant,  who 
occupies  the  position  of  garnishee, 
should  be  allowed  to  avail  himself  of 
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every  defense  he  could  have  made 
had  suit  been  brought  against  him  by 
appellee. 

Zanders  v.  LAwson,  5   Ky.   Opin. 
726. 

§  138.  Answer    or    disclosure    of    gar- 
nishee. 

§  139. In  general. 

When  one  is  served  with  a  sum- 
mons as  a  garnishee,  while  answering 
that  he  owes  the  defendant  nothing, 
he  can  not  be  allowed  to  compromise 
with  the  defendant  and  pay  him  a 
less  sum  thsCa  he  claims,  and  thereby 
defeat  attaching  creditors;  since  what- 
ever sum  he  agrees  to  pay  in  such 
compromise  should  be  held  for  the  at- 
taching creditors. 

Merritt   v.    Rarrlck,    9   Ky.    Opin. 
420. 

§  143. Requisites  and  sufficiency  of 

disclosure. 
When  one  summoned  as  a  garnishee 
fails  to  make  a  disclosure  satisfactory 
to  the  plalntiif,  the  latter  may,  either 
by  an  amended  petition  in  that  action 
or  by  another  action,  seek  a  personal 
Judgment  against  him  and  also  obtain 
an  attachment;  and  when  he  seeks 
such  a  recovery  in  an  independent 
action  the  garnishee  may  not  success- 
fully demur  because  at  the  time  the 
other  action  is  pending  between  the 
same  parties  and  for  the  same  cause. 
Wearen  &  Evans  y.  Matheney,  11 

Ky.  Opin.  600. 


-Conclusiveness  and  effect  in 


§148.- 

general. 
An  answer  of  one  served  as  a  gar- 
nishee is  conclusive  as  to  the  amount 
of  his  indebtedness  to  the  defendant, 
if  no  exception  is  taken  thereto. 

Louisville  City  Nat.  Bank  v.  Bax- 
ter &  Fisher,  10  Ky.  Opin.  334. 

§  149.0ral  examination  of  garnishee. 

A  garnishee  has  the  right  to  appear 
in  person  and  be  examined  orally  or 
answer  in  writing,  and  if  he  adopts 
the  latter  mode,  he  cannot  be  com- 
pelled to  appear  In  person,  after  a 
transfer  of  the  case  to  equity,  to  un- 
dergo an  examination  before  the  court, 
unless  he  is  in  contempt  of  court  for 
failing  to   make   a   sufficient   answ^er, 


as  his  testimony  should  have  been  ob- 
tained  by  deposition. 

U pshaw   V.   Carbelt,   4   Ky.  OpiiL 
168. 

§166.  Trial  of  issues  between  plaintiff 
and  garnishee. 
Where  one  Is  served  with  notice  as 
a  garnishee  defendant  and  admits  that 
he  is  indebted  to  the  principal  de- 
fendant, but  plaintiff  believes  that  he 
has  not  disclosed  the  full  amount  of 
such  indebtedness,  an  issue  thereon 
may  be  formed  as  between  the  plain- 
tiff and  such  garnishee  defendant^  and 
such  matter  may  be  fully  litigated  or 
such  plaintiff  may  file  an  original  pe- 
tition as  against  him  and  have  the 
matter  fully  determined. 

Lee  V.  Watson,  10  Ky.  Opin.  455. 

§  170. Mode  and  conduct  in  general. 

Garnishee  may  be  examined  on  oath 
by  the  plaintiff  with  reference  to  his 
indebtedness  to  the  defendant,  and  if 
not  satisfied  with  the  facts  thus  ob- 
tained, th'e  plaintiff  may  sue  the  gar- 
nishee in  the  name  of  the  debtor,  al- 
leging a  cause  of  action  that  the  de- 
fendant himself  might  allege  if  he 
were  the  party  making  the  complaint 
Louisville  City  Nat.  Bank  v.  Bax- 
ter &  Fisher,  10  Ky.  Opin.  334. 

§  174.  Judgment  against  garnishee. 

The  judgment  for  a  debt  at  one 
term  does  not  preclude  the  court  from 
rendering  Judgment  against  a  gai^ 
nishee,  summoned  at  a  subseqnent 
term. 

Ullman    &    Co.    v.    Cloyd,    5   Ky. 
Opin.  336. 

Where  the  allegations  upon  which 
a  judgment  was  rendered  against  the 
garnishee  are  to  the  effect  that  the 
garnishee  has  property,  money,  choses 
in  action,  and  legal  and  equitable  in- 
terest in  property  belonging  to  judg- 
ment defendant,  in  his  hands,  and  un- 
der his  control,  more  than  sufficient 
to  pay  the  debt  sued  for,  if  the  gar 
nishee  had  in  his  hands  money  saffi- 
cient  to  pay  such  debt,  a  judgment 
may  be  rendered  against  him,  but  he 
cannot  be  compelled  to  pay  the  judg- 
ment defendant's  debt,  and  then  con- 
vert property  in  his  hands  belonging 
to  the  judgment  defendant  into  money 
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for  the  purpose  of  reimbursing  him- 
self. 

Rosseau  &  Craddock  v.  Mltchellt 
5  Ky.  Opin.  567. 

Where  appellees  took  a  rule  against 
appellant  to  show  cause  why  it  had 
not  made  payment  into  court  of  the 
sum  admitted  to  be  due  as  garnishee, 
and  appellant  responded  that  it  did 
not  have  the  money,  thereupon  the 
court  made  an  order  placing  the  com- 
pany in  the  hands  of  a  receiver,  which 
was  a  final  order,  as  the  appellant 
was  only  a  garnishee,  it  was  error 
to  render  a  personal  judgment 
against  it  or  place  its  property  in  the 
hands  of  a  receiver. 

Shelbyville  &  Belleview  T.  P.  Co. 
V.  Washburn,  5  Ky.   Opin.   731. 

Where  the  city  is  gamisheed  in  an 
action  against  one  claiming  to  be  a 
creditor  of  the  city,  and  the  city  a.n- 
swers  denying  the  indebtedness,  it  is 
error  to  permit  the  plalntift  to  take 
judgment  against  the  city  in  that  ac- 
tion, since  this  can  only  be  done  after 
issue  formed  between  the  plain tift  and 
the  city  in  an  original  action. 

City  of  Newport  v.  Limerick,  10 
Ky.  Opin.  326. 

No  judgment  can  legally  be  rend- 
ered against  the  garnishees  upon  their 
failure  to  answer,  and  when  it  is 
made  to  appear  that  the  debt  alleged 
to  be  due  by  them  to  the  parties 
sued  belonged  to  some  one  else,  it 
afforded  an  additional  reason  for  not 
rendering  the  judgment. 

Brevard  v.  Stevens,  11  Ky.  Opin. 
37. 

A  plaintlfT  is  not  entitled  to  a  per- 
sonal judgment  against  a  garnishee, 
bat  there  should  have  been  a  rule 
awarded  against  him  to  bring  the 
money  into  court  o/  to  produce  the 
property  that  it  might  be  sold. 

Cavanaugh  v.  Fried,  11  Ky.  Opin. 
238. 

§181. On  trial  of  issues. 

No  legal  judgment  can  be  entered 
against  a  garnishee,  where  proper 
pleadings  are  not  filed  and  the  issue 
tried  against  him. 

Merrltt  v.   Rarrick,   9   Ky.   Opin. 
420. 

30 


Where  one  summoned  as  a  gar- 
nishee answers  that  the  defendant  is 
claiming  from  him  a  large  sum  ot 
money,  but  as  a  fact  he  owes  him 
nothing,  the  plaintiff  by  appropriate 
pleadings  may  litigate  the  question  of 
whether  such  garnishee  is  indebted 
to  the  defendant,  but  where  he  falls 
to  do  so  he  is  not  entitled  to  a  judg- 
ment against  such  garnishee. 

Merrltt   v.   Rarrick,    9    Ky.   Opin. 
420. 

§  191.  Costa  and  attorney's  fees. 

A  garnishee  who  makes  no  resist- 
ance is  not  liable  for  costs,  and  a 
judgment  for  costs  being  against  the 
fund  in  his  hands,  the  costs  are  to 
be  first  deducted  therefrom. 

Currant  v.  Currant,   4  Ky.   Opin. 
349. 

Unless  garnishees  resist  the  claim 
against  them  in  an  equitable  action 
by  attachment,  no  costs  can  be  recov- 
ered against  them,  especially  where 
the  litigation  is  prolonged  by  the  neg- 
ligence of  the  attaching  creditors. 
Hancock's  Admr.  v.  Sandifer,  2 
Ky.  Opin.  584. 

No  attorney's  fee  can  be  adjudged 
against  garnishees,  who,  in  order  to 
protect  their  Interest,  petition  the 
court  to  cause  all  creditors  seking 
attachments  to  Interplead  in  any  one 
action  against  them. 

Hancock's   Admr.    v.    Sandifer,    2 
Ky.  Opin.  584. 

A  defendant,  proceeded  against 
only  as  garnishee,  and  who  does  not 
resist,  is  entitled  to  have  his  attor- 
ney's fee  adjudged  against  a  plaintiff 
who  made  the  attachment  necessary. 
Craycroft  v.  Greenley,  3  Ky.  Opin. 
644. 

IX.  OPERATION  AND  EFFECT  OF 

GARNISHMENT,  JUDGMENT, 

OR  PAYMENT. 

§227.  Effect  of  o^rnishment  as  be- 
tween plaintiff  and  defendant. 
An  appeal  from  a  judgment  in  favor 
of  the  same  creditor  by  a  garnishee 
in  another  case,  will  not  operate  to 
suspend  his  duty  to  proceed  against 
the  other  garnishee,  and  secure  the 
amount  due  thereon,  since  such  a  col- 
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lection  might  have  discharged  the 
garnishment  appealed  from,  by  rea- 
son of  the  debt  being  thus  paid. 

Hagerty  v.  Hayes  &  Scales,  3  Ky. 
Opin.  249. 

The  failure  of  an  execution  debtor, 
to  use  due  diligence  In  collecting  his 
judgment  against  the  garnishee  of  the 
debtor,  thereby  losing  to  the  debtor 
the  amount  of  credit  he  was  entitled 
to,  will  exonerate  him  from  liability 
on  his  debt  to  that  extent. 

Hagerty  v.  Hayes  &  Scales,  3  Ky. 
Opln.  249. 

GAS. 

8  14.  Charges. 

§  15.  Injuries  from  escape  or  ex- 
plosion of  gas. 
§  20. Actions. 

§14.  Charges. 

Where  meters  furnished  to  measure 
gas  used  are  not  correct  within  that 
degree  of  accuracy  practicable  to  at- 
tain, and  defendant  has  charged  and 
collected  from  plalntlfT  an  amount  be- 
yond the  gas  used,  plalntlft  is  entitled 
to  recover. 

Puller    V.    LoulsYlUe    Gas    Co.,    8 
Ky.    Opin.    469. 

§  15.  Injuries  from  escape  or  explosion 

of  gas. 

§  20. ^Actlons. 

Before  evidence  of  the  quantity  of 
gas  used  by  one  tenant  in  a  given 
house  should  be  allowed  to  go  to  the 
Jury  to  show  that  another  tenant  of 
the  same  house  used  a  less  amount 
of  gas,  it  should  be  made  to  appear 
that  both  tenants  burned  gas  for  an 
equal  period  of  time  ^n  an  equal  num- 
ber of  burners,  etc.,  and  such  evidence 
will  ever  be  allowed  to  fix  the  test 
of  the  quantity  of  gas  used  when  the 
test  by  meters  is  as  nearly  accurate 
as  It  is  possible  for  human  ingenuity 
to  attain. 

Fuller  V.  Louisville  Gas.  Co.,  8  Ky. 

Opln.  469. 

GIFTS. 

I.  INTER  VIVOS. 

S    1.  Nature  of  gift  in  general. 
S    4.  Requisites  in  general. 


§  7.  Property  which  may  be  sun- 
Ject  of  gift 

S  8. Real  property  and  inter- 
est therein. 

§  17.  Delivery  In  general. 

§  18. Necessity. 

§25.  Parol  gift  of  land. 

§  31.  Gifts  of  negotiable  instru- 
ments. 

S  35.  Validity. 

§  38. Fraud,  duress,  and  undue 

influence. 

I  41.  Revocation  and  rescission. 

§  42.  Operation  and  effect 

§  46.  Evidence. 

§  49. Weight  and  sufficiency. 

II.  CAUSA    MORTIS. 

§  53.  Requisites  in  general. 
§  57.  Time  of  taking  effect 
§  67.  Gift    of    donor's    promissoir 

note  or  check. 
§  79.  Evidence. 
§  82. Weight  and  sufficiency. 

See  Dedication. 

By  husband  to  wife,  see  Husband  and 

Wife,  §  116. 
By  married  women,  see  Husband  and 

Wife,  §  72. 
By  wife  to  husband,  see  Husband  and 

Wife,  fi  49  3-4. 
Of  corporate  stock,  see  Corporations, 

§111. 
Of  land  by  parol  to  religious  society. 

see  Adverse  Possession,  S  106. 
Parol  gifts  of  lands,  see  Descent  and 

Distribution,  §  93.  • 
Secret  gift  by  hu^and  to  wife,  see 

Husband  and  Wife,  |  149. 
To  wife  prior  to  marriage,  see  Hus- 
band and  Wife,  §  116. 


I.     INTER   VIVOS. 

§  1.  Nature   of  gift   in   general. 

An  individual  can  make  a  gift  by 
delivery,  but  his  mere  promise  to 
make  a  gift  cannot  be  enforced,  al- 
though in  writing,  unless  fbere  is  a 
consideration  for  the  promise.^ 

Rain  v.  Sturgeon's  Admr..'  5  Ky. 
Opln.  575. 

As  creditors  have  no  right  to  pre- 
scribe the  terms  of  a  gift,  a  condition 
that  property  deeded  to  the  debtor 
and  his  heirs,  free  from  his  debts,  is 
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beld  to  be  both  morally  and  legally 
right 

Stephens  v.   Bishop,  3   Ky.   Opln. 
351. 

§4.  Requisites  in  general. 

The  naming  of  a  child  for  another, 
is  not  sufficient  to  uphold  a  promise 
to  make  a  gift,  where  no  relation  ex- 
isted. 

Rain  v.   Sturgeon's  Admr.,   5  Ky. 
Opln.  575. 

In  a  gift  of  personal  property,  the 
possession  must  accompany  and  fol- 
low the  gift,  and  should  be  an  actual, 
visible  change  of  possession  such  as 
would  be  known  in  the  neighborhood. 
Page's  Admr.  v.  Page,  1  Ky.  Opln. 
385. 

§7.  Property  which  may  be  subject  to 

gift. 
§& Real     property    and     interests 

therein. 
The  memorandum,  "I  intend  him  to 
have  the  tract  he  lives  on,  which  is 
to  be   surveyed   and    valued,"    estab- 
lishes a  parol  gift  of  the  land. 

Ray  V.  Ray's  Admr.,  2  Ky.  Opin. 

131. 

If  a  daughter  enters  into  posses- 
sion of  real  estate  under  an  uncon- 
ditional parol  gift,  and  claims  the  land 
under  such  gift  for  many  years,  the 
fact  that  she  may  have  anticipated 
that  her  father  who  made  such  gift 
would  make  her  a  deed  will  not  in- 
validate her  title,  since  the  gift,  the 
entry  under  it  and  the  continued  pos- 
session, claiming  it  as  her  own  for 
fifteen  years  or  more,  will  convert 
her  claim  into  a  perfect  title. 

Chamberlain  v.  McKinney.  13  Ky. 
Opln.   53. 

§17.  Delivery   in   general. 

To  constitute  a  valid  gift,  there 
must  be  an  actual  delivery  of  the 
thing  so  far  as  it  is  capable  of  de- 
livery. 

Olds  v.  Harlowe,  7  Ky.  Opin.  302. 

A  deed  of  gift,  duly  recorded,  is  a 
binding  contract  of  conveyance,  in  the 
absence  of  undue  influence  or  improp- 
er constraint. 

Thomas  v.  Naylor's  Admr.,  4  Ky. 
Opin.  324. 


§  18. Necessity. 

The  declaration  of  a  person  that  he 
intends  to  give  to  another  personal 
property  (a  note),  is  not  a  gift,  since 
a  gift  can  not  be  imiplied  where  the 
alleged  donor  holds  the  possession  of 
the  note  up  to  the  time  of  his  death, 
and  the  proof  shows  the  note  was 
against  his  brother  and  it  was  never 
his  intention  to  require  its  payment. 
Prather's  Admr.  v.  Prather,  13 
Ky.  Opin.  500. 

§25.  Parol  gift  of  land. 

One  who  has  entered  upon  real  es- 
tate under  a  parol  gift,  which  is  after- 
wards repudiated  by  the  donor,   will 
not  be  required  to  account  for  rents. 
Stephens  v.  Reavis,  11  Ky.  Opin. 
391. 

An  expressed  intention  to  give  land 
to  one  can  not  be  enforced,  and  where 
such  a  donor  changes  her  mind  and 
conveys  only  half  of  the  land,  there 
is  no  legal  power  to  increase  such 
donation. 

Lisle    V.    Lfisle's    Admr.,    12    Ky. 
Opin.  71. 

Where  one  gives  a  town  lot  to  his 
son  prior  to  the  creation  of  a  debt 
by  the  donor,  and  the  son  takes  pos- 
session and  improves  it,  and  is  in  the 
occupancy  of  it  at  the  time  the  donor 
includes  it  in  a  mortgage  to  his  cred- 
itor, the  son's  equity  is  superior  to 
that  of  the  creditor. 

Lemmince  v.  Benton,  12  Ky.  Opin. 
131. 

A  gift  of  town  lots  to  an  infant  by 
her  father  by  parol  will  not  be  en- 
forced against  a  purchaser  from  the 
father  after  nearly  forty  years  have 
elapsed  since  the  gift  was  alleged  to 
have  been  made,  and  where  the  evi- 
dence shows  that  the  father  had  im- 
proved the  lots  by  building  houses 
upon  them,  and  where  he  had  sold  the 
same  several  times  and  repurchased 
them  before  making  the  final  sale. 
Shepherd  v.  Stewart,  12  Ky.  Opin. 
364. 

Where  a  landowner,  not  being  in 
debt,  makes  a  parol  gift  of  land  to 
his  daughter,  and  the  daughter  and 
her  husband  take  full  possession 
thereof  and  hold  it  adversely  to  all 
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the  world  for  more  than  twenty  years, 
the  daughter's  title  is  good,  and  a  sale 
of  the  land  by  the  sheriff  to  satisfy 
a  Judgment  against  the  donor  on  a 
claim  which  arose  more  than  twenty 
years  after  the  donee  took  possession 
of  the  land,  will  be  void. 

Wade   y.   Norman,   12   Ky.   Opln. 
508. 

§31.  Gifts  of  negotiable  instruments. 
Where  a  bachelor,  tenderly  cared 
for  by  his  niece  for  many  years,  turns 
over  to  her  notes  not  in  excess  of  a 
settlement  of  the  obligation  he  owes 
to  her,  and  the  evidence  shows  by 
disinterested  witnesses  that  he  intend- 
ed to  give  her  the  notes  and  ex- 
pressed his  purpose  for  years  prior 
to  his  death  to  give  her  all  of  his 
estate,  and  said  to  witnesses  that  he 
had  given  her  the  notes  subject  to  his 
right  to  draw  the  interest  during  his 
lifetime,  such  evidence  is  sufficient  to 
uphold  the  gift  even  in  the  face  of  a 
will,  duly  probated,  undertaking  to 
dispose  of  all  his  estate. 

Stretlow  V.  Vonderhide's  Exr.,  11 
Ky.  Opin.  377. 

§35.  Validity. 

§38^1 Fraud,  duress^  and  undue  in- 
fluence. 
Where  one  gave  his  daughter  a 
piano,  at  the  time  being  largely  in 
debt,  such  a  gift  will  not  prevent  the 
father's  sureties  who  have  been  com- 
pelled to  pay  his  debt  from  subject- 
ing the  piano  in  the  same  way  the 
creditors  might  do. 

Leavell  v.  Leavell,  12  Ky.  Opin.  45. 

§41.  Revocation  and  rescission. 

A  gift  duly  executed  during  the  life 
of  a  donor  can  not  be  disregarded  by 
the  donor's  personal  representative. 
Gist  V.  Gist,  Admrs.,  6  Ky.  Opin. 
209. 

§42.  Operation  and  effect. 

A  gift  by  a  father  to  his  *'son  and 
his  heirs,"  is  held  to  enure  to  the 
use  and  benefit  of  them  alone,  and 
not  subject  to  proceedings  In  bank- 
ruptcy to  subject  same  to  the  debts 
of  the  son. 

Stephens  v.  Bishop,  3  Ky.  Opln. 
351. 


§46.  Evidence. 

§49. Weight  and  sufficiency. 

Where  the  payee  of  a  note  reuiins 
it  until  her  death,  and  it  then  passed 
to  her  executrix,  evidence  that  the 
testatrix  said  at  one  time  that  all  she 
wanted  was  the  interest  daring  her 
life  and  after  her  death  it  (the  note) 
was  to  be  Mrs.  Easthman's,  is  not  suf- 
ficient to  sustain  a  claim  of  Mrs. 
ESasthman  to  ownership  of  the  note. 
Long,  E<xr.,  v.  Harlan,  8  Ky.  Opin. 
238. 

n.     CAUSA   MORTIS. 

§53.  Requisites  in  general. 

According  to  the  well  settled  doc^ 
trine  on  the  subject,  to  constitute  a 
gift  causa  mortis,  there  must  be 
three  attributes,  viz.:  First,  the  gilt 
must  be  with  the  view  of  the  donor's 
death;  second,  it  must  be  conditioned 
to  take  effect  only  on  donor's  deaui 
by  his  existing  disorder;  third,  there 
must  be  an  actual  delivery  of  the  sab- 
Ject  of  the  donation. 

Briscoe    v.   Briscoe,    2   Ky.  Opin. 
380. 

§57.  Time  of  taking  effect. 

To  convey  title  by  a  gift  causa  dkr^ 
tis,  the  language  and  acts  of  the  glvo' 
must  indicate  more  than  his  intention 
in  the  future  to  give — it  must  be  a 
gift  in  the  present. 

McCame's    Admr.     v.     McCame's 
Admr.,  8  Ky.  Opin.  554. 

§67.  Gift  of  donor's  promissory  note 
or  check. 
Not  only  negotiable  notes  and  bills 
of  exchange,  payable  to  bearer,  or  in- 
dorsed in  blank  and  bank  notes,  hot 
promissory  notes  not  made  payable  to 
"bearer"  without  an  assignment  from 
the  payees'  donor  may  be  the  subject 
of  gift  causa  mortis,  as  the  beneficial 
interest  therein  may  pass  by  dellverr. 
Briscoe   v.   Briscoe,   2    Ky.   Opin. 
380. 

The  delivery  of  a  note  to  a  possible 
future  heir  of  the  donor,  who  was  old 
and  in  feeble  health,  would  not  amount 
to  a  gift  causa  mortis,  where  the  gift 
was  accompanied  by  the  statement 
that  it  was  to  take  effect  if  he  died, 
he  being  at  the  time  very  feeble,  and 
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believing  that  he  could  not  live  very 
long  and  stating  that  if  he  did  not 
die,  and  lived  to  need  it  the  note 
could  be  returned  to  him,  where  the 
donor  lived  for  several  months  after- 
ward, and  the  pleadings  show  nothing 
to  intimate  that  the  donor  died  of  the 
same  Illness  existing  at  the  time  of 
the  alleged  donation. 

Briscoe   v.   Briscoe,   2   Ky.   Opin. 
380. 

§79.  Evidence. 

§82d Weight  and  sufficiency. 

A  gift  causa  mortis  is  not  made  out 
by  a  statement  by  the  giver  two  or 
three  days  prior  to  his  death  and  at 
the  time  he  delivered  certain  per- 
sonal property  to  a  friend,  "that  he 
wanted  him  to  take  charge  of  his  ef- 
fects," and  said  he  wanted  it  for  the 
boys,  meaning  his  grandchildren. 
McCame's  Admr.  v.  McCame's 
Admr.,  8  Ky.  Qpln.  564. 

GRAND  JURY. 

§5.  Qualification  of  jurors. 
§  7.  Authority  to  select  and  sum- 
mon Jurors. 

Competency    of   grand   Juror   as   wit- 
ness, see  Perjury,  $  32. 

§5.  Qualifications   of  Jurors. 

A  processioner  of  land  is  a  civil 
officer  and  is  therefore  disqualified  to 
sit  on  a  grand  Jury. 

Commonwealth  ▼.  Phipps,   5  Ky. 
Opin.  769. 

§7.  Authority  to  select   and   summon 

Jurors. 
A  person  proposing  to  become  a 
guarantor  for  another  is  not  bound  to 
inquire  as  to  the  acceptance  of  his 
proposal ;  but  the  creditor  who  intends 
to  hold  him  liable  for  the  debt  of  an- 
other, must  show  that  he  had  reason- 
able notice  of  such  intention. 

Humphrey  v.  Hobbs,  4  Ky.  Opin. 

140. 

Where  a  petition  alleges  that  plain- 
tiff sold  to  Sheppard  a  barrel  of  whis- 
ky, 42  gallons,  |3.26  per  gallon,  upon 
the  faith  of  the  written  guarantee  of 
the  defendant,  H.,  that  it  would  be 
paid;   and   that  he  caused  H.  within 


due  and  reasonable  time  to  be  noti- 
fied that  his  offer  as  a  guarantor  of 
payment  had  been  accepted  by  the 
vendor,  is  sufficient  to  constitute  a 
cause  of  action. 

Humphrey  v.  Hobbs,  4  Ky.  Opin. 
140. 

Where  the  court  neglects  to  aippoint 
Jury  commissioners  to  select  grand 
and  petit  Jurors  the  marshal  of  the 
city  court  of  Louisville,  under  the  di- 
rection of  the  court,  may  legally  sum- 
mon a  grand  Jury. 

Stlckrod  y.  Commonwealth,  9  Ky. 
Opin.  276. 

The  deputy  marshal  has  the  same 
power  under  the  order  of  the  court 
to  summon  a  grand  Jury  that  the  mar- 
shal has. 

Stlckrod  V.  Commonwealth,  9  Ky. 
Opin.  276. 

GUARANTY. 

I.  RE3QUISITBS  AND  VALIDITY. 

§    1.  Nature  of  obligation. 
§   3.  Express  and  implied  guaran- 
ties. 
§    7.  Notice  of  acceptance. 
§   8.  Written  guaranties. 

§    9. Form  and  contents. 

§  10. Ehcecution  In  general. 

II.  CONSTRUCTION     AND     OPERA- 

TION. 

S  27.  General  rules  of  construc- 
tion. 

§  39.  Notice  to  guarantor  of  trans- 
actions under  guaranty. 

§  44.  Default  of  principal. 

§  46.  Notice  of  default  to  guaran- 
tor. 

III.  DISCHARGE  OF  GUARANTOR. 

§  63.  Change  in  obligation  or  duty 
of  principal. 

IV.  REMEDIES  OF  CREDITORS. 

§  83.  Pleading. 

§  84. Mode  and  form  in  gen- 
eral. 

§  85. ^Declaration,  complaint  or 

petition. 

V.  RIGHTS     AND     REMEDIES     OF 

GUARANTOR. 
S   98.  As  to  principal. 
8  100. Indemnity  or  reimburse- 
ment. 
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I.    REQUISITES  AND  VAUDITY. 

§  1.  Nature  of  obligation. 

The  legal  effect  of  a  contract  of  a 
guarantor  on  a  note  is  that  the 
grantor  will  pay  the  note,  if  the 
maker  does  not,  and  when  the  maker 
fails  to  (pay  at  maturity  the  guaran- 
tor may  be  sued  upon  his  undertak- 
ing. 

Duncan  v.   Norton   &   Co.,   9   Ky. 
Opin.  88. 

§3.  Express  and  Implied  guaranties. 

Persons  who  sign  their  names  on 
the  back  of  a  note  that  has  never  been 
held  by  them  to  induce  a  person  to 
purchase  the  note,  thereby  become 
guarantors  thereof;  and,  whether  they 
are  bound  jointly  or  severally  is  a 
question  of  fact  to  be  determined  by 
a  jury. 

Snoddy  v.  Johnston,  8  Ky.   Opin. 
107. 

§  7.  Notice  of  acceptance. 

Where  a  written  letter  of  guaranty 
is  acted  upon  in  November,  1870,  and 
the  guarantor  is  not  notified  of  the 
acceptance  of  his  guaranty  until  Au- 
gust, 1871,  such  a  notice  is  not  given 
within  a  reasonable  time. 

Webb  V.  Moseby,  8  Ky.  Opin.  212. 

Where  a  person  by  letter  not  ad- 
dressed to  any  particular  individual, 
guarantees  the  credit  of  another 
such  guarantor  has  the  right  to  be 
informed  within  a  reasonable  time, 
when  any  one  should  accept  it,  and 
not  receiving  such  notice  he  is  not 
bound. 

Webb  V.  Moseby,  8  Ky.  Opin,  212. 

To  hold  the  writer  of  an  introduc- 
tory letter  liable  as  guarantor,  it  is 
necessary  that  he  be  notified  that  he 
would  be  held  for  any  loss  occasioned 
thereby. 

Snodgrass  v.  Kirtly,  2  Ky.  Opin. 
563. 

§8.  Written   guaranties. 

§9. Form  and  contents. 

Where  with  knowledge  that  there 
had  been  dealings  between  A  and  B, 
and  in  anticipation  of  other  expected 
dealings  between  them,  C,  by  writing, 
covenanted  with  B  to  pay  or  cause  to 
be  paid  to  him  any  indebtedness  that 
might  be  incurred  by  A  to  B,  it  is  an 
undertaking  on  the  part  of  C  to  pay 


any  debts  which  A  might  create  with 
B,  regardless  of  the  amount,  and  C 
was  not  entitled  to  notice  as  in  case 
of  letters  of  credit. 

Newton  v.  Kennedy,  7  Ky.  Opin. 
113. 

§  10.         Execution  in  general. 

Where  plaintiff  sued  defendant  as  a 
guarantor  of  a  bill  on  the  back  of 
which  plaintiff's  name  was  indorsed 
without  a  contract  of  gruaranty  being 
written  above  it,  and  plaintiff  sets  out 
the  bill  as  a  part  of  the  complaint, 
he  can  not  complain  of  the  refusal 
of  the  court,  after  the  case  is  ready 
for  trial,  to  permit  him.  to  write  oat 
a  contract  of  guaranty  over  the  de- 
fendant's signature. 

Jones  V.  Turner,  6  Ky.  Opin.  499. 

II.     CONSTRUCTION    AND    OPERA- 

TION. 

§27.  General  rules  of  construction. 

A  contract  of  guaranty  is  to  be  con- 
strued Uberally,  but  this  does  not 
mean  that  the  words  of  the  guaranty 
are  to  be  given  an  unnatural  mean- 
ing. 

Eimerson,  Fisher  &  Co.  v.  Dye,  13 
Ky.  Opin.  247. 

§39.  Notice  to  guarantor  of  transac- 
tions under  guaranty. 
An  instruction  that  a  guarantor  had 
notice  ''during  the  spring  of  1868," 
is  not  sufficient  to  constitute  notice 
to  the  guarantor  that  he  would  be 
liable  on  his  guarantee,  in  that  it  was 
too  indefinite. 

Humphrey  v.  Hobbs,  4  Ky.  Opin. 
140. 

An  instruction  "that  the  whisky 
was  sold  in  March,  1868,  •  •  * 
and  that  defendant  had  notice  during 
the  spring  of  that  year."  is  erroneous. 
In  that  the  time  of  notice  to  the  guar 
antor  was  unreasonable  and  indefi- 
nite. 

Humphrey  v.  Hobbs,  4  Ky.  OpiiL 
140. 

§44.  Default  of  principal. 

Until  the  guarantor  has  paid  some- 
thing on  the  debt  guaranteed,  or  has 
met  some  liability  which  he  undertook 
and  which  the  debtor  should  meet 
there  is  no  breach  of  the  undertaking, 
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and  that  the  guarantor  has  no  right 
to  insist  that  the  debtor  shall  hold 
him  harmless  by  paying  the  debt,  and 
in  no  other  way,  since  the  debtor  may 
perform  the  convenant  by  satisfying 
the  creditors  in  any  way  be  chooses. 
Wood  V.  Wadsworth,  7  Ky.  Opln. 

473. 
§46.  Notice  of  default  to  guarantor. 

If  the  contract  of  guaranty  is  a  con- 
tinuing one,  notice  of  the  various 
transactions  need  not  be  given  the 
guarantor,  and  when  he  undertakes 
that  a  third  party  shall  pay,  or  that 
in  case  of  a  default  he  will  pay,  he 
is  not  entitled  to  notice  of  default  nor 
is  any  demand  of  payment  of  the 
principal  necessary. 

Emerson,  Fisher  &  Co.  v.  Dye,  13 

Ky.  Opin.  247. 

ni.    DISCHARGE    OF   GUARANTOR. 

§63.  Change  in  obligation  or  duty  of 

principal. 
If  a  creditor  does  any  act  inconsist- 
ent with  the  rights  of  the  guarantor 
the  latter  is  thereby  released;  and  a 
new  contract  can  not  be  made  be- 
tween the  debtor  and  creditor  with- 
out his  consent,  without  releasing 
him,  but  it  is  only  new  contracts  not 
contemplated  by  the  guaranty  that 
will  release  the  guarantor. 

E#mer8on,  Fisher  &  Co.  v.  Dye,  13 

Ky.  Opin.  247. 

IV.     REMEDIES  OF  CREDITORS. 

§83.  Pleading. 

To  constitute  a  cause  of  action  on 
an  introductory  letter  as  a  guaranty, 
it  is  necessary  to  allege  in  a  petition 
that  a  letter  of  introduction  saying 
that  the  party  was  a  "clever  gentle- 
man," was  written  with  a  fraudulent 
intent,  and  that  it  was  held  as  guar- 
anty for  the  debt  contracted  there- 
under. 

Snodgrass  v.  Kirtly,  2  Ky.  Opin. 
563. 

§84. Mode  and  form  in  general. 

In  an  action  on  a  guaranty,  the  con- 
clusions of  the  pleader  as  to  the  pur- 
pose for  which  the  bills  were  indorsed, 
and  the  legal  obligation  Incurred  by 
the  indorsers  are  of  no  avail. 

Jones  V.  Turner,  6  Ky.  Opin.  499. 


In  an  action  on  a  guaranty  contract, 
it  is  essential  that  the  guaranty  be 
made  the  foundation  of  the  action, 
and  recovery  must  be  based  on  such 
contract 

Jones  V.  Turner,  6  Ky.  Opin.  499. 

§85. Declaration,  complaint,  or  pe- 
tition. 
Where  the  petition  fails  to  aver  no- 
tice of  acceptance  of  a  gruaranty,  evi- 
dence can  not  supply  the  place  of  such 
averment. 

VanMeter  v.  Pepper,  8  Ky.  Opin. 
862. 

To  make  out  a  cause  of  action 
against  a  guarantor,  it  is  necessary 
in  the  petition  to  aver,  in  addition  to 
the  facts  by  which  he  became  bound 
for  the  default  of  the  principal,  facts 
showing  such  default. 

VanMeter  v.  Pepper,  8  Ky.  Opin. 
827. 

V.     RIGHTS     AND     RBMEIDIB»     OF 
GUARANTOR. 

§   98.  Aa  to  principal. 

§  100. Indemnity  or  reimbursement. 

A  guarantor  is  not  entitled  to  re- 
payment by  the  principal  for  costs 
and  attorney's  fees  paid  by  the  guar- 
antor in  defending  an  action  upon  a 
claim  which  he  was  not  bound  to  pay 
under  his  undertaking  of  guaranty. 
Wood  V.  Wadsworth,  7  Ky.  Opin. 
473. 

GUARDIAN  AD  LITEM. 

See  Infants,  §  76. 

Appointment  of,  see  Infants,  §  76. 

GUARDIAN  AND  WARD. 

I.  GUARDIANSHIP  IN  GENERAL. 

§  4.  Guardians  by  nature. 

II.  APPOINTMENT,  QUALIFICATION, 

AND  TENURE  OF  GUARDIAN. 
§    8.  Jurisdiction  of  courts. 
§  10.  Persons    who    may    be    ap- 
pointed. 
§  15.  Bond. 
§  25.  Removal. 

III.  CUSTODY       AND       CARE        OF 

WARD'S     PERSON     AND     ES- 
TATE. 
§  30.  Support  and  education. 
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8  35.  Possession  and  use  of  prop- 

erty. 

§  36.  Management  of  estate. 

S  37. In  general. 

§40.  Sale. 

§  42. Real  property. 

§  44.  Leases. 

§  47.  Contracts. 

§  48. In  general. 

§  53.  Investments. 

§  54.  Interest  on  funds  of  estate. 

§  56.  Loans. 

§  62.  Individual  interest  In  trans- 
actions. 

§  64.  Waste,  conversion  or  embez- 
zlement by  guardian. 

S  65.  Lobs  of  property. 

9  68.  Reimbursement  and  indem- 
nity to  guardian. 

§  70.  Ratification  of  unauthorized. 
S  72.  Successive  guardianships. 

IV.  SALES  AND  CONVEYANCES  UN- 

DER ORDER  OF  COURT. 

S   81.  Jurisdiction. 

§    83.  Parties. 

§   86.  Petition  or  other  application. 

§  89.  Determination  as  to  neces- 
sity for  sale,  mortgage  or 
lease. 

S   92.  Special  bond  for  sale. 

§    94.  Sale. 

9   97. Manner  and  conduct. 

S  99. Persons  who  may  pur- 
chase. 

9  100. Requisites    and    validity 

in  general. 

9  102. Report  or  return. 

9  103. Confirmation. 

9  107. Collateral  attack. 

9  108.  Rights  and  liabilities  of  pur- 
chasers. 

9 110.  Liabilities  on  bonds  for 
sale. 

9  111.  Deed  to  purchaser. 

V.  ACTIONS. 

9 117.  Rights  of  action  between 
guardian  and  ward. 

9  118.  Rights  of  action  by  guard- 
ian or  ward  or  both. 

9 119.  Rights  of  action  against 
guardian  or  ward  or  both. 

9 121.  Defenses  by  guardian  or 
ward. 

9  125.  Time  to  sue  and  limitations. 

9  126.  Parties. 

9  130.  Pleading. 

9  131.  Evidence. 

9  133.  Judgment: 
VL  ACCOUNTING      AND      SETTLE- 
MENT. 


9  137.  Duty  to  account  in  genenL 

9  140.  Property  subject  to  charge. 

9  141.  Property  to  be  included. 

9  142.  Release  from  liability. 

9  146.  Proceedings  tor  accounting. 

9  147.  Charges. 

9  148.  Credits. 

9  149.  Compensation. 

9  150. In  general. 

9 153.  Form     and     requisites    of 
account. 

9  160.  Opening  or  vacating. 

9  162.  Costs  and  expenses. 

9  164.  Private  accounting  and  set- 
tlement. 
VIL  FOREIGN      AND       ANCILLARY 
GUARDIANSHIP. 

9 170.  Actions   by   foreign   guard- 
ians. 
VIII.  UABIUTIES     ON     GUARDIAN- 
SHIP BONDS. 

9 173.  Nature  and  extent  in  gen- 
eral. 

9  177.  Discharge  of  sureties. 

9  182.  Actions. 

See  Insane  Persons,  IIL 
Action  against  guardian  on  contract, 
see  Limitations  of  Actions,  9  21. 

L  GUARDIANSHIP  IN  GENERAL. 

§4.  Guardians    by  nature. 

Where  an  infant  inherited  money 
from  her  grandfather  and  having  no 
statutory  guardian,  her  father  took 
charge  of  her  property  and  bought  a 
tract  of  land  and  paid  the  purchase 
price  out  of  the  money  inherited  by 
her,  and  the  father  afterward  mort- 
gaged the  land,  the  mortgagees  having 
notice  that  it  had  been  paid  for  with 
the  infant's  money,  and  the  mort- 
gagees made  an  assignment  and  their 
assignee  brought  suit  to  foreclose  the 
mortgage,  making  the  infant  and  her 
father  a  party  thereto,  the  father  hdd 
the  money  as  the  natural  guardian  of 
his  daughter,  the  infant  daughter  may 
take  the  land,  or  consider  it  as  secnr 
ity  for  the  money;  and  the  father's 
possession  of  his  daughter's  property 
as  natural  guardian  does  not  subject 
it  to  his  creditors,  nor  make  a  sale  ef- 
fectual against  the  infant,  and  the  in- 
fant can  not  consent  to  the  disposition 
of  the  property,  and  in  such  case  the 
trust  results  in  favor  of  the  Infant  and 
she  is  entitled  to  her  money  which  is 
invested  in  the  land. 

Reeves  y.  Moore,  5  Ky.  Opin.  395. 
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n.  APPOINTMENT,  QUALIFICATION 
AND  TENURE  OP  GUARDIAN. 

§8.  Jurisdiction  of  courts. 

The  county  court  has  exclusive  ju- 
risdiction in  the  matter  of  appointing 
guardians,  and  a  record  showing  that 
the  court  was  in  session  and  a  guard- 
ian appointed  and  qualified  as  such  is 
sufficient  even  though  there  may  have 
been  no  previous  order  directing  or 
calling  the  special  term  at  which  such 
appointment  is  made. 

Collins  V.  Slaughter,  10  Ky.  Opin. 
695. 

§  10.  Persons  who  may  be  appointed. 

A  mother  is  entitled  to  the  guardian- 
ship of  her  infant  children,  rather 
than  a  stranger  who  has  become  per- 
sona non  gratis  to  some  of  the  wards, 
and  where  the  mother  and  the  wards 
held  the  property  in  common,  and 
there  was  at  least  an  implied  under- 
standing between  the  guardian  ap- 
pointed and  the  mother  of  the  wards, 
that  he  would  surrender  the  guardian- 
ship in  her  favor. 

McGrath  v.  McGrath,  6  Ky.  Opin. 
534. 

As  the  influence  and  power  of  the 
husband  over  the  wife  would  likely 
superinduce  violations  of  her  fiducial 
duties,  he  should  incur  with  her,  when 
he  does  so,  at  least  equivalent  fiducial 
responsibilities,  and  as  the  use,  by 
him,  of  the  ward's  money,  without  pei^ 
sonal  security,  is  a  violation  of  the 
wife's  fiducial  duties,  which  attach 
fiducial  responsibilities  of  the  hus- 
band, and  the  wards  are  equitably  en- 
titled to  all  their  rights  as  against 
him,  and  they  are  entitled  to  priority 
over  the  husband's  general  creditors, 
so  far  as  he  may  have  their  funds  in 
his  hands. 

Evans  v.  Prewitt,  2  Ky.  Opin.  298. 

While  our  statutes  provide  that  upon 
the  marriage  of  an  executrix  or  admin- 
istratrix, her  fiducial  powers  shall 
cease,  no  such  provision  exists  as  to 
female  guardians;  and  as  funds  be- 
longing to  her  wards  in  her  hands 
which  may  pass  into  her  husband's 
hands  as  fiduciary,  and  not  into  his 
hands  merely  as  borrower;  the  stat- 
utes attach  the  same  legal  rights  to 


the  wards  against  him,  as  though  he 
had  been  legally  appointed  guardian. 
Ehrans  v.  Prewitt,  2  Ky.  Opin.  298. 

§15.  Bond. 

Counter  security  given  by  a  wife  to 
a  surety  on  her  husband's  guardian's 
bond,  does  not  inure  to  the  benefit  of 
all  the  sureties  thereon. 

Calhoun  v.  Johnson,  4  Ky.  Opin. 
162. 

Dating  a  guardian's  bond  is  not  nec- 
essarily essential  to  its  validity;  but 
recitals  in  the  order  of  appointment 
that  a  bond  was  given  and  of  the  name 
of  the  surety  are  necessary  and  ma- 
terial to  such  validity,  and  where  there 
is  a  conflict  in  the  bond  and  order  as 
to  the  date  of  a  bond  the  court  will 
rely  upon  the  order,  and  not  the  bond, 
to  ascertain  the  date  of  the  bond. 
Stembridge  v.  Stembridge,  10  Ky. 
Opin.  593. 

The  fact  that  the  order  appointing  a 
guardian  recites  that  the  bond  was 
executed  on  a  day  different  from  that 
shown  in  the  bond,  and  recites  the  ap- 
pointment of  a  guardian  of  two  in- 
fants, while  the  bond  is  as  guardian  of 
one  only,  will  not  render  such  a  bond 
invalid,  nor  release  said  guardian  and 
his  bondsmen  from  liability  thereon. 
Stembridge  v.  Stembridge,  10  Ky. 
Opin.  593. 

Where  a  guardian's  bond  is  taken 
and  acknowledged  in  open  court,  it 
amounts  to  such  an  approval  as  the 
law  requires;  and  the  fact  that  the 
order  shows  an  appointment  of  and 
qualification  by  the  guardian  as  guard- 
ian for  three  infants  will  not  affect  his 
obligation  to  each  of  said  wards. 

Collins  V.  Slaughter,  10  Ky.  Opin. 
695. 

§25.  Removal. 

A  guardian  can  not  be  removed  with- 
out notice  to  him  of  the  proceedings 
for  that  purpose. 

Mays  V.  Mays,  10  Ky.  Opin.  577. 

III.  CUSTODY   AND   dARE   OF 
WARD'S  PERSON  AND  ESTATE. 

§  30.  Support  and  education. 

A  ward  can  not  hold  her  guardian 
responsible  for  necessities  furnished 
her,  beyond  her  annual  revenue  which 
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he  had  a  right  to  anticipate,  in  the  be- 
lief that  ultimately  the  aggregate  out- 
lay would  not  exceed  the  aggregate  in- 
come. 

Lewis  V.  Nail,  2  Ky.  Opin.  559. 

A  guardian  may  not  legally  expend 
for  his  wards  more  than  the  income 
from  their  estate  without  first  procur- 
ing from  the  court  authority  to  do  so. 
Cotton  V.  Wolfe.  10  Ky.  Opin.  423. 

A  guardian  has  no  right  to  maintain 
and  educate  his  ward  at  an  expense 
beyond  the  income  of  his  estate,  un- 
less in  case  of  the  ward's  sickness  or 
extreme  infancy  so  that  it  can  not  be 
bound  out  as  an  apprentice,  or  no  suit- 
able person  will  take  it,  or  in  case  it  is 
best  for  the  ward  that  the  principal 
of  his  personal  estate  shall  be  applied 
for  his  board  and  tuition,  and  the 
court,  upon  settlement,  shall  deem 
such  application  to  have  been  judi- 
cious; but  neither  the  ward  nor  his 
real  estate  is  liable  for  such  expendi- 
tures. 

Collins  y.  Slaughter,  10  Ky.  Opin. 
695. 

The  word  "maintenance,"  as  used  by 
law  writers,  is  used  indifferently  to 
mean  clothing,  food  and  shelter,  or 
tuition,  clothing  food  and  shelter,  de- 
pending upon  the  circumstances  sur- 
rounding the  parties  and  the  connec- 
tion in  which  it  is  used;  and  in  such 
cases  the  meaning  attached  to  the 
word  and  the  intention  of  the  parties 
becomes  a  question  of  fact,  to  be  sub- 
mitted to  the  consideration  of  the  Jury. 
Park  V.  Anderson,  11  Ky.  Opin.  49. 

It  is  only  in  an  action  by  the  guard- 
ian against  his  ward  that  the  proceeds 
of  the  infant's  estate  can  be  applied 
for  his  maintenance  and  education, 
and  in  such  an  action  the  infant  must 
be  served  with  process. 

Sawyer  v.  Guscurth,  11  Ky.  Opin. 
498. 

Where  a  ward  is  the  sister  of  the 
guardian  and  lives  with  him,  and  he 
desires  to  charge  her  for  her  board, 
he  may  legally  do  so. 

Morehead  v.  Hobbs,  13  Ky.  Opin. 
1047. 

§  35.  Possession  and  use  of  property. 

Where  minors  purchase  at  a  judicial 
sale,  personal  property  of  the  estate 


<  of  which  they  are  heirs,  and  take  pos- 
session  of  and  use  the  same  continu- 
ally, their  guardian  should  be  credited 
against  an  estate  under  his  control 
with  the  amount  bid  by  the  wards,  or 
upon  an  adjustment  of  accounts  said 
property  should  be  turned  into  the 
hands  of  the  guardian. 

Vaughn  v.  E^dwards,  2  Ky.  Opin. 
490. 

§  36.  Management  of  estate. 

§37. In  general. 

A  guardian  is  bound  to  protect  tbe 
interests  of  his  ward,  and  may  not 
place  himself  voluntarily  in  a  position 
where  his  own  personal  interests  are 
in  conflict  with  those  of  his  ward. 
Dent  V.  Benjamin,  8  Ky.  Opin.  11 

A  guardian  is  authorized  to  par- 
chase  lumber  for  his  ward  to  be  used 
in  building  a  small  tenement  on  his 
land,  as  such  a  building  was  necessary 
to  enable  the  land  to  be  rented  oat 
advantageously. 

Hays'  Guard,  v.  Thomas  &  Scwle- 
nar,  9  Ky.  Opin.  35. 

A  guardian  has  no  authority  to  in- 
vest her  ward's  money  for  merely 
speculative  purposes,  and  when  she 
does  80,  she  and  her  surety  become 
liable  for  all  the  consequences  resolt- 
ing  from  such  investment 

Galbraith  v.  MUler,  Lyon  &  Co.. 
9  Ky.  Opin.  740. 

When  a  guardian  invests  his  ward's 
money  in  stocks  and  bonds  without  tbe 
advice  of  the  chancellor,  he  acts  at  his 
peril,  and  if  the  money  is  lost,  the 
guardian  will  be  held  liable  for  the 
loss. 

Roscoe  V.  Ledford's  Admr.,  9  Ky. 
Opin.  846. 

§40.  Sale. 

§42. Real  property. 

Where   a   guardian   enters  into  an 
unauthorized     contract     to    sell    the 
ward's  land,  and  puts  the  purchaser 
into  possession,  the  purchase  price  to 
be   paid  when  the   ward  becomes  of 
age  and  makes  a  deed,  and  the  money 
is    paid   to    the   guardian   before  the 
ward  arrives  at  age,  such  payment  is 
made  at  the  peril  of  the  purchaser 
and  the  ward  is  not  bound  to  make  a 
deed. 

Ralls  V.  Crouch,  9  Ky.  Opin.  900. 
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Where  minor  children  hold  the  fee 
simple  to  real  estate,  subject  to  the 
life  estate  of  their  mother,  under  pro- 
visions of  the  will  of  the  father  of 
the  mother,  the  guardian  of  the  chil- 
dren, by  the  acquiescence  of  their 
mother,  who  Is  willing  to  join  in  a 
conveyance  of  the  real  estate,  may  le- 
gally sell  the  same  and  reinvest  the 
proceeds  if  the  court,  after  hearing 
the  petition,  believes  it  is  to  the  best 
interest  of  the  wards  to  do  so;  and  the 
court's  decree  should  provide  that 
property  in  which  the  proceeds  are 
reinvested  should  be  held  in  the  same 
way  under  the  will  as  was  the  real 
estate  sold. 

Harris  v.  Anderson,  11  Ky.  Opin. 
230. 

Where  a  guardian  sold  the  real  es- 
tate of  his  ward  in  1850  at  private 
sale,  when  such  sale  might  be  made 
at  private  sale  if  directed  by  the  chan- 
cellor, the  purchaser  whose  sale  has 
been  confirmed  will  not  be  disturbed 
in  his  ownership,  either  by  the  infant 
or  those  representing  him,  unless  there 
has  been  some  fraud  practiced. 

Irvine    v.    Walker,    11    Ky.    Opin. 
387. 

Before  an  infant's  real  estate  can 
be  sold  there  must  be  filed  in  court  a 
proper  petition  for  its  sale  by  the  stat- 
utory guardian  appointed  in  this  state 
and  not  in  some  other  state,  and  in 
the  petition  the  guardian  should  allege 
his  belief  that  the  sale  would  be  to 
the  benefit  of  his  said  ward,  and  a  sale 
on  petition  of  a  guardian  in  a  foreign 
state  is  void. 

Allen  v.  Stump,  11  Ky.  Opin.  493. 

A  statutory  guardian,  desiring  to 
sell  his  infant  ward's  real  estate  for 
his  maintenance  and  education,  must 
make  the  infant  a  party  defendant  and 
have  him  served  with  process;  and  the 
court  has  no  authority  to  order  a  sale 
where  this  is  not  done. 

Sawyer  v.  Guscurth,  11  Ky.  Opin. 
498. 

§44.  Lease. 

Where  wards  live  with  their  mother 
it  is  legal  for  the  guardian  to  permit 
the  mother  to  rent  out  a  building 
owned  by  the  wards  and  apply  the 
rents  to  the  maintenance  of  the  wards, 
and  where  she  so  applies  the  rent  the 


wards  can  not  hold  the  guardian  liable 
on  account  thereof. 

Boyd  V.  Adams,  8  Ky.  Opin.  553. 

I  §  47.  Contracts. 

§43. in  general. 

Although  persons  under  contract 
with  a  guardian  have  made  improve- 
ments on  the  land  of  the  ward  under 
the  belief  that  the  guardian  had  the 
authority  to  contract  with  them  for 
such  purpose,  yet  they  can  not,  by 
erecting  a  building  on  the  infant's 
land,  create  a  lien  thereon  whereby 
the  infant  can  be  deprived  of  his  title. 
Walter  &  Stuck  v.  Johnston, 
Guardian,  7  Ky.  Opin.  482. 

Courts  of  equity  will  not  permit  a 
guardian  to  contract  with  his  ward; 
nor  will  such  agreements  be  enforced 
if  made  within  a  short  time  after  the 
ward  becomes  of  legal  age,  except 
where  the  utmost  good  faith  has  been 
shown,  for  the  reason  that  the  influ- 
ence of  the  guardian  over  the  ward  is 
still  presumed  to  exist. 

Hobbler  v.  McDowell,  10  Ky.  Opin. 
456. 

§53.  Investments. 

The  investment  of  a  ward's  money 

in  a  foreign  corporation,  if  made,  is 

at  the  peril  of  the  guardian,  and  he  is 

properly  chargeable  with  the  amount. 

Collins  V.  Slaughter,  10  Ky.  Opin. 

695. 

Wliere  a  guardian  invests  his  ward's 
money  in  the  assets  of  a  partnership 
of  which  he  is  an  individual  partner, 
the  money,  being  in  the  nature  of  a 
trust  fund,  and  where  it  can  be  traced 
into  the  real  estate,  the  equitable 
claim  of  the  ward,  innocent  purchasers 
not  having  intervened,  is  superior  to 
that  of  the  claims  of  partnership  cred- 
itors. 

Ellis  V.  Johnson,  12  Ky.  Opin.  163. 

§54.  Interest  on  funds  of  estate. 

A  guardian  should  pay  interest  on 
his  ward's  money  remaining  in  his 
hands  after  her  marriage. 

Broyles  v.  Stonestreet,  1  Ky.  Opin. 
367. 

§56.  Loans. 

Where  a  guardian  loaned  money  in 
April,  1859,  on  a  note  due  the  follow- 
ing December,  but  suit  on  the  note 
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was  not  instituted  until  March,  1864, 
and  then  against  the  sureties  only,  the 
principal  having  become  insolvent  in 
1862,  and  a  return  of  no  property 
found  was  made  as  to  the  surety,  and 
all  the  parties  lived  in  the  same  town, 
and  all  the  facts  were  known  to  the 
guardian,  he  was  held  negligent  in  fail- 
ing to  institute  proceedings  for  collec- 
tion of  the  ward's  money,  and  was  lia- 
ble for  its  loss. 

Spaulding  v.  Cissell,  6  Ky.  Opin. 
626. 

A  guardian,  in  loaning  out  money  of 
the  ward  and  in  collecting  money  due 
the  estate,  should  exercise  a  high  de- 
gree of  diligence  for  the  protection  of 
the  ward's  estate. 

Commonwealth  v.  Coleman,  6  Ky. 
Opin.  692. 

§62.  Individual  interest  in  tranvac- 
tions. 
It  is  the  duty  of  a  guardian  to  notify 
his  ward  of  the  manner  in  which  he 
holds  his  land,  and  if  he  fails,  within 
a  reasonable  time,  to  offer  to  refund 
the  money  advanced  by  his  guardian, 
he  will  lose  his  right. 

Thompson  v.  Cooper,  4  Ky.  Opin. 
336. 

A  guardian  is  not  bound  to  advance 
his  own  means  to  protect  the  land  of 
his  infant  wards,  but  as  he  did  pur- 
chase it  for  their  benefit,  he  held  the 
legal  title  in  trust  for  them. 

Thompson  v.  Cooper,  4  Ky.  Opin. 
336. 

A  guardian,  who  procures  the  sale 
of  the  ward's. land,  by  a  duly  appointed 
commissioner,  and  then  contracts  the 
same  for  a  specific  sum  to  another, 
and  at  the  sale  buys  the  property  for 
a  smaller  amount,  is  held  to  be  liable 
on  his  bond  for  the  difference  in  price 
to  his  ward. 

Altzman  v.  Hammond,  3  Ky.  Opin. 
222. 

The  purchase  of  property  by  a 
guardian,  in  which  his  wards  claim  an 
interest,  is  held  to  inure  to  the  bene- 
fit of  said  wards,  though  the  deeds  be 
taken  in  the  name  of  the  guardian  in- 
dividually. 

Winip  V.  Payne,  4  Ky.  Opin.  163. 


§64.  Watte,  converalon  or  embezzle- 
ment by  guardian. 
A  release  by  a  guardian,  to  a  special 
receiver,  of  an  implied  warranty  of 
title  to  notes,  made  to  and  in  the  name 
of  the  receiver,  is  not  a  release  of  his 
liability  for  moneys  coming  into  his 
hands,  and  improvidently  loaned,  Bor 
his  fiducial  acts. 

Erwtn's   Exr.    v.   Bedford,  3  Ky. 
Opin.  50. 

Where  a  guardian  converts  the 
money  of  his  wards  to  his  own  use. 
such  wards  have  no  preference  over 
other  creditors  in  the  collection  of 
their  claims  out  of  the  property  of 
such  guardian. 

Shanklln  v.  Harshfield,  9  Ky.  Opin. 
469. 

§65.  Loss  of  property. 

A  guardian  may  be  required  to  make 
good  the  loss  sustained  by  his  wards, 
by  reason  of  his  failure  to  protect 
their  interests. 

Vaughn  V.  Tinsley's  Admr.,  5  Ky. 
Opin.  705. 

Where  by  the  terms  of  a  will,  a  leg- 
acy is  to  be  paid  when  the  legatee  be- 
comes 18  years  of  age,  the  guardian 
has  no  right  to  collect  the  amount  un- 
til his  ward  reaches  such  age;  and  the 
fact  that  the  executors  in  charge  of 
the  money  are  wasting  it  will  give  the 
guardian  no  right  to  attach  or  collect 
the  same,  and  he  is  not  liable  for  his 
failure  to  do  so. 

Hill   V.   Messer  &  Riggs,  11  Ky. 
Opin.  18. 

The  law  does  not  require  that  a 
guardian  shall  be  an  insurer  of  the 
funds  of  his  ward,  but  he  is  only  held 
to  use  his  best  skill,  prudence  and 
care  in  the  management  of  his  ward's 
property. 

Giles  V.  White's  Exr.,  10  Ky.  Opin. 
407. 

Where,  when  a  guardian  takes 
charge  of  his  ward's  estate,  a  former 
guardian  has  loaned  a  part  of  the 
ward's  money  and  taken  a  note  with 
personal  security,  and  the  new  guard- 
ian believing  it  to  be  safer,  and  is 
the  exercise  of  his  Judgment,  took  a 
mortgage  from  the  debtor  on  320  acres 
of  land  to  secure  such  debt,  and  re- 
leased the  old  surety,  it  is  held  that 
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the  guardian  is  not  liable  for  loss  of 
such  money  when  he  acted  in  entire 
good  faith,  and  did  what  a  prudent 
man  would  have  done  in  taking  such 
mortgage. 

Giles  V.  White's  Exr..  10  Ky,  Opin. 
407. 

§68.  Reimbursement  and  indemnity  to 
guardian. 
Where  the  expenses  of  maintenance 
of  wards  equal  the  rents,  interest,  etc., 
of  their  property,  one  is  held  to  offset 
the  other. 

Graves  v.  Hickerson,  3  Ky.  Opin. 
112. 

Where  a  guardian  acts  honestly  in 
maldng  investments  for  his  ward,  and 
out  of  his  own  means  improves  land 
bought  for  his  ward,  thus  giving  to  the 
land  its  rental  value,  he  should  be  al- 
lowed to  take  the  rents  thereof  to  re- 
pay himself;  but  if  he  has  sold  valu- 
able timber  off  the  land  he  must  be 
charged  with  the  value  less  his  labor 
in  preparing  it  for  market. 

Morehead  v.  Hobbs,  13  Ky.  Opin. 
1047. 

§70.  Ratification  of  unauthorized  acts. 
When  the  guardian  has  entered  into 
an  unauthorized  contract,  agreeing 
that  the  ward  will  convey  certain  real 
estate  when  he  becomes  of  age  and 
receives  the  money,  such  ward  may 
ratify  the  contract  upon  becoming  of 
age,  and  is  entitled  to  receive  the  pur- 
chase money  upon  tendering  a  deed, 
but  he  is  not  bound  to  look  to  his 
guardian  for  the  money;  and  unless 
the  purchaser  will  pay  the  money  to 
him,  he  Is  not  entitled  to  a  deed,  and 
will  be  liable  to  the  ward  for  rents  of 
the  land  when  he  has  had  the  posses- 
sion thereof. 

Ralls  V.  Crouch,  9  Ky.  Opin.  900. 

Where  a  note  is  executed  by  a  mi- 
nor under  guardianship  for  money 
which  he  received,  it  is  voidable  at  the 
option  of  the  minor,  but  where  he  per- 
mits his  guardian  to  pay  such  note  and 
makes  no  move  to  disavow  the  note 
until  more  than  a  year  after  becoming 
of  age,  equity  will  not  hold  such  guard- 
ian liable  at  the  suit  of  such  ward. 
Svans  V.  Evans,  10  Ky.  Opin.  451. 


§72.  Succeasive  ouardianthipt. 

Where  one  is  appointed  as  guardian, 
and  the  ward,  on  arriving  at  fourteen 
years  of  age,  chooses  another  guard- 
ian, who  is  appointed  by  a  court  in 
another  county,  and  such  first  guard- 
ian pays  over  to  the  latter  one  what 
was  then  in  his  hands  belonging  to 
the  ward,  the  second  appointment  not 
being  legal,  he  remains  liable  to  his 
ward  the  same  as  he  would  have  been 
if  he  had  not  paid  the  guardian  se- 
lected by  the  ward  and  illegally  ap- 
pointed. 

Mays  V.  Mays,  10  Ky.  Opin.  577. 

IV.     SALES     AND     CONVEYANCES 
UNDER  ORDER  OF  COURT. 

§81.  Jurisdiction. 

Where  a  guardian  petitions  for  an 
order  to  sell  his  infant  ward's  land, 
the  court  has  Jurisdiction,  whether  the 
infant  was  in  court  as  plaintiff  or  de- 
fendant. 

Taylor's  Guardian  v.  Talliferro,  10 
Ky.  Opin.  574. 

§83.  Parties. 

A  proceeding  for  the  sale  of  the 
ward's  real  estate,  where  such  wards 
were  not  made  parties,  is  ineffectual 
to  divest  them  of  title. 

Ready  v.  Collins,  8  Ky.  Opin.  149. 

§86.  Petition  or  other  appiication. 

In  a  petition  to  sell  the  wards'  real 
estate  by  a  guardian  for  the  purpose 
of  making  other  investments  under 
Rev.  Stat.  1860,  ch.  86,  the  wards  are 
not  necessary  parties,  as  such  petition 
is  to  be  brought  by  the  guardian  who 
appears  for  them,  and  where  the  stat- 
ute is  complied  with  the  purchaser  at 
such  a  sale  can  not  be  disturbed  at  the 
suit  of  the  wards  when  they  become  of 
age  because  of  the  fact  that  the  new 
investment  made  by  their  guardian 
proved  disastrous. 

Dillingham    v.    Spalding,    13    Ky. 
Opin.  728. 

§89.  Determination  as  to  necessity  for 
sale,  mortgage  or  iease. 
In  proceedings  by  the  statutory 
guardians  of  infants  to  sell  their  real 
estate,  before  a  court  shall  have  Juris- 
diction to  sell,  three  commissioners 
must  be  appointed  and  must  report  un- 
der oath  to  the  court  of  the  net  value 
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of  the  infants'  real  and  personal  es- 1  at  a  low  price  where  it  is  his  ward's 
tate,  and  the  annual  profits  thereof,  { interest  to  have  the  property  sold  at 
and  whether  the  interest  of  the  infants  i  a  high  price,  such  a  sale  may  be  set 


requires  the  sale  to  be  made. 

Hall  v.  Summers,  5  Ky.  Opin.  28. 

§  92.  Special  bond  for  sale. 

The  failure  of  a  guardian  or  com- 
mittee of  an  infant,  idiot  or  lunatic  to 
give  bond,  will  render  the  sale  of  its 
real  estate  void. 

Bush  V.  Quissenberry,  8  Ky.  Opin. 
715. 

The  failure  of  a  guardian  of  infants 
to  execute  a  bond  for  all  of  such  in- 
fants, and  the  failure  of  a  conmiis- 
sioner  to  execute  a  bond  or  properly 
qualify,  will  not  affect  the  title  of  the 
purchaser  at  such  sale  after  its  con- 
firmation. 

Higdon  V.  Lancaster,  13  Ky.  Opin. 
635. 

§94.  Sale. 

The  fiducial  relations  of  a  guardian 
will  estop  him  from  denying  the  inter- 
est of  his  wards  in  land,  sold  by  order 
of  court  and  bought  in  by  him  for  a 
mere  trifle. 

Lewis  V.  Adams  &  Lindsay,  3  Ky. 
Opin.  307. 

The  entering  into  a  covenant  to  the 
Commonwealth,  by  a  guardian  desiring 
the  sale  of  property  belonging  to  mi- 
nors, with  security  stipulating  for  the 
benefit  of  the  infant  heirs,  for  a  faith- 
ful performance  of  his  duties  as  guard- 
ian, and  that  he  would  perform  the 
orders  of  the  court,  is  essentially  and 
lawfully  in  every  legal  sense,  a  bond 
to  such  minor  heirs  and  wards  sepa- 
rately and  collectively. 

Calvert  v.  Pearce,  2  Ky.  Opin.  335. 

If  the  money  to  which  the  appellant 
was  entitled  was  otherwise  secured, 
the  failure  of  the  purchaser  to  execute 
bond  does  not  affect  the  sale. 

Edwards  v.  Carter,  5  Ky.  Opin.  59. 


§97.. 


•Manner  and  conduct. 


Mere  irregularities  in  the  proceed- 
ings to  sell  the  ward's  real  estate,  if 
not  detrimental  to  the  ward,  will  not 
affect  the  purchaser's  title. 

Bush  V.  Quissenberry,  8  Ky.  Opin. 
715. 

§  99. Persons  who  may  purchase. 

Where  a  guardian  buys  in  property 


aside. 

Dent  V.  Benjamin,  8  Ky.  Opin.  14. 

A  ward  may  treat  his  guardian's 
purchase  of  his  land  as  having  been 
made  for  his  benefit,  and  insist  that 
the  guardian  hold  it,  and  that  his  heirs 
hold  it  in  trust  for  him;  and  this  is 
true  w^hether  the  purchase  was  for  a 
fair  consideration  or  otherwise,  since 
the  guardian  can  not  purchase  from 
himself. 

Jones  V.  Dugan,  9  Ky.  Opin.  612. 

§  100. Requisites    and     validity    in 

general. 
If  a  guardian  buys  in  the  ward's 
property  at  a  low  price  when  it  is  the 
ward's  interest  to  have  the  property 
sold  at  a  high  price,  the  ward  may 
either  elect  to  treat  such  a  purchase 
as  having  been  made  in  trust  for  him, 
or  may  repudiate  it 

Dent  V.  Benjamin,  8  Ky.  Opin.  14. 

Where  land  sold  by  a  guardian 
brought  its  full  appraised  and  actual 
value,  even  though  the  proceedings 
were  not  in  strict  conformity  to  the 
law,  but  were  fairly  conducted  and 
the  price  received  used  for  the  main- 
tenance and  education  of  the  infant, 
and  the  balance  paid  over  to  him  when 
he  arrived  at  the  age  •  of  twenty-one 
years,  he  should  not  be  permitted,  by 
reason  of  the  irregularities  in  the  sale 
to  deprive  innocent  purchasers  of  the 
land,  without  at  least  repaying  the 
amount  paid  out  by  them  for  the  land 
and  received  by  him. 

Trower  v.  Gahhart,  11  Ky.  Opin. 
508. 

§  102. Report  or  return. 

The  purchase  by  a  guardian  of  a 
portion  of  an  estate  of  a  decedent 
and  execution  of  his  note  therefor  to 
the  father  of  his  wards,  will  not  re- 
lieve him  of  his  duty  to  report  the  in- 
debtedness to  the  proper  court  as  the 
estate  of  the  wards  in  his  hands. 

Vaughn  v.  Edwards,  2  Ky.  Opin. 
490. 

The  failure  of  the  statutory  guard- 
ian to  file  a  report  or  to  have  one  filed 
by  a  guardian  ad  litem  can  not  avail 
a  purchaser  of  the  property  sold  un- 
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der  a  decree,  where  all  the  necessary 
parties  are  before  the  court. 

Lucas  V.  Fidelity  Trust  &  Safety 
Vault  Co..  13  Ky.  Opin.  935. 


§  103.. 


-Confirmation. 


The  court  can  not,  at  the  instance  of 
a  guardian,  have  a  void  sale  by  the 
guardian  confirmed,  in  a  suit  to  which 
the  wards  were  not  parties,  upon  the 
ground  that  it  would  be  to  the  interest 
of  the  wards,  where  the  purchaser  at 
the  judicial  sale  is  resisting  confirma- 
tion. 

Watson  V.  Spradling,  Exr.,  6  Ky. 
Opin.  563. 

Confirmation  by  the  court  of  a  sale 
of  land  by  the  guardian,  prior  to  the 
death  of  the  ward,  precludes  the 
ward's  heirs  from  setting  up  claim  to 
the  land. 

Lester    v.    Winfrey,   6   Ky.    Opin. 
121. 

Where,  in  an  original  proceeding  to 
sell  a  ward's  real  estate,  no  good  title 
is  conveyed  because  the  ward  was  not 
made  a  party  thereto,  a  supplemental 
proceeding  pursuant  to  the  statute  of 
September  30, 1861  (Myer's  Supp.  424) 
may  result  in  a  judgment  of  the  court 
confirming  such  sale  and  conveyance. 
Ready  v.  Collins,  8  Ky.  Opin.  149. 

§  107. Collateral  attack. 

Where  it  is  shown  by  infants  that 
no  bond  was  executed  for  the  sale  of 
their  land,  or  that  they  or  their  guard- 
ian had  received  no  part  of  the  pur- 
chase money,  notwithstanding  the  or- 
der of  the  court  recites  that  a  bond 
was  given,  the  proceeding  to  sell  in  so 
far  as  it  affected  the  infants  was  void, 
and  a  conveyance  under  such  sale 
should  not  be  made. 

Smith  V.  Watson,  8  Ky.  Opin.  412. 

§108.  Rights  and  liablMtles  of  pur- 
chasers. 
One  who  purchases  at  guardian's 
sale  of  real  estate  and  pays  the  pur- 
chase money,  and  the  conveyance  is 
approved  by  the  court,  is  not  held  lia- 
ble to  pay  the  purchase  money  over 
in  case  the  guardian  fails  to  reinvest 
the  purchase  money  to  the  advantage 
of  his  ward. 

Dillingham   v.   Dillingham,   9   Ky. 
Opin.  74. 


Where  a  ward's  real  estate  is  sold 
in  pursuance  of  a  judgment  in  a  suit, 
where  only  a  part  of  the  owners  were 
made  parties,  it  is  erroneous  to  com- 
mit the  purchaser  to  jail  for  contempt 
of  court  in  refusing  to  pay  the  whole 
of  the  purchase  money. 

Grant  v.  Graham,  9  Ky.  Opin.  638. 

§110.  Liabilities  on  bonds  for  sale. 

A  surety  on  a  guardian's  bond  can 
not  escape  liability  by  taking  the 
ward's  property  to  indemnify  him 
against  loss  on  account  of  his  surety- 
ship. 

Westerfield  v.  Vanarsdall,  9   Ky. 
Opin.  80. 

Where  a  guardian  sells  his  ward's 
property,  and  the  infant  and  those  rep- 
resenting him  are  satisfied  with  the 
sale,  and  the  purchaser  has  paid  the 
purchase  money  and  is  in  possession, 
a  surety  on  the  guardian's  bond  can 
not  escape  liability  by  pleading  de- 
fects in  the  record  under  which  the 
property  was  sold. 

Farmsworth  v.  Lanam,  9  Ky.  Opin. 
770. 

§111.  Deed  to  purchaser. 

The  order  of  sale  and  the  bond  of 
the  guardian  should  be  considered  to- 
gether, and  where  the  bond  is  given 
by  the  guardian  for  four  named  in- 
fants and  the  order  of  sale  only  names 
three  of  them,  it  will  be  held  binding 
on  all,  and  the  title  made  by  convey- 
ance of  a  commissioner  is  good. 

Higdon  V.  Lancaster,  13  Ky.  Opin. 
635. 

V.    ACTIONS. 

§117.  Rights  of  action  between  guard- 
ian and  ward. 
The  wards  have  the  right  to  sue  the 
guardian  alone,  or  with  one  or  more 
of  his  sureties,  and  a  judgment  against 
one  of  such  sureties  can  not  be  re- 
versed because  the  other  sureties  were 
not  made  parties  to  the  suit. 

Brooks  V.  Morrow,  2  Ky.  Opin.  202. 

The  matrimonial  outfit  of  the  ward 
is  held  to  be  ''necessities,"  in  a  suit 
by  a  ward  against  her  guardian  for 
recovery  of  amounts  advanced  her  be- 
yond her  annual  income. 

Lewis  V.  Nail,  2  Ky.  Opin.  559. 
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A  settlement  with  a  guardian  by  his 
ward  and  her  husband,  based  on  the 
commissioner's  report,  waives  her 
right  of  action  against  the  guardian 
for  payments  to  her  upon  her  order, 
though  they  exceed  her  annual  Income. 
Lewis  y.  Nail,  2  Ky.  Opln.  559. 

§118.  Rights  of  action  by  guardian  or 
ward  or  both. 
Where  a  nonresident  minor  has  no 
guardian  in  this  state   his  guardian, 
appointed  and  qualified  according  to 
the    laws    of    the    state    where    such 
minor  resides,  may,  by  petition  to  the 
county  court  having  jurisdiction  to  ap- 
point a  guardian,  be  authorized  to  sue 
for,  collect  and  remove  any  personal 
property  of  the  minor,  or  otherwise 
act  as  a  guardian  appointed  here. 
Jones'  Admr.  v.  Bell's  Guardian, 
9  Ky.  Opln.  437. 

§119.  Rights  of  action  against  guard- 
ian or  ward  or  both. 
An  action  against  a  guardian  for 
money  found  due  an  infant  must  be 
brought  in  the  name  of  the  infant  by 
his  then  guardian  or  next  friend. 

Cardwell   v.   Moore,    4   Ky.    Opln. 
628. 

A  guardian  is  not  liable  for  the 
debts  contracted  by  the  ward  without 
his  knowledge  and  consent. 

Carter  v.  Norwood's  Admr.,  8  Ky. 
Opln.   166. 

§  121.  Defenses  by  guardian  or  ward. 
Where  a  guardian,  after  the  death 
of  his  ward,  pays  the  ward's  estate 
to  the  heirs  instead  of  paying  alleged 
creditors  of  the  ward,  he  must  show 
in  defense  that  the  heirs  were  en- 
titled to  the  money  and  that  the 
claims  asserted  by  the  creditors  are 
invalid. 

Carter  v.  Norwood's  Admr.,  8  Ky. 
Opln.  166. 

§  125.  Time  to  sue  and  limitations. 

Where  a  guardian  has  by  fraud 
procured  property  or  an  estate  which 
he  should  hold  as  trustee  for  his  ward, 
but  holds  it  until  five  years  have 
elapsed,  he  can  not  be  allowed  to  set 
up  the  statute  of  limitations  to  defeat 
the  claim  of  his  ward  to  such  prop- 
erty, and  a  court  of  equity  should  re- 


strain   him    from    setting    up    audi 
statute. 

Ogden  V.  Ogden,  10  Ky.  Opin.  57g. 

§126.  Parties. 

In  a  supplemental  proceeding  by  a 
guardian  to  validate  a  sale  of  the 
vendor's  property,  the  purchaser 
should  be  made  a  party. 

Huber  v.  Armstrong,  7  Ky.  OphL 
256. 
Where  an  infant  is  made  a  party 
plaintiff  by  his  guardian,  he  is  before 
the  court  as  much  as  where  he  is 
named  a  defendant  and  smnmons 
served  on  his  guardian. 

Taylor's  Guardian  v.  Talliferro.  10 
Ky.  Opin.  574. 

§130.  Pleading. 

A  petition  for  the  sale  of  land  un- 
der ch.  86,  R.  S.,  relating  to  the  sale 
of  real  estate  of  an  Infant  married 
woman,  must  make  an  exhibit  of  the 
title,  a  clause  in  the  commissioners 
deed  of  the  land  warranting  the  title 
being  unauthorized  and  ineffectual. 
Young  V.  Ingram^  7  Ky.  Opin.  464. 

Where  defendant  in  his  answer  to 
suit  of  his  ward  denied  that  the  plain- 
tiff had  attained  full  age  before  the 
suit  was  commenced,  to  which  a  de- 
murrer was  sustained,  the  answer  de- 
nies her  right  to  sue,  and  was  a  bar 
to  the  action,  and  the  demurrer 
should  have  been  overruled. 

Martin  v.  Martin.  1  Ky.  Opin.  224. 

A  petition  by  a  w^ard  to  ascertain 
how  funds  were  being  held  by  a 
guardian,  what  disposition  had  been 
made  of  the  same>  the  amount  due 
each  ward,  and  to  enforce  payment, 
was  held  to  state  sufficient  allegations 
to  authorize  the  bringing  of  the  ac- 
tion, and  to  uphold  a  Judgment  for 
the  true  amount,  when  ascertained, 
against  the  guardian  and  his  sureties. 
Westerman  v.  Letterle,  4  Ky. 
Opin.  387. 

Where  the  answer  which  was  not 
made  a  cross-petition  in  an  action  for 
a  balance  due  in  the  hands  of  a 
guardian,  sets  up  matter  which  might 
have  been  litigated  in  a  former  suit 
against  the  guardian  by  the  ward  to 
surcharge  the  guardian's  settlement, 
and  it  does  not  appear  that  they  were 
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not  litigated,  a  demurrer  was  properly 
sustained  to  the  answer. 

Richardson  v.  Richardson,  6  Ky. 
Opin.  106. 

Where,  in  a  suit  against  a  guardian 
and  his  bondsmen  by  the  ward,  no 
averment  is  pleaded  showing  that  the 
plaintiff  is  of  the  age  of  twenty-one 
years  or  older,  such  omission  is 
waived  by  an  answer  which  avers 
such  fact. 

Goeghegan's  Exr.  v.  Hillson,  8  Ky. 
Opin.  787. 

A  report  and  account  made  and  filed 
by  a  guardian  and  ordered  by  the 
court  to  be  recorded,  although  not 
formally  approved,  is  prima  facie  cor- 
rect, and  a  petition  attacking  its  cor- 
rectness, to  state  a  cause  of  action 
must  specify  the  objections  thereto. 
Williams  v.  Glazebrook,  9  Ky. 
Opin.  390. 

§131.  Evidence. 

As  to  transactions  between  a  guard- 
ian and  ward,  the  presumption  of  un- 
due mfluence  will  be  indulged  in  fa- 
vor of  the  ward,  where  the  result  was 
beneficial  to  the  guardian,  or  intend- 
ed to  be  so. 

Commonwealth  v.  Coleman,  6  Ky. 
Opin.  692. 

Where,  in  making  settlements  with 
his  ward,  the  grantor  gave  the  ward 
notes  on  third  persons,  the  burden  of 
proof  is  on  the  guardian  to  show  the 
utmost  fairness  on  his  part,  and  that 
the  Ward  fully  understood  his  legal 
rights  and  was  fully  advised  as  to  the 
solvency  of  the  payors  of  the  notes. 
Commonwealth  v.  Coleman,  6  Ky. 
Opin.  692. 

§133.  Judgment. 

In  a  supplemental  proceeding  by  a 
guardian  to  validate  a  judgment  and 
sale,  it  is  not  necessary  to  have  the 
judgment  entered  of  record  before 
issuing  a  rule  against  the  defendant 
to  show  cause  why  he  should  not  com- 
plete the  purchase. 

Huber  v.  Armstrong,  7  Ky.  Opin. 
256. 

A  joint  judgment  against  a  guardian 
and  her  husband  is  erroneous,  where 
the   record   discloses  nothing   to   sus- 
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tain  a  personal  judgment  against  the 
husband. 

Jones    y.    Brlght*s    Admr.,    6    Ky. 
Opin.  109. 


VI.  ACCOUNTING  AND  SETTLE- 
MENT. 

§  137.  Duty  to  account  in  general. 

An  account  against  a  guardian, 
though  the  evidence  conduces  to  prove 
a  part  of  same  was  not  just,  where 
the  guardian  admits  the  whole  amount 
to  be  due,  and  himself  became  wit- 
ness to  prove  it,  will  be  enforced  by 
a  judgment  of  the  court,  as  against 
a  third  party. 

Higginson  v.  White,  Roach  &  Co., 
2  Ky.  Opin.  535. 

§  140.  Property  subject  to  charge. 

It  is  doubtful  whether  a  statutory 
guardian  is  entitled  to  receive  the 
wages  earned  by  his  ward  from  a 
third  person,  but  where  such  wages 
are  received  and  are  not  intended  to 
be  included  in  the  guardian's  settle- 
ment, the  ward  may  recover  such 
sums  from  his  guardian,  with  interest 
from  the  time  he  arrives  at  twenty- 
one  years  of  age. 

Webb  V.  Kinchloe,  9  Ky.  Opin.  414. 

§  141.  Property  to  be  included. 

All  moneys  or  property  coming  to 
the  hands  of  a  guardian  and  belong- 
ing to  his  ward  must  be  accounted  for 
by  the  guardian,  and  his  sureties  are 
liable  in  the  event  he  makes  default. 
Collins  V.  Slaughter,  10  Ky.  Opin. 
694. 

§  142.  Release   from    liability. 

A  guardian  can  not  escape  liability 
to  the  ward  in  settlement  by  turning 
over  to  him  a  note  on  parties  of 
doubtful  solvency,  which  can  be  col- 
lected, if  at  all,  only  by  the  highest 
degree  of  diligence,  without  notifying 
the  ward  of  the  true  condition  of  the 
maker. 

Commonwealth  v.  Coleman,  7  Ky. 
Opin.  178. 

Where  a  guardian,  in  making  settle- 
ment with  his  ward  assigned  him  cer- 
tain notes,  it  was  the  duty  of  the 
guardian  to  advise  the  ward  as  to  the 
solvency  of  the  payors  of  the  notes, 
and  to  advise  the   ward   that   unless 
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he  sued  on  the  notes  at  the  first  term 

of   court   the   guardian's    liability   as 

surety  for  the  payors  would  he  lost. 

Commonwealth  y.  Coleman,  6  Ky. 

Opin.  692. 

A  guardian,  in  making  settlement 
with  his  ward,  by  assigning  notes  of 
third  persons,  can  not  hold  the  ward 
to  the  strict  rules  of  law  regulating 
contracts  of  assignment. 

Commonwealth  v.  Coleman,  6  Ky. 
Opin.  692. 

§  145.  Proceedings  for  accounting. 

The  fact  that  an  attorney  represent- 
ed the  ward  in  a  settlement  with  his 
guardian  does  not  authorize  the  guard- 
ian to  treat  the  ward  "as  a  person  at 
arm's  length." 

Commonwealth  v.  Coleman,  6  Ky. 
Opin.  692. 

Where  a  ward  over  twenty-one 
years  old  files  exceptions  to  the  final 
report  of  his  guardian  and  while  same 
is  still  pending,  and  after  he  is  twen- 
ty-four years  of  age,  he  accepts  from 
the  guardian  a  sum  of  money,  giving 
a  receipt  in  full  to  such  guardian  and 
directs  his  exceptions  to  be  dismissed, 
and  such  compromise  is  open  and  free 
from  fraud,  such  ward  thereby  rati- 
fies and  confirms  such  report  and  is 
bound  by  it. 

Webb  V.  Kinchloe,  9  Ky.  Opin.  414. 

§  147.  Ciiarges. 

A  parent  who  is  guardian  of  his 
only  child,  cannot  be  allowed  to 
charge  large  sums  out  of  the  estate 
of  his  ward  for  her  clothing,  school- 
ing, etc.,  so  as  to  practically  liquidate 
the  estate  in  his  hands. 

Gorham  v.  Betts,  4  Ky.  Opin.  476. 

It  being  the  duty  of  a  gniardian  to 
make  proper  report,  he  cannot  be 
heard  to  complain  of  irregularities  in 
a  commissioner's  report  charging  in- 
terest on  amounts  in  his  hands  from 
the  time  of  their  receipt. 

Zamoni  v.  Zazio,  3  Ky.  Opin.  140. 

Where,  by  a  will,  the  principal  of  a 
trust  fund  is  not  to  be  used,  the 
guardian,  who  had  the  use  of  the 
ward's  money  for  two  years  without 
interest,  cannot  complain  of  a  short- 


age (for  said  period  of  expenses  for 
board,  etc. 

Maddox  v.   Gossom,   3   Ky.  Opin. 
509. 

§  148.  Credits. 

Expenses  for  proper  caring  for  a 
minor,  payment  of  funeral  expenses, 
sickness,  etc.,  does  not  come  within 
the  exceptions  of  §  9,  ch.  43,  Ist  ReT. 
Stat  (Stan.  578),  and  is  a  proper 
charge  by  the  guardian  out  of  the 
corpus  of  the  estate. 

Zamoni  y.  2«azio,  3  Ky.  Opin.  140. 

§149.  Compensation. 
§150. — —In  general. 

A  guardian,  or  one  assuming  to  be 
one,  who  has  charge  of  his  ward's 
estate,  where  he  is  guilty  of  gross 
mismanagement  and  conTersion,  is  not 
entitled  to  any  compensation  for  his 
services  as  such  trustee. 

Cotton  V.  Wolfe,  10  Ky.  Opin.  423. 

While  a  guardian  may  make  a  con- 
tract with  an  attorney  to  secure  the 
ward's  legal  rights,  such  contract  will 
not  control  the  chancellor  in  deter 
mining  the  amount  of  what  allowance 
should  be  made,  since  only  a  reason- 
able and  fair  compensation  will  be 
allowed. 

Green    v.    Duvall,    13    Ky.   Opin. 
1095. 

§  153.  Form  and  requisites  of  account. 
Statement  of  manner  of  making  set- 
tlement by  a  joint  owner  of  accounts 
and  gruardian. 

Brown  v.  Mays,  6  Ky.  Opin.  259. 

§160.  Opening  or  vacating. 

When  a  guardian  has  been  derelict 
In  performing  his  fiducial  trusts  the 
presumptions  are  not  in  his  favor.  If 
not  entirely  against  him,  and  before 
a  rerdict  will  be  reversed  for  slight 
irregularities  in  a  commissioner's  re- 
port, it  must  be  manifest  that  injns- 
tice  has  been  done. 

Zamoni  y.  Zazio,  3  Ky.  Opin.  140. 

§162.  Costs   and  expenses. 

In  a  suit  by  a  guardian  to  coniintt 
a  report  previously  made,  the  guard- 
ian  cannot  be  allowed  an  attorney's 
fee. 

Maddox  v.  Gossom,  3  Ky.  Opin. 
509. 
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In  a  suit  by  a  guardian,  to  confirm 
a  report  previously  made,  he  will  not 
be  entitled  to  his  costs,  where  it  is 
shown  that  his  county  court  settle- 
ment was  condenmed,  by  the  court 
from  which  the  appeal  is  prosecuted; 
nor  will  an  allowance  for  an  attor- 
ney fee  to  the  guardian  be  sustained. 
Maddox  v.  Gossom,  3  Ky.  Opin. 
509. 

Where  a  father  was  appointed 
guardian  for  his  daughter,  and  after 
a  long  period  of  time,  during  which 
only  one  settlement  was  made,  the 
guardian  filed  suit  to  settle  the  ac- 
count, for  the  reason  that  his  ward 
refused  to  settle  with  him,  it  does  not 
Justify  tfie  entering  of  costs  as  against 
the  ward,  by  reason  of  the  dereliction 
of  the  guardian. 

Gorham  v.  Betts,  4  Ky.  Opin.  476. 

§164.  Private  accounting  and  settle- 
ment. 
Though  a  statutory  guardian  does 
not  maice  his  settlement  with  the 
court  as  required  by  law,  a  circum- 
stance of  a  settlement  with  his  ward, 
who  is  his  son,  during  a  number  of 
years,  in  which  the  ward  claimed 
nothing  against  his  guardian  after  be- 
coming of  age,  will  be  upheld. 

McDowell's  Exr.   v.   McDowell,    4 
Ky.  Opin.  411. 

VII.     FOREIGN     AND     ANCILLARY 
GUARDIANSHIP. 

§  170.  Actions  by  foreign  guardians. 

In  a  suit  by  a  foreign  guardian 
against  a  resident  guardian,  a  copy  of 
the  probate  proceedings  showing  the 
subsequent  appointment  of  plaintiff  as 
guardian  on  removal  of  the  ward  to 
the  other  state,  is  prima  facie  evi- 
dence of  plaintiff's  right  to  relief,  and 
it  devolves  on  the  defendant  to  show 
the  contrary. 

Miller  v.  Barnes,  6  Ky.  Opin.  370. 

In  a  suit  by  a  foreign  guardian 
against  a  resident  guardian,  it  will 
be  presumed  that  the  ward  is  still  an 
infant,  especially  where  the  defendant 
failed  to  controvert  the  fact. 

Miller  V.  Barnes,  6  Ky.  Opin.  370. 

In  a  suit  by  a  foreign  guardian 
against    the    domestic    guardian    the 


ward    need    not    be    made    a    party 
thereto. 

Miller  V.  Barnes,  6  Ky.  Opin.  370. 

Under  §§16  and  17,  art.  2,  ch.  43, 
R.  S.,  a  foreign  guardian  is  author- 
ized to  sue  a  domestic  guardian  and 
his  sureties  on  the  guardian's  bond 
for  money  belonging  to  the  wards, 
where  the  domestic  guardian  refused 
to  pay  a  Judgment  therefor. 

Starts   V.   Commonwealth,    7   Ky. 
Opin.  164. 

Vin.     LIABILITIES  ON  GUARDIAN- 
SHIP  BONDS. 

§  173.  Nature  and  extent  in  general. 

Where  a  surety  on  a  guardian's 
bond  has  been  compelled  to  pay  on 
default  of  his  principal,  he  will  in 
equity  be  substituted  to  all  the  rights 
and  remedies  of  the  ward,  against  the 
principal  in  the  bond  and  the  party 
who  has  the  actual  possession  of  the 
estate. 

Kenney  v.  Kidd,  5  Ky.  Opin.  546. 

Although  the  guardian  and  his 
county  court  surety  became  liable  on 
their  county  court  bond  for  the  sum 
paid  him  by  the  commissioner  of  the 
circuit  court,  it  being  the  proceeds 
of  a  sale  of  his  ward's  property,  the 
sureties  in  the  circuit  court  bond  were 
under  obligations  that  the  money 
should  be  kept  or  disposed  of  accord- 
ing to  law  and  the  orders  of  the 
court. 

Martin  v.  Martin,  1  Ky.  Opin.  224. 

A  bond  that  does  not  show  the  name 
of  the  guardian,  ward  or  surety, 
though  signed  by  guardian  and  his 
surety,  is  held  not  to  be  a  sufficient 
bond  as  is  requfl*ed  by  statute,  nor 
sufficient  as  an  indemnity  to  a  former 
surety  who  makes  demand  for  new  se- 
curity, and  will  therefore  not  release 
the  former  surety. 

Brooks  V.  Morrow,  2  Ky.  Opin.  202. 

§  177.  Discharge  of  sureties. 

An  order  of  the  county  court,  re- 
leasing the  surety  in  a  guardian's 
bond,  from  past  and  future  responsi- 
bility, without  taking  another  bond  is 
void. 

Kinnison  v.  Brook's  Admr.,  4  Ky. 
Opin.  340. 


967     (§  177) 


GUARDIAN  AND  WARD  Vin. 


(§182)    968 


A  statute  requiring  a  guardian  to 
enter  into  covenant  to  an  infant  with 
good  surety  is  not  violated  where  the 
bond  is  made  payable  to  the  state, 
and  the  bond  is  available  and  effect- 
ual to  the  infant. 

Barbour  v.  Bland,  1  Ky.  Opin.  130. 

If  the  appellant  had  proceeded 
against  his  principal  under  the  Acts 
of  1856,  he  might  have  been  released 
from  responsibility  as  surety,  but  hav- 
ing only  required  counter-surety  in  the 
county  court,  in  that  court  the  oblig- 
ors bound  themselves  to  hold  him 
harmless. 

Duncan's  Admr.  v.  McKee,  1  Ky. 
Opin.  25. 

Where  a  ^nd  was  executed  by  a 
guardian  in  the  circuit  court  in  a  pro- 
ceeding for  sale  of  the  ward's  land, 
the  obligors  became  responsible  to 
the  ward  for  the  price  of  land,  and  it 
was  intended  to  release  the  appellant 
surety  on  a  prior  bond;  but  the  proper 
order  was  omitted  by  mistake  of  the 
clerk,  as  shown  in  the  evidence  re- 
ceived without  objection,  as  the  evi- 
dence was  not  objected  to,  the  com- 
petency is  admitted,  and  the  court  is 
bound  to  give  effect  to  the  circuit 
court  bond. 

Duncan's  Admr.  v.  McKee,  1  Ky. 
Opin.  25. 

A  surety  on  an  original  bond  in 
the  county  court  is  released  from  lia- 
bility when  a  new  bond  is  made  on 
an  appeal  to  the  circuit  court,  which 
is  intended  to  release  the  original 
surety. 

Duncan's  Admr.  v.  McKee,  1  Ky. 
Opin.  25. 

The  counter-security  contemplated 
and  required  is  the  execution  of  a 
bond  or  covenant  by  the  guardian  with 
one  or  more  good  sureties,  approved 
by  the  court,  who  must  undertake 
faithfully  to  discharge  the  trust  of 
guardian  and  to  secure  the  surety 
making  the  application  from  loss  and 
all  the  liabilities  he  may  have  in- 
curred by  reason  of  having  been 
bound  as  the  surety  of  the  guardian; 
and  less  than  that,  the  court  has  no 
legal  power  to  do,  and  until  that  is 


done,     the     former     surety    remains 
bound. 

Brooks  V.  Morrow,  2  Ky.  Opin.  202. 

When  it  is  required  of  a  gnardiaB 
and  he  gives  his  surety  counter-«e> 
curlty,  it  may  be  proper  and  Uie 
county  court  might  be  authorized  to 
release  the  surety  requiring  the  coim- 
ter-security  of  the  guardian;  but,  un- 
til such  requirement  is  complied  with, 
the  court  has  no  authority  to  release 
any  surety. 

Brooks  V.  Morrow,  2  Ky.  Opin,  202. 

Where  a  guardian  is  allowed  upon 
his  own  motion  in  the  county  coun 
to  execute  a  new  bond  for  the  express 
purpose  of  releasing  from  liability  his 
surety  upon  his  original  bond,  and  the 
new  bond  is  executed,  approved  and 
accepted  by  the  court,  the  former 
surety  is  discharged  of  all  liabiliij 
whatever,  and  the  new  bond  is  not 
accumulative  surety. 

Duncan's  Admr.  v.  Jenkins,  4  Ky. 
Opin.  192. 

The  sureties,  in  each  bond,  where 
a  guardian  is  under  two  separate 
bonds,  are  liable  to  the  ward  for  anf 
money  which  came  to  the  hands  of 
their  principal  whether  received  be- 
fore or  after  the  date  of  the  bond 
ux>on  which  they  are  sureties. 
Stiff  V.  Stiff,  8  Ky.  Opin.  631. 

The  fact  that  the  court  made  no 
order  requiring  the  guardian  to  pay 
the  money  of  his  ward  into  court  or 
to  account  for  it,  will  not  release  the 
surety  on  his  bond;  since  it  is  the 
duty  of  such  surety  to  see  that  tbe 
money  in  the  hands  of  the  guardian 
was  paid  into  court  or  invested  in 
other  property,  and  until  this  is  done 
the  surety's  liability  continues. 

Farmsworth  v.  Lanam,  9  Ky.  Opin. 
770. 

§  182.  Actions. 

Where  a  foreign  guardian  sues  the 
domestic  guardian  and  the  sureties  on 
his  bond  for  money  belonging  to  the 
wards,  and  sets  out  in  his  petition  a 
Judgment  for  money  due  the  wards 
and  failure  to  pay,  a  sufficient  cause 
of  action  is  shown. 

Starts    V.    Commonwealth,  7  Ky. 
Opin.  154. 


969     (§  182)       GUARDIAN  AND  WARD  VIII.— HARMLESS  E3RROR 


970 


A  ward  is  entitled  to  sue  for  and 
receive  her  portion  of  the  proceeds 
of  a  sale  received  by  her  ^ardian; 
and  she  is  not  bound  to  sue  the  coun- 
ty court  sureties  jointly  with  the 
obligors  in  the  circuit  court  bond. 
Martin  v.  Martin.  1  Ky.  Opln.  224. 

In  a  suit  on  a  guardian's  bond,  a 

judgment  against  the  principal  alone 

is     erroneous,     since     it    should     be 

against  the  principal  and  his  sureties. 

Vaughn  v.  Edwards,  2  Ky.  Opin. 

490. 

Where  a  ward  obtained  judgment 
against  sureties,  who  were  solvent, 
and  severally  as  well  as  jointly  liable 
upon  a  bond  that  was  a  nullity,  the 
sureties  cannot  complain  of  the  error 
in  the  bond  without  objection  below. 
Kinnison  v.  Brook's  Admr.,  4  Ky. 
Opin.  340. 

A  judgment  in  a  suit  on  a  guardian's 
bond  is  excessive  which  is  for  a 
greater  sum  than  demanded  by  the 
petition. 

Hutchinson   v.   Jett,   Guardian,    8 
Ky.  Opin.  160. 

The  petition  in  a  suit  on  guardian's 
bond  must  set  forth  in  terms  or  sub- 
stance the  conditions  in  the  bond 
which  is  the  foundation  of  the  ac- 
tion, and  making  the  bond  an  exhibit 
can  not  take  the  place  of  such  aver- 
ments. 

Hutchinson   v.    Jett,    Guardian,    8 
Ky.  Opin.  160. 

It  is  not  necessary  to  sue  in  the 
name  of  the  state  to  recover  on  a 
guardian's  bond;  since  such  a  suit 
should  be  brought  in  the  name  of  the 
ward  by  his  next  friend  or  guardian. 
Hutchinson  v.  Jett,  Guardian,  8 
Ky.  Opin.  160. 

Where,  in  a  suit  on  a  former  guard- 
ian's bond,  it  is  averred  that  a  new 
guardian  has  been  appointed,  it  will 
be  presumed  by  the  court  of  appeals 
that  the  former  guardian  had  re- 
signed or  been  discharged. 

Hutchinson   v.    Jett,   Guardian,    8 
Ky.  Opin.  160. 


GUARDS. 

Prison  guards  —  Compensation,  see 
Prisons,  §  8. 

HABENDUM. 
Office  of,  see  Deeds,  S  28. 

HANDWRITING. 

Comparison  of,  see  EiVidence,  §  480. 
Proof  of,  see  Evidence,  XII,  E. 

HARMLESS  ERROR. 

See  Appeal,  XVI,  H;  Criminal  Law, 
S  1161. 

As  to  admission  of  evidence,  see  Ap- 
peal.  §   1049. 

As  to  instructions  given,  see  Appeal, 
§1026;    Criminal  Law,  §  1172. 

Erroneous  instruction,  see  Homicide, 
§§  340,  348. 

EIrrors  favorable  to  complaining  party, 
see  Appeal,  §  1033. 

Evidence  of  character  of  witness,  see 
Appeal,  §  1050. 

Exclusion  of  evidence,  see  Homicide, 
S$  333,  339. 

Giving  or  refusing  to  give  instruc- 
tions, see  Criminal  Law,  §  1172. 

Instructions  as  to  malice,  see  Crim- 
inal Law,  §  1172;  Homicide,  §  340. 

Instructions  as  to  murder,  see  Crim- 
inal Law,  §§  1172,  1186. 

Instruction  as  to  murder — Conviction 
of  manslaughter,  see  Homicide, 
§340. 

Order  discontinuing  case,  see  Appeal, 
§  1026. 

Overruling  exceptions  to  testimony, 
see  Trial,  §  99. 

Overruling  motion  to  strike  out  at- 
tachment proceeding,  see  Appeal, 
§  1046. 

Presumption  as  to  effect  of  error,  see 
Appeal,  §  1031. 

Refusal  to  give  instruction,  see  Ap- 
peal, §  1064. 

Refusal  to  permit  exhibits  to  be  read 
to  jury,  see  Appeal,  §  1057. 

Rulings  as  to  evidence,  see  Criminal 
Law.   §   1168. 

Submission  of  issues  to  jury,  see  Ap- 
peal, §  1062. 

Technical  errors,  see  Appeal,  §  1026. 

Trivial  error  in  amount  of  judgment. 


971 


HAWKBRS  AND  PEDDLBRS— HIGHWAYS. 


972 


see  Appeal,  8  1026. 
Variance  between  prayer  and  verdict, 
see  Appeal,  §  1039. 

HAWKERS  AND  PEDDLERS. 

S  2.  Statutory  and  municipal  reg- 
ulations. 
§  7.  Offenses. 

§2.  Statutory  and  municipal  regula- 
tions. 
Chapter  84,  §S  1  and  2,  requiring 
peddlers  to  take  out  and  pay  for  li- 
censes, applies  to  all  itinerant  persons 
vending  goods,  etc.,  whether  citizens 
of  this  state  or  not. 

Commonwealth   v.   Creel,   11   Ky. 
Opln,  575. 

§7.  Offenses. 

A  conviction  for  selling  lightning 
rods  as  a  peddler  can  not  be  sus- 
tained, where  the  evidence  shows  that 
pursuant  to  an  agreement  the  defend- 
ant furnished  and  put  up  lightning 
rods  for  one  man  only,  on  one  build- 
ing, and  does  not  show  whether  such 
rods  were  sold  at  defendant's  store  or 
elsewhere. 

Commonwealth  v.  Goodman,  9  Ky. 
Opln.  237. 

HEARSAY  EVIDENCE. 
See  Evidence,  IX;  Homicide,  §  169. 

HEIRS. 

Actions  against,  see  Descent  and  Dis- 
tribution, §§  92,  137. 

Action  between,  see  Descent  and  Dis- 
tribution, §  73. 

As  used  with  reference  to  personal 
estate,  see  Descent  and  Distribution, 
S20. 

Equalizing,  see  Descent  and  Distribu- 
tion, §  73. 

Interests  of  subject  to  execution,  see 
Execution,  §  44. 

Liability  for  debts  of  deceased  ances- 
tor, see  Descent  and  Distribution. 
Ill,  C,  88  119,  125. 

Liability  for  overplus  received,  see 
Descent  and  Distribution,  8  S6. 

Necessary  party  to  proceedings  to  sell 
real  estate  to  pay  debts,  see  Execu- 
tors and  Administrators,  8  356. 


Pleading  heirship,  see  Executors  and 

Administrators,  8  314. 
Rights  and  liabilities  of,  see  Descent 

and  Distribution.  III. 
Rights  of  creditors  of,  see  Descent  and 

Distribution,  III,  D. 
Right  to  sue  for  claim  due  deceased, 

see  Descent  and  Distribution,  8  91- 
When  necessary  party  to  action,  see 

Parties,  8  28. 
When    payment    to    administrator  is 

payment  to  heirs,  see  Payment,  f  5. 


HIGHWAYS. 

I.  ESTABLISHMENT,    ALTERATION, 

AND  DISCONTINUANCE. 

(A)  ESTABLISHMENT     BY     PRE- 

SCRIPTION, USER,  OR  REC- 
OGNITION. 

8  1.  Nature  and  essentials  of  high- 
way by  prescription. 

8  6.  Duration  antf  continuity  of 
use. 

8  9.  Use  and  recognition  of  pre- 
existing road  or  other  way. 

(B)  ESTABLISHMENT    BY   STAT- 

UTE  OR  STATUTORY  PRO- 
CEEDINGS. 
819.  Constitutional  and  statutory 

provisions. 
8  35.  Commissioners  or  viewers. 
8  41. ^Report  and  proceedings  In 

generaL 
8  61.  Costs  and  expenses  of  pro- 

ceedinss 
(0)   ALTERATION,  VACATION  OR 

ABANDONMENT. 
8  74.  Vacation. 

8  75. In  general. 

8  77. Proceedings. 

8  79.  AbandonmenL 
(D)  TITLE  TO  FEE  AND  RIGHTS 

OF  ABUTTING  OWNERS. 
8  80.  Title  to  fee  in  general. 

II.  HIGHWAY  DISTRICTS  AND  OFFI- 

CERS. 
8  96.  Duties  and  liabilities. 

III.  CONSTRUCTION.      IMPROVE- 

ME3NT   AND   RE2PAIR. 

8  105.  Authority  and  duty  to  main- 
tain  or  repair. 

8  108.  Criminal  responsibility  for 
failure  to  maintain  or  reinlr. 

8  117.  Liabilities  for  expenses  or 
damages. 

8  118. In  general. 
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V.  REGULATION     AND     USB     FOR 
TRAVEL. 
(A)    OBSTRUCTIONS      AND      EN- 
CROACHMENTS. 
§  153.  Obstruction  of  use  of  high- 
way in  general. 
§  165.  Persons    entitled    to    reme- 
dies. 
S  162.  Criminal  responsibility. 

§  163. Offenses. 

8  164. ^Prosecution  and  punish- 
ment. 
(C)    INJURIES     FROM      DEFECTS 
OR  OBSTRUCTIONS. 
S201.  Actions  for  injuries. 
§  216. ^Appeal  and  error. 

See  Bridges;  Dedication;  Private 
Roads;  Streets;  Turnpikes  and  Toll 
Roads. 

As  boundary  lines,  see  Boundaries, 
$§19,20. 

L  ESTABLISHMENT.  ALTERATION 
AND    DISCONTINUANCE. 

(A)    ESTABLISHMENT       BY       PRE- 
SCRIPTION,   USER,   OR    REC- 
OGNITION. 

§  1.  Nature  and  essentials  of  highway 
by  prescription. 
A   passway   may   become   a   public 
highway  by  continuous   and  uninter- 
rupted use  by  the  public. 

Moore  &  Mason  v.  Sparks,  8  Ky. 
Opin.  425. 

§  6.  Duration  and  continuity  of  use. 

The  non-user  for  thirty  or  forty 
years,  and^  use  of  another  line  of  road 
well  marked  and  defined  and  worked 
by  the  overseers  is  sufficient  to  es- 
tablish the  fact  as  between  the  com- 
monwealth and  the  defendant  that  the 
road  used  was  the  county  road,  and 
there  being  evidence  of  these  facts 
the  defendant  was  entitled  to  an  in- 
struction presenting  such  defense. 
Tingle  v.  Commonwealth,  9  Ky. 
Opin.  111. 

§9.  Use  and  recognition  of  pre-exist- 
ing road  or  other  way. 
After  the  continued  and  uninter- 
rupted use  of  a  passway  by  the  public 
for  a  period  of  time,  sufficient  to  per- 
fect a  title  by  prescription,  coupled 
with  the  fact  that  the  local  public 
has  at  all  times  exercised  the  right 


to   keep   the   passway   in   repair,    an 
acceptance  may  be  presumed. 

Moore  &  Mason  v.  Sparks,  8  Ky. 
Opin.  408. 

(B)  ESTABLISHMENT   BY   STAT- 
UTE OR  STATUTORY  PRO- 
CEEDINGS. 

§  19.  Constitutional  and  statutory  pro- 
visions. 
Before  the  public  can  take  private 
property  for  a  public  highway  or  for 
any  other  public  purpose  against  the 
consent  of  the  owner,  the  provisions 
of  the  statute  authorizing  it  must  be 
substantially  complied  with. 

Ott  V.  Graves,  9  Ky.  Opin.  86. 

§35.  Commissioners   or  viewers. 

§41^ Report    and     proceedings    in 

general. 
Viewers,  in  making  their  report, 
should  show  the  convenience  and  in- 
convenience which  will  result  to  indi- 
viduals as  well  as  to  the  public  in 
the  opening,  discontinuance  or  alter- 
ing of  a  public  road. 

Peak  V.  Williams,  6  Ky.  Opin.  414. 

Where  viewers,  in  their  report, 
show  that  the  closing  of  the  road 
would  be  of  some  disadvantage  to  a 
named  person,  they  should  show  in 
their  report  whether  or  not  the  dis- 
continuance of  the  road  would  cut  him 
ofT  from  a  public  highway,  or  increase 
the  distance  he  would  have  to  travel 
to  reach  a  highway,  or  state  the  facts 
upon  which  they  based  their  opinion 
that  he  would  be  subjected  to  incon- 
venience by  the  closing  of  the  road. 
Peak  V.  Williams,  6  Ky.  Opin.  414. 

A  report  of  viewers  should  state 
all  the  inconveniences  accruing  to  the 
owners  who  are  affected,  and  to 
others,  so  that  the  court  may  deter- 
mine whether  the  inconvenience  shall 
be  suffered  for  the  public  good,  and 
what  damages  may  be  properly  as- 
sessed. 

Mitchell  V.  Baker,  7  Ky.  Opin.  24. 

The  viewers'  report  upon  which  a 
new  highway  is  ordered  opened  must 
contain  a  description  of  the  road  by 
courses  and  distances,  and  to  comply 
with  this  rule  the  points  of  its  com- 
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mencement  and  termination  should  be 
fixed  by  some  visible  objects  sufficient 
to  determine  their  exact  locality. 
Jacoby  v.  Neal,  8  Ky.  Opln.  647. 

A  description  in  the  viewer's  report 
upon  the  location  of  a  public  high- 
way and  in  the  order  of  the  court 
approving  such  report  and  establish- 
ing such  highway,  is  fatally  defective 
which  names  as  the  starting  point  a 
place  designated  upon  the  surveyor's 
map  as  point  6,  but  fails  to  describe 
such  point  by  anything  on  the  land 
or  with  reference  to  any  object  re- 
corded or  existing. 

Jacoby  v.  Neal,  8  Ky.  Opin.  647. 

§61.  Costs  and  expenses  of  proceed- 
ings. 
Where,  in  a  proceeding  to  change  or 
establish  a  highway,  there  Is  Judg- 
ment on  appeal  to  the  circuit  court 
that  the  highway  be  not  changed,  the 
costs  are  to  be  paid  by  the  county 
court,  and  it  is  error  to  adjudge  costs 
against  one  who  has  successfully  re- 
sisted the  establishment  of  such  high- 
way. 

Grider  v.  Porter,  13  Ky.  Opin.  532. 

(C)    ALTERATION,    VACATION     OR 
ABANDONMENT. 

§74.  Vacation. 
§75.         In  general. 

Under  the  provisions  of  Gen.  Stat. 
(1879),  ch.  110,  §  13,  requiring  dirt 
roads  within  one  mile  of  turnpikes  to 
be  closed,  with  certain  exceptions,  a 
dirt  road  will  not  be  closed  when  at 
some  points  it  is  less  and  at  others 
it  is  at  a  greater  distance  than  one 
mile  from  a  turnpike,  leading  to  and 
being  between  the  same  points,  where 
it  is  shown  that  the  dirt  road  was 
estahlished  first,  is  nearer  from  point 
to  point  of  intersection  than  the  turn- 
pike, where  its  being  closed  would  shut 
out  some  of  the  people  living  along 
the  dirt  road  from  any  public  way  and 
where  such  dirt  road  Is  not  used  for 
the  sole  purpose  of  avoiding  the  pay- 
ment of  tolls  on  the  turnpike. 

Anderson  v.  Carrick,  11  Ky.  Opin. 
312. 

§  77. Proceedings. 

The  use  of  the  words,  "about  ten 


feet  north,"  in  a  suit  for  a  discon- 
tinuance of  a  pubUc  road,  to  designate 
the  terminus  of  the  part  of  the  road 
sought  to  be  abandoned,  is  sufficiently 
certain  as  a  description  of  the  point 
it  was  desired  to  discontinue  at 

Moore  &  Kenney  v.  Stone,  2  Ky. 
Opin.  383. 

§  79.  Abandonment. 

The  close  proximity  of  a  public  road 
constantly  used,  to  one  which  is  bene- 
ficial only  to  a  few  nearby  private  in- 
dividuals, where  it  is  shown  that  there 
is  not  sufficient  labor  to  keep  both  in 
repair,  will  Justify  the  abandonment 
of  the  lesser  used  road  by  order  of 
the  court. 

Moore  &  Kenney  v.  Stone,  2  Ky. 
Opin.  484. 


(D)    TITLE    TO    FEE    AND    RIGHTS 
OF   ABUTTING   OWNERS. 

§80.  Title  to  fee  In  general. 

The  purchaser  of  land  over  which 
a  road  runs  is  bound  by  the  same 
estoppel  that  would  have  bound  the 
vendor  had  he  retained  the  title,  and 
it  can  not  escape  the  efPect  of  such 
estoppel  because  the  public  trespassed 
upon  the  property  when  it  was  nn- 
inclosed,  nor  because  it  was  allowed 
to  encroach  upon  the  highway  without 
complaint. 

Trustees  of  Princeton  Cbllege  t. 
Board  of  Trustees  of  Princeton, 
7  Ky.  Opin.  121. 


I      IT.     HIGHWAY  DISTRICTS  AND 

OFFICERS. 

§96.  Duties  and   liabilities. 

In  an  action  against  the  superin- 
tendent of  roads  to  compel  him  to 
turn  over  the  property  and  funds  in 
his  hands  to  his  successor,  the  fact 
that  the  county  court  appointed  an 
agent  to  demand  and  receive  the  prop- 
erty and  money  in  the  defendant's 
hands  should  be  alleged,  the  mere 
statement  that  he  was  the  proper  of- 
ficer or  agent  being  a  mere  conclu- 
sion, and  insufficient 

Commonwealth  v.  Osborne,  7  Kj. 
Opin.  393. 
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III.     CONSTRUCTION,   IMPROVE- 
MENT  AND   REPAIR. 

§106.  Authority  and  duty  to  maintain 

or  repair. 
The  public  is  under  no  obligation 
to  keep  in  repair  a  greater  portion  of 
a  road  than  the  necessity  requires, 
and  failure  to  do  so  does  not  affect 
the  question  of  dedication. 

Trustees  of  Princeton  College  v. 

Board  of  Trustees  of  Princeton, 

7  Ky.  Opin.  121. 

§108.  Criminal   responsibility  for  fail- 
ure to  maintain  or  repair. 
Overseers  and  hands  on  roads  are 
punishable  for  not  keeping  highways 
in  repair. 

Beaver  v.  Marion  County,  11  Ky. 
Opln.  577. 

§117.  Liabilities  for  expenses  or  dam- 
ages. 

§118d In  general. 

TMiere  a  road  becomes  impassable 
and  one  makes  a  permanent  improve- 
ment thereof  in  repairing  it,  the  coun- 
ty ia  liable  to  compensate  him. 

Beaver  v.  Marion  County,  11  Ky. 
Opln.  577. 

V.  REGULATION  AND  USE  FOR 

TRAVEL. 

(A)  OBSTRUCTIONS     AND     EN- 
CROACHMENTS. 

§153.  Obstruction  of  use  of  highway 
In  general. 
If  a  man  close  up  a  public  highway, 
whereby  It  Is  stopped  up  to  the  use 
of  the  public,  it  is  a  nuisance,  com- 
mon to  all,  for  which  he  may  be  prose- 
cuted by  the  commonwealth,  but  a  suit 
against  him  cannot  be  maintained  by 
a  private  individual. 

Cobum  V.  Whirner,  5  Ky.  Opin.  17. 

One  who  uses  a  public  highway  can- 
not enjoin  its  obstruction  unless  he 
is  able  to  show  a  special  injury  to 
himself,  and  he  is  then  entitled  to  re- 
lief, not  because  a  public  highway  has 
been  obstructed,  but  because  of  the 
special  and  peculiar  damages  he  sus- 
tains. 

Moore  &  Mason  v.  Sparks,  8  Ky. 
Opin.  425. 


One  can  not  be  guilty  of  obstructing 
a  public  highway  by  erecting  a  fence 
across  it,  where  there  has  been  a  pro- 
ceeding to  change  the  highway,  and 
the  new  way  has  been  opened  and 
used  by  the  public  in  lieu  of  the  one 
obstructed;  the  establishment  of  the 
new  being  a  discontinuance  of  the  old, 
and  this  is  true  even  in  the  absence 
of  a  formal  order  accepting  the  new 
or  abolishing  the  old  road. 

King    V.    Commonwealth,    10    Ky. 
Opin.  7. 

§  155.  Persons  entitled  to  remedies. 

One  having  a  common  interest  in  a 
public  highway,  which  belongs  equally 
to  all  and  in  which  the  party  suing 
has  no  special  or  peculiar  property, 
he  cannot  maintain  a  suit  for  obstruc- 
tion, as  an  obstruction  would  be  a  nui- 
sance common  to  all. 

Hahn    &    Harris    v.    Figg,    5    Ky. 
Opin.  547. 

Where  a  party  sustains  special  dam- 
ages on  account  of  the  obstruction  of 
a  highway,  the  party  thus  injured  may 
sue  in  his  own  name. 

Hahn    &    Harris    v.    Flgg,    5    Ky. 
Opln.  547. 

§162.  Criminal   responsibility. 

§  163. Offenses. 

In  a  prosecution  for  obstructing  a 
public  highway,  it  is  not  necessary  to 
describe  the  particular  part  of  the 
highway  obstructed,  but  it  is  sufficient 
for  the  indictment  to  designate  it  by 
name  and  to  specify  the  character  of 
obstruction,  etc. 

Commonwealth    v.    Dunivant,    11 
Ky.    Opin.    569. 

§  164.-^— Prosecution  and  punishment. 

Where   in   a   criminal   case  one   is 

charged    with    obstructing    a    public 

highway,  the  question  of  whether  the 

way  obstructed  was  a  public  highway 

should  be  submitted  to  the  jury. 

Barnard  v.  Commonwealth,  8  Ky. 

Opin.  760. 

In  an  indictment  for  obstructing  a 
public  highway  it  is  necessary  to  de- 
scribe the  highway  claimed  to  have 
been  obstructed,  and  a  description  is 
not  sufficient  which  describes  a  high- 
way only  by  giving  its  number;  but 
there  should  be  such  a  description  as 
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will  enable  one  familiar  with  the  coun- 
ty to  know  from  reading  the  indict- 
ment what  road  was  intended. 

Commonwealth    v.    Crawford,    11 
Ky.  Opln.  14. 

(C)    INJURIES   FROM   DEFECTS   OR 
OBSTRUCTIONS. 

§201.  Actions  for   Injuries. 

§216. Appeal  and  error. 

There  being  no  provision  of  the 
civil  code  regulating  the  manner  of 
appeals  from  the  county  courts  in 
highway  cases,  such  appeals  must  be 
prosecuted  under  the  common  law, 
and  tried  as  appeals  and  not  de  novo. 
Bennett  v.  Bryan,  10  Ky.  Opin. 
711. 

HOLDING  OVER. 

By  tenant,  see  Landlord  and  Tenant, 
§  196. 

HOMESTEAD. 

I.  NATURE,  ACQUISITION,  AND  EX- 
TENT. 

(A)  NATURE,     CREATION,     AND 

DURATION  OF  ESTATE  OR 
RIGHT  IN  GENERAL. 

§    4.  Validity  of  statutes. 

§    6.  Retroactive  operation. 

§  7. Liabilities  and  lien  exist- 
ing before  homestead  law. 

§    8. Liabilities  existing  before 

acquisition  or  establishment 
of  homestead. 

§  12.  Nature  and  extent  of  right 
created. 

(B)  PERSONS  ENTITLED. 

§  18.  Head  of  family  and  members 

thereof. 
S  19.  Householders. 
§  20.  Housekeepers. 
§  21.  Married  women. 
§  22.  Children. 
§  25.  Residence. 

§  26. Domicile  in  general. 

§  27. Residing  with  family. 

§  28. Absence  or  removal. 

§  28^.  Right  of  sheriff  as  against 

liability  for  public  revenue. 

(C)  ACQUISITION     AND     ESTAB- 

LISHMENT. 
§  33.  Character  and  mode  of  occu- 
pancy. 


S  55.  Time  of  acquisition  of  home- 
stead exemption. 

(D)  PROPERTY      CONSTITUTING 

HOMESTEAD. 

§  58.  Nature  of  property  in  gen- 
eral. 

§  59.  Manner  of  acquisition. 

§  61.  Amount  or  extent. 

§  62. In  general. 

§  69.  Form  and  physical  charac- 
teristics. 

§  70.  Separate  tracts  or  lots. 

§  75.  Proceeds  of  homestead. 

§  76. In  general. 

§  78. Involuntary  conversion. 

§  81.  Ownership,  estate,  or  inte^ 
est  in  property  in  general. 

§  82.  Life  estates. 

§  84.  Property  of  tenants  in  com- 
mon and  joint  tenants. 

§  88.  Equitable  estates  and  inter- 
ests. 

§  89.  Different  homesteads  in 
same  property. 

(E)  LIABILITIES    ENFORCEABLE 

AGAINST  HOMESTEAD. 

§  90.  Exceptions  from  exemptions 
in  general. 

8  92.  Exception  of  preexisting  lia- 
bilities and  liens. 

§  95. Liabilities  existing  before 

establishment  of  homestead. 

§  96.  Purchase-money  and  lien  or 
mortgage  therefor. 

§  97.  Claims    and   liens   for  crea- 
tion, improvement,  or  preser- 
vation of  property, 
n.  TRANSFER  OR  INCUMBRANCE. 

§  112.  Sale  or  exchange. 

§  115.  Mortgage. 

§  118.  Joinder  of  husband  and  wife 
in  deed  or  mortgage. 

III.  RIGHTS    OP    SURVIVING  BUS- 

BAND,  WIFE,  CHILDREN,  OR 

HEIRS. 
§  140.  Rights  of  surviving  husband. 
§  141.  Rights  of  surviving  wife. 
§  142.  Rights  of  children  or  heira. 

IV.  ABANDONMENT.     WAIVER.    OR 

FORFEITURE. 

§  154.  Loss  or  relinquishment  of 
right  in  general. 

5  156.  Separation  of  family. 

§  160.  Removal  from  homestead. 

§  161. In  general. 

§  162. Intent  to  return. 

§163. Acts  constituting  aban- 
donment. 

§167.  Sale  and  conveyance. 

§  169.  Power  to  waive. 
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1 170.  Contracts  waiving  right  in 
general. 

§  171.  Mortgage  or  other  incum- 
brance as  waiver  of  rights. 

S  172.  Consent  to  levy  and  sale. 

§  177.  Estoppel    to    claim    home- 

V.  PROTECTION      AND     ENFORCE- 
MENT OP  RIGHTS. 
§  182.  Establishment    of    right   of 

exemption  in  general. 
§  198.  Allotment. 

§  199. ^Proceedings  in  general. 

§  203.  Sale  of  property  subject  to 

homestead. 
§  208.  Actions  and  defenses. 

§  213. Pleading. 

S  214. Eridence. 

§  217. ^Judgment    and    enforce- 
ment thereof. 
Expressly  reserved  in  mortgage,  see 

Mortgages,  §  533. 
In  partnership  r^al  estate,  see  Dower, 

5  17. 
Judicial    sale    subject    to    homestead 

right,  see  Judicial  Sales,  §  50. 
Purchase-money  lien  has  priority  over 
homestead,    see    Vendor    and    Pur- 
chaser, §  261. 
Right  to  both  dower  and  homestead, 
see  Dower,  S  59. 


I.     NATURE,      ACQUISITION,     AND 

EXTENT. 

(A)   NATURE,  CREATION,  AND  DU- 
RATION OF  ESTATE  OR  RIGHT 
IN  GENERAL. 

§  4.  Validity  of  statutes. 

So  much  of  the  homestead  act  as 
limits  its  benefit  to  white  persons  only 
is  invalid. 

Eubank  v.  Eubank,  13  Ky.  Opin. 
673. 

§6.  Retroactive  operation. 

§7. Liabilities    and    liens    existing 

before  homestead  law. 
Where  a  debt  was  created  before 
the  passage  of  the  homestead  act,  or 
the  purchase  of  the  land  was  made  or 
improvements  were  erected  after  the 
creation  of  the  debt,  no  homestead 
claim  can  be  asserted  as  against  such 
debt 

Hope  V.  Hollls,  12  Ky.  Opin.  287. 

The  sale  of  real  estate  on  execution 
in  1868,  after  the  passage  of  the  Home- 


stead Act  of  1866,  did  not  divest  either 
the  husband  or  his  wife  of  their  home- 
stead right;  but  where  the  debts  were 
created  prior  to  the  passage  of  the 
homestead  act,  the  homestead  right 
can  not  be  asserted  against  them. 
Kennedy  v.  Jeff,  12  Ky.  Opin.  350. 

A  renewal  of  a  note  given  before 
the  passage  of  the  homestead  exemp- 
tion act  of  June,  1866,  is  not  a  satis- 
faction of  the  debt,  but  only  changes 
the  evidence  of  it,  and  the  debt  will 
be  regarded  as  created  before  the  date 
of  said  act. 

Miller  v.  Clemmons,  12  Ky.  Opin. 
748. 

The  homestead  law  took  effect  June 
1,  1866,  and  of  course  no  exemption 
can  be  taken  under  it  as  to  any  debt 
created  prior  to  that  date,  and  where 
the  evidence  is  conflicting  as  to 
whether  a  debt  was  created  before  or 
after  the  law  took  effect,  this  court 
will  not  reverse  the  trial  court's  Judg- 
ment. 

Witherspoon  v.  Sears,  13  Ky.  Opin. 
526. 

§8. Liabilities   existing    before   ac- 
quisition     or     estabiisiiing      of 
homestead. 
A  homestead  is  not  exempt  from  ex- 
ecution as  to  a  debt,  which  existed 
prior  to  its  purchase. 

Herreld  v.  Skillem's  Assignee,  13 
Ky.  Opin.  353. 

A  homestead  is  not  exempt  from  ex- 
ecution to  pay  a  debt  contracted  prior 
to  its  purchase. 

Ashley  v.  Terry,  13  Ky.  Opin.  405. 

§  12.  Nature  and  extent  of  right  cre- 
ated. 
A  widow  is  not  entitled  to  a  home- 
stead in  addition  to  dower. 

Donaldson  v.  Donaldson's  Admr., 
9  Ky.  Opin.  618. 

(B)   PER80N8   ENTITLED. 

§  18.  Head  of  family  and  members 
thereof. 
The  wife  can  assert  no  claim  to  a 
homestead  without  the  consent  of  the 
husband  and  his  uniting  with  her,  it 
being  the  husband  who  must  assert 
the  right,  and  not  the  wife;  and  such 
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right  passes  to  the  wife  and  children 
only  upon  the  death  of  the  husband. 
Ward  V.  Gault,  9  Ky.  Opin.  609. 

During  the  life  of  the  husband  the 
wife  has  no  Interest  in  his  real  estate, 
and  the  homestead  act  was  not  in- 
tended to  give  her  ftny;  and  all  she 
has  is  the  power  to  prevent  a  mort- 
gage, release  or  waiver  by  the  hus- 
band of  the  exemption  given  him;  and 
she  can  not  compel  her  husband  to  as- 
sert his  right  to  the  exemption,  nor 
can  she  assert  it  for  him  or  for  her- 
self during  his  life. 

Jones  V.  Williams,  10  Ky.   Opin. 
162. 

§  19.  Houaeholders. 

Bachelors  residing  on  land  with  a 
nephew  and  brother  can  not  legally 
assert  a  homestead  right,  where  the 
brother  is  of  full  age  and  has  the 
mental  and  physical  ability  to  main- 
tain himself,  and  the  nephew  has  par- 
ents living  able  to  support  him  dur- 
ing his  minority,  and  such  bachelors 
have  no  control  over  him  except  such 
as  is  sanctioned  by  his  parents. 

National    Bank    of    Lancaster    v. 

Slavin's  Trustee,   10   Ky.   Opin. 

739. 

§20.  Housekeepers. 

A  bona  fide  housekeeper  with  a  fam- 
ily residing  on  his  mortgaged  land  is 
entitled  to  homestead  exemption  in 
the  absence  of  a  valid  release  or 
waiver  of  the  homestead  right  accord- 
ing to  the  provisions  of  the  statute. 
Young  V.  Phillips,  8  Ky.  Opin.  712. 

If  the  judgment  debtor  is  an  actual 
bona  fide  housekeeper  of  Kentucky  at 
the  time  the  creditor  attempts  to 
make  his  debt  by  levy,  and  the  debt 
was  Incurred  after  the  passage  of  the 
homestead  law,  and  after  the  debtor 
has  acquired  the  land  and  erected  the 
buildings  where  he  resides,  he  is  en- 
titled to  the  benefit  of  the  law. 

Kinney  v.  Wheeler,  10  Ky.  Opin. 
40. 

§21.  Married   women. 

A  widow  who  derives  the  whole  es- 
tate of  her  husband  by  and  through 
his  will  has  no  claim  of  a  homestead 
in  the  land. 

Best  V.  Burnam,  11  Ky.  Opin.  388. 


Where  a  widow^,  by  the  will  of  her 
husband,  is  given  a  life  estate  in  cer- 
tain lands  and  liens  on  the  land,  keep- 
ing house  with  her  children,  she  is 
entitled  to  claim  dower  in  the  land 
as  against  creditors. 

Burns   v.   Hoffman,   11   Ky.  Opin. 
549. 

§22.  Children. 

Infant    children    are    entitled   to  a 

homestead  in  the  land  of  their  father. 

although  he  left  no  widow,  as  against 

either  creditors'  or  his  adult  children. 

Higginbo^ham  v.  Meadows.  13  Ky. 

Opin.  374. 

§25.  Residence. 

A  nonresident  has  no  homestead 
right  in  this  state,  and,  even  if  a  resi- 
dent here,  a  homestead  can  not  be 
asserted  against  a  mortgage  for  pur- 
chase-money of  the  real  estate. 

Lemcole  v.  Shaw's  Exrx.,  11  Kj. 
Opin.  38. 
One  can  not  acquire  a  right  to  a 
homestead  exemption  in  a  tract  of 
land  upon  which  he  never  resided  and 
of  which  he  never  even  had  posses- 
sion. 

Hicks  v.  Soaper,  13  Ky.  Opin.  95. 

§26. Domicile  in  general. 

One  owning  a  house  and  lot,  but 
who  does  not  reside  in  such  house,  is 
not  entitled  to  claim  an  exemption  as 
a  homestead. 

Hayden  v.  Craycroft,  9  Ky.  Opin. 
697. 

§  27. Residing  with  family. 

When  one  owns  land  but  has  no 
residence  upon  it,  but  has  built  a 
house  on  his  wife's  land  and  resides 
there  with  his  family,  he  can  not  claim 
a  homestead  on  his  own  land  as 
against  his  creditors. 

Magruder  v.  Sparks,  9  Ky.  Opia. 
643. 

§28. Absence  or  removal. 

Where  one  has  used  and  cultivated 
his  land  but  has  not  lived  upon  it  he 
can  not  claim  a  homestead  right  as 
against  his  creditors. 

Moore    v.    Phillips,    13  Ky.  Opin. 
588. 

Where  a  husband  before  marrying  a 
second  time  gave  to  his  son  a  part  of 
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the  lot  on  which  he  lived,  measured 
it  off  and  agreed  to  convey  it  to  him, 
the  son  bnilt  a  house  upon  it  and  the 
father  died  without  making  such  con- 
yeyance»  the  widow  is  not  entitled  to 
any  homestead  right  in  it,  she  and  her 
husband  not  living  upon  it  at  the 
time  of  his  death. 

E^ibank  v.  Eubank,  13  Ky.  Opin. 
673. 

§28'/^.  Right  of  sheriff  as  against  lia- 
bility for  public  revenue. 
A  sheriff  is  not  entitled  to  a  home- 
stead exemption  as  against  his  liablity 
to  the  commonwealth  or  to  the  county 
for  the  public  revenue  collected  by 
him. 

Devor  v.  Woolford.  10  Ky.  Opin. 
110. 

(C)  ACQUISITION  AND  ESTABLISH- 

MENT. 

§  33.  Character  and  mode  of  occupancy. 
The  right  to  homestead  as  against 
a  creditor  does  not  depend  upon  the 
debtor  occupying  it  at  the  time  the 
debt  is  created,  but  upon  the  fact  that 
the  debt  was  incurred  after  June  1, 
1866,  and  the  further  fact  that  the 
debt  or  liability  did  not  exist  at  the 
acquisition  of  the  homestead  lands  or 
the  erection  of  the  improvements 
thereon. 

Kinney  v.  Wheeler,  10  Ky.  Opin. 
40. 

§  55.  Time  of  acquisition  of  homestead 
exemption. 
Where  the  debts  evidenced  by  the 
several  mortgages  were  created  after 
the  improvements  had  been  made  and 
when  the  appellant  was  living  on  the 
premises,  he  is  entitled  to  a  home- 
stead. 

Kraft   V.    Schmidt's   Exr.,   10   Ky. 
Opin.  900. 

(D)  PROPERTY       CONSTITUTING 

HOMESTEAD. 

§58.  Nature  of  property  in  general. 

Where  a  house  and  lot  sought  to  be 
subjected  to  a  debt  was  owned  by  the 
debtor  before  any  of  the  debts  owing 
to  plaintiff  were  contracted,  and  the 
property  was  worth  less  than  $1,000.00, 
and  the  debtor  was  a  bona  fide  house- 


keeper with  a  family,  living  upon  rent- 
ed property  and  owning  no  other  real 
estate  except  such  house  and  lot,  and 
he  did  not  use  the  house  as  a  resi- 
dence, because  of  the  fact  that  it  had 
not  been  completed,  and  the  debtor 
sold  it  to  N,  and  N  sold  it  to  the 
debtor's  wife,  no  consideration  pass- 
ing, and  the  debtor  manifested  an  in- 
tention to  occupy  the  house  when 
completed,  the  house  and  lot  were 
exempt  from  sale  under  execution,  at- 
tachment or  judgment  of  any  court, 
and,  although  the  conveyance  was 
made  without  consideration  and  with 
possible  Intent  to  defraud  creditors, 
still  the  property  was  not  subject  to 
the  payment  of  the  debtor's  debts  be- 
fore the  conveyance,  and  the  fact  that 
the  title  passed  to  his  wife  does  not 
change  its  status. 

Buckner  &  Co.  v.  Wingrford,  New- 
kirk  &  Co.,  5  Ky.  Opin.  391. 

Land  including  the  dwelling-house 
and  appurtenances  owned  by  the 
debtor  not  exceeding  in  value  one 
thousand  dollars,  is  exempt  as  a  home- 
stead; and  neither  the  presumption 
that  the  officer  in  making  a  levy  on 
such  land  did  his  duty  nor  the  mis- 
take in  valuation  or  fraudulent  valua- 
tion by  appraisers  can  bar  them  of 
their  right  to  a  homestead  of  one  thou- 
sand dollars  in  value. 

Marshall   v.    Van    Meter,    11    Ky. 
Opin.491. 

Where  the  debtor's  real  estate  is 
sold  on  a  mortgage  foreclosure,  and 
there  is  more  money  than  is  required 
to  pay  the  mortgage,  the  debtor,  if  en- 
titled to  the  homestead  at  all,  and  if 
he  claims  it,  is  entitled  to  the  ex- 
cess of  proceeds,  and  the  chancellor 
has  no  right  to  inquire  of  him  whether 
his  purpose  is  to  invest  it  in  another 
home  or  not,  but  thereafter  if  he  deals 
with  it  in  a  way  to  show  an  intention 
not  to  invest  it,  the  creditor  may  seize 
it. 

Schmidt   v.   Oliges,   12   Ky.   Opin. 
753. 

§59.  Manner  of  acquisition. 

The  wages  of  a  married  woman  for 
services  and  labor  performed  by  her 
are  free  from  the  debts  and  control 
of  the  husband,  since  the  act  of  April 
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4,  1873  (I  Acts  1873,  ch.  768),  and  such 
married  woman  may  purchase  there- 
with a  homestead  which  is  also  free 
from  his  debts  and  control. 

Carter  v.  Drewery,  12  Ky.  Opin. 
37. 

§61.  Amount  or  extent. 

§62. In  general. 

A  person  -  entitled  to  a  homestead 
exemption  is  entitled  to  have  set  apart 
for  him  land  upon  which  a  house  is 
located,  unless  such  house  and  ap- 
purtenances exceed  in  value  $1,000.00, 
and  10  they  do,  he  is  entitled  to 
11,000.00  in  money  out  of  the  sale  of 
the  property. 

Young  V.  Phillips,  8  Ky.  Opin.  712. 

Where  the  homestead  claimed  is 
shown  not  to  be>  worth  exceeding 
$1,000,  the  chancellor  does  not  err  in 
refusing  to  subject  it  to  sale  for  the 
mere  purpose  of  ascertaining  whether 
It  would  bring  more  money. 

Thomasson  v.  Little,  13  Ky.  Opin. 
1045. 

§69.  Form  and  physical  characteris- 
tics. 
The  right  of  a  debtor  and  his  family 
to  a  homestead  extends  to  land  on 
which  he  has  an  actual  bona  fide  resi- 
dence. 

West  v.  Irving  &  Campbell,  6  Ky. 
Opin.  715. 

The  homestead  exemption  law  ap- 
plies to  land  upon  which  the  debtor 
lives  and  owns  at  the  time  of  rendition 
of  judgment,  if  he  is  a  bona  fide 
householder  with  a  family. 

Davis  V.  Davis.  Trabue  &  Co.,  6 
Ky.  Opin.  487. 

There  can  be  no  waiver  of  a  home- 
stead by  a  husband  and  wife  except 
in  the  mode  provided  by  the  statute, 
and  there  being  no  statute  by  which 
infants  can  waive  the  homestead  they 
have  no  such  right. 

Lawrence  v.  Lawrence's  Admr.,  10 
Ky.  Opin.  353. 

§  70.  Separate  tracts  or  lots. 

Where  husband  and  wife  live  on  the 
wife's  land,  the  fact  that  the  husband 
owns  an  adjoining  tract  makes  it  no 
part  of  the  homestead. 

Crabtree  v.  Rosenfleld,  8  Ky.  Opin. 
125. 


When  a  landowner  owns  and  culti- 
vates twenty-one  acres  of  land  com- 
posed of  a  seven-acre  tract  and  a  tonf- 
teen-acre  tract,  divided  by  a  smftU 
tract  belonging  to  another,  he  residing 
on  the  seven-acre  tract,  worth  less 
than  one  thousand  dollars,  he  is  en- 
titled to  claim  his  homestead  exemp- 
tion as  against  a  levy  on  the  four- 
teen acres  for  the  excess  over  tbe 
value  of  the  seven  acres  up  to  one 
thousand  dollars. 

Watson  V.  Strunett,  10  Ky.  Opin. 
259. 

The  Gen.  Stat,  1881^  ch.  38,  8  S, 
which  exempts  "  so  much  land  includ- 
ing the  dwelling-house  and  appurten- 
ances owned  by  the  debtor,  as  shall 
not  exceed  in  value  $1,000,"  does  not 
require  that  the  land  shall  all  be  in 
the  same  parcel  or  body,  nor  that  tbe 
dwelling-house  shall  be  located  on  tbe 
land  to  be  exempted;  and  two  sepa- 
rate tracts  of  land  may  be  held  as 
exempt  if  together  they  do  not  ex- 
ceed in  value  $1,000. 

Nichols  v.  Sennet,  12  Ky.  Opin.  38, 

§75.  Proceeds  of  homestead. 

§76. In  general. 

The  owner  of  a  homestead  may  sell 
and  reinvest  in  another  homestead 
which  will  be  protected  from  creditors 
the  same  as  the  first. 

White   &    Co.    V   Wilder,   10  Ky. 
Opin.  836. 

§78. Involuntary  conversion. 

Where  a  debtor  was  arrested  under 
Civ.  Code,  ch.  1,  art.  8,  and  was  re- 
leased by  depositing  in  the  hands  of 
the  sherifT  as  surety  for  the  debt  and 
costs,  a  sum  of  money  in  lieu  of  bail, 
under  §  186  of  the  Code,  which  was 
the  proceeds  oil  defendant's  home- 
stead, which  had  ibeen  sold  under 
execution  b3'  the  sheriff,  and  the  pro- 
ceeds were  paid  the  defendant  to  pur- 
chase another  homestead,  an  order  of 
return  of  such  money  to  the  defendant 
was  erroneous. 

Childers  v.  Barnes,  6  Ky.  Ophi.  6o. 

§81.  Ownership,  estate,  or  interest  In 
property  in  general. 
The  debtor  claiming  a  homestead 
exemption  must  be  the  owner  of  tbe 
property,  including  the  dwelUns 
house,  not  a  Joint  owner  nor  an  owner 
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in  common  with  others,  but  the  owner 
of  a  life  estate  is  entitled  to  the  ex- 
emption. 

Allin   y.    Robinson's   Elxr.,   8   Ky. 
Opin.  478. 

One  can  not  claim  a  homestead  in 
the  land  of  another,  and  where  the 
court  finds  from  the  evidence  that 
such  land  does  not  belong  to  the 
claimant  of  a  homestead,  the  Court  of 
Appeals  will  not  reverse  such  finding 
on  the  mere  weight  of  the  evidence. 
Neal  V.  Enms,  9  Ky.  Opin.  769. 

Before  one  is  entitled  to  claim  a 
homestead,  he  must  have  a  title  legal 
or  equitable  to  the  land,  and  except  in 
cases  where  it  passes  to  the  wife  and 
widow  from  the  husband  the  right  to 
a  homestead  can  not  exist  without 
title. 

Simpkinson  &  Co.  v.  Pierce,  12  Ky. 
Opin.  542. 

§82.  Life  estates. 

Where  a  life  tenant  is  entitled  to  a 
homestead  right,  if  the  life  estate  is 
worth  more  than  $1,000  the  creditors 
can  subject  the  property  to  pay  their 
claims  by  first  paying  to  her  $1,000; 
but  in  case  the  property  is  divisible, 
as  much  of  it  as  is  of  the  value  of 
$1,000  may  be  set  apart  to  the  life 
tenant,  and  the  balance  subjected  to 
creditors'  claims. 

Adams  v.  Adams,  10  Ky.  Opin.  373. 

One  vested  with  a  life  estate  in  real 
estate  is  as  much  entitled  to  a  home- 
stead as  if  he  held  the  fee  simple  title. 
Adams  v.  Adams,  10  Ky.  Opin.  373. 

§84.  Property  of  tenants   in   common 

and  Joint  tenants. 
Where  one  inherits  an  undivided  in- 
terest in  ten  acres  of  land  and  by  con- 
sent of  the  other  heirs  builds  a  house 
on  a  part  of  it,  which  they  agree  may 
be  set  off  to  him,  he  is  entitled  to  his 
exemption  even  before  the  land  is  par- 
titioned and  conveyed  to  him,  but 
where  the  debt  was  created  and  exe- 
cution issued  before  the  improvements 
were  made,  these  Improvements  may 
not  be  held  as  against  such  prior 
debts. 

Dwelly  ▼.  Galbraith,  12  Ky.  Opin. 

40. 


§  88.  Equitable  estates  and  Interests. 

Persons  who  execute  a  mortgage  on 
their  real  estate  thereby  waive  their 
right  to  a  homestead  exemption  on 
such  property. 

McCarley's  E3xr.  v.  Perkins,  8  Ky. 
Opin.  493. 

Where  a  husband  mortgages  his  real 
estate,  his  wife  not  Joining  therein,  he 
is  entitled  to  claim  a  homestead  in 
such  property  as  against  the  mortgage, 
and  the  right  continues  as  against  the 
mortgagee,  notwithstanding  the  death 
of  his  wife. 

Dixon   V.   McClure,    10    Ky.    Opin. 
392. 

§89.  Different     homesteads     in     same 
property. 
Two  homestead  exemptions  can  not 
be  claimed  in  the  same  real  estate. 
Allin    V.    Robinson's    £3xr.,    8    Ky. 
Opin.  478. 

(E)      LIABILITIES      ENFORCEABLE 
AGAINST   HOMESTEAD. 

§90.  Exceptions   from    exemptions    in 

general.  * 
In  the  settlement  of  an  estate  under 
a  deed  of  trust  for  the  payment  of 
debts,  where  some  claims  of  creditors 
are  older  and  some  younger  than  the 
homestead  exemption  law,  there 
should  be  a  pro  rata  distribution  of  all 
the  debtor's  estate,  except  the  home- 
stead, among  all  the  creditors,  and  if 
this  fails  to  satisfy  all  the  debts,  those 
whose  debts  are  older  than  such  home- 
stead laws  are  entitled  to  have  a  sale 
of  the  homestead  in  satisfaction  of  the 
balance  due  them. 

Shanklin  v.  Harshfleld,  9  Ky.  Opin. 

469. 

§92.  Exception  of  pre-existing  liabili- 
ties and  liens. 
The  widow  of  a  grantee  of  44  acres 
of  land,  upon  which  she  lives,  is  en- 
titled for  herself  and  infant  son,  as 
against  her  husband's  creditors,  to  a 
homestead  of  the  value  of  $1,000  to 
be  laid  oft  to  her  so  as  to  include  the 
dwelling-house,  but  her  homestead  lien 
is  subject  to  a  lien  of  her  husband's 
father  and  mother  who  conveyed  the 
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land  to  him,  reserviiig  in  the  deed  a 
lien  of  |75  per  year  for  their  benefit 
Walker  v.  Prethoff,  11  Ky.  Opln. 
143. 

While  a  judgment  determining  the 
right  of  a  debtor  to  a  homestead  will 
not  preclude  a  creditor  from  an  at- 
tempt to  subject  the  homestead  to  a 
debt  Incurred  prior  to  the  passage  of 
the  homestead  law,  still,  an  effort  to 
show  by  parol  testimony  after  the 
lapse  of  twenty  years  that  the  debt 
was  created  as  far  back  as  the  year 
1850  will  fail  unless  the  proof  is  clear 
and  conclusiTe. 

Edmonson  v.  Green,  11  Ky.  Opin. 
433. 

Where  one  has  a  lien  superior  to  a 
homestead  lien  and  the  property  is 
sold  at  Judicial  sale  for  a  sum  suffi- 
cient to  satisfy  both  liens,  the  lien- 
holder  waives  his  right  to  have  exe- 
cuted to  him  the  purchaser's  sale 
bonds,  the  homestead  claimant  takes  a 
bond  for  |1,000  and  the  holder  of  the 
superior  lien  takes  a  mortgage  from 
the  purchaser,  and  the  purchaser  and 
his  bondsmen  become  insolvent  so  the 
homestead  claimant's  bond  can  not  be 
collected,  and  the  property  is  again 
sold  on  foreclosure  of  the  llenholder*s 
mortgage  for  Just  enough  to  pay  the 
mortgage  and  costs, — under  these 
facta  it  is  held  that  the  mortgage  Hen- 
holder,  having  refused  to  accept  the 
purchaser's  bonds  on  the  first  sale, 
elected  to  rely  upon  his  mortgage, 
and  the  homestead  claimant's  lien  of 
|1,000  was  prior  to  the  mortgage  lien. 
McLaughlin  v.  List,  12  Ky.  Opin. 
301. 

§95. Liabilities  existing  before  es- 
tablishment of  homesteati. 
Where  a  debt  is  incurred  after  the 
debtor  receives  conveyance  of  real 
estate  and  after  the  homestead  law 
was  passed,  if  otherwise  qualified  the 
owner  is  entitled  to  claim  the  home- 
stead as  against  such  debt 

Colvin   v.    Stinnett,   12   Ky.   Opin. 
196. 

§96.  Purchase-money  and  lien  or  mort- 
gage therefor. 
One  is  not  entitled  to  a  homestead 
exemption    as    against    a    purchase- 
money  lien,  nor  is  a  debtor  entitled 


to  a  homestead  as  to  debts  created  be- 
fore he  occupies  the  premises  as  a 
homestead. 

Coconongher   v.    Coconongher,  10 
Ky.  Opin.  168. 

A  homestead  exemption  can  not  be 
asserted  by  the  owner  of  real  estate 
so  as  to  defeat  a  lien  for  the  balance 
of  purchase-money. 

Riley  v.  Filmore.  11  Ky.  Opin.  745. 

A  homestead  right  can  not  be  as* 
serted  as  against  a  note  for  money 
advanced  to  pay  the  purchase  price  of 
land. 

Miller  v.  Jones,  13  Ky.  Opin.  59. 

No  land  is  exempt  as  a  homestead 
from  the  payment  of  the  purchase- 
money  due  therefor. 

Harrod  v.  Johnson,  12  Ky.  Opin. 
268. 

Where  a  note  is  g^iven  for  borrowed 
money  to  pay  a  part  of  the  purchase- 
money  of  a  tract  of  land  and  to  secure 
its  payment  a  lien  was  given  on  the 
land  the  same  day,  the  purchaser  can 
not  claim  a  homestead  in  the  land 
against  such  note. 

Broomfield  v.   Broomfield.  13  Ky. 
Opin.  571. 

Where  lien  notes  are  held  for  the 

purchase-money    of    real    estate,    no 

homestead  can  be  asserted  against  It 

Glidewell  v.  Johnson's  Admr.,  13 

Ky.  Opin.  858. 

§97.  Claims   and    liens    for  creation, 
improvement,     or     preservation 
of  property. 
A  vendor's  lien  is  superior  to  the 
vendee's   right   to   a   homestead,  but 
such  vendor  may  waive  his  lien  by 
taking  other  security  with  the  inten- 
tion of  making  the  waiver,  and  if  the 
vendee's  note  is  for  purchase-money 
his  homestead  right  yields  to  it. 

Carpenter's  Exr.  v.  Keams,  12  Ky. 
Opin.  9. 

n.    TRANSFER    OR   INCUMBRANCE 

§112.  Sale  or  exchange. 

A  husband  and  wife  may  sell  and 
convey  the  homestead,  since  it  being 
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exempt  the   husband's  creditors   can 
not  be  injured  by  such  action. 

Davis  ▼.  Davis,  Tra'bue  &  Co.,  6 
Ky.  Opln.  487. 

A  homestead  belonging  to  infant 
children  should  not  be  sold  at  the 
instance  of  the  father's  creditors,  un- 
less the  property  could  be  sold  for  a 
price  exceeding  a  thousand  dollars. 
Dillard  v.  Hunt,  7  Ky.  Opin.  625. 

A  sale  of  real  estate  by  the  chancel- 
lor under  a  decree  of  foreclosure  does 
not  pass  the  title  to  the  homestead, 
for  the  reason  that  the  statute  ex- 
pressly exempts  it  from  sale  under  a 
judgment;  and  in  a  sale  under  an 
execution  the  homestead  right  does 
not  pass  for  the  reason  that  the  sheriff 
has  no  power  to  sell  it. 

Queen  v.  Phillips,  11  Ky.  Opin.  363. 

The  owner  of  a  homestead  may  sell 
It  and  with  the  proceeds  purchase 
another  homestead  in  good  faith,  and 
land  including  the  dwelling-house,  not 
exceeding  $1,000  in  value,  is  exempt 
from  coercive  sale. 

Carter  Bros.  Co.  v.  Idles,  12  Ky. 
Opin.  456. 

Where  a  homestead  right  is  ad- 
judged and  set  apart  as  such,  a 
creditor  can  not  be  held  to  be  injured 
by  the  sale  of  such  homestead  by  one 
having  a  right  to  sell  it. 

Wilcox   V.    Parker,    12   Ky.    Opin. 
727. 

§115.  Mortgage. 

If,  when  a  mortgage  is  executed,  the 
homestead  is  unincumbered,  the  mort- 
gagee acquires  a  first  lien  on  it. 

Ball  &  Brough  v.  Turner,  9  Ky. 
Opin.  679. 

Wliere  a  homestead  is  not  waived 
by  a  first  mortgage  on  real  estate  the 
mortgagor  may  by  a  second  mortgage 
waive  such  right,  and  the  second  mort- 
gagee will  thereby  become  the  owner 
thereof. 

Hoosier   v.    Smith,   10    Ky.    Opin. 
611. 

A  mortgage  which  purports  to  con- 
vey the  whole  estate  in  the  mortgaged 
property     destroys     the     homestead, 
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whether  the  fee  be  in  the  wife  or  in 
the  husband. 

Sutton  V.  Puckett,  11  Ky.  Opin.  89. 

§118.  Joinder  of  husband  and  wife  in 

deed  or  mortgage. 
Where  the  wife  merely  relinquishes 
her  right  of  dower,  it  does  not  pass 
the  homestead,  but  where  the  husband 
and  wife  convey  the  whole  estate, 
whether  in  the  nature  of  a  mortgage 
or  by  an  absolute  deed,  without  limita- 
tion as  to  the  rights  of  either,  the 
homestead  passes. 

Vaughn  v.  Owsley,   11   Ky.  Opin. 

222. 

One  is  not  entitled  to  a  homestead 
in  land  which  he  and  his  wife  have 
mortgaged,  where  by  the  terms  of  the 
mortgage  the  homestead  was  con- 
veyed, and  the  mortgage  has  been 
foreclosed,  and  the  property  sold  and 
in  possession  of  the  purchaser. 

Boyer  v.  Lincoln,  11  Ky.  Opin.  437. 

III.    RIGHTS    OF    SURVIVING    HUS- 
BAND,   WIFE,    CHILI>REN. 
OR  HEHRS. 

§  140.  Rights  of  surviving  iiusband. 

Under  the  statute,  the  fee  being 
vested  in  the  wife  and  the  latter  en- 
titled to  a  homestead  in  the  land  as 
against  any  liability  she  or  her  bus* 
band  might  incur,  the  right  to  the 
homestead  passed  to  the  husband  on 
the  death  of  the  wife  for  the  benefit  of 
himself  and  children. 

Gavin  v.  Sanders,  12  Ky.  Opin.  280. 

Where  a  married  woman  owns  real 
estate,  and  its  sale  on  mortgage  fore- 
closure brings  a  sum  in  excess  of  the 
mortgage  and  the  owner  directs  that 
the  whole  of  the  land  be  sold  instead 
of  a  part  only  and  dies  before  the  ex- 
cess is  paid  over,  it  will  pass  to  her 
surviving  husband,  and  can  not  be 
claimed  as  a  homestead  for  minor 
children. 

Smith's  Admx.  v.  Smith's  Admr., 
12  Ky.  Opin.  729. 

§  141.  Rights  of  surviving  wife. 

At  the  death  of  the  husband  the 
right  to  the  homestead  passes  to  the 
widow,  with  the  right  of  the  infant 
children  to  occupy  it  Jointly  with  her; 
but  where  the  widow  accepts  the  pro- 
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visions  of  the  husband's  will  devising 
to  her  his  estate  she  waives  the  right 
to  a  homestead  and  in  that  condition 
the  children  can  have  none. 

Elmore  v.  Elmore's  Admr.,  11  Ky. 
Opin.  902. 

Where  it  is  not  shown  in  a  proceed- 
ing to  subject  property  to  pay  a  cred- 
itor that  the  property  is  of  greater 
value  than  the  homestead  interest  of 
the  wife  and  children,  although  it  be 
conceded  that  the  land  was  paid  for 
with  money  belonging  to  the  husband, 
where  the  liability  was  incurred  sub- 
sequent to  the  purchase  of  the  land  by 
the  husband  the  homestead  right  ex- 
ists notwithstanding  the  conveyance 
to  the  wife  may  have  been  fraudulent 
and  void. 

Byers  v.  Prewitt,  12  Ky.  Opln.  160. 

§  142.  Rights  of  children  or  heirs. 

After  the  death  of  the  father  and 
mother,  their  infant  children  are  en- 
titled to  the  homestead  occupied  by 
their  parents,  or  to  a  thousand  dollars 
out  of  the  proceeds  thereof. 

Dillard  v.  Hunt,  7  Ky.  Opln.  625. 

The  judgment  of  sale,  the  confirma- 
tion, deed  and  distribution  of  the 
money  do  not  estop  or  preclude  the  in- 
fant children  of  a  husband  from 
claiming  a  homestead  in  his  real 
estate. 

Lawrence  v.  Lawrence's  Admr.,  10 
Ky.  Opin.  353. 

Where  several  children  are  entitled 
to  a  homestead,  a  creditor  can  not 
complain  because  those  arriving  at 
twenty-one  years  of  age  remain  on  the 
homestead  with  a  younger  child. 
Lawrence  v.  Lawrence's  Admr.,  10 
Ky.  Opin.  353. 

Upon  the  death  of  the  owner  and 
holder,  a  homestead  descends  to  his 
heirs,  but  this  interest  may  be  sold 
when  necessary  to  pay  debts,  and  the 
proceeds  of  the  sale  of  a  homestead 
constitute  a  part  of  the  estate. 

Russell  V.  Russell's  Assignees,  10 
Ky.  Opin.  470. 

IV.    ABANDONMENT,    WAIVER,    OR 
FORFEITURE. 

§  154.  Lo88  or  relinquishment  of  right 
in  general. 
Where  a  debtor  or  his  wife  do  not 


make  a  claim  to  property  as  a  home- 
stead they  waive  such  right;  and  when 
the  right  is  thus  waived  the  creditors 
have  a  right  to  subject  the  property 
to  the  payment  of  their  claims. 

Page   V.   Coakley's   Eto..   13  Ky. 
Opin.  735. 

§  156.  Separation  of  family. 

Where  a  husband  abandons  his  fam- 
ily, leaving  them  in  possession  of  the 
homestead,  it  is  evidence  of  an  inten- 
tion on  his  part  not  to  surrender  his 
homestead. 

Warren  v.  Block,  10  Ky.  Opin.  65fl. 

§  160.  Removal  from  homestead. 

§161< In  general. 

The  right  of  a  judgment  debtor  to  a 
homestead  only  continues  so  long  as 
he  occupies  or  resides  on  fbe 
premises,  and  when  he  has  moved 
from  the  premises  and  to  another  state 
he  can  not  claim  such  exemption. 
E2ngllsh's  Guardian  v.  English.  % 
Ky.  Opin.  820. 

Occupancy  is  necessary  to  entitle 
the  debtor  to  a  homestead  exemption 
and  the  act  of  the  husrband  in  remoT- 
ing  from  the  premises  and  establish- 
ing his  home  elsewhere  is  an  abandon- 
ment of  the  homestead  exemption. 
Jones  V.  Williams.  10  Ky.  Opta. 
162. 

One  who  surrenders  his  home  for 
sale,  removes  therefrom,  and  for  tiro 
years  thereafter  is  not  occupying  the 
premises  a^  a  home,  must  be  held  to 
have  abandoned  the  same,  and  he  can 
not  thereafter  assert  a  homestead 
claim  thereon. 

Ireland  v.  Pugh,  10  Ky.  Opin.  231. 

Where  the  owner  of  real  estate  re- 
moves from  the  land  without  any  in- 
tention to  return  to  reside  on  it,  she 
thereby  abandons  her  rigrht  to  claim 
a  homestead  exemption  therein. 
Frances  v.  Adams,  10  Ky.  Opin. 
414. 

One  who  disposes  of  his  property 
and  removes  therefrom,  leaving  with- 
out at  the  time  having  any  present 
certain  and  actual  purpose  of  using  it 
as  a  homestead  will  be  held  to  have 
abandoned  the  homestead  and  can  not 
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again  as  against  the  claim  of  creditors 
assert  a  right  under  it 

Hall  V.  McGlothlin,  13  Ky.  Opin. 
312. 

If  one  removes  permanently  from 
his  homestead,  or  if  he  removes  to 
another  state  with  his  family  and  en- 
gages in  business  there  still  claiming 
that  he  intends  to  return  to  this  state, 
he  waives  his  homestead  right  here 
and  can  not  thereafter  claim  such  ex- 
emption. 

Crush  &  Fleckenstein  v.  Stewart, 
13  Ky.  Opin.  1130. 


§162.- 


-Intent  to  return. 


Mere  absence  for  business  purposes 
temporarily  from  home,  where  the 
homesteader  leaves  his  furniture  in 
the  house  and  leaves  a  person  in 
charge,  is  not  a  change  of  residence 
that  deprives  one  of  a  homestead  ex- 
emption. 

Mcllvaine  &  Speigel   v.   Stone,   9 
Ky.  Opin.  890. 

Where  the  intention  to  return  to  a 
homestead  at  some  future  time  will 
protect  it  from  creditors,  the  intention 
must  he  made  definite  and  certain  and 
it  must  be  a  continuing  one ;  and  when 
it  once  ceases  there  is  an  abandon- 
ment, and  no  resumption  of  the  inten- 
tion will  reclaim  the  right  to  the 
homestead. 

White   &   Co.   V.   Wilder,    10   Ky. 
Opin.  836. 

An  unconditional  written  surrender 
signed  by  the  appellee  and  the  mort- 
gagee of  the  house  and  grounds  to  be 
sold  to  satisfy  appellants'  executions, 
and  a  removal  from  the  premises  with- 
out any  reason,  inconsistejit  with  the 
presumption  of  an  intention  to  aban- 
don the  homestead  by  removal  and  the 
protracted  residence  elsewhere,  all  go 
to  show  abandonment  of  such  claims, 
and  vrill  outweigh  any  secret  intention 
to  return  which  he  may  have  had. 
Ireland  v.  Pugh,  12  Ky.  Opin.  49. 

Temporary  removal  from  a  home- 
st^d  with  a  purpose  to  return  to  it 
will  not  waive  the  right  to  a  home- 
stead as  against  creditors. 

Herferth   v.   Zimmerman,   13   Ky. 
Opin.  992. 


§  163. Acts    constituting    abandotin 

ment. 

The  statute  requires  the  court  to 
set  apart  the  homestead  to  the  hus- 
band, and  not  to  the  wife;  and  the 
husband  does  not  forfeit  his  right  by 
surrendering  possession  in  obedience 
to  an  erroneous  Judgment  which  was 
afterwards  reversed. 

Phillips  V.  Young,  9  Ky.  Opin.  624. 

One  who  has  a  homestead  in  Ken- 
tucky but  leases  the  place  for  two 
years  and  goes  to  another  state  and 
with  his  family  keeps  house  there  and 
goes  into  business  abandons  his  right 
to  claim  a  homestead  in  Kentucky  and 
his  statement  that  he  intends  to  return 
to  Kentucky  will  not  be  sufficient  to 
defeat  a  creditor  seeking  to  subject  the 
Kentucky  homestead  to  his  claims. 
Williams  v.  Rose,  13  Ky.  Opin.  168. 

§  167.  Sale  and  conveyance. 

Where  a  wife  Joins  her  husband  in 
a  deed  absolute  on  its  face,  but  which 
is  in  fact  a  mortgage,  she  releases 
her  dower,  but  such  an  instrument 
will  not  be  a  waiver  of  the  home- 
stead. 

Ricketts  V.  Rappatto,  9  Ky.  Opin. 
370. 

One  entitled  to  claim  a  homestead 
exemption  may  sell  such  right  and 
such  sale  is  not  in  fraud  of  creditors, 
for  they  have  no  interest  in  it  and  can 
not  sell  it  to  satisfy  their  claims;  so 
long  as  the  debtor  lives  his  home- 
stead is  freed  from  creditor's  claims. 
Madden  v.  Grundy's  Trustee,  10 
Ky.  Opin.  23. 

When  a  husband  and  wife  Join  in  a 
conveyance  of  the  whole  estate  with- 
out limitation  either  in  the  deed  or 
certificate  of  acknowledgment,  the 
same  amounts  to  a  waiver  of  the 
homestead  right. 

Benton  v.  Lemmerick,  10  Ky.  Opin. 
146. 

Where  one  sells  his  house  and  lot 
on  time  payments  and  purchases  an- 
other house  and  lot  and  pays  for  it  by 
transferring  a  stock  of  dry  goods,  but 
bought  it  after  becoming  indebted,  the 
transaction  is  not  an  exchange  of  one 
exempt  piece  of  property  for  another 
so  as  to  cause  the  exemption  in  the 
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flint  to  attach  to  the  last,  as  the  sale 
of  the  first  property  operated  to  de- 
stroy the  homestead,  aad  exemption 
did  not  attach  to  the  dwelling  after- 
ward purchased. 

Faucett  v.  Hearn,  Lee  &  Pinkard. 
10  Ky.  Opin.  461. 

A  homestead  right  may  be  waived 
by  a  conveyance  by  husband  and  wife 
purporting  to  convey  the  whole  estate 
and  which  contains  no  limitation 
either  in  the  deed  or  in  the  certificate 
of  the  feme's  acknowledgment;  but 
if  it  appears  either  in  the  deed  or  in 
the  certificate  of  acknowledgment  that 
the  wife  only  released  her  dower  it 
will  not  bb  a  waiver  of  the  home- 
stead. 

Henry*fc  E3xr.  v.  Robertson,  13  Ky. 
Opln.  683. 

§  169.  Power  to  waive. 

A  homestead  exemption  can  not  be 
waived,  except  by  a  writing  subscribed 
by  both  the  husband  and  wife  and 
duly  acknowledged  and  recorded,  but 
without  being  waived  the  right  termi- 
nates whenever  the  debtor  ceases  to 
be  a  housekeeper,  or  voluntarily  re- 
moves permanently  from  the  premises. 
Mudd  V.  Clements,  12  Ky.  Opin. 
368. 

A  homestead  exemption  can  only  be 
waived  by  a  writing  subscribed  by  the 
claimant  and  his  wife,  and  acknowl- 
edged and  recorded  in  the  same  man- 
ner as  the  conveyance  of  real  estate. 
Braun  v.  F6gle,  12  Ky.  Opin.  432. 

The  waiver  of  the  right  of  home- 
stead as  to  one  creditor  in  the  man- 
ner provided  by  the  statute  is  not  a 
waiver  as  to  any  other  creditor. 

Schmidt  V.   Oliges,   12   Ky.   Optn. 
753. 

§  170.  Contracts  waiving  right  in  gen- 
eral. 
The  sale  of  a  homestead  and  the 
appropriation  of  the  proceeds  to  the 
purchase  of  other  property,  not  exempt 
from  seizure  and  sale  for  debt,  or  to  a 
permanent  interest-bearing  invest- 
ment, will  be  deemed  and  treated  as 
a  voluntary  waiver  of  the  benefit  of 
the  homestead  exemption. 

Rose  &  Bro.  v.  Cookendolpher,  9 
Ky.  Opin.  815. 


A  deed  or  mortgage  which  purpoiti 
to  convey  the  whole  estate  in  land.  Id 
which  the  wife  unites  as  a  grantor. 
will,  when  legally  acknowledged  by  the 
husband  and  wife  and  recorded,  be  a 
valid  waiver  of  the  homestead  exemp- 
tion in  land  embraced  by  such  coo- 
veyance. 

Ames  V.  Mercer's  Admr..  10  K7. 
Opin. 

Where  in  a  conveyance  of  a  bus- 
band's  real  estate  he  agrees  to  re- 
linquish his  homestead  right  and  the 
value  of  the  homestead  is  credited  on 
the  purchase-money,  he  can  not  there- 
after assert  a  homestead  claim  as  to 
such  real  estate. 

Whitesides  v.  Cushenberry,  10  K}. 
Opln.  413. 

§  171.  Mortgage  or  other  incumbrance 
as  waiver  of  rights. 
A  homestead  exemption  is  not 
waived  by  the  wife  merely  joininf 
with  her  husband  in  a  mortgage  of  his 
property  to  relinquish  her  right  of 
dower. 

Mcllvaine   &   Speigel  v.  Stone,  9 
Ky.  Opin.  890. 

Where  a  mortgage  in  terms  purports 
to  convey  all  the  interest  held  by 
either  husband  or  wife  in  the  land 
mortgaged,  and  the  mortgage  is  signed 
and  acknowledged  by  the  husband 
and  wife,  the  homestead  goes  in  the 
mortgage  as  the  fee  does  in  a  deed, 
and  the  right  to  a  homestead  is  ef- 
fectually waived. 

Gaddie   v.   Hodges,    12   Ky.  Opin. 
235. 

One,  by  mortgage,  may  waive  his 
right  to  a  homestead  in  the  property 
mortgaged,  but  when  in  foreclosure 
the  real  estate  has  to  be  sold  because 
not  such  as  can  be  divided,  the  claim- 
ant is  entitled  to  the  excess  purchase- 
money  for  reinvestment  in  a  homc^ 
stead,  and  his  creditors  can  not  take 
it  from  him  by  alleging  that  it  is  his 
intention  not  to  invest  it  but  to  spend 
it  or  squander  it. 

Schmidt  v.   Oliges,   12   Ky.  Opin. 
756. 

Where  the, county  court  clerk  made 
the  following  certificate:  "I.  C.  W. 
Thompson,  county  clerk  *   •  •  stale 
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that  this  day  appeared  before  me  Andy 
J.  Robertson  and  acknowledged  the 
within  mortgage,  and  his  wife,  being 
separate  and  apart  from  her  husband, 
voluntarily  acknowledged  the  same,"  it 
was  held  that  such  an  act  by  the  wife, 
duly  certified  to  by  the  clerk,  will  ef- 
fectually waive  the  claim  for  home- 
stead. 

Henry's  Eatr.  v.  Robertson,  13  Ky. 
Opin.  683. 

§172.  Consent  to  levy  and  sale. 

The  failure  to  claim  a  homestead, 
in  a  creditor's  suit  to  sell  the  debtor's 
land  that  includes  it,  does  not  amount 
to  a  waiver  of  the  debtor's  right  to  sue 
for  and  recover  the  land. 

Stephens  v.  Comelison,  9  Ky. 
Opin.  811. 

One  entitled  to  hold  a  homestead 
exempt  from  execution  does  not  waive 
his  right  to  such  exemption  by  agree- 
ing to  pay  rent  to  the  purchaser  under 
execution,  where  he  is  coerced  into 
making  the  lease  contract 

Braun  v.  Fogle,  12  Ky.  Opin.  432. 

§177.  Estoppel  to  claim  homestead. 

A  widow  who  accepts  the  provisions 
of  her  husband's  will  can  not  claim 
a  homestead  in  his  land  as  against 
creditors  of  the  estate. 

Oschsver  v.  German  Bldg.  &  Sav. 
Assn.  of  Covington,  12  Ky.  Opin. 
217. 

V.    PROTECTION    AND    ENFORCE- 
MENT OF  RIGHTS. 

§182.  Establishment  of  right  of  exemp- 
tion in  general. 
One  not  a  party  to  a  contract,  by 
accepting  its  benefits  and  acquiescing 
in  the  arrangement  for  one  year  at 
least   constructive   notice   thereof,   is 
estopped  to  set  up  any  claim  to  the 
homestead  rights  of  the  husband. 
Bates  V.  Scobee's  Assignee,  11  Ky. 
Opin.  608. 

§198.  Allotment. 

§199. Proceedings  in  general. 

A  creditor  can  not  subject  the  home- 
stead to  the  payment  of  his  claim, 
80  long  as  it  remains  a  homestead, 
and  the  right  to  it  is  not  waived,  and 
the  homestead  must  be  set  apart  in 


the  manner  pointed  out  by  the  statute 
before  making  sale. 

Trimble  ▼.  McGuire,  12  Ky.  Opin. 
136. 

§203.  Sale  of  property  subject  to 
homestead. 
In  subjecting  land  conveyed  by  the 
husband  and  his  wife,  to  payment  of 
the  husband's  creditors,  the  homestead 
should  be  expressly  excepted. 

Shanklin  v.  Shackler,  7  Ky.  Opin. 

In  an  execution  sale  of  land,  the 
vendor  knows  what  he  is  selling  and 
the  purchaser  knows  what  he  is  buy- 
ing, so  the  debtor  can  not  be  estopped 
to  assert  a  homestead  right  where  he 
did  not  consent  to  the  sale  or  induce 
the  purchaser  to  buy. 

First  Nat.   Bank  of  Louisville  v. 
Carter,  7  Ky.  Opin.  486. 

There  is  no  remainder  in  a  home- 
stead that  can  l)e  sold  w^ile  the 
debtor  is  living. 

Cole  V.  Rhor,  10  Ky.  Opin.  631. 

Where  a  defendant  is  entitled  to  a 
homestead,  the  officer  holding  an  exe- 
cution has  no  right  to  sell  the  prop- 
erty without  setting  apart  the  de- 
fendant's homestead;  and  the  pur- 
chaser at  such  a  sale  takes  the  prop- 
erty subject  to  the  homestead,  and  as 
to  the  extent  of  its  value  he  acquires 
no  title. 

Cole  V.  Rhor,  10  Ky.  Opin.  531. 

Where  a  homestead  is  held  only  on 
a  portion  of  the  whole  of  the  land 
ordered  sold,  the  court  should  direct 
the  sale  of  the  land  not  covered  by  the 
homestead,  before  resorting  to  that 
portion  embraced  in  the  homestead. 
McGrath  v.  Berry,  10  Ky.  Opin. 
550. 

Where  the  homestead  is  not  waived 
by  a  mortgage  nor  barred  by  a  Judg- 
ment, the  land  to  be  sold  should  be 
ordered  sold  subject  to  the  homestead, 
and  such  a  Judgment  having  been  ren- 
dered, its  effect  can  not  be  enlarged 
by  facts  occuring  in  pais  before  the 
sale. 

McGrath  v.   Berry,   10   Ky.   Opin. 
550. 
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Creditors  may  cause  the  homestead 
to  be  sold  subject  to  the  rig^ht  of  oc- 
cupancy 'by  the  children  until  the 
youngest  unmarried  becomes  twenty- 
one  years  old.  * 

Russell  v.  Russell's  Assignees,  10 
Ky.  Opin.  470. 

Where  a  part  of  real  estate  con- 
veyed to  defraud  creditors  consists  of 
a  dwelling  appraised  at  $1,050,  the 
creditor  is  entitled  to  have  it  sold  if 
it  can  be  sold  for  more  than  $1,000 
and  after  the  payment  of  the  $1,000 
homestead  he  is  entitled  to  the  excess. 
Galtskill  V.  Stivers,  12  Ky.  Opin. 
665. 

Where  real  estate  is  sold  under  an 
execution  subject  to  the  homestead 
right  of  a  defendant,  and  the  holder 
of  the  Judgment  purchases  the  prop- 
erty at  such  sale,  they  must  be  held 
to  have  purchased  subject  to  a  home- 
stead right  and  to  have  acquired  no 
interest,  save  whatever  might  remain 
after  the  allowance  of  the  exemption. 
Crush  &  Fleckenstein  v.  Stewart, 
13  Ky.  Opin.  1130. 

§  208.  Actions  and  defenses. 

§213. Pleading, 

A  petition  of  a  married  woman,  not 
showing  that  she  and  her  husband 
were  occupants  and  owners  of  the 
house  and  lot  and  housekeepers  with 
a  family  prior  to  the  creation  of  the 
debt  for  which  the  property  was  sub- 
jected, fails  to  state  a  cause  of  action 
on  a  claim  of  a  homestead  exemption. 
Spray  v.  Wright,  10  Ky.  Opin.  634. 

§  214. Evidence. 

The  law  presumes  that  the  sheriff, 
in  setting  aside  a  defendant's  home- 
stead as  an  exemption,  did  his  duty, 
and  the  burden  is  on  one  charging 
failure  of  duty  to  establish  such 
charge. 

Belknap  &  Co.  v.  Robinson,  8  Ky. 
Opin.  283. 

§217. Judgment    and    enforcement 

thereof. 
Where  no  reply  Is  filed  to  a  defend- 
ant's plea  alleging  facts  showing  that 
he  is  entitled  to  a  homestead  in  land 
sought  to  be  subjected  to  debts,  it  is 
the  duty  of  the  court  to  treat  the 
allegations  in  such  a  pleading  as  true 


and  enter  Judgment  accordingly;  bat 
it  is  error  not  to  adjudge  that  the  re- 
mainder of  the  property  not  corered 
by  the  homestead  was  subject  to  the 
plaintift's  lien. 

Santa  v.  Grant,  12  Ky.  Opin.  S9. 

HOMICIDE. 

I.  THE  HOMICIDE. 

S  2.  Nature    of    act    or    omissIoD 

causing  death. 
S  5.  Cause  of  death. 

II.  MURDER. 

S    7.  Nature  and  elements  in  gen- 
eral. 
S  10.  Malice. 

S  13. Implied. 

S  21.  Degrees. 

§  28.  Intoxication. 

S  30.  Principals  and  accessories. 

III.  MANSLAUGHTER. 

8  33.  Elements  of  voluntary  man- 

slaughter. 

§  34.  Elements  of  involuntary  man- 
slaughter. 

§  38.  Sudden  passion  or  heat  of 
passion. 

9  39. In  general. 

S  41.  Provocation. 

§61.  Homicide  in  commission  of 
or  attempt  to  cimimit  other 
oftense. 

S  62. In  general. 

S  69.  Homicide  in  undue  exerdae 
of  authority  or  duty. 

S  72. ^Making  arrest  or  pre- 
venting escape  of  prisoner. 

§  74.  Negligence  in  performance  of 
lawful  act 

§  83.  Principals  and  accessories. 

IV.  ASSAULT     WITH     INTENT    TO 

KILLl 
§  93.  Defenses. 

S  94. In  general. 

§96.  Self-defense. 

§  97. Defense  of  another. 

V.  EXCUSABLE     OR     JUSTIFUBLE 

HOMICIDE. 
§108.  Self-defense. 

§  109. In  general. 

§  111. Resistance  of  arrest 

§  116. Apprehension  of  danger. 

§  117. Necessity  of  act  In  gen- 
eral. 

§  118. Duty  to  retreat. 

§  122.  Defense  of  another. 
§  125.  Accident  or  misfortune. 


1005 


HOMICIDE  I. 


(§  2)     1006 


VI.  INI>ICTME»JT     AND     INFORMA- 

TION. 

§  127.  Requisites  and  sufficiency  In 

general. 
§  129.  MaUce. 
§  133.  Time  of  offense. 
9 135.  Means   or   instrument,   and 

manner  of  use  thereof. 

VII.  EVTDEINCE. 

(A)  PRESUMPTIONS     AND     BUR- 

DEN OF  PROOF. 

§  144.  Elements  of  offense  in  gen- 
eral. 

§  146.  Malice. 

§  151.  ESxcuse  or  justification. 

(B)  ADMISSIBILITY  IN  GENERAL. 
S  154.  Identity  of  deceased. 

S  155.  Intent »  malice,  deliberation 
and  premeditation. 

§  156. In  general. 

S  158. ^Previous  threats  and  ex- 
pressions of  ill  will  by  ac- 
cused. 

§  163.  Character  and  habits  of 
parties. 

§164.  Physical  condition  of  par- 
ties. 

S 167.  Threats,  preparations,  and 
previous  attempts. 

§  169.  Circumstances  preceding 
act 

S  171.  Nature  of  act  and  attendant 
circumstances  in  general. 

$172.  Commission  or  attempt  to 
commit  other  offense  or  un- 
lawful act. 

S  180.  Intoxication. 

(186.  Self-defense. 

§  187. In  general. 

§  196.  Defense  of  another. 

(C)  DYING  DECLARATIONS. 

§  201.  Condition  of  person  making 
declaration. 

§  203. Sense       of       impending 

death. 

9  205.  Circumstances  attendant  on 
making  of  declaration. 

§  206.  Making  and  form  of  declara- 
tion. 

§  209. Written  declarations. 

§  215.  Competency  of  declaration 
as  evidence. 

S  217.  Method  of  proof. 

(D)  PROCEEDINGS  AT   INQUEST. 
8  222.  Admissibility  in  general. 

(E)  WEIGHT  AND  SUFFICIENCY. 
§224.  Self-defense. 


VIII.  TRIAL. 

(A)  CONDUCT  IN  GENERAL. 

§  259.  Course  of  trial  in  general. 

(B)  QUESTIONS  FOR  JURY. 

8  268.  Questions  of  law  or  of  fact 

in  general. 
§276.  Self-defense. 

(C)  INSTRUCTIONS. 

§  283.  Province  of  court  and  jury 
in  general. 

§  284.  Corpus  delictL 

§  285.  Eliements  of  offense  in  gen- 
eral. 

§  286.  Intent,  malice,  deliberation, 
and  premeditation. 

§  288.  Nature  and  circumstances  of 
act. 

§  292.  Elements  of  assault  with  in- 
tent to  Idll. 

§  294.  Insanity  or  intoxication. 

§  300.  Self-defense. 

§  301.  Defense  of  another. 

§  305.  Principals  and  accessories. 

§  306.  Grade  or  degree  of  offense. 

§  307. In  general. 

§  308. Murder. 

§  309. Manslaughter. 

§  310. Assault    with    intent    to 

kill. 

IX.  NEW  TRIAL. 

§  316.  Grounds  in  general. 

X.  APPEAL  AND  ERROR. 

§  330.  Presumptions    in    appellate 

court. 
8  332.  Review  of  questions  of  fact 
§  333.  Harmless  Error. 

§  339. Exclusion  of  evidence. 

§  340. Instructions. 

§  342. ^Verdict. 

§348.  ReversaL 

See  Death. 

Assault  with  deadly  weapon,  see  As- 
sault and  Battery,  §  56. 

Instruction  as  to  willful  killing,  see 
Criminal  Law,  §  822. 

L    THE   HOMICIDE. 

§  2.  Nature  of  act  or  omission  causing 
death. 
Every  person  is  held  to  contemplate 
and  to  be  responsible  for  the  natural 
consequences  of  his  own  acts«  but 
where  a  wound  inflicted  is  not  danger- 
ous in  itself,  and  death  results  from 
improper  treatment  or  from  disease 
subsequently  contracted,  not  superin- 
duced by  or  resulting  from  the  wound, 
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the    accused    is    not    punishable    for 
homicide. 

Anderson    v.    Commonwealth,    10 
Ky.  Opln.  439. 

§5.  Cause  of  death. 

Where  a  wound  is  calculated  to 
cause  death,  and  a  surgical  operation 
is  performed  at  the  Instance  of  com- 
petent physicians,  when  in  their  opin- 
ion it  becomes  necessary,  and  the 
patient  dies,  the  party  infllctincr  the 
wound  is  liable  criminally  for  the  act 
although  the  operation  may  have  been 
the  immediate  cause  of  death. 

Osbom  y.  Commonwealth,  12  Ky. 
Opln.  649. 

U.  MURDEai. 

§  7.  Nature  and  elements  in  general. 
An  intentional  killing  does  not 
necessarily  imply  the  crime  of  murder, 
since  a  killing  in  self-defense,  for  in- 
stance, would  be  an  intentional  kill- 
ing, and  yet  not  wrongful  in  the  eye 
of  the  law,  and  a  predetermination  to 
do  a  wrongful  act  without  lawful  ex- 
cuse, is  not.  of  necessity,  that  malice 
aforethought  which  is  an  essential  ele- 
ment in  the  crime  of  murder. 

Frazier  v.  Commonwealth,  10  Ky. 
Opin.  133. 

§10.  Malice. 

Malice  is  not  an  implication  of  law, 
but  a  matter  of  fact  to  be  determined 
in  a  homicide  case  by  the  jury,  as  any 
other  element  in  the  crime  of  murder, 
and  it  is  not  required  that  the  court 
should  single  it  out  from  the  other 
facts,  and  in  an  instruction  give  undue 
prominence  to  it. 

Farris  v.   Commonwealth,   10  Ky. 
Opin.  309. 

§13. Implied. 

If  one  kills  another  without  cause, 
the  law  implies  malice;  but  malice  can 
not  be  implied  from  every  deliberate, 
cruel  act  committed  by  one  person 
against  another,  for  if  the  killing  is  in 
sudden  heat  and  passion,  the  crime 
is  manslaughter  and  not  murder;  and 
no  malice  can  be  implied  where  the 
killing,  though  intended,  was  done  in 
sudden  heat  of  passion. 

Maxey   v.   Commonwealth,   8   Ky. 
Opin.  251. 


Whether  malice  in  a  homicide  cue 
may  be  implied  by  law  from  a  deliber- 
ate, cruel  act,  depends  apon  whether 
the  deliberate  and  cruel  act  is  un- 
lawful and  of  such  a  deliberate  and 
cruel  nature  as  to  indicate  a  previoDs 
determination  to  commit  the  offense 
charged;  since  an  act  may  have  been 
deliberate  and  cruel  even  unto  killio& 
and  be  excusable  by  reason  of  baring 
been  done  in  the  necessary  self-de 
fense  of  the  accused. 

Wright  V.   Commonwealth,  9  Ky. 
Opin.  929. 

§21.  Degrees. 

The  offense  of  malicious  stabbing 
with  intent  to  kill  is  not  a  degree  of 
homicide,  but  all  kind  of  offenses 
where  the  death  of  a  human  being 
results  are  degrees  of  homicide. 

Hammonds   v.    Commonwealth.  8 
Ky.  Opin.  796. 

§28.  Intoxication. 

It  is  no  defense  for  an  accused  in  a 
murder  case  to  show  that  he  was  badly 
intoxicated  at  the  time  of  the  killing, 
as  voluntary  intoxication  will  not  ex- 
cuse one  in  committing  crime. 

Finley  v.  Commonwealth,  13  Ky. 
Opin.  122. 

§30.  Principals  and  acceasorles. 

Where  three  persons  are  jointly  in- 
dicted for  murder,  and  in  the  separate 
trial  of  one  it  is  shown  that  he  was 
present  at  the  killing,  and  called  on 
one  of  the  others  to  kUl  the  deceased, 
and  struck  him  himself,  even  though 
the  blow  of  the  other  perhaps  was 
fatal,  he  la  guilty  as  a  principal  and 
the  court  correctly  refused  to  instruct 
the  Jury  that  the  guilt  or  Innocence  of 
the  defendant  was  to  be  determined 
by  that  of  the  other  who  struck  the 
fatal  blow. 

Dudley  v.  Commonwealth.  S  Ky. 
Opin.  356. 

Where  a  person  with  malice  afore- 
thought and  with  purpose  to  kill  de- 
ceased, aided  and  abetted,  such  per- 
son is  guilty  of  murder  as  principal, 
whether  his  conduct  resulted  in  the 
death  of  the  deceased  or  merely  aided 
in  such  result. 

Hammonds   v.    Commonwealth,  8 
Ky.  Opin,  796. 
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III.  MANSLAUGHTER. 

§33.  Elements  of  voluntary  man- 
slaughter. 
One  who  recklessly  fires  a  pistol  in 
a  crowded  room,  and  thereby  kills 
another  is  guilty  of  manslaughter, 
the  law  presuming  his  intention  to 
kill  from  such  reckless  conduct. 

Walls  V.   Commonwealth,   12   Ky. 
Opin.  687. 

§34.  Elements    of    involuntary    man- 
slaughter. 
Involuntary  manslaughter  is  the  kill- 
ing of  another  in  doing  some  unlawful 
act,  but  without  an  intention  to  kill, 
and  it  may  be  either  when  the  act 
is  directed  against  the  person  killed 
or   against   another   person   or   thing 
and  kills  one  not  intended  to  be  hurt. 
Quinn  v.   Commonwealth,   12   Ky. 
Opin.  343. 

§38.  Sudden   passion   or   heat  of  pas- 
sion. 

§39< In  general. 

Where  two  principals  in  the  killing 
of  a  person  both  wounded  the  de- 
ceased with  their  knives,  by  cutting 
him  in  sudden  heat  and  passion,  both 
are  guilty  of  manslaughter,  and  the  of- 
fense of  malicious  stabbing  with  in- 
tent to  kill  was  merged  in  the  higher 
offense  of  murder  or  manslaughter. 
Hammonds  v.  Commonwealth,  8 
Ky.  Opin.  796. 

One  in  a  fight  who  unlawfully  stabs 
his  adversary  in  sudden  heat  and  pas- 
sion is  guilty  of  manslaughter,  and  not 
murder,  if  his  adversary  dies  as  the 
result  of  being  thus  stabbed,  and  it 
does  not  matter  that  the  attack  was 
voluntary. 

Bowman  v.  Commonwealth.  9  Ky. 
Opin.  924. 

It  is  error  in  a  murder  case  for  the 
court  to  charge  the  Jury,  In  effect,  that 
in  order  to  reduce  the  offense  from 
murder  to  manslaughter  the  accused 
must  have  committed  the  act  under 
the  Influence  of  passion  aroused  by 
some  act  on  the  part  of  the  deceased 
which  was  likely  to  excite  violence 
and  uncontrollable  anger  in  the  ac- 
cused ;  since  it  is  not  required  in  order 
to  reduce  murder  to  manslaughter  that 
the    killing    should    have    been    done 


under  the  influence  of  uncontrollable 
passion  aroused  by  an  act  likely  to 
create  anger. 

Robinson  v.  Commonwealth,  9  Ky. 
Opin.  926. 

§41.  Provocation. 

If  one  provokes  a  combat,  or  pro- 
duces the  occasion,  in  order  to  have  a 
pretext  for  killing  his  adversary  or 
doing  him  great  bodily  harm,  the  kill- 
ing will  be  murder,  no  matter  to  what 
extremity  he  may  have  been  reduced 
in  the  combat;  but  If  he  provokes  the 
combat  or  produced  the  occasion  with- 
out any  felonious  intent,  intending  an 
ordinary  battery  merely,  the  final  kill- 
ing in  self-defense  will  be  man- 
slaughter only,  and  not  murder. 

Jenkins  v.  Commonwealth,  10  Ky. 
Opin.  76. 

§61.  Homicide    in    commission    of    or 
attempt  to  commit  other  offense. 

§62. In  general. 

Where  one  is  killed  by  another,  and 
the  killing  is  the  result  of  and  oc- 
casion by  lawless  and  reckless  hand- 
ling of  a  pistol  by  the  defendant,  his 
offense  is  manslaughter,  especially 
when  it  is  shown  that  while  under  the 
influence  of  whisky  he  is  threatening 
harm  to  another,  and  in  recklessly 
flourishing  his  pistol  and  during  the 
effort  of  friends  to  restrain  him  he 
shot  and  killed  the  deceased,  without 
intending  to  do  so,  while  intending  to 
kill  the  other  fellow. 

Ellison  V.  Commonwealth,  12  Ky. 
Opin.  665. 

§69.  Homicide    in    undue    exercise    of 

authority  or  duty. 
§  72. l\^aking   arrest   or    preventing 

escape  of  prisoner. 
The  fact  that  a  warrant  in  the  hands 
of  a  constable  was  defective  does  not 
reduce  the  offense  from  murder  to 
manslaughter,  where  the  constable 
was  acting  in  good  faith  and  using  no 
more  force  than  necessary  in  attempt- 
ing to  make  the  arrest. 

Alsop   V.   Commonwealth,    11   Ky. 

Opin.  851. 

§  74.  Negligence     in     performance     of 

lawful  act. 

Before  a  man  deals  with  a  gun  or 

pistol  as  if  it  were  not  charged,  it  is 

incumbent    upon     him    to    ascertain 
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whether  it  is  bo  or  not,  and  if  he  does 
not  use  reasonable  caution  in  this  re- 
spect, and  afterwards  upon  pulling  the 
trigger  it  unexpectedly  explodes  and 
kills  a  person,  it  will  be  manslaughter. 
Barnard  v.  Commonwealth,  8  Ky. 
Opin.  764. 

§83.  Principals  and  accessories. 

One  who  is  merely  present  and  is 
passive  and  neither  aids  nor  abets, 
advises  or  encourages  the  killing  is 
not  guilty  of  murder,  but  one  who 
maliciously  aids,  advises  and  encour- 
ages the  killing  at  the  time  of  the 
shooting  or  with  malice  confederates 
with  the  party  shooting  and  is  present 
for  the  purpose  of  committing  the  of- 
fense, and  the  person  shot  is  killed, 
the  party  so  aiding  or  abetting,  or  who 
has  so  confederated  with  another  to 
take  the  life  of  the  deceased  and  is 
present  at  the  time  of  the  killing,  is 
as  much  guilty  of  murder  as  if  he  had 
fired  the  fatal  shot  and  may  be  in- 
dicted as  principal. 

Smith   y.   Commonwealth,   11   Ky. 
Opin.  774. 

IV.    ASSAULT    WITH    INTENT    TO 

KILL. 

§93.  Defenses. 

§94. In  general. 

Where  one  being  present  engaged  in 
the  strife  that  resulted  in  the  death 
of  a  party,  although  he  had  the  right  to 
interfere  to  preserve  the  peace  and  to 
protect  his  relative  from  the  assault 
of  the  deceased,  he  had  no  right  to 
use  more  force  than  was  reasonably 
necessary  for  that  purpose. 

Raske  v.  Commonwealth,   10  Ky. 
Opin.  964. 

§  96. Self-defense. 

Where,  after  an  altercation,  the  de- 
ceased went  away  and  was  entirely 
out  of  danger,  and  then  voluntarily  re- 
turned with  the  avowed  purpose  of  re- 
newing the  fight,  and  in  attempting  to 
carry  out  such  purpose  lost  his  life 
by  being  shot  by  the  accused,  the 
accused's  right  of  self-defense  was  as 
perfect  as  if  he  had  not  fired  at  the 
deceased  in  the  former  encounter; 
where  he  was  at  his  home,  and  was 
not  bound  to  retreat,  and  if  he  believed 
and  had  reasonable  ground  to  believe 


I  that  if  he  stood  Ills  ground  the  de- 
ceased would  take  Uis  life  or  do  him 
I  serious  bodily  harm,  he  had  a  right  to 
I  shoot,  and  is  excusable  on  the  ground 
'  of  self-defense  and  apparent  necessity. 
I  Skaggs  V.  Commonwealth,  10  Ky. 
Opin.  604. 

I  §  97. Defense  of  another. 

If  at  the  time  a  defendant  stabs  an- 
other he  had  reasonable  ground  to 
believe  and  did  believe  that  the  de- 
ceased was  about  to  kill  another  or 
do  him  great  bodily  injury,  such  de- 
fendant had  a  right  to  employ  such 
means  as  may  have  been  reasonably 
necessary  to  avert  the  apparently  im- 
pending danger;  and  whatever  one 
may  lawfully  do  in  his  own  defense 
another  may  lawfully  do  for  him. 
Smith  v.  Commonwealth,  9  Ky. 
Ot)in.  363. 

V.    EXCUSABLE    OR    JUSTIFIABLE 
HOMICIDE. 

§  106.  Self-defense. 

§109, In  general. 

In  order  to  justify  a  killing  on  the 
grounds  of  self-defense,  the  person  as- 
sailed must  actually  believe  or  be 
convinced  that  he  is  in  danger,  but 
he  is  not  bound  to  haye  more  than 
reasonable  grounds  to  base  his  belief 
or  conviction  on. 

Price  &  Mattis  v.  Commonwealth, 
11  Ky.  Opin.  888. 

In  a  criminal  case,  if  there  is  any 
evidence  tending  to  show  that  ac- 
cused was  defending  himself  or  prop- 
erty when  he  killed  the  deceased,  the 
accused  is  Entitled  to  an  affirmative 
instruction  upon  the  hypothesis  of  self- 
defense  and  apparent  necessity. 

Sparks  v.  Commonwealth,  13  Ky. 
Opin.  484. 

§  111, Resistance  of  arrest. 

While,  in  an  attempt  to  arrest  a  per- 
son for  a  public  oftense,  the  officer 
or  private  person  may  not  in  every 
respect  comply  with  the  strict  letter 
of  the  law,  still  the  person  arrested  or 
attempted  to  be  arrested  has  no  right 
to  take  life,  except  to  protect  his  own 
life  or  himself  from  great  bodily  harm. 
Bowling  V.  Commonwealth,  13  Ky. 
Opin.  1110. 
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§  116d ^Apprehension  of  danger. 

If  the  defendant  and  the  deceased 
met  without  design  or  contrivance  on 
the  part  of  defendant,  he  would  not 
necessarily  be  guilty  because  he  com- 
menced the  conflict;  but  if  they  met 
otherwise  than  by  design  of  the  de- 
fendant, and  he  found  himself  in  ap- 
parent danger  without  any  fault  on  his 
part  at  the  time,  his  right  of  self- 
defense  was  unaffected  by  any  pre- 
vious altercation. 

Botts    y.    Commonwealth,    8    Ky. 
Opin.  37. 

Under  the  defense  of  self-defense 
in  a  murder  charge,  the  rule  is  that 
when  one  believes  and  has  reason- 
able ground  to  believe  that  he  is  in 
danger  of  immediately  losing  his  life, 
or  of  sustaining  great  bodily  injury  at 
the  hands  of  another,  he  has  a  right 
to  do  whatever  is  apparently  neces- 
sary for  his  own  security;  but  he  must 
act  rationally,  in  view  of  all  the  facts 
and  circumstances,  however  if  these 
are  such  that  there  is  no  other  ap- 
parent safe  means  of  escaping  the 
danger,  he  may  legally  slay  his  ad- 
versary. 

KrsmeT  v.  Commonwealth,  8  Ky. 
Opin.  428. 

Where  an  altercation  took  place  on 
defendant's  premises,  the  defendant 
had  the  right  to  require  the  deceased 
to  leave  the  premises,  and  on  his  re- 
fusal, to  use  such  means  as  were 
necessary  to  make  him  leave,  and  if 
the  deceased  assaulted  the  defendant 
with  a  deadly  weapon,  or  for  the  pur- 
pose of  taking  his  life  or  inflicting 
great  bodily  harm,  the  defendant  had 
the  right  to  defend  himself,  and  for 
this  purpose  to  use  such  force  as  was 
necessary,  or  apparent  to  him  to  be 
necessary,  to  avoid  the  danger,  and  if 
in  so  doing  he  killed  his  adversary  it 
is  self-defense. 

Moore   v.    Commonwealth,    9   Ky. 
Opin.  789. 

To  excuse  a  person  who  takes  the 
life  of  another  upon  the  ground  of 
self-defense,  the  accused  must  have 
believed  and  had  reasonable  grounds 
to  believe  that  he  was  at  the  time  in 
imminent  danger  of  great  bodily  harm 
or  loss  of  life  at  the  hands  of  the  per- 


son slain  and  €hat  he  had  not  other 
apparently  safe  means. 

Morris  v.  Commonwealth,  13  Ky. 
Opin.  87. 

§  117. Necessity  of  act  in  general. 

A  party  to  an  altercation  has  a  right 
to  act  upon  appearances  as  they  seem 
to  him  in  defending  himself,  but  he 
must  act  reasonably  and  upon  reason- 
able grounds,  and  he  must  believe  that 
he  is  in  danger,  and  he  must  have 
reasonable  grounds  for  so  believing, 
and  he  must  judge  reasonably  and  the 
jury  have  a  right  to  determine 
whether  he  has  done  so. 

Palmer  v.  Commonwealth,  13  Ky. 
Opin.  68. 

§118. Duty  to  retreat. 

If  one  is  assaulted  with  deadly 
weapons  in  such  manner  as  reason- 
ably appears  to  endanger  his  life  or  to 
inflict  on  him  great  bodily  harm,  ne 
is  not  bound  to  retreat  but  may  law- 
fully defend  himself  by  using  such 
means  as  are  necessary  or  reasonably 
appear  to  be  necessary  to  protect  him- 
self against  the  assailant,  where  he 
did  not  first  assault  the  deceased  nor 
bring  on  the  difficulty. 

Little  V.   Commonwealth,   13   Ky. 
Opin.  869. 

§122.  Defense  of  another. 

Where  the  defense  in  a  murder  case 
is  that  the  accused  shot  in  order  to 
prevent  the  deceased  from  killing  his 
brother,  and  the  proof  shows  that  the 
accused  and  his  brother  were  both  in 
a  fight  with  the  deceased  and  that  the 
brother  struck  the  first  blow,  the  ac- 
cused can  not  complain  of  an  instruc- 
tion to  the  effect  that  if  the  accused 
killed  the  deceased  by  shooting  him 
when  it  was  not  necessary  and  did 
not  reasonably  appear  to  him  to  be 
necessary  to  protect  himself  or  brother 
from  great  bodily  harm  then  threaten- 
ing them  or  one  of  them,  they  must 
find  him  guilty. 

Sopher  v.   Commonwealth,   9   Ky. 
Opin.  106. 

One  may  legally  take  the  life  of  an- 
other to  protect  a  relative  or  a  strang- 
er, if  from  his  viewpoint  and  the  cir- 
cumstances existing  it  appeared  to 
him  to  be  necessary  to  do  so,  and  an 
instruction  from  which  the  jury  may 
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get  the  idea  that  one  may  not  legally 
take  life  to  save  a  stranger's  life  or 
to  save  such  stranger  from  danger  of 
great  bodily  barm*  is  erroneous. 

Roberts  v.  Commonwealth,  9  Ky. 
Opln.  198. 

One  may  lawfully  do  in  the  defense 
of  the  person  of  another  all  that  he 
might  lawfully  do  if  the  danger  threat- 
ening or  apparently  threatening  that 
other  were  threatening  or  apparently 
threatening  himself. 

Robinson  v.  Commonwealth,  9  Ky. 
Opln.  926. 

§  125.  Accident  or  misfortune. 

One  who  kills  another  without 
malice  and  with  no  intention  to  kill 
by  snapping  a  pistol  and  pointing  it  at 
another  believing  it  not  to  be  loaded, 
is  not  guilty  if  he  has  used  such  dili- 
gence as  an  ordinarily  prudent  person 
would  have  deemed  necessary  to  satis- 
fy himself  that  the  pistol  was  not 
loaded,  and  did  in  fact  believe  it  was  i 
not  loaded. 

Barnard  v.  Commonwealth,  8  Ky. 
Opin.  764. 

VI.    INDICTMENT    AND    INFORMA- 

TION. 

§  127.  Requisites    and     sufficiency     in 
general.  ' 

An  indictment  substantially  in  the 
language  of  the  statute  is  generally,  i 
though    not    always,    sufficient;     and 
where  it  is  charged  that  the  defendant  , 
did,  on  the  3d  day  of  December,  1875, 
in   the   county   of   Barren,   unlawfully 
shoot  at  E.  B.  Dearing  with  a  pistol 
and  with  intention  to  kill  said  Dear-  > 
ing,  but  did  not  wound  said  Dearing,  I 
it  is  sufficient.  ! 

Commonwealth     v.     Crumpton,     9 
Ky.  Opln.  614. 

An  indictment  is  good  which  charges 
that  the  defendant  "did  wilfully,  felon- 
iously, and  of  his  own  malice  afore- 
thought, kill  and  murder  his  mother, 
Mrs.  Stewart,  by  hitting  her  with  a 
rock." 

Stewart  v.  Commonwealth,  9  Ky. 
Opin.  793. 

An  indictment  is  sufficient  which 
alleges   that  the  accused   did   unlaw- 


fully shoot  and  wound  a  named  per- 
son with  an  intention  to  kill  him. 
Owens  V.  Commonwealth,  10  Ky. 
Opln.  659. 

In  an  indictment  for  homicide,  the 
fact  that  the  deceased  was  an  officer 
acting  in  the  discharge  of  his  dut7 
when  he  was  killed  need  not  be  al- 
leged. 

Alsop   V.   Commonwealth,   11  Ky. 
Opin.  851. 

§129.  Malice. 

A  person  indicted  for  homicide  is 
not  entitled  to  be  informed  by  the  In- 
dictment of  the  quality  or  quantity  of 
the  evidence  relied  on  to  prove  his 
malice. 

Alsop   v.   Commonwealth,   11  Ky. 
Opin.  851. 

In  an  indictment  for  homicide  it  Is 
not  essential  that  the  evidence  relied 
on  to  fix  the  malice  alleged  should  be 
set  forth. 

Alsop  V.   Commonwealth,  11  Ky. 
Opin.  851. 

§  133.  Time  of  offense. 

Time  is  not  a  material  ingredient  of 
the  offense  of  manslaughter,  and  an 
indictment  is  not  bad  when  it  charges 
that   the   offense   was    committed   on 

the  —  day  of .  188 — .  for  by  such 

charge  it  is  shown  that  the  offense 
was  committed  before  the  retom  of 
the  indictment.  ^ESspecially  is  this 
shown  by  the  use  of  the  terms  "did 
feloneously  •  ♦  •  kill."  etc. 

Price  ft  Matthis  v.  Commonwealth. 
11  Ky.  Opin.  888. 

§  135.  Means  or  instrument,  and  man- 
ner of  use  thereof. 
Generally  an  indictment  for  a  statu- 
tory offense  is  sufficient  if  it  be  in  the 
words  of  the  statute,  but  this  is  not 
always  true,  since  in  charging  one 
with  unlawfully  shooting  at  another 
with  intent  to  kill  or  wound  it  is  not 
sufficient  to  merely  allege  that  the  ac- 
cused shot  at  another  with  intent  to 
kill,  for  the  fact  of  shooting  at  an- 
other does  not  necessarily  imply  the 
use  of  a  weapon  sufficient  to  kill  or 
wound,  because  it  may  be  done  with 
an  instrument  totally  insufficient  and 
under  circumstances  showing  no 
criminal  intent,  and  in  such  an  indict- 
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ment    it    must    be    alleged    that    the 
weapon  used  was  a  deadly  weapon. 
Commonwealth  v.  McElroy,  11  Ky. 
Opin.  242. 


VII.  EVIDENCE. 

(A)  PRESUMPTIONS  AND  BURDEN 

OF    PROOF. 

§  144.  Elements  of  offense  in  general. 
The  facts  necessary  to  show  prima 
facie  the  guilt  of  an  accused  person 
are  required  to  be  proved  beyond  a 
reasonable  doubt,  but  facts  which  go 
to  excuse  the  killing,  in  a  murder,  or 
to  mitigate  the  offense,  need  not  be  so 
proven,  but  it  is  sufficient  if  on  the 
evidence  the  jury  entertain  a  reason- 
able doubt  whether  or  not  matters  of 
excuse  or  in  mitigation  have  been  es- 
tablished. 

Roberts  v.  Commonwealth,  9  Ky. 
Opin.  198. 

§146.  Malice. 

'  Malice  in  a  murder  case  must  be 
proven  like  any  other  ingredient  of 
the  offense  of  murder,  and  it  is  for  the 
jury  to  say  whether  from  the  facts 
or  a  fair  inference  therefrom  it  ex- 
isted fn  the  bosom  of  the  party  taking 
the  life  of  his  fellowman,  and  whether 
life  is  taken  with  malice  or  in  the  ab- 
sence of  malice  and  in  sudden  heat 
and  passion  is  with  the  jury  and  not 
the  court 

Chambers    v.    Commonwealth,    13 
Ky.  Opin.  149. 

§  151.  Excuse  or  justification. 

Where,  in  a  prosecution  for  homicide 
the  commonwealth  has  shown  the  kill- 
ing: on  the  part  of  the  accused  without 
mitigating  circumstances  or  excuses, 
the  burden  is  on  the  party  charged  to 
show  justi-flcation  in  order  to  entitle 
him  to  acquittal. 

Moore   v.   Commonwealth,   7    Ky. 
Opin.  218. 

(B)  ADMISSIBILITY    IN    GENERAL. 

§  154.  Identity  of  deceased. 

It  is  impossible  to  always  prove  by 
direct  testimony  the  identity  of  a  per- 
son or  object,  and  witnesses  in  identi- 
fying a  corpse  are  allowed  to  express 
their  beliefs  or  give  their  opinions  as 


to  such  identity,  or  even  to  deduce  in- 
ferences respecting  the  fact  in  ques- 
tion from  other  facts,  provided  these 
facts  are  within  their  personal  knowl- 
edge. 

Shuck   V.    Commonwealth,    9    Ky. 
Opin.  440. 

§  155.  Intent,  malice,  deliberation  and 

premeditation. 

§156. in  general. 

In  a  charge  of  murder  the  coolness 
and  deliberation  with  which  the  slayer 
acted  may  furnish  strong  evidence 
that  his  act  was  prompted  by  malice 
and  was  not  caused  by  sudden  heat  of 
passion  excited  by  provocation,  but  the 
inference  to  be  drawn  from  his  cool- 
ness and  deliberation  under  provoca- 
tion is  one  of  fact  for  the  jury,  and 
they  should  be  left  to  make  it  or  not 
as  their  own  judgments  may  dictate, 
free  from  any  direction  of  the  court. 
Jenkins  v.  Commonwealth,  10  Ky. 

Opin.  76. 

§  158. Previous  threats  and  expres- 
sions of  ill  will  by  accused. 
Where  no  difficulty  had  occurred  be- 
tween the  accused  and  the  person  kill- 
ed, and  no  threat  or  demonstration  of 
anger  had  been  made  by  the  accused 
toward  any  one,  it  was  error  to  admit 
evidence  of  a  witness  that  on  the  day 
of  the  killing  the  defendant  had  said, 
''That  he  could  shoot  a  man  just  to 
see  him  kick,"  where  the  witness  said 
that  the  words  were  spoken  in  a 
jocular  manner  and  no  reference  to  the 
accused  or  any  one  else,  and  the  ac- 
cused was  in  a  good  humor  and  laugh- 
ing at  the  time. 

Greenwade  v.  Commonwealth,  10 
Ky.  Opin.  127. 

In  the  trial  of  one  charged  with 
murder,  evidence  is  admissible  show- 
ing threats,  menaces,  assaults,  lying 
in  wait,  carrying  arms,  the  character 
of  the  deceased  for  lawlessness  or 
violence,  the  circumstances  of  the 
meeting  and  other  facts  showing  that 
the  slayer  was  in  peril  at  the  time  ot 
the  killing,  or  that  he  had  reasonable 
grounds  for  believing  he  was  in  peril, 
for  the  purpose  of  showing  that  there 
was  grounds  for  believing  he  was  then 
in  danger. 

Brown  v.  Commonwealth,  10  Ky. 
Opin.  375. 
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§  163.  Character  and  habits  of  parties. 
When  in  a  murder  trial  it  appears 
that  a  short  time  before  the  killing 
the  deceased  had  been  placed  under 
bond  on  application  of  defendant,  to 
keep  the  peace  and  bti  of  good  be- 
havior toward  defendant,  the  record  of 
such  proceeding  is  admissible  to  show 
the  tendency  of  defendant  to  resort  to 
the  law  rather  than  to  violence  and 
because  it  served  to  illustrate  the 
character  of  deceased. 

Kramer  v.  Commonwealth,  8  Ky. 
Opin.  428. 

§  164.  Physical  condition  of  parties. 

In  a  charge  of  murder,  where  self- 
defense   is   relied    upon,   evidence   of 
bruises  on  the  defendant  shortly  after 
the  offense  is  committed,  is  admissible. 
Kramer  v.  Commonwealth,  8  Ky. 
Opin.  428. 

A  defendant  in  a  charge  of  homicide, 
asserting  self-defense,  should  be  per- 
mitted to  prove  the  state  of  his  cloth- 
ing and  the  bruised  condition  of  his 
face  on  the  evening  succeeding  the 
affray. 

Wainscott    v.    Commonwealth,    8 
Ky.  Opin.  639. 

§  167.  Threats,  preparations,  and  pre- 
vious attempts. 
It  was  not  error  to  refuse  to  admit 
proof  that  immediately  after  defendant 
stabbed  the  deceased  and  had  himself 
been  shot,  that  other  parties  proposed 
to  go  into  the  room  where  defendant 
was,  "and  if  he  was  not  dead  to  finish 
him;'*  for  a  conspiracy  by  others  to 
kill  defendant  after  he  had  fatally 
stabbed  the  deceased  would  not  tend 
to  Justify  the  killing,  since  it  could  not 
be  material  so  far  as  appellant  was 
concerned  whether  such  conspiracy 
then  existed  or  not. 

Botts    V.    Commonwealth,    8    Ky. 
Opin.  37. 

In  a  charge  of  murder,  where  threats 
have  been  made  by  the  deceased 
against  the  life  of  the  defendant,  and 
some  of  them  communicated  to  de- 
fendant, all  are  admissible  as  evi- 
dence. 

Kramer  v.  Commonwealth,  8  Ky. 
Opin.  428. 


It  is  not  error  to  refuse  to  allow  the 
defendant  in  a  criminal  case  to  prove 
threats  upon  his  life  made  by  the  de- 
ceased, where  there  is  no  offer  to 
prove  that  such  threats  were  com- 
municated to  defendant  before  the 
killing. 

Shipp    v.    Commonwealth.    8   Ky. 
Opin.  652. 

In  a  homicide  case  threats  said  to 
have  been  made  by  the  deceased  to 
kill  the  accused  are  not  admissible  in 
evidence,  when  it  is  not  shown  that 
they  were  communicated  to  the  ac- 
cused prior  to  the  killing. 

Shackelford  v.  Commonwealth.  12 
Ky.  Opin.  266. 
It  is  not  allowable  in  a  murder 
trial  to  prove  threats  made  by  the 
deceased  ten  or  twelve  days  before  the 
killing,  by  way  of  proving  the  action 
and  conduct  of  the  deceased,  where 
such  threats  were  not  communicated 
to  the  defendant  until  after  the  kill- 
ing. 

Letcher  v.  Commonwealth,  13  Ky. 
Opin.  1. 

§169.  Circumstances  preceding  act 

It  is  error  in  the  trial  of  a  murder 
case  to  admit  evidence  of  proceedings 
which  occurred  away  from  the  place 
where  the  homicide  took  place,  be- 
tween one  person  and  the  deceased, 
in  which  the  deceased  abused  sach 
person,  the  defendant  not  being  pres- 
ent and  having  no  knowledge  of  what 
occurred  there. 

Sewell  V.  Commonwealth,  11  Ky. 
Opin.  213. 

A  warrant  addressed  to  the  chief  of 
police  of  a  city  and  sent  by  the  chief 
of  police  to  a  constable  of  a  township, 
with  a  letter  directing  the  constable  to 
arrest  the  defendant,  was  admissible 
in  evidence  in  the  prosecution  of  the 
defendant  for  killing  the  constable 
while  attempting  to  arrest  defendant, 
where  defendant  knew  that  the  de- 
ceased was  a  constable. 

Alsop  V.    Commonwealth,  11   Ky. 
Opin.  851. 

Where  in  a  homicide  case  the  evi- 
dence tends  to  show  that  the  defend- 
ant did  the  killing  in  self-defense,  a 
statement  of  defendant's  wife  to  a 
witness  to  the  effect  that  the  witness 
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should  go  away,  that  the  appellant 
had  gone  after  his  pfstol,  made  a 
moment  before  the  killing,  which  took 
place  in  the  highway  Just  outside 
of  the  house,  and  the  wife's  statement 
was  not  made  in  the  presence  or 
hearing  of  either  the  deceased  or  de- 
fendant, such  a  statement  is  hearsay 
and  not  admissible. 

Huffman    v.     Commonwealth,     13 
Ky.   Opin.   14. 

It  is  error  for  the  trial  court  in  a 
homicide  case  to  refuse  to  permit  a 
declaration  of  the  deceased,  made  a 
short  time  before  he  advanced  to  the 
store  house  of  the  accused,  to  go  to 
the  jury  where  the  declaration  accom- 
panied with  an  oath  was  that  he  was 
going  to  take  the  town  of  Lilly;  for, 
while  the  threat  in  terms  was  not 
directed  at  the  accused,  there  can  be 
no  doubt  he  meant  them  or  one  of 
them,  especially,  since  his  friend  had 
just  returned  from  the  store  of  the 
accused  and  reported  to  decedent  that 
"he  had  housed  Lilly,"  and  it  is  clear 
the  declaration  excluded  had  direct 
reference  to  the  accused. 

Sparks  v.  Commonwealth,  13  Ky. 
Opin.  484. 

§  171.  Nature  of  act  and  attendant  cir^ 

cumatances  in  general. 

Where  the  commonwealth,  in  a  trial 

of  one  charged  with  murder,  proves 

a  statement  made  by  the  accused  to 

the  officer  arresting  him,  in  the  nature 

of  an  admission,  it  is  reversible  error 

for  the  court  to  sustain  an  objection 

made  by  the  state  to  evidence,  showing 

the  whole  of  the  conversation  between 

the  accused  and  the  arresting  officer, 

and  when  one  part  of  a  conversation 

is  introduced  to  show  a  confession  of 

the  crime  the  defendant  has  the  right 

to  have  the  whole  of  what  was  said  in 

the  conversation  laid  before  the  jury. 

MuUins  V.  Commonwealth,  11  Ky. 

Opin.  527. 

§  172.  Commiation  or  attempt  to  com- 
mit  other   offense   or    unlawful 
act. 
When  an  accused  is  on  trial  for  mur- 
der,  an    indictment   against   him   for 
carrying  concealed  a  deadly  weapon 
is  not  admissible  in  evidence  against 


him,  and  even  if  it  were  competent 
evidence  for  any  purpose  it  should 
have  been  proved  by  the  record  and 
not  by  verbal  testimony. 

Shipp    V.    Commonwealth,    9    Ky. 
Opin.  463. 

§  180.  Intoxication. 

Drunkenness  may  be  proved  in  a 
murder  case  to  rebut  proof  or  infer- 
ence of  malice,  but  for  no  other  pur- 
pose; and  where  one  charged  with 
murder  is  convicted  only  of  man- 
slaughter, an  offense  of  which  malice 
is  not  an  ingredient,  he  is  not  preju- 
diced by  the  refusal  of  the  court  to 
instruct  on  that  subject. 

Robinson    v.    Commonwealth,    10 
Ky.  Opin.  109. 

§  186.  8e  If -defense. 

§187. In  general. 

Evidence  in  a  case  where  the  de- 
fendant is  accused  of  shooting  with 
intent  to  kill,  and  is  seeking  to  defend 
on  the  ground  of  self-defense,  is  inad- 
missible on  behalf  of  the  state,  when 
such  evidence  tends  only  to  show  what 
might  appear  to  the  jury  to  be  rea- 
sonable belief  of  great  bodily  danger 
instead  of  what  should  appear  rea- 
sonable belief  of  danger  on  the  part 
of  the  accused,  since  in  such  a  case 
it  is  not  an  inquiry  as  to  what  the 
danger  actually  was,  but  what,  under 
the  circumstances,  it  appeared  to  be 
to  the  accused. 

May    V.    Commonwealth,    11    Ky. 
Opin.  396. 

If  the  accused  did  the  shooting  un- 
der circumstances  from  which  he  had 
reasonable  grounds  to  believe  and  did 
believe  that  he  was  in  danger  of  los- 
ing his  life  or  of  suffering  great  bodily 
harm  at  the  hands  of  the  person  shot, 
the  accused  is  justified  and  acted  in 
self-defense. 

May    V.    Commonwealth,    11    Ky. 
Opin.  396. 

§196.  Defense  of  anotiier. 

What  a  man  in  peril  of  his  life  or 
great  personal  injury  may  lawfully  do 
in  his  own  self-defense,  another  per- 
son may  lawfully  do  for  him. 

Deskins  v.  Commonwealth,  10  Ky. 
Opin.   350.' 
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(C)    DYING    DECLARATIONS. 

§201.  Condition  of  person  making  dec- 
laration. 

§203. Sense  of  Impending  death. 

To  be  admissible  as  evidence  dying 
declarations  must  be  made  under  a 
sense  of  impending  death,  and  there 
must  be  an  impression  of  almost  im- 
mediate dissolution. 

Wainscott    v.    Commonwealth,    8 
Ky.  Opin.  639. 

Where  the  attending  physician  of 
one  who  has  been  shot  after  exami- 
nation states  to  his  patient  that  his 
recovery  is  impossible  and  the  physi- 
cian then  believes  that  the  patient 
has  himself  no  hope  of  recovering  at 
the  ^ime  he  made  a  declaration  as  to 
who  shot  him,  such  dying  declaration 
is  admissible  in  evidence. 

McGee  v.  Commonwealth,  10  Ky. 
Opin.  84. 

It  is  incumbent  on  the  prosecution 
in  a  murder  trial  not  only  to  show  that 
a  declaration  offered  in  evidence  was 
made  in  the  view  of  approaching 
death,  but  the  facts  stated  in  such  dec-  j 
laration  must  have  such  relation  to 
the  act  of  killing  as  renders  them 
admissible  In  evidence,  and  where 
other  evidence  introduced  by  the  prose- 
cution shows  that  there  was  a  con- 
siderable interval  between  the  facts 
first  stated  and  the  fatal  meeting,  the 
part  of  the  declaration  pertaining  to 
the  facts  first  stated  should  be  re- 
jected. 

Drake  v.   Commonwealth,   10   Ky. 
Opin.  381. 

A  declaration,  made  by  one  suffering 
from  an  injury  after  he  is  Informed 
by  the  surgeon,  that  he  can  only  live 
a  short  time,  he  believing  what  is 
told  him,  Is  admissible  as  a  dying 
declaration  against  one  accused  of  his 
murder. 

Drake  v.   Commonwealth,   10   Ky. 
Opin.  381. 

A  declaration  made  by  a  wounded 
person  within  a  half  of  an  hour  after 
being  wounded  and  more  than  forty 
days  before  he  died,  preceded  by  his 
statement  that  "he  had  fears  that  he 
would  not  recover  from  his  wound 
and  that  he  desired  to  make  a  state- 
ment, so  as  no  false  impression  should 


go  out  in  regard  to  the  matter,"  is  ad- 
missible as  a  dying  declaration,  since 
the  statement  shows  that  the  deceased 
was  under  the  belief  that  his  wound 
would  prove  fatal. 

Mackey  v.  Commonwealth,  11  Ky. 
Opin.  209. 

§205.  Circumstances  attendant  on 
making  of  declaration. 
The  fact  that  deceased  was  not  ad- 
vised by  his  physician  as  to  his  con- 
dition, and  did  not  seek  spiritual  com- 
fort, does  not  destroy  the  effect  of 
his  dying  declarations,  where  they 
were  made  under  a  sense  of  impend- 
ing death. 

Moore   V.    Commonwealth,   7  Ky. 
Opin.  218. 

§  206.  Making  and  form  of  declaration. 
A  written  statement  made  out  and 
signed  by  parties  other  than  the  de- 
ceased when  not  shown  to  have  been 
read  to  the  deceased  and  adopted 
by  him  as  his  version  of  the  tragedy, 
is  not  competent  as  a  dying  declara- 
tion.. 

Babbitt  v.  Commonwealth,  5  Ky. 
Opin.  522. 


§209.- 


-Written  declarations. 


Where  a  dying  declaration  reduced 
to  writing  is  held  inadmissible  as  evi- 
dence, it  does  not  follow  that  a  parol 
dying  declaration  is  not  admissible; 
and  when  a  written  declaration  is  ex- 
cluded on  motion  of  the  accused  in  a 
murder  trial  the  ruling  will  not  pre- 
vent parol  dying  declarations  other- 
wise admissible  from  being  admitted 
as  evidence  against  the  accused. 
McGee  v.  Commonwealth,  10  Ky. 
Opin.  84. 

The  law  does  not  require  dying  dec- 
larations to  be  reduced  to  writing,  and 
where  they  are  written  they  are  not 
required  to  be  attested.  Oral  decla- 
rations may  be  admissitAe  in  evi- 
dence. 

Drake  v.   Commonwealth,   10  Ky. 
Opin.  381. 

§215.  Competency    of    declaration    as 
evidence. 
If  dying  declarations  are  admitted  in 
evidence,  their  credibility  is  a  ques- 
tion for  the  jury. 

Moore   v.    Commonwealth,    7   Ky. 
Opin.  218. 
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In  order  to  make  a  dying  declara- 
tion admissible,  the  deceased  must 
have  believed,  at  the  time  it  was  made, 
that  he  was  at  the  point  of  death, 
and  must  have  been  without  hope 
or  expectation  of  recovery. 

Proctor  V.  Conmionwealth,  9  Ky. 
Opin.  472. 

There  is  no  error  in  allowing  a 
witness  to  testify  orally  to  the  dying 
statements  of  deceased  after  the 
written  statement  had  been  read, 
where  the  oral*  statements  were  simp- 
ly an  elaboration  of  what  is  contained 
in  the  writing,  and  are  not  contradic- 
tory to  the  writing. 

Bailey  v.   Commonwealth,  11  Ky. 
Opin.  178. 

In  order  that  dying  declarations  may 
be  introduced  by  the  state  against  the 
accused,  they  should  be  confined  to 
facts  and  can  not  be  allowed  to  ex- 
tend to  mere  matters  of  opinion;  but 
where  the  declaration  is  offered  by 
the  accused  it  should  be  permitted 
from  necessity  and  for  the  reason  that 
the  deceased  is  so  likely  to  be  telling 
the  truth  when  he  in  the  presence  of 
approaching  death  declares  himself  to 
have  been  alone  blamable  and  his 
slayer  excusable. 

Haney  v.  Commonwealth,  12  Ky. 
Opin.   207. 

A  dying  declaration,  which  is  an  ex- 
pression of  the  deceased's  opinion 
that  the  accused  was  blameless,  is  ad- 
missible in  behalf  of  an  accused  to 
explain  the  intent  and  motive  with 
which  he  was  actuated  in  the  part 
he  played,  and  will  always  aid  the 
jury  in  understanding  the  true  nature 
and  object  of  his  acts  as  proved  by 
other  witnesses. 

Haney  v.  Commonwealth,  12  Ky. 
Opin.  207. 

While  it  is  the  general  rule  that 
matters  of  opinion  or  belief  are  ex- 
cluded as  evidence,  an  exception  is 
made  allowing  the  declarations  of  the 
deceased,  in  a  homicide  case,  in  behalf 
of  the  accused,  where  they  will  explain 
the  acts  and  conduct  of  the  deceased 
or  show  his  feelings,  motive,  intent 
or  belief,  when  they  are  essential  to 
qualify  or  aggravate  his  conduct. 

Haney  v.  Commonwealth,  12  Ky. 
Opin.  207. 
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§217.  Method  of  proof. 

Dying  ^declarations   may  be   estab- 
lished by  oral  evidence. 

Babbitt  v.  Commonwealth,  5  Ky. 
Opin.  522. 


(D)    PROCEEDINGS  AT  INQUEST. 

§222.  Admissibility  In  general. 

In  the  trial  of  one  charged  with  mur- 
der, the  minutes  made  by  the  acting 
coroner  at  the  inquest  on  the  body  of 
the  person  whom  the  accused  is 
charged  with  killing,  are  not  admis- 
sible in  evidence  for  any  purpose. 
Brown  v.  Commonwealth,  13  Ky. 
Opin.  838. 


(E)   WEIGHT  AND  SUFFICIENCY. 

§244.  Self-defense. 

One  who  Is  the  aggressor  in  a  fight 
and  makes  an  unprovoked  attack  upon 
another  can  not  be  held  to  be  acting 
in  self-defense  when  he  kills  the  per- 
son attacked  in  attempting  to  ward 
off  the  blows  of  the  person  attacked; 
since  one  can  not  provoke  an  attack 
for  the  purpose  of  an  excuse  to  take 
life  and  then  go  acquit  on  the  ground 
that  he  took  life  in  defense  of  him- 
self. 

Mlddleton   v.    Commonwealth,    12 
Ky.  Opin.  655. 

If  one  charged  with  murder  at  the 
time  of  the  offense  had  reasonable 
grounds  to  believe  and  did  believe  that 
he  was  in  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm  from 
the  deceased,  then  he  had  the  right  to 
use  such  means  as  reasonably  ap- 
peared to  him  to  be  necessary  to  pro- 
tect himself  from  the  impending  dan- 
ger. 

Stivers  V.  Commonwealth,  12  Ky. 
Opin.  657. 


VIIL    TRIAL. 
(A)    CONDUCT   IN   GENERAL. 

§259.  Course  of  trial  in  general. 

On  the  trial  of  a  felony  case,  the 
indictment  is  required  by  Crim.  Code 
(1876),  §§  155,  219,  to  be  twice  read, 
once  by  the  clerk  to  the  defendant, 
which  may  be  dispensed  with  by  his 
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consent,  and  once  to  the  Jury  by  the 
clerk  or  commonwealUi's  attorney. 
Galloway  v.  Commonwealth,  11  Ky. 
Opln.  951. 

(B)  QUESTIONS  FOR  JURY. 

§268.  Questions  of  law  or  of  fact  In 
general. 
Where  malice  is  an  essential  ingre- 
dient in  a  crime,  the  Jury  should  be 
left  to  find  that  it  exists  or  does  not 
exist,  the  same  as  it  is  left  to  them 
to  find  the  killing  in  a  homicide  case. 
Banks  v.  Commonwealth,  10  Ky. 
Opin.  297. 

§276.  Self-defense. 

It  was  for  the  Jury,  and  not  the 
court,  to  determine  whether  or  not, 
when  considered  in  connection  with 
all  the  evidence  in  the  case,  they 
Justified  the  conclusion  that  the  ac- 
cused at  the  time  of  the  killing  be- 
lieved and  had  reasonable  grounds 
to  believe  that  he  was  then  in  inmii- 
nent  danger  of  losing  his  life  or  suffer^ 
ing  great  bodily  harm  at  the  hands 
of  the  deceased. 

Carter  v.   Commonwealth,   5   Ky. 
Opin.  777. 

(C)   INSTRUCTIONS. 

§283.  Province  of   court  and  Jury   In 
general. 
An  instruction  in  effect  that  if  de- 
ceased assaulted  defendant's  wife  and 
she  screamed  the  assault  and  scream 
constituted  reasonable  grounds  for  be- 
lief on  defendant's  part  that  the  de- 
ceased  was   about   to    inflict   on   de- 
fendant's wife  great  bodily  harm,  in- 
vades   the   province  of  the  Jury. 
Beasley  v.  Commonwealth,  7  Ky. 
Opin.  201. 

§284.  Corpus  delicti. 

In  an  action  for  homicide  it  was  held 
proper  to  instruct  the  Jury  that  if  they 
believe  from  all  the  evidence  in  the 
case,  beyond  a  reasonable  doubt,  that 
accused  committed  the  offense,  de- 
scribing it  as  charged  in  the  indict- 
ment, and  not  in  his  own  necessary 
self-defense,  the  verdict  should  be 
against  the  defendant. 

Moore   v.   Conunonwealth,   7   Ky. 
Opin.  218. 


§285.  Elements  of  ofFense  In  general. 
By  refusing  to  instruct  as  to  the  law 
of  manslaughter  the  court  Judidondy 
determined  that  the  evidence  did  not 
authorize  the  Jury  even  to  enteitaiB 
a  reasonable  doubt  as  to  the  grade 
of  the  offense  committed. 

Carter  v.  Commonwealth,  5  £y. 
Opin.  777. 

§286.  intent,  malice,  deliberation,  and 
premeditation. 
An   instruction  aa   to  malice  in  a 
prosecution  for  homicide  was  held  not 
prejudicial  where  defendant  was  con- 
victed  of  manslaughter  in  which  the 
element  of  malice  was  not  involved. 
Simpson  v.  Commonwealth,  7  Ej. 
Opin.  38. 

It  was  error  for  the  court  to  in- 
struct the  Jury  that  although  they  may 
believe  from  the  evidence  that  the 
deceased  and  the  defendant,  a  short 
time  before  deceased  was  killed,  had 
a  quarrel,  and  that  afterwards  de- 
ceased armed  himself  with  an  iron 
weight  with  the  intention  to  assault 
the  defendant,  yet  if  they  believe  from 
the  evidence,  beyond  a  reasonable 
doubt  that  the  defendant,  at  the  time 
he  stabbed  the  deceased,  brought  on 
the  conflict  in  which  the  deceased  was 
killed,  and  first  assaulted  the  deceased 
in  such  conflict,  and  stabbed  him,  he 
is  guilty  of  murder. 

Botts    V.    Commonwealth,   8  Ky. 
Opin.  37. 

Malice,  like  any  other  fact,  is  to  be 
found  by  the  Jury,  and  the  court  should 
not  charge  the  Jury  in  a  murder  case 
that  they  were  bound  to  find  that 
malice  existed  if  they  found  certain 
other  facts. 

Robinson  v.  Commonwealth,  9  Ky. 
Opin.  926. 

While  it  is  the  better  rule  for  a 
trial  court  in  the  trial  of  a  homicide 
case  to  omit  any  definition  of  malice, 
still,  where  the  court  does  attempt 
to  define  it  and  it  does  not  appear 
that  it  could  have  misled  the  Joiy 
to  the  defendant's  prejudice,  this  court 
will  not  reverse  on  account  of  it 
Anderson  v.  Commonwealth,  10 
Ky.  Opin.  439. 

The  law  never  implies  malice  from 
a  given  fact  or  facts,  but  its  existence 
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is  in  every  instance  to  be  determined 
by  the  jury;  and  hence,  an  instruction 
is  erroneous  which  Informs  the  Jury 
that  under  certain  circumstances  the 
law  Implies  malice,  since  under  the 
law  in  this  state  it  is  error  to  define 
in  an  instruction  to  the  Jury  the  term 
"Implied  Malice." 

Crittenden  v.  Commonwealth,  11 
Ky.  Opin.  193. 

The  instruction  given  in  a  murder 
case  must  conform  to  the  proof,  and 
if  there  is  no  evidence  from  which 
the  Jury  could  legitimately  infer  the 
existence  of  malice,  an  instruction 
should  not  have  been  given  as  to  the 
effect  of  malice. 

Chambers   v.    Commonwealth,    13 
Ky.  Opin.  149. 

The  law  does  not  imply  malice  from 
some  one  act,  but  a  Jury  may  legally 
find  its  existence  from  such  act,  be- 
cause the  act  may  evince  a  purpose 
to  do  a  wrong,  which  is  the  essence  of 
malice,  but  no  legal  presumption  of 
its  existence  arises  from  the  fact,  but 
it  is  submitted  to  the  Jury  upon  the 
question  whether  malice  did  or  did 
not  prompt  one  charged  with  crime. 
Farrell  v.  Commonwealth,  13  Ky. 
Opin.  988. 

In  the  trial  of  a  murder  case,  while 
it  is  not  improper  for  the  court  to 
charge  the  Jury  what  maUce  afore- 
thought is  in  the  meaning  of  the  law, 
it  is  the  province  of  the  Jury  to  de- 
termine whether  it  has  been  proved  to 
have  existed  at  the  time  of  the  kill- 
ing, and  the  court  has  no  right  to  tell 
the  Jury  what  character  of  act  de- 
notes malice  nor  from  what  act  its 
existence  may  be  inferred. 

Burks  V.   Commonwealth,  13  Ky. 
Opin.  1132. 

§288.  Nature    and    cirDumstances    of 

act. 
An  instruction  that  unless  the  Jury 
are  satisfied  from  all  the  evidence, 
beyond  a  reasonable  doubt,  that  the 
defendant  purposely  and  intentionally 
shot  deceased,  they  must  find  him  not 
guilty,  is  more  favorable  to  defendant 
than  he  was  entitled  to. 

Townsend  v.  Commonwealth,  5  Ky. 

Opin.  785. 


An  instruction  "that  the  defendant, 
in  a  sudden  affray,  without  previous 
malice,  and  not  in  self-defense,  did 
shoot  and  wound,"  etc.,  is  erroneous, 
in  that  the  Jury  were  told  that  he 
could  not  be  found  guilty  unless  he 
fired  the  fatal  shot. 

Commonwealth  v.  Kelley,   3   Ky. 
Opin.  707. 

An  instruction:  "If  they  believe 
from  the  evidence  that  N.  made  S.  a 
proposition  to  fight  a  fair  fight,  and 
that  S.  accepted  said  proposition  with 
the  intention  to  take  N.'s  life,  when 
he  should  thus  become  engaged,  and 
did  immediately  afterwards,  in  pur- 
suance of  said  deadly  purpose,  kill 
N.  without  being  under  reasonable  ap- 
prehension of  great  bodily  danger, 
growing  out  of  threats,  or  from  any 
other  causes,  they  ought  to  find  S 
guilty  of  murder,"  is  erroneous,  there 
being  no  sufficient  evidence  of  an  ac- 
ceptance by  S.,  of  N/s  proposition  to 
fight. 

Sinclair  v.  Commonwealth,  4  Ky. 
Opin.  315. 

Under  an  indictment  for  voluntary 
manslaughter,  an  instruction:  "And 
they  ought  to  find  him  guilty  of  mur- 
der," is  erroneous  in  that  they  are 
to  assume  that  the  commission  of  a 
homicide,  if  willful  and  without  legal 
Justification  or  excuse,  is  murder,  al- 
though it  may  have  been  but  man- 
slaughter, if  done  without  malice. 
Sinclair  v.  Commonwealth,  4  Ky. 
Opin.  315. 

The  court  should  not,  in  an  instruc- 
tion group  together  certain  facts,  such 
as  threats,  previous  encoimters  and 
the  character  of  the  deceased,  and 
give  them  undue  prominence  by  mak- 
ing the  question  of  guilt  depend  upon 
their  existence  or  non-existence. 

Carter  v.   Commonwealth,   5   Ky. 
Opin.  777. 

§292.  Elements  of  assault  with  intent 
to  kill. 
An  instruction  is  held  erroneous 
where  the  court  charged  the  Jury  that 
"if  the  Jury  are  satisfied  from  the  evi- 
dence, to  the  exclusion  of  all  reason- 
able doubt,  that  the  accused  *  *  * 
did  stab  Lewis  Gregory  with  a  knife 
with  the  intention  at  the  time  of  such 
stabbing  to  kill  the  said  Gregory,  and 
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that  not  in  the  necessary  self-defense 
of  the  accused,  then  such  stabbing 
Is  willful  and  malicious,  and  the  Jury 
will  find  the  accused  guilty  of  will- 
ful and  malicious  stabbing  and  fix 
his  punishment  by  confinement  in  the 
penitentiary  so  that  it  be  not  less 
than  one,  or  more  than  five  years/' 
since,  to  make  such  charge  good  it 
should  have  been  qualified  by  adding 
after  the  words  "not  in  the  necessary 
defense  of  the  accused"  the  words 
"nor  in  sudden  heat  of  passion." 

Haywood  v.  Commonwealth,  8  Ky. 
Opin.  80. 

§294.  Insanity  or  intoxication. 

Where  there  is  no  evidence  in  a  mur- 
der trial  as  to  defendant's  sanity  at 
the  time  of  the  killing,  the  court  is 
not  called  on  to  instruct  the  jury  as 
to  the  law  governing  the  defense  of 
insanity. 

Finley  v.  Commonwealth,  13  Ky. 
Opin.  122. 

An  instruction  in  a  criminal  case, 
where  insanity  is  relied  upon,  is  cor- 
rect which  informs  the  Jury  that  the 
test  of  responsibility  is  whether  the 
accused  had  suflicient  reason  to  know 
right  from  wrong  and  whether  he  had 
sufficient  will  power  to  govern  his  ac- 
tions and  that,  "If  the  Jury  shall  be- 
lieve from  all  the  evidence  that  the 
accused  was  laboring  under  such  a  de- 
fect of  reason  as  not  to  know  the 
nature  and  quality  of  the  act  of  shoot- 
ing with  intent  to  kill  or  if  he  ilid 
know  it,  that  he  did  not  know  to  com- 
mit such  act  was  wrong,  then  they 
should  acquit,"  etc. 

Richey  v.  Commonwealth,  13  Ky. 
Opin.  177. 

§300.  Seif-defenae. 

One  who  commenced  a  difficulty 
which  rendered  the  killing  necessary, 
or  apparently  necessary,  can  not  vol- 
untarily continue  it  until  he  kills  his 
adversary  and  then  be  heard  to  say 
that  he  acted  in  self-defense. 

Bowman  v.  Commonwealth,  7  Ky. 
Opin.  656. 

An  instruction  should  not  single  out 
and  give  undue  prominence  to  certain 
facts  from  the  mass  of  evidence,  and 


state  that  if  these  facts  are  proven, 
a  case  of  self-defenBe  is  made  out 
Beazley  v.  Commonwealth,  7  Ky. 
Opin.  201. 

An  instruction  which  made  the  right 
of  defendant  to  shoot  in  defense  of  his 
wife  depend  on  the  belief  of  the  defen- 
dant is  founded  upon  reasonable 
grounds  that  the  deceased  intended 
immediately  to  inflict  upon  defendant's 
wife  great  bodily  harm,  is  erroneous, 
since  defendant  had  no  right  to  kill 
deceased  if  there  was  any  other  ap- 
parent means  of  securing  the  safety 
of  his  wife. 

Beazley  v.  Commonwealth,  7  Ky. 
Opin.  201. 

Whether  or  not  the  accused  acted 
in  his  necessary  self-defense,  is  a 
question  for  the  Jury  to  determine,  and 
not  for  the  court. 

Moore   v.    Commonwealth,   7  Ky. 
Opin.  218. 

An  instruction  is  proper  which 
charged  the  Jury  "that  if  the  accused 
believed  and  had  reasonable  grounds 
to  believe  at  the  time  he  shot  the  de- 
ceased, that  he  was  in  immediate 
danger  of  losing  his  life,  or  great 
bodily  harm  from  the  deceased,  he  had 
the  right  to  do  what  under  all  the  cir- 
cumstances seemed  necessary  to  him 
to  protect  himself  from  the  impend- 
ing danger,  even  to  the  taking  of  the 
life  of  his  adversary." 

Harris   v.    Commonwealth,  8  Ky. 
Opin.  51. 

In  a  trial  for  murder,  where  the  ac- 
cused invited  the  deceased  to  meet 
him  and  settle  by  pistols  who  should 
die,  it  was  proper  for  the  court  to 
qualify  the  usual  instruction  on  self- 
defense  to  the  effect  that  if  the  fight 
with  pistols  was  by  consent  it  afforded 
no  excuse  for  Justification. 

Whittaker   v.    Commonwealth,   % 
Ky.  Opin.  592. 

Where  self-defense  is  asserted  in 
the  trial  of  a  person  charged  with 
murder  the  court  should  instruct  the 
jury,  in  substance,  that  in  deciding 
whether  the  defendant  was  in  imme- 
diate danger  of  sustaining  great  per- 
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sonal  injury  he  had  a  right  to  consider 
not  only  the  circumstances  immedi- 
ately surrounding  him,  hut  any  other 
facts  or  circumstances  in  evidence 
which  might  reasonably  have  oper- 
ated to  produce  a  belief  that  he  was 
then  about  to  lose  his  life  or  sustain 
great  bodily  injury  from  the  deceased 
or  others  acting  in  concert  with  her. 
Adkins  v.  Commonwealth,  9  Ky. 
Opin.  725. 

In  a  homicide  case,  where  there  is 
some  evidence  that  the  offense  was 
committed  In  self-defense,  and  the 
court  instructs  the  Jury  on  the  law  of 
self-defense,  it  should  instruct  that  the 
right  of  self-defense  depended  upon 
the  real  or  apparent  danger  as  it 
reasonably  appeared  to  the  accused  as 
he  was  then  situated. 

Haney  v.  Commonwealth,  12  Ky. 
Opin.  207. 

In  a  murder  case,  where  there  is 
some  evidence  indicating  that  life  was 
taken  in  self-4efense,  it  is  reversible 
error  for  the  court  to  refuse  to  give 
an  instruction  as  to  the  law  of  self- 
defense. 

Osbom  V.  Commonwealth,  12  Ky. 
Opin.  649. 

Where  the  court  has  fully  instruct- 
ed the  Jury  as  to  the  law  of  murder 
and  self-defense  in  such  a  case,  it  is 
error  to  instruct  the  jury  further  by 
selecting  a  few  facts  or  rather  the 
theory  of  the  case  relied  upon  by  the 
prosecution  and  in  effect  telling  the 
jury  that  the  plea  of  self-defense  had 
not  been  established,  since  it  was 
misleading  to  the  jury,  and  especially 
so  where  the  court  did  not  follow  up 
the  instruction  by  an  instruction  em- 
bodying the  theory  of  the  defense  so 
that  one  could  offset  the  other. 

Stivers  v.  Commonwealth,  12  Ky. 
Opin.  657. 

Where  the  trial  court  in  a  murder 
case  instructs  the  jury  fully  and  cor- 
rectly as  to  the  law  of  self-defense,  it 
is  not  error  to  refuse  to  give  a  par- 
ticular instruction  to  the  same  effect 
asked  by  the  defendant. 

Mays   V.    Commonwealth,   12   Ky. 
Opin.  670. 

An  instruction  as  to  the  law  of  self- 
defense  is  erroneous  which  leaves  it 


to  the  jury  to  determine  from  the  evi- 
dence the  question  as  to  whether  the 
accused  was  unlawfully  assaulted  or 
attacked  by  the  deceased;  but  the 
jury  should  be  told  that  if  they  be- 
lieved, from  all  the  facts  and  circum- 
stances proved,  that  the  accused  at 
the  time  he  took  the  life  of  the  de- 
ceased, had  reasonable  grounds  to  be- 
lieve and  did  believe  that  the  de- 
ceased was  then  aitd  there  about  to 
take  his  life  or  inflict  great  bodily 
harm  upon  him,  and  that  he  had  no 
apparently  safe  means  of  escape  there- 
from, he  had  the  right  to  use  such 
means  as  were  necessary,  or  as  ap- 
peared to  him  in  the  exercise  of  rea- 
sonable Judgment  to  be  necessary,  to 
save  his  life  or  himself  from  great 
bodily  harm  even  to  taking  the  life  of 
his  assailant,  and  is  excusable  upon 
the  grounds  of  self-defense  and  ap- 
parent necessity. 

Gist    V.    Commonwealth,    13    Ky. 
Opin.  542. 

Where  the  accused  is  charged  with 
malicious  shooting  and  wounding,  and 
the  evidence  shows  that  the  person 
wounded  also  shot  the  accused,  the  evi- 
dence being  conflicting  as  to  who  was 
the  aggressor,  and  as  to  whether 
the  accused  was  defending  himself, 
it  is  reversible  error  for  the  trial 
court  to  fail  to  instruct  the  jury  as 
to  the  law  of  self-defense;  since  if  the 
firing  was  returned  by  the  accused  to 
protect  his  own  person,  he  was  not  the 
aggressor,  or  if  he  fired  the  shot  after 
being  fired  upon,  and  this  was  done 
in  a  sudden  heat  and  passion  caused 
by  the  firing  of  the  other,  the  accused 
was  entitled  to  an  instruction  to  that 
effect. 

Harris  v.  Commonwealth,  13  Ky. 
Opin.  781. 

An  instruction  as  to  the  law  of  self- 
defense  is  not  erroneous  where  the 
jury  are  told  that  they  must  acquit 
the  accused  upon  the  ground  of  self- 
defense  if  they  believed  from  the  tes- 
timony that  the  accused  at  the  time 
of  such  shooting  believed  and  had  rea- 
sonable grounds  to  believe  that  de- 
ceased was  then  about  to  take  his 
life  or  inflict  on  him  great  bodily  harm, 
and  that  to  him  in  the  exercise  of  a 
reasonable  judgment  the  only  appar- 
ently   safe    means   of   repelling   such 
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danger,  or  to  him  apparent  danger,  was 
to  shoot  the  deceased. 

B.rumback   v.   Commonwealth,   13 
Ky.  Opin.  818. 

In  the  trial  of  a  charge  of  mali- 
ciously cutting  with  intent  to  kill, 
a  charge  is  incomplete  as  to  the  law 
of  self-defense  stating  that  "If  the 
Jury  believes  from  the  evidence  that 
the  defendant  cut  Winfrey  with  an  aze, 
but  at  the  time  he  believed  or  had 
reasonable  grounds  to  believe  that  his 
life  was  in  danger,  or  that  he  was  in 
danger  of  receiving  great  bodily  harm 
at  the  hands  of  Winfrey,  and  that 
he  could  not  otherwise  safely  escape, 
he  should  be  acquitted"  for  the  ques- 
tion is  not  whether  a  person  having 
reasonable  grounds  to  believe  he  is 
in  danger  of  losing  his  life  or  sufter- 
ing  great  bodily  harm  at  the  hand  of 
an  assailant  could  escape  otherwise 
than  by  taking  life,  or  using  the  means 
in  his  power  in  self-defense,  but  it  is 
always,  in  such  cases,  whether  he  has 
any  other  apparently  safe  means  of 
escape. 

Kinglesmith  v.  Commonwealth,  13 
Ky.  Opin.  1046. 

In  the  trial  of  a  murder  case,  when 
the  evidence  shows  that  the  deceased 
was  the  aggressor,  that  his  two  broth- 
ers were  present,  one  armed  with  a 
revolver,  another  a  knife,  and  the 
third  a  stone,  and  that  the  father  of 
accused  was  trying  to  prevent  a  fight, 
and  had  grappled  with  the  deceased 
trying  to  prevent  him  from  shooting 
the  accused,  the  father  in  the  mean- 
time calling  for  help  when  accused 
fired  the  fatal  shot,  the  accused  is 
entitled  to  have  the  court  charge  the 
Jury  as  to  the  law  of  self-defense,  and 
the  court's  refusal  to  do  so  consti- 
tutes reversible  error. 

Burks  V.   Commonwealth,  13   Ky. 
Opin.  1132. 

§301.  Defense  of  another. 

Where,  in  an  instruction  in  a  murder 
trial,  the  Jury  were  told,  in  effect,  that 
if  the  accused  wilfully  shot  and  killed 
the  deceased  in  self-defense  they  must 
acquit,  but  adding  that  if  the  jury 
believed  beyond  a  reasonable  doubt 
the  killing  took  place  in  a  mutual 
fight,  begim  and  continued  to  the  fatal 
shot  by  the  accused,  he  is  "not  excus- 


able" by  reason  of  any  counter  vio- 
lence endangering  his  safety  by  the  de- 
ceased, unless  the  accused  in  good 
faith  attempted  to  retire  from  the  con- 
flict or  the  force  used  by  the  deceased 
was  greatly  beyond  what  was  neces- 
sary to  his  protection,  and  where  the 
Jury  is  left  to  determine  the  legal 
meaning  of  the  term  "Not  excusable." 
and  is  not  informed  of  the  degree  of 
the  offense  from  which  the  accused  is 
not  excusable  under  the  acta  supposed 
in  it,  such  an  instruction  is  erro- 
neous. 

Halsey  v.  Commonwealth,  10  Ky. 
Opin.  671. 

If  there  is  no  evidence  from  which 
the  Jury  in  a  murder  case  might  hare 
found  that  the  accused  did  the  killing 
complained  of  in  his  own  self-defense, 
even  an  erroneous  instruction  on  the 
law  of  self-defense  is  not  prejudicial 
to  a  defendant's  substantial  rights. 
Bailey  v.  Commonwealth,  11  Ky. 
Opin.  178. 

In  a  case  where  the  deceased  had, 
previous  to  the  shooting,  threatened 
the  life  of  the  accused,  and  on  the  day 
of  the  shooting  sought  the  altercation 
and  was  approaching  the  defendant  in 
a  threatening  manner  when  he  was 
shot  by  the  defendant  firing  four 
shots  at  him,  the  first  two  taking  ef- 
fect, either  one  of  which  would  have 
proven  fatal,  the  other  two  not  taking 
effect,  and  being  fired  after  the  de- 
ceased turned  to  run  and  while  he 
was  being  pursued  by  the  defendant, 
the  following  instruction  offered  hy 
the  defendant  should  have  been  given: 
*'A  person  free  from  fkult,  when  at- 
tacked by  another  who  manifestly  bi- 
tends  by  violence  to  take  his  life  or 
to  do  him  some  great  bodily  harm,  is 
not  obliged  to  retreat,  but  may  pursue 
his  adversary  until  he  has  secured 
himself  from  all  danger,  and  if  he  kill 
in  so  doing,  it  is  justifiable  self-de- 
fense; and  if  Sutterfield  (defendant), 
under  the  circumstances  above  stated, 
believed  and  had  reasonable  grounds 
to  believe  that  his  only  safety  was  to 
pursue  Butler  (the  deceased)  and  kill 
him,  then  the  jury  should  acquit  the 
defendant. 

Sutterfield  v.   Commonwealth.  11 
Ky.  Opin.  3^5. 
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§305.  Principals  and  accessories. 

An  instruction  that  if  the  Jury  be- 
lieve from  the  evidence  that  W  was 
killed  as  charged,  and  that  the  ac- 
cused was  voluntanlly  {present  and 
"approved"  of  the  killing  of  W,  such 
voluntary  presence  and  approval  ren- 
der him  equally  guilty  with  the  actual 
perpetrator  of  the  homicide,  without 
stating  (What  acts  would  constitute  aid- 
ing, abetting  or  other  participation  in 
the  crime,  was  held  erroneous. 

Bligh    V.    Commonwealth,    7    Ky. 
Opin.  576. 

§  306.  Grade  or  degree  of  offense. 

§307. in  general. 

It  was  proper  for  the  court  to  In- 
struct the  jury  that  if  they  believed 
the  accused  guilty,  but  had  doubt 
of  the  degree  of  guilt,  they  must  find 
him  guilty  of  manslaughter,  for  if  he 
was  guilty  it  was  murder  or  man- 
slaughter. 

Harris   v.   Commonwealth,   8   Ky. 
Opin.  51. 

§  308^ IVIurder. 

An  instruction  in  a  murder  case 
where  self-defense  is  relied  upon  is 
correct  which  in  effect  says  to  the 
jury  that  a  man  can  not  hunt  up  his 
adversary  and  provoke  a  difficulty, 
and  then  shelter  himself  from  punish- 
ment under  an  assault  that  he  has 
provoked. 

Taylor  v.  Commonwealth,  10  Ky. 
Opin.  70. 

One  convicted  only  of  manslaughter 
can  not  be  heard  to  complain  or  even 
an  erroneous  instruction  relating  only 
to  the  law  of  murder. 

Robinson    v.    Commonwealth,    10 
Ky.  Opin.  109. 

Where  in  a  murder  case  the  evi- 
dence indicates  that  the  killing  was 
done  by  one  not  indicted  with  the  ac- 
cused, and  the  indictment  contains  no 
specific  charge  that  the  accused  was 
present  aiding  and  abetting  the  com- 
mission of  the  crime,  an  instruction 
is  erroneous  which  states  in  substance, 
that  if  the  accused  was  present,  aid- 
ing in  the  commission  of  the  crime,  he 
was  as  guilty  as  the  man  who  did  the 
killing;  and  in  the  absence  of  the  in- 
dictment of  the  other  man  and  in  the 
absence  of  a  charge  against  the  ac- 


cused of  aiding  and  abetting,  before 
he  can  be  found  guilty,  it  must  be 
found  that  he  fired  the  shot  that  killed 
the  deceased. 

Greenwade  v.  Commonwealth,  10 
Ky.  Opin.  127. 

Instructions  in  a  murder  case 
should  be  construed  together,  and 
where  one,  if  standing  alone,  might  be 
error,  when  considered  with  others 
given  may  not  be  erroneous;  and^ 
where,  taking  all  instructions  given 
together,  they  fairly  construe  the 
law  of  the  case,  a  judgment  will  not 
be  reversed  on  account  of  one  of 
them  being  erroneous  when  construed 
alone. 

Frazier  v.  Commonwealth,  10  Ky. 
Opin.  133. 

An  instruction  by  the  court  In  a 
murder  trial  that  malice  is  implied 
by  the  law  from  certain  proven  facts 
is  erroneous;  the  jury  should  be  left 
to  determine  whether  there  was  mal- 
ice from  all  the  facts  and  circum- 
stances proven. 

Jannings    v.    Commonwealth,    10 
Ky.  Opin.  306. 

It  is  error  in  a  murder  trial  for  the 
court  to  charge  the  jury  that  if  one 
did  the  killing  without  malice  afore- 
thought and  in  his  own  defense,  and 
yet  if  the  jury  believe  from  the  evi- 
dence that  the  accused,  who  was  pres- 
ent but  did  not  do  the  killing,  but  who 
with  malice  aforethought  feloniously 
and  wilfully  and  not  in  his  own  self- 
defense,  knowing  the  intention  of  the 
one  doing  the  killing,  aided,  counseled 
or  advised  the  killing,  it  should  find 
him  guilty  of  wilful  murder  and  fix  his 
punishment  at  death  or  life  imprison- 
ment. 

Deskins  v.  Commonwealth,  10  Ky. 
Opin.  350. 

A  defendant  charged  with  murder, 
but  convicted  only  of  manslaughter  is 
not  prejudiced  by  an  instruction  in 
regard  to  murder. 

Robinson    v.    Commonwealth,    10 
Ky.  Opin.  603. 

§  309. Manslaughter. 

Where  one  is  on  trial  for  murder 
by  stabbing  another,  and  no  witness 
saw  the  stabbing,  it  is  not  impossible 
that   there    may    have    been    a    ren- 
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counter,  and  that  something  may  have 
occurred  which  would  reduce  the 
grade  of  the  crime  from  murder  to 
manslaughter,  and  if  there  is  any  evi- 
dence tending  to  show  this  the  ac- 
cused has  a  right  to  have  the  Jury 
instructed  as  to  the  law  of  man- 
slaughter. 

Adkins  v.  Commonwealth,  9  Ky. 
Opin.  467. 

Where  in  a  homicide  there  is  no 
express  malice  proven,  and  the  evi- 
dence shows  that  the  killing  took 
place  during  a  fierce  quarrel  between 
the  accused  and  the  deceased  and  his 
brother  and  brothers-in-law,  the  ac- 
cused is  entitled  to  an  instruction 
leaving  to  the  Jury  the  question 
whether  he  did  the  killing  maliciously 
or  in  sudden  heat  and  passion  and 
without  malice. 

Wright  V.   Commonwealth,  9  Ky. 
Opin.  929. 

Where  no  one  saw  the  wounding 
that  resulted  in  the  death  of  decedent, 
the  accused  is  entitled  to  an  instruc- 
tion to  the  effect  that,  although  the 
Jury  may  find  that  the  accused  killed 
the  deceased,  not  in  his  necessary 
self-defense,  yet  if  he  did  so  in  sud- 
den heat  and  passion  and  without 
malice,  either  expressed  or  implied, 
they  should  find  him  guilty  of  vol- 
untary manslaughter. 

McGee  v.  Commonwealth,  10  Ky. 
Opin.  84. 

Where  in  the  trial  of  a  homicide 
case,  it  is  proper  for  the  court  to  in- 
struct the  jury  as  to  the  law  of  invol- 
untary manslaughter,  and  he  fails  to 
give  such  instruction,  such  failure  can 
not  avail  the  appellant  where  the  evi- 
dence is  conclusive  that  appellant  shot 
with  intention  to  kill,  for  the  failure 
to  give  the  instruction  could  not  there- 
fore have  prejudiced  the  rights  of  ap- 
pellant. 

Hawes  v.  Commonwealth,  10  Ky. 
Opin.  427. 

An  instruction  regarding  voluntary 
manslaughter  is  technically  incorrect 
in  apparently  restricting  the  law  to  a 
case  when  the  heat  of  passion  was 
produced  by  a  blow  or  trespass  to  the 
person  killing;  but  the  passion  must 
arise  from  what  the  law  regards  as  an 
adequate    cause,    and    there    may    be 


other   causes   than   a    trespass  or  a 
blow. 

Anderson    v.    Commonwealth,  10 
Ky.  Opin.  439. 

Even  an  erroneous  instruction  as  to 
involuntary  manslaughter  is  hannless, 
where  a  correct  instruction  as  to  toI- 
untary  manslaughter  is  given  and  the 
Jury  finds  the  defendant  guilty  of  mur- 
der. 

Lee    V.    Commonwealth,    10   Ky. 
Opin.  489. 

When  the  trial  court  undertakes  to 
instruct  the  Jury  on  manslaughter  it 
should  tell  the  Jury  of  what  man- 
slaughter consists. 

Greer  v.   Commonwealth,  10  Ky. 
Opin.  664. 

Legal  provocation,  such  as  will  re- 
duce murder  to  manslaughter  may  con- 
sist of  an  assault  or  battery  of  such 
force,  or  inflicted  under  such  circum- 
stances as  was  calculated  to  produce 
sudden  heat  and  passion,  or  a  sudden 
anger. 

Cook   V.    Conmionwealth,   11  Kf. 
Opin.  676. 

An  instruction  in  a  homicide  case 
that  in  order  to  constitute  legal  provo- 
cation so  as  to  reduce  a  homicide  from 
murder  to  manslaughter  it  is  neces- 
sary that  the  accused  should  be  in 
danger  of  great  bodily  harm  and  that 
it  must  be  shown  that  a  blow  or  actual 
trespass  to  the  person  has  been  in- 
flicted is  erroneous. 

Cook   V.    Commonwealth,   11  Ey. 
Opin.  676. 

An  instruction  is  correct  which  in- 
forms the  Jury  that  if  they  believe 
from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  in  sud- 
den heat  and  passion  or  in  sudden  af- 
fray and  upon  considerable  provoca- 
tion from  the  deceased,  such  as  a  blow 
or  other  actual  trespass,  and  not  in 
self-defense  shot  and  killed  the  de- 
ceased, they  must  find  him  guilty  of 
manslaughter. 

Stovall  V.  Commonwealth,  11  Ky. 
Opin.  820. 

Where  in  the  trial  of  a  homicide 
case  in  an  instruction  as  to  the  law  of 
manslaughter  the  court  omitted  to  say 
anything  about  the  doctrine  of  reason- 
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able  doubt,  but  in  other  instructions 
given  he  fully  set  forth  such  doctrine, 
the  instructions  given  will  be  con- 
strued as  a  whole  and  such  omission 
will  not  be  held  as  prejudicial  to  the 
defendant's  substantial  rights. 

Davis   V.   Commonwealth,   11   Ky. 
Opln.  934. 

Instructions  in  a  homicide  case  are 
erroneous  and  prejudicial  to  the  ac- 
cused, when  under  all  of  them  taken 
together  the  jury  were  required  to  con- 
vict him  of  manslaughter,  notwith- 
standing he  may  have  killed  his  assail- 
ant in  his  necessary  self-defense;  and 
where  there  is  evidence  tending  to 
show  that  the  ground  of  self-defense 
existed,  the  accused  should  have  had 
the  full  benefit  of  the  law  of  self-de- 
fense. 

Rainwater   v.    Commonwealth,   12 
Ky.  Opin.  212. 

An  Instruction  to  the  jury  in  a  mur- 
der case,  where  there  was  some  evi- 
dence of  a  fight  leading  up  to  the  mur- 
der, is  correct  which  states  to  the 
jury  "That  the  defendant  had  the  right 
to  use  any  and  all  means  then  at  his 
command  that  were  necessary  or  ap- 
parently necessary  to  ward  ofT  or  pre- 
vent such  impending  or  apparently 
impending  loss  of  life  or  great 
harm."  From  this  instruction  the  jury 
must  have  understood  that  in  the  state 
of  case  presented  the  defendant  would 
have  the  right  even  to  take  the  life  of 
his  assailant. 

Stansifer    v.    Commonwealth,    12 
Ky.  Opin.  334. 

An  instruction  in  a  homicide  case 
is  correct  which  says  to  the  jury  that 
if  they  found  appellant  was  present  at 
the  time  of  the  killing,  and  advised, 
aided  or  incited  the  crime,  appellant 
was  guilty  of  manslaughter,  or  if  the 
killing  occurred  during  a  sudden  quar- 
rel between  the  deceased,  the  accused 
and  the  person  doing  the  killing;  but 
if  they  found  the  killing  was  the  re- 
sult of  premeditation  or  previous 
agreement,  or  understanding  between 
the  accused  and  the  person  doing  the 
killing,  they  should  find  the  appellant 
guilty  of  murder. 

Miller  v.  Commonwealth,  12  Ky. 
Opin.  341. 


Where  under  an  indictment  for  mur- 
der the  evidence  shows  that  the  de- 
fendant was  injured  by  a  blow  at  a 
dance,  without  assaulting  any  one  and 
having  no  weapon,  and  when  put  out 
of  the  hall  may  have  been  laboring 
under  sudden  heat  and  passion,  that 
might  have  lessened  his  offense,  it 
was  error  for  the  court  not  to  have  in- 
structed the  jury  as  to  the  law  of  man- 
slaughter. 

Smith  V.   Commonwealth,  12   Ky. 
Opin.  534. 

The  statute  providing  that  In  a 
charge  of  homicide,  if  there  be  a  rea- 
sonable doubt  as  to  the  degree  of  the 
offense  committed  by  the  defendant, 
he  shall  only  be  convicted  of  the  lower 
degree,  it  is  error,  in  a  case  where  the 
facts  and  circumstances  raise  such  a 
doubt,  for  the  court  to  fail  to  give  an 
instruction  on  the  law  of  manslaugh- 
ter. 

Fields  V.  Commonwealth,  12  Ky. 
Opin.  576. 

The  failure  of  the  trial  court  to  in- 
struct as  to  involuntary  manslaughter 
is  not  prejudicial  to  the  defendant  al- 
though there  is  some  evidence  tend- 
ing to  show  that  the  killing  was  acci- 
dental, where  the  court  does  Instruct 
as  to  murder  and  voluntary  man- 
slaughter and  then  tells  the  jury  if  it 
believes  the  killing  was  accidental  it 
should  find  him  not  guilty  of  man- 
slaughter. 

Duncan  v.  Commonwealth,  13  Ky. 
Opin.  144. 

An  instruction  as  to  the  law  of  man- 
slaughter is  erroneous,  where  it  fails 
to  instruct  the  jury  what  it  takes  in 
law  to  constitute  the  offense  of  man- 
slaughter, but  leaves  to  the  jury  the 
determination  of  whether  the  killing 
was  or  was  not  unlawfully  done. 

Gist    V.    Commonwealth,    13    Ky. 
Opin.  542. 

In  the  trial  of  one  charged  with  mur- 
der, it  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury  as  to  the 
law  of  manslaughter  and  self-defense, 
where  there  is  no  evidence  even  tend- 
ing to  prove  that  the  killing  was  done 
in  sudden  heat  and  passion  or  in  self- 
defense. 

Fowler  V.  Commonwealth,  13  Ky. 
Opin.  853. 
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In  the  trial  of  one  charged  with  mur- 
der, an  instruction  is  Incorrect  which 
fails  to  require  the  Jury  to  believe,  be- 
fore finding  the  accused  guilty  of  man- 
slaughter, that  he  wilfully  and  unlaw- 
fully incited,  encouraged,  aided  and 
abetted  one  in  killing  the  deceased. 
Edrlngton  v.  Commonwealth,  13 
Ky.  Opin.  792. 


§310.- 


-Assault  with  intent  to  kill. 


An  instruction  is  erroneous  which  in- 
forms the  jury  that  if  the  accused  wU- 
fully  and  maliciously  cut  and  wounded 
the  prosecuting  witness  with  a  knife 
they  should  find  him  guilty,  in  a  case 
where  the  accused  was  charged  with 
cutting  with  intent  to  kill,  for  it  is  not 
a  felony  unless  the  cutting  was  with 
the  intent  to  kill,  and  the  charge  to 
the  jury  said  nothing  about  intent  with 
which  the  cutting  was  done. 

Head   v.    Commonwealth,   12    Ky. 
Opin.  11. 


IX.     NEW  TRIAL. 

§316.  Grounds  In  general. 

One  accused  of  murder  can  not  com- 
plain because  the  prosecution  was  con- 
ducted by  an  attorney  who  was  not 
the  regular  attorney  for  the  common- 
wealth, such  fact  not  being  prejudicial 
to  the  defendant,  and  the  fact  that  the 
attorney  who  prosecutes  is  one  of 
great  ability  is  not  a  cause  for  a  new 
trial. 

Wayman  v.  Commonwealth,  10  Ky. 
Opin.  111. 

X.     APPEAL  AND  ERROR. 

§  330.  Presumptions  in  appellate  court. 
Where  the  record  on  appeal  in  a 
murder  case  does  not  show  a  convic- 
tion by  the  jury,  but  does  show  that 
the  trial  court  pronounced  judgment 
of  guilty,  the  Court  of  Appeals  will  not 
so  far  indulge  the  presumption  that 
there  must  have  been  a  finding  by  the 
jury,  as  will  result  in  the  imprison- 
ment of  the  defendants  during  their 
natural  lives,  especially  where  the 
clerk  reports  that  there  is  no  record 
in  his  office  showing  a  conviction  by  a 
jury,  except  a  mere  memorandum  on 
the  back  of  the  indictment. 

Wade  V.   Commonwealth,   10   Ky. 
Opin.  864. 


§  332.  Review  of  questions  of  fact 

Since  the  Jury  alone,  in  a  murder 
case,  is  authorized  to  determine  tbe 
effect  of  evidence  introduced,  and  to 
pass  upon  its  sufficiency,  the  Court  of 
Appeals  wiU  not  disturb  its  verdict 
because  the  evidence  may  seem  weak. 
Greer  v.  Commonwealth,  10  E7. 
Opin.  664. 

§333.  Harmless  error. 

§  339.— ^.Exclusion  of  evidence. 

Where  the  accused  offered  to  prore 
that  the  deceased  was  a  violent  and 
dangerous  man  when  drinking,  it  was 
not  error  to  reject  such  proof  when 
there  was  no  evidence  given  that  the 
deceased  was  drunk,  and  when,  be- 
sides, the  accused  had  the  full  benefit 
of  such  testimony  from  a  number  of 
witnesses  who  testified  that  the  de- 
ceased was  a  violent  and  dangeroos 
man  in  stronger  language  than  that 
contained  in  the  offer  made. 

Davis  V.   Commonwealth,  11  Kj. 
Opin.  934. 

§  340w Instructions. 

Where    one   is    convicted    of  man- 
slaughter,   he    could    not   have  been 
prejudiced  by  even  an  erroneous  in- 
struction on  what  constitutes  murder. 
Halsey  v.  Commonwealth,  10  Ky. 
Opin.  862. 

Whether  an  instruction  given  in  a 
murder  case  upon  the  hypothesis  of 
murder  is  authorized  by  the  evidence 
or  not  is  not  an  error  that  a  defendant 
can  complain  of,  where  he  is  found 
guilty  of  a  lower  degree  of  homicide 
only. 

Morris  v.  Commonwealth,  13  Ky. 
Opin.  87. 

It  is  not  reversible  error  for  the 
trial  court  in  a  homicide  case  to 
charge  the  law  of  murder  Incorrectly 
where  the  defendant  is  found  guilty 
only  of  manslaughter,  since  the  de- 
fendant could  not  have  been  preju- 
diced by  such  an  instruction. 

Galloway    v.    Commonwealth.   13 
Ky.  Opin.  428. 

Where  in  a  trial  of  one  charged 
with  murder,  the  court  gives  an  e^ 
roneous  instruction  as  to  malice,  soch 
instruction  does  not  harm  the  accused 
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where  the  Jury  only  convicts  him  of 
manslaughter. 

Wing  Y.   Commonwealth,   13   Ky. 
Opln.  665. 

Even  if  an  instruction  in  the  trial  of 
one  charged  with  murder,  authorizing 
the  jury  to  find  the  accused  guilty  of 
murder  upon  certain  hypothesis  stated 
in  it,  is  erroneous,  still  where  the  jury 
find  the  accused  guilty  only  of  man- 
slaughter he  can  not  claim  to  have 
been  harmed  by  it. 

Eidrington    v.    Commonwealth,   13 
Ky.  Opin.  792. 

Whether  an  instruction  as  to  what 
constitutes  murder  is  correct  or  er- 
roneous is  immaterial  where  the  ac- 
cused was  acquitted  of  murder  and 
only  held  for  manslaughter. 

Brumback   v.    Commonwealth,   13 
Ky.  Opin.  818. 

\Miere  the  evidence  given  in  the 
trial  of  one  charged,  with  murder 
showed  that  the  accused  and  deceased 
entered  into  a  mutual  conflict,  upon 
equal  terms,  each  showing  an  inten- 
tion to  take  the  life  of  the  other,  it 
was  held  that  the  only  question  for 
the  jury  to  determine  was  whether  the 
accused  was  guilty  of  murder  or  man- 
slaughter, and  that  an  instruction  as 
to  which  of  the  parties  was  the  ag- 
gressor is  immaterial;  and  an  instruc- 
tion which  states  that  the  only  one  of 
the  parties  who  could  be  guilty  is  the 
one  who  invited  the  conflict,  is  erro- 
neous in  that  it  is  more  favorable  to 
the  accused  than  the  law  warrants; 
and  as  the  Instruction  did  not  harm 
the  accused  he  could  not  complain 
of  It. 

Downey  v.  Commonwealth,  13  Ky. 
Opin.  999. 

Where  an  accused  charged  with  mur- 
der is  convicted  only  of  manslaughter, 
he  can  not  complain  of  the  trial  court 
for  not  instructing  the  jury  that  he 
could  not  be  convicted  of  a  greater  of- 
fense than  manslaughter. 

Bowling  V.  Conunon wealth,  13  Ky. 
Opin.  1110. 


§342.. 


-Verdict. 


One  charged  with  murder  can  not 
complain  of  being  convicted  of  man- 
slaughter, since  he  is  not  prejudiced 
by  conviction  of  the  lesser  offense  if 


he  could  have  been  convicted  of  one 
or  the  other  of  said  offences,  and  he 
is  in  fact  guilty. 

Scott  V.    Commonwealth,   12   Ky. 
Opin.  10. 

§348.  Reversal. 

Before  an  erroneous  instruction  can 
be  made  the  sole  groimd  of  reversal 
it  must  appear  that  it  is  at  least  prob- 
able that  the  accused  may  have  been 
prejudiced  by  it. 

Banks  v.  Commonwealth,  10  Ky. 
Opin.  297. 

Where  the  whole  law  of  homicide  is 
clearly  and  correctly  given  by  the  trial 
court  to  the  jury,  the  defendant  can 
not  successfully  urge  the  reversal  of 
the  cause  for  the  reason  that  the  jury 
have  assessed  the  punishment  at 
death,  when  under  the  evidence  it 
might  have  been  justified  in  returning 
a  verdict  for  manslaughter. 

Davis  V.   Commonwealth,   12   Ky. 
Opin.  690. 

HORSES. 

Damages  for  injury  to,  see  Damages, 
S  113. 

HOUSE. 
Gaming  house,  see  Gaming,  §  75. 

HOUSEHOLDER. 
See  Homesteads,  §S  19,  20,  69. 

HOTCHPOT. 

Bringing  property   Into,   see  Descent 
and  Distribution,  S  108. 

HUSBAND  AND  WIFE. 

I.  MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES. 

§    4.  Support  of  family. 

§   6.  Property  of  husband. 

§   7.  Property  of  wife.  • 

§    9. Real  property. 

§   10. Personal  property. 

§  11. ^Reduction    to    possession 

by  husband. 

§  13. Rights  of  husband's  cred- 
itors. 
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§  14.  Conveyance  to  husband  and 
wife. 

§  15.  Conveyance  by  husband  and 
wife. 

S  16.  Possession  between  husband 
and  wife. 

§  17.  Contracts  with  third  persons 
in  general. 

S  18.  Antenuptial  debts  of  wife. 

§  19.  Necessaries  and  family  ex- 
penses. 

§  20.  Agency  of  wife  for  husband. 

§  23. Contracts. 

§  25.  Agency  of  husband  for  wife. 

II.  MARRIAGE  SETTLEMENTS. 

§  28.  Requisites  and  validity. 

§  29. Antenuptial  settlements. 

§  30. Postnuptial  settlements. 

§  31.  Construction  and  operation. 

III.  CONVEYANCES,        CONTRACTS, 

AND  OTHER  TRANSACTIONS 
BETWEEN     HUSBAND     AND 
WIFE. 
§  36.  Validity    of    transactions    In 

general. 
§  43.  Loans  and  advances. 
S  46.  Contracts  for  conveyance  of 

real  property. 
§  47.  Conveyances  by  husband  to 

or  for  wife. 
S  48.  Conveyances   by  wife  to  or 

for  husband. 
9  49.  Gifts. 

§  491^. Gifts  by  husband  to  or 

for  wife. 

§  49%. Gifts  by  wife  to  or  for 

husband, 
rv.  DISABILITIES  AND  PRIVILEGES 
OF  COVERTURE. 

(A)  IN  GENERAL. 

§  55.  Status  of  married  women  in 
seneral 

(B)  PROPERTY      AND      CONVEY- 

ANCES. 
§  68.  Capacity   to   take   and   hold 

property. 
§  69.  Capacity  to  convey. 
§  70.  Requisites    and    validity    of 

conveyances. 
§  71.  Trusts. 
§  72.  Gifts. 
§  73.  Ratification. 
§  74.  Avoidance. 
§  75.  Jurisdiction  of  courts. 
§  76. In  equity. 

(C)  CONTRACTS. 

§  78.  Contracts  before  marriage. 
§  79.  Capacity  to  contract. 
§  80.  Requisites    and    validity    of 
contracts  In  general. 


§  85.  Bills  and  notes. 
§  86.  Purchases  and  sales. 
§  87.  Guaranty  or  suretyship. 
§  88.  Releases. 
§89.  Ratification. 
§  90.  Avoidance. 
(D)  TRADE  OR  BUSINESS. 
§  92.  Statutory  provisions. 
S  95.  Proceedings  to  become  sole 

trader. 
§  97.  Married  women  as  partners 
V.  WIFE'S  SEPARATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

S  110.  Nature  of  equitable  or  stat- 
utory estate. 

§  111.  Married  women's  property. 
— acts. 

S  116.  Gifts  to  wife. 

§  117.  Property  devised  or  be- 
queathed to  wife. 

§  118.  Property  inherited  by  wife. 

§  119.  Property  conveyed  to  or  for 
use  of  wife. 

§  120.  Property  acquired  by  hus- 
band in  trust  for  wife. 

§  121.  Property  purchased  with 
wife's  money. 

§  125.  Rents  and  profits  of  sepa- 
rate property. 

§  126.  Earnings  of  wife. 

9  129.  Estoppel  to  claim  property. 

§  130.  Evidence  as  to  ownership. 

§  132. Admissibility. 

(B)  RIGHTS  AND  LIABILITIES  OF 

HUSBAND. 

§  134.  Vested  rights. 

§  136.  Right  of  possession  or  oc- 
cupation. 

§  137.  Power  to  manage  or  con- 
trol. 

S  138.  Authority  as  wife's  agent  or 
attorney. 

S  139.  Right  to  proceeds  of  sales. 

§  141.  Improvements  by  husband. 

§  144.  Accountability  for  property 
and  Income. 

(C)  LIABILITIES  AND  CHARGES. 
§149.  Rights  of   husband's  credi- 
tors. 

§  150.  Improvements  and  materi- 
als furnished. 

§  151.  Necessaries  and  family  ex- 
penses. 

§  156.  Bills  and  notes. 

S  157.  Guaranty  and  suretyship. 

§  159. ^Debts  of  husband. 

§161.  Debts  contracted  on  credit 
of  separate  estate. 

§163.  Debts  charged  on  separate 
estate. 
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§  164. ^Intent  to  charge. 

§  168.  Mortgage  or  pledge. 

S  169. In  general. 

§  171. Debts  of  husband. 

(D)  CONVEYANCES   AND   CON- 
TRACTS TO  CONVEY. 

§  179.  Power  of  alienation  in  gen- 
eral. 

S  184.  Consent  of  husband. 

§  186.  Contracts  to  convey. 

§  190.  Conveyances  in  general. 

§  191. Form  and  contents. 

§  193. Joinder  of  husband. 

§  195. Construction  and  opera- 
tion. 

§  197.  Parol  transfers. 

§  198.  Estoppel  to  assert  Invalid- 
ity. 

§  199.  Ratification. 
VI.  ACTIONS. 

§  203.  Capacity  to  sue  and  be  sued 
in  general. 

§  205.  Rights    of   action    between 
husband  and  wife. 

§  206.  Rights  of  action  by  husband 
or  wife  or  both. 

§  207. In  general. 

§  211.  Rights    of    action    against 
husband  or  wife  or  both. 

§  212. In  general. 

§  213. On  contracts. 

S  217.  Defenses    by    husband    or 
wife. 

§  220.  Time  to  sue  and  limitations. 

§  221.  Parties. 

S  228.  Pleading. 

9  231.  Evidence. 

§  237.  Judgment. 

§238. In  general. 

§  285.  Right  to  allowance  for  main- 
tenance. 

§  298. Amount  of  award. 

S  299%. Custody  of  children. 

Vm.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

§  277.  Separation  agreements. 

§  278. Requisites  and  validity. 

§  285.  Actions  for  separate  main- 
tenance. 

§  301. Costs. 


See  Acknowledgment;  Curtesy;  Fraud- 
ulent Conveyances,  §  103;  Home- 
stead; Witnesses,  §§  51,  187. 

Acknowledgment  by  married  women, 
see  Acknowledgment,  §  25;  Mort- 
gages, §  59. 

Antenuptial  contracts,  see  Dower, 
§  41. 


Appeal  by  married  woman,  see  Appeal, 
§  349. 

Appearance  by  wife  in  attachment  suit 
against  husband,  see  Attachment, 
§  210. 

Competency  to  testify  for  or  against 
each  other,  see  Witnesses,  §  187. 

Debt  between  husband  and  wife  satis- 
fled  by  marriage — Not  restored  on 
grant  of  divorce,  see  Divorce, 
§  312%. 

Devise  by  wife,  see  Wills,  §  27. 

Estoppel  of  wife,  see  Estoppel,  §  94. 

Permitting  titie  to  be  taken  in  wife's 
name,  see  Estoppel,  §  94. 

Purchase  by  commissioner  at  own 
sale,  see  Judicial  Sales,  §  17. 

Purchase  by  husband  and  conveyance 
to  wife,  see  Fraudulent  Convey- 
ances, §§  95,  103,  104. 

Rescission  of  contract  by  married 
woman,  see  Contracts,  §  268. 

Rights  of  husband's  creditors,  see 
Dower,  §  28. 

Rights  of  husband's  creditors  to  pen- 
sion money,  see  Army  and  Navy, 
§  13. 

Rights  of  surviving  husband  or  wife, 
see  Descent  and  Distribution,  II,  B. 

Selection  of  domicile  by  husband,  see 
Divorce,  §  37. 

Testamentary  capacity  of  married 
women,  see  Wills,  S  29. 

Testamentary  disposition  by  married 
women,  see  Wills,  §§  4,  27. 

When  coverture  does  not  prevent  run- 
ning of  statute  of  limitations,  see 
Limitation  of  Actions,  §  73. 

Wife  as  guardian — Liability  of  hus- 
band, see  Guardian  and  Ward,  §  10. 

Wife's  name  signed  by  husband,  see 
Signatures,  §  1. 


L     MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES. 

§4.  Support  of  family. 

The  duty  of  a  husband  and  father  to 
support  his  wife  and  family  is  para- 
mount to  that  of  paying  his  debts, 
since  he  owes  to  his  wife  and  children 
such  labor  and  means  as  may  be  nec- 
essary for  their  support,  and  this  in- 
cludes the  expenditure  of  both  labor 
and  means  necessary  to  provide  for 
them  a  habitation. 

Faulkner  v.  Jennings,  11  Ky.  Opin. 
399. 
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§6.  Property  of  husband. 

The  husband  has  a  right  to  sell  his 
real  estate  regardless  of  his  wife's 
wishes p  and  can  pass  to  the  purchaser 
a  complete  title,  except  the  potential 
right  of  dower. 

Whitesides  v.  Cushenberry,  10  Ky. 
Opin.  413. 

§  7.  Property  of  wife. 

The  husband  has  the  right  to  make 
himself  the  absolute  owner  of  his 
wife's  property  by  reducing  it  to  pos- 
session, but  if  he  agrees  to  take  and 
hold  the  same  as  trustee  for  his  wife, 
he  thereby  waives  that  right. 

Johnson  v.   Leach's  Admr,  5  Ky. 
Opin.  528. 

The  personal  property  of  the  wife 
belongs   to  the  husband  and  is  free 
from  her  control  so  long  as  the  rela- 
tion of  husband  and  wife  continues. 
Flanagan  v.  Thurman,  3  Ky.  Opin. 
389. 

§9. Real  property. 

Where  a  woman  took  a  vested  re- 
mainder in  property  at  the  death  of 
her  father,  and  afterwards  married, 
such  interest  vested  in  her  husband 
upon  her  marriage. 

Young  V.  Nesbit,  8  Ky.  Opin.  730. 

§  10. Personal  property. 

The  retention  and  use  of  the  per- 
sonal property  of  the  wife,  by  the  hus- 
band after  her  death,  will  imply  a 
promise  to  make  a  reasonable  com- 
pensation therefor. 

Pendleton's   Admr.   v.   Lawson,   2 
Ky.  Opin.  466. 

The  separate  property  of  the  wife 
would  by  law  vest  in  the  husband,  yet 
if  he  does  not  so  Vegard  it,  but  recog- 
nizes it  as  belonging  to  the  wife  ex- 
clusively, such  property  will  not  vest 
in  him;  however,  such  rule  can  not  be 
made  the  instrument  of  defrauding 
creditors. 

Rice  V.  Johnson,  2  Ky.  Opin.  440. 

A  debt  contracted  before  the  mar- 
riage between  the  parties  is  extin- 
guished by  the  marriage. 

Ratcliffe    v.     McGrewder,    8    Ky. 
Opin.  766. 

The  husband  is  the  real  owner  of  a 
note  given  for  the  sale  of  his  wife's 
land,  but  taken  in  his  name  and  re- 


duced to  his  possession,  and  he  may 
pledge  such  note  as  collateral;  and 
upon  the  death  of  the  wife  her  hein 
can  not  maintain  a  claim  to  such  note. 
Chick  &  Deut  v.  Tucker,  11  Ky. 
Opin.  90. 

§11. Reduction    to    possession  by 

husband. 
Personal  property  of  the  wife  re- 
duced to  possession  by  the  husband 
belongs  to  him,  and  a  contract  be- 
tween a  husband  and  wife  by  whidi 
property  is  settled  upon  her  is  void, 
and  can  not  be  upheld  as  against  cred- 
itors in  a  conmion-law  court;  and  eren 
in  equity  such  contracts  are  upheld 
only  where  the  evidence  is  clear  as  to 
the  agreement,  and  the  rights  of  cred- 
itors are  protected. 

Carran  y.  Mitchell,  10  Ky.  Opin. 
635. 

Where  the  wife  owns  notes  and  the 
husband  reduces  them  to  possession, 
and  on  their  renewal  had  them  made 
payable  to  himself  by  the  wife's  con- 
sent, it  is  sufficiently  shown  that  the 
notes  have  become  the  property  of  the 
husband,  and  a  promise  of  the  hus- 
band to  the  wife  made  after  he  be- 
comes the  owner  of  the  notes  will  not 
authorize  the  chancellor  to  divest  the 
husband  of  title. 

Mattingly    v.    Wisenaian,    10    Ky. 
Opin.  813. 

§  13. Rights  of  husband's  creditors. 

The  fact  that  a  husband  many  years 
ago  received  money  from  his  wife's 
father  for  purposes  of  investment  in 
the  wife's  name,  but  such  purposes 
were  not  carried  out  by  him,  although 
he  had  promised  his  wife  to  do  so. 
will  not,  as  against  the  husbands 
creditors,  entitle  the  wife  to  claim 
the  ownership  of  real  estate  purchased 
with  such  money  and  conveyed  to  the 
husband. 

Wallender  v.  Wintersmith,  Walk- 
er &  Co.,   11  Ky.   Opin.  83. 

Where  in  the  settlement  of  an  es- 
tate, real  estate  belonging  to  the  wife 
and  allotted  to  her  was  without  her 
knowledge  or  consent  conveyed  by  the 
trustee  to  herself  and  husband,  and 
the  wife  ascertains  this  fact  only  after 
several  years  and  after  her  separa- 
tioi)  from  her  husband,  a  court  of 
equity  at   the   suit  of  the    wife  will 
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reform  the  deed  and  deiulve  the  hus- 
band of  iJl  interest  in  the  property. 
Cowan  V.  Cowan,  9  Ky.  Opin.  807. 

A  conveyance  made  to  a  hus'band 
and  wife,  where  the  title  is  not  so 
taken  for  the  purpose  of  defrauding 
creditors,  is  effectual  to  invest  the 
wife  with  an  undivided  half  interest 
in  the  property,  subject  to  the  ven- 
dor's Hen,  if  any,  for  unpaid  purchase 
money. 

Christofer  v.  Searcy,  9  Ky.  Opin. 
84. 

Where,  by  a  written  instrument, 
real  estate  is  transferred  to  a  husband 
and  wife,  and  at  the  death  of  the  hus- 
band and  wife,  the  lands  are  to  be 
equally  divided  among  all  the  chil- 
dren, and  it  is  provided  in  the  instru- 
ment that  the  conveyance  is  made 
"for  their  mutual  and  Joint  support 
and  to  the  survivor  of  them,"  the 
word  "their"  is  held  to  refer  to  the 
husband  and  his  wife,  and  not  to  them 
and   their  children. 

Neil  V.  Neil,  10  Ky.  Opin.  571. 

A  conveyance  of  land  made  to  a 
husband  and  his  wife  is  held  Jointly 
by  them,  and  on  the  death  of  the  wife 
her  interest  in  the  land  passes  to  her 
child,  subject  to  the  husband's 
curtesy. 

Boyd  V.  Wilson,  11  Ky.  Opin.  547. 

§  14.  Conveyance  to  husband  and  wife. 
Where  land  is  conveyed  to  husband 
and  wife  the  survivor  takes  the  whole 
estate. 

Beavan  v.  Berry,  4  Ky.  Opin.  568. 

§  15.  Conveyance  by  husband  and  wife. 
A  married  woman  can  not  convey 
real  estate  except  by  a  writing  in 
which  her  husband  Joins,  unless  he 
has  already  conveyed. 

Vessels   v.   Druz's   Admr.,   9   Ky. 
Opin.  755. 

Where  a  husband  and  wife  unite  in 
a  mortgage  by  which  they  convey  the 
absolute  title,  conditioned  that  the 
title  will  revert  upon  the  payment  of 
the  debt  which  the  mortgage  secures, 
such  a  conveyance  deprives  the  wife 
of  all  interest,  both  dower  and  home- 
stead. 

Cutsinger  v.  Norrls,  9  Ky.  Opin. 

568. 


Where  a  husband  and  wife  Join  in 
a  general  conveyance  of  real  estate, 
all  the  wife's  interest  is  conveyed,  and 
if  it  is  her  husband's  land  such  deed 
effectually  relinquishes  her  right  of 
dower  therein. 

Anderson  v.  Gill,  9  Ky.  Opin.  870. 

A  married  woman  conveys  no  title 
by  a  deed  in  which  her  husband  does 
not  Join. 

Davis  V.  Rains,  10  Ky.  Opin.  519. 

Where  a  husband  and  wife  convey 
real  estate,  reserving  in  the  deed  a 
lien  for  the  sum  of  $75  per  year  so 
long  as  either  or  both  of  the  grantors 
shall  live,  the  creditors  of  the  vendee 
have  no  liens  upon  the  land,  and  the 
lien  of  the  grantors  must  be  first  paid 
out  of  the  rents  and  profits. 

Walker  v.  Prethoff,  11  Ky.  Opin. 
143. 

A  married  woman  must  acknowl- 
edge the  conveyance  to  pass  her  es- 
tate, and  this  must  appear  from  the 
certificate  of  acknowledgment,  and 
where  the  husband  conveys  as  the 
grantor  and  she  only  acknowledges  it 
as  to  a  certain  interest  or  to  a  cer- 
tain extent,  it  is  only  effective  to  that 
extent. 

Strunk  v.  Manney,   13   Ky.  Opin. 
578. 

§  16.  Possession  between  husband  and 
wife. 
Where  any   real   estate   is   devised 
to  husband  and  wife  there  is  no  mu- 
tual right  to  the  entirety  by  survivor- 
ship   between   them;    but    they    shall 
take   as   tenants   in   common,   unless 
a  right  of  survivorship  is   expressly 
provided  for  and  the  respective  moi- 
ties  is   subject  to  curtesy  or  dower. 
Bryant  v.  Owen,  5  Ky.  Opin.  33. 

§  17.  Contracts  with  third  persons   in 

generai. 
Where  the  wife  paid  her  husband's 
debt,  out  of  her  own  funds,  and  by  a 
sale  of  her  own  real  estate,  and  the 
debt  paid  was  secured  by  a  mortgage 
lien,  and  before  paying  the  debt  she 
contracted  with  her  husband's  cred- 
itor that  she  was  to  have  his  security 
or  lien,  her  husband  assenting  there- 
to, she  is  entitled  to  hold  such  lien. 
Kinney  v.  Wheeler,  10  Ky.  Opin. 

40. 
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§  18.  Antenuptial  debts  of  wife. 

It  is  error  to  render  a  personal  judg- 
ment against  a  husband  for  debts  cre- 
ated by  the  wife  before  marriage. 
Sellars   v.   Dever's   Admr.,    3   Ky. 
Opln.  590. 

A  husband  who  receives  an  estate 
by  his  marriage  is  legally  bound  to 
pay  the  debts  of  his  wife  existing  at 
the  date  of  the  marriage. 

Bell  V.  Rogers,  9  Ky.   Opin.   292. 

§  19.  Necessaries  and  family  expenses. 
The  fact  that  goods  purchased  by 
the  wife  w^ere,  without  her  knowledge 
and  consent,  charged  to  her  instead 
of  her  husband,  will  not  make  her  a 
debtor  Instead  of  the  husband. 

McDaniel  &  Moore  v.  Vaughn,  6 
Ky.  Opin.  521. 

It  is  the  duty  of  the  husband  to 
furnish  medical  attention  and  pay  the 
burial  expenses  of  his  wife,  and  he 
can  not  be  relieved  therefrom  only  by 
ante-nuptial  contract. 

Trible  v.  Eniison,  1  Ky.  Opin.  59. 

A  wife  has  a  right  to  refuse  to  live 
with  a  husband  who  had  taken  up  with 
another  woman,  holding  her  out  to 
the  world  on  some  occasions  as  his 
wife,  and  with  whom  he  publicly  as- 
sociated. 

Arbegust  v.  Alvary,  4   Ky.   Opin. 
459. 

A  husband  is  held  liable  for  the  sup- 
port of  his  wife  and  family,  where 
shown  that  the  wife  was  without  fault, 
she  not  having  the  means  of  an  in- 
dividual support. 

Arbegust  v.  Alvary,   4   Ky.   Opin. 
459. 

Notice  by  a  husband  that  he  would 
not  be  responsible  for  maintenance  of 
his  wife  and  child,  who  had  refused 
to  further  associate  with  him,  is  in- 
sufficient, and  may  be  disregarded  by 
one  to  whom  the  wife  applied  for  sus- 
tenance. 

Arbegust  v.   Alvary,   4    Ky.   Opin. 
459. 

It  is  the  duty  of  a  husband  to  sup- 
port his  wife  and  family,  for  the  claim 
of  the  wife  on  the  husband  for  her 
support  is  as  sacred,  at  least,  as  that 
of   Creditors ;    and   the   fact   that   the 


wife  is  made  a  feme  sole  does  not 
release  the  husband  from  his  obliga- 
tion to  support  her. 

Mayo  V.  Ferguson,  II  Ky.  Opin. 

530. 

§  20.  Agency  of  wife  for  husband. 

§  23. Contracts. 

Where  a  wife  entitled  to  dower  in 
real  estate  sought  be  sold  authorizes 
her  husband  to  employ  an  attorney, 
and  he  does  so,  and  an  answer  is 
filed  for  her,  claiming  an  interest  in 
the  real  estate  but  consenting  to  its 
sale,  and  offering  to  take  her  interest 
out  of  the  purchase-money;  and 
where  no  fraud  or  bad  faith  is  pn& 
ticed  by  her  husband  or  attorney,  she 
is  bound  by  such  answer  whether  she 
knew  what  was  in  it  or  not,  and  a 
sale  of  such  real  estate  is  valid  and 
binding  on  her. 

Simpson   v.   Coons,   10   Ky.  Opin. 
538. 

§25.  Agency  of  husband  for  wife. 

Where  the  husband  had  possession 
and  control  of  land,  and  contract- 
ed for  the  erection  of  buildings  there- 
on, he  is  presumed  to  be  the  owner, 
and,  prima  facie,  a  mechanic's  lien 
for  unpaid  balance  due  thereon  will 
attach. 

Cane  v.  Bergen,  3  Ky.  Opin.  S4. 

Where  a  husband  permits  his  wife 
to  hold  herself  out  as  a  feme  trader, 
when  in  fact  she  is  not  such  trader, 
the  property  made  out  of  the  com- 
merce she  was  pursuing  legally  be- 
longs to  her  husband,  and  she  will 
be  regarded  as  his  agent  and  her  ob- 
ligations and  liabilities  thus  made  are 
binding  on  him. 

Main  v.  Carter.  3  Ky,  Opin.  393. 

A  husband  cannot  divest  his  wife  of 
her  interest  in  lands  by  transferring 
a  note  given  her  for  the  purchase 
price  thereof,  in  exchange  for  another 
note,  the  latter  of  which  became 
worthless  by  reason  of  the  bankruptcy 
of  the  maker  of  the  last  note. 

McGowan  v.  Burton,  4  Ky.  Opin. 
407. 

An  action  will  not  lie  by  a  wife 
against  the  purchase  of  her  personal 
property  from  her  husband,  where 
she   afterwards   accepted    an   assign- 
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ment  of  a  pending  suit,  brought  orig- 
inally in  the  name  of  her  husband; 
nor  can  she  sue  the  purchasers,  she 
having  failed  to  receive  from  her  hus- 
band's attorney  a  part  of  the  pur- 
chase-money paid  to  him  through  or- 
der of  court  on  the  account. 

Whayne  v.  Howard,  4  Ky.  Opin. 
505. 


II.     MARRIAGE  SETTLEMENTS. 

§28.  Requisites  and   validity. 

§  29d Antenuptial  settlements. 

Under  §  3,  art.  3,  ch.  47,  R.  S.,  a 
husband  is  liable  for  the  antenuptial 
debts  of  his  wife  to  the  extent  of  her 
property  received  by  him,  exclusive  of 
real  estate  and  slaves. 

DeLand  v.  Blynn,  7  Ky.  Opin.  635. 

Where  parties  in  contemplation  of 
marriage  entered  into  an  agreement 
by  which  their  property  was  to  be 
kept  separate,  and  neither  was  to 
have  an  interest  in  the  other's  estate, 
and  were  not  to  claim  curtesy  or ! 
dower  after  death,  by  the  terms  of 
the  contract  the  survivor  could  not 
retain  property  in  his  own  right,  un- 
der the  statute,  as  administrator  of 
his   deceased   wife. 

Tribble  v.  EHlison,  1  Ky.  Opin.  359. 

Where  P,  in  anticipation  of  mar- 
riage with  M,  entered  into  an  antenup- 
tial contract  with  her  in  which  he 
stipulated  that  "after  she  becomes  his 
wife  she  may  hire  out  her  own  slave, 
use  the  proceeds  as  she  pleases,  and 
that  she  shall  have  full  power  and 
control  over  her  money  and  property, 
and  dispose  of  the  same  as  she 
pleases";  the  effect  of  the  instrument 
is  to  place  the  title  of  the  property 
therein  named  in  his  wife  after  their 
marriage,  with  all  the  rights  and  pow- 
ers over  same  that  she  would  have 
had  if  she  remained  unmarried,  and 
upon  her  death  it  went  to  her  per- 
sonal representative. 

Pendleton's  Admr.  v.  Pendleton's 
Exr.,  1  Ky.  Opin.  500. 

The  written  consent  of  the  husband 
to  the  use  of  the  wife's  property, 
made  at  the  date  of  marriage,  and  at- 
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tached  to  and  recorded  with  the  wife's 
will,  is  an  antenuptial  contract. 

Pendleton's  Admr.   v.   Lawson,   2 
Ky.  Opin.  466. 

Where  an  antenuptial  contract  pro- 
vides, among  other  things,  that  the 
property  of  the  wife  shall  remain  as 
if  the  marriage  had  never  taken  place, 
it  leaves  no  room  for  construction, 
and  excludes  the  husband  from  par- 
ticipating  therein. 

Gassaway  v.   Smith,   7   Ky.   Opin. 
446. 

Where  the  purpose  of  an  antenup- 
tial contract  is  to  exclude  the  husband 
from  participation  in  the  wife's  prop- 
erty, and  when  a  trustee  is  appointed 
thereunder,  but  by  its  terms  she  re- 
serves the  right  to  the  entire  income 
from  the  property,  and  may  direct 
her  trustee  to  sell  and  convey  her  reai 
estate  and  invest  the  income  or  pro- 
ceeds in  other  property,  to  be  held 
by  such  trustee  upon  the  same  terms, 
and  when  she  has  the  power  under 
such  contract  to  direct  her  trustee  in 
every  move  he  is  to  take,  she  has  all 
the  power  over  the  estate  that  she 
woiild  have  had  if  she  had  remained 
unmarried,  and  may  mortgage  the 
property  to  raise  money  if  she  so  de- 
sires. 

Dudley   V.   Hilliard,   10   Ky.   Opin. 
520. 

Where  by  an  antenuptial  contract 
the  husband  agreed  to  secure  the  wife 
in  the  amount  received  by  him  from 
her,  such  an  agreement  is  a  good  con- 
sideration for  a  conveyance  to  her 
of  real  estate  after  the  husband  be- 
came embarrassed  financially,  and 
such  a  conveyance  will  be  enforced 
and  will  not  be  disturbed  where  made 
before  liens  attach  and  no  allegation 
or  proof  is  made  that  the  land  ex- 
ceeded in  value  the  sum  received  by 
the  husband  from  his  wife. 

Norsworthy    v.    Sparks,    12     Ky. 
Opin.  281. 

A  contract  entered  into  after  mar- 
riage can  not  be  held  binding  as  an 
antenuptial  contract,  but  the  evidence 
in  this  case  conduces  to  show  that  the 
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contract  was  made  and  executed  be- 
fore the  marriage. 

Broomfield  y.  Broomfleld,  13  Ky 
Opin.  -571. 

Where  an  antenuptial  agreement 
provides  that  the  wife  shall  have  and 
retain  the  title  to  her  property  and 
all  property  that  may  descend  to  her 
or  be  purchased  by  her,  and  the  hus- 
band should  have  the  same  rights  as 
to  his  property,  it  is  held  thnt  this 
agreement  converted  the  estate  of  the 
wife  into  a  separate  estate,  so  as  to 
vest  in  her  the  right  to  dispose  of  it 
by  will,  under  Gen.  Stat.  1883,  ch.  113, 
§4. 

Trail  v.  Trail,  13  Ky.  Opin.  666. 

§  30. Postnuptial  settlements. 

Where  a  husband  and  wife  agree  to 
separate,  and  a  suit  for  divorce  is 
pending  between  them,  and  they  enter 
into  a  written  contract,  giving  the 
wife  certain  personal  property,  which 
is  delivered  to  her,  she  has  good  title 
to  such  property,  and  such  contract 
may  be  introduced  in  evidence  to 
prove  her  title. 

Bums  V.  Roberts,  9  Ky.  Opin.  379. 

So  long  as  the  husband  neglected  to 
reduce  the  money  and  property  of  his 
wife  to  possession,  she  might  have 
applied  to  the  chancellor  and  com- 
pelled him  to  make  an  equitable  set- 
tlement out  of  the  property;  and,  since 
she  might  have  done  so  by  proper 
legal  proceedings,  there  is  no  good 
reason  why  he  might  not  voluntarily 
settle  it  upon  her  out  of  court. 

McConnell   v.   McConnell's   Heirs, 
12  Ky.  Opin.  93. 

§31.  Construction  and  operation. 

A  wife  may  dispose  of  her  separate 
estate  secured  to  her  by  antenuptial 
contract  when  she  reserves  the  right 
so  to  do. 

Daniel's  Devisees  v.  Daniel,  5  Ky. 
Opin.  670. 

Where  the  language  of  an  antenup- 
tial agreement  indicates  that  all  the 
estate  then  owned  or  might  after- 
ward be  acquired  by  the  wife,  whether 
real  or  personal,  was  intended  to  be 
embraced  in  the  contract,  but  the  con- 
veyance to  the  trustee  made  for  the 
purpose    of    carrying    the    agreement 


into  effect,  conveyed  only  such  per- 
sonal property  as  she  then  owned  or 
might  afterwards  acquire,  the  realty 
did  not  pass  by  the  deed  to  the  trus- 
tee. 

Daniel's  Devisees  v.  Daniel,  3  Ky. 
Opin.  670. 

III.      CONVEYANCES,    CONTRACTS 
AND  OTHER  TRANSACTIONS 
BETWEEN  HUSBAND 
AND  WIFE. 

§36.  Validity  of  transactions  in  gen- 
eral. 
A  husband  has  the  rig^ht  to  secure 
to  his  wife  and  family  a  home,  when 
it  is  not  done  at  the  expense  of  bis 
creditors,  but  he  cannot  add  to  bis 
wife's  estate  by  his  labor  and  thereby 
increase  her  estate  regardless  of  the 
claims  of  his   creditors. 

Mathews  v.  Murphy,  5  Ky.  Opin. 
131. 

Where  the  wife  pays  off  and  takes 
up  a  lien  note  held  against  her  huB- 
band,  using  her  own  money  for  such 
purpose,  she  may  retain  the  lien  as  a 
lien  note  against  her  husband;  and 
his  creditors  are  in  Just  as  good  a 
position  as  if  the  note  were  still  held 
by  the  original  payee. 

Miner  &  Co.  v.  O'Sullivan.  9  Ky. 
Opin.  180. 

Where  no  cause  for  a  divorce  is 
shown  to  exist,  if  a  husband  hires  his 
wife  to  leave  him,  she  can  not  re- 
cover the  price  agreed  to  be  paid,  un- 
less there  was  some  other  cause  for 
the  separation,  for  this  would  be 
against  public  policy. 

Jones  V.  Jones'  Admr.,  9  Ky.  Opin. 
287. 

Parol  contracts  between  the  hus- 
band and  wife  as  to  the  personalty  of 
the  wife  in  his  possession  and  under 
his  control  will  not  be  permitted  to 
interfere  with  the  claims  of  creditors 
of  the  husband. 

Dutlinger  v.  Salmons,  11  Ky.  Opin. 
331. 

§43.  Loans  and  advances. 

A  married  woman  will  be  protected 
to  the  amount  which  she  has  in  good 


1061     (S  43) 


HUSBAND  AND  WIPE  III. 


(§  48)     1062 


faith  paid  out  of  her  own  estate  on 
land  purchased  by  the  husband. 

Lucas  V.  Muston  &  Arthur,  1  Ky. 
Opin.  449. 

Where  the  proceeds  of  the  wife's 
property  had  been  invested  ii^  the 
lands  sought  to  be  subjected  to  the 
payment  of  the  husband's  debts,  be- 
fore that  can  be  done  a  settlement 
must  be  made  upon  the  wife  suitable 
to  her  support,  and  if  it  requires  for 
that  purpose  the  full  amount  raised 
by  the  sale  of  the  land  in  question 
it  must  be  so  applied. 

Jennings  v.  Jennings,  1  Ky.  Opin. 
611. 

Where  the  wife's  claim  is  a  mere 
equity  and  there  is  no  legal  demand 
to  which  she  can  be  substituted,  such 
a  claim  cannot  be  enforced  to  the 
prejudice  of  her  husband's  creditors, 
and  for  this  reason  her  claim  is  not 
embraced  in  the  statute  providing  for 
the  settlement  of  insolvent  decedents' 
estates,  making  all  debts  and  liabili- 
ties of  equal  dignity  and  payable  rat- 
ably. 

Hughes   V.   Hughes,   5   Ky.   Opin. 
681. 

§46.  Contracts  for  conveyance  of  real 

property. 
A  voluntary  deed,  made  by  a  hus- 
band to  his  wife  upon  an  agreed  sep- 
aration, where  the  wife  neither  sues 
him  for,  nor  appeals  to  him  for,  sup- 
port, is  held  to  be  a  sufficient  consid- 
eration, as  it  will  bar  her  from  any 
other  claim  on  him. 

Williams  v.  Williams,  3  Ky.  Opin. 

363. 

The  release  by  a  feme  covert  of 
her  potential  right  of  dower  in  the 
land  sold  by  her  husband  to  another, 
formed  a  valuable  consideration,  suffi- 
cient to  uphold  a  settlement  on  her 
to  the  extent  of  the  value  of  said  po- 
tential right,  even  against  the  cred- 
itors of  her  husband. 

Ford  V.  Ford,  3  Ky.  Opin.  416. 

Where  it  is  shown  that  lands  pur- 
chased by  a  husband,  no  conveyance 
having  been  made  to  him,  were  set- 
tled by  his  purchase-money  bonds  be- 
ing discharged  by  the  wife  relinquish- 
ing: her  Interest  in  her  father's  estate. 


it  is  held,  as  between  her  and  her 
husband's  creditors,  that  the  lands  be- 
longed to  the  wife. 

Field  V.  Field's  Admr.,  4  Ky.  Opin. 
135. 

Where  the  evidence  fails  to  estab- 
lish any  act  or  acts  upon  the  part  of 
the  husband  tending  toward  coercion, 
the*  questions  of  delicacy  and  propri- 
ety cannot  be  considered  by  courts  of 
justice. 

Kline  v.  Flaugher,  5  Ky.  Opin.  197. 

A  wife  cannot  convey  land  to  her 
husband,  because  she  cannot,  on  ac- 
count of  her  disability  of  coverture, 
unless  her  husband  joins  her  in  its 
execution,  and  he  cannot  join  in  a 
deed  to  himself. 

Sayers   v.   Coleman,   5   Ky.   Opin. 
783. 

A  married  woman  can  not  make  a 
valid  contract  for  the  sale  of  her  land, 
and  since  such  a  contract  is  void  it 
can  not  be  ratified  by  her  after  the 
death  of  or  divorce  from  her  husband. 
Chaney  v.  Flynn,  11  Ky.  Opin.  164. 

§47.  Conveyances  by  husband  to  or 
for  wife. 
A  conveyance  by  a  man  to  a  woman 
in  consideration  of  a  marriage  is  legal 
when  the  parties  have  capacity  to  con- 
tract. 

Waller's  Admr.  v.  Harrison,  8  Ky. 
Opin.  717. 

The  release  of  the  right  of  dower 
by  a  married  woman  is  a  valuable 
consideration  for  an  agreement  to 
cause  other  real  estate  to  be  conveyed 
to  the  wife,  and  where  such  real  es- 
tate is  wrongfully  conveyed  to  the 
husband  the  wife,  in  a  contest  with 
the  husband's  creditors,  may  recover 
the  land  when  no  fraud  is  shown. 
Spencer  v.  Spencer,  9  Ky.  Opin. 
825. 

§48.  Conveyances  by  wife  to  or  for 
husband. 
Where  real  estate  is  conveyed  by 
the  wife  for  no  other  consideration 
than  as  a  token  of  her  purpose  to  re- 
form, and  after  the  marital  relation 
and  the  cause  of  the  husband's  shame 
and     mortification    are     entirely    re- 
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moved,   such  conveyance  will  be  set 
aside. 

Westcott  V.  Maxwell,  10  Ky.  Opin. 
511. 

Where  a  wife  signs  and  acknowl- 
edges a  conveyance,  and  it  is  lodged 
in  the  proper  office  for  record,  the 
failure  of  the  clerk  when  it  was  re- 
corded to  insert  the  name  of  the  wife 
will  not  affect  the  rights  of  the 
grantee. 

Standeford  v.  Bates,  11  Ky.  Opin. 
154. 

§49.  Gifts. 

§49>/2' Gift   by   husband   to   or  for 

wife. 
An  antenuptial  contract  will  not  pre- 
vent a  husband  from  giving  property 
to  his  wife,  and  where  during  his  life- 
time she  has  some  notes  which  she 
claims  to  have  received  as  a  gift  from 
her  husband,  and  he  knew  about  it 
and  made  no  objection,  but  thereafter 
by  his  will  directed  his  executor  not 
to  exercise  any  control  over  her  prop- 
erty, all  these  circumstances  tend  to 
show  a  gift  to  her  of  the  notes. 

Galbraith's  Admr.  v.  Galbraith,  12 

Ky.  Opin.  589. 

§49^. Gifts  by  wife  to  or  for  hus- 
band. 
The  wife  has  a  right  to  give  prop- 
erty to  her  husband,  to  permit  him 
to  use  her  property,  or  to  pledge  it  as 
security  for  his  debt. 

Walker  v.  Spaulding,  10  Ky.  Opin. 
620. 


IV.     DISABIUTIBS  AND  PRIVI- 
LEGES  OP  COVERTURE. 

(A)    IN    GENERAL. 

§  55.  Status  of  married  women  in  gen- 
era i. 

The  marriage  of  a  creditor  with 
her  debtor  releases  the  debt  in  law, 
on  the  principle  that  husband  and 
wife  are  one  person,  but  equity  so 
far  qualified  this  rule  as  to  permit  a 
feme  sole  to  sell  and  enjoy  her  prop- 
erty. 

Evans  v.  Leech,  5  Ky.  Opin.  654. 


The  wife's  coverture  not  only  avoids 
her  note,  but  exempts  her  from  tny 
personal  Judgment. 

Thomas  v.  Greenwad's  Ezr.,  1  Ky. 
Opin.  365. 

(B)    PROPERTY   AND    CONVEY- 
ANCE8. 

§68.  Capacity  to  taice  and  hold  prop- 
erty. 
Where  a  married  daughter  of  a  tes- 
tator contracted  with  the  executor  for 
the  purchase  of  a  house  and  lot  be- 
longing to  the  estate,  and  agreed  thit 
the  purchase  price  should  be  taken 
out  of  her  portion  of  the  estate  as  it 
becomes  payable,  and  the  property 
was  occupied  by  the  daughter  and  her 
husband  as  a  home,  the  transaction 
was  held  not  void  on  the  ground  of 
coverture. 

Doom's  Exrs.  v.  Doom's  Devisees, 
7  Ky.  Opin.   702. 

While  a  married  woman  can  not 
bind  herself  personally  by  her  con- 
tract, she  is  capable  of  receiving  and 
holding  the  title  to  real  estate,  and 
she  will  be  bound  as  though  by  an 
executed  contract,  so  far  as  to  en- 
title the  grantor  to  retain  any  pur 
chase  money  paid  him  by  or  for  her 
and  to  subject  the  property  to  the 
payment  of  any  balance  due  thereon. 
Goggin's  Exrx.  v.  Hutchinson.  9 
Ky.  Opin.  866. 

A  married  woman  is  capable  of  re- 
ceiving the  title  to  real  estate,  and  a 
conveyance  to  her  is  therefore  not 
void;  and  while  a  lien  for  balance  of 
purchase  money  may  be  enforced 
against  her  property,  such  claim  can 
not  be  enforced  against  her  person- 
ally. 

Goggin's   EiXrx.   v.    Hutchinson.  9 
Ky.   Opin.    889. 

§  69.  Capacity  to  convey. 

Under  Act  of  Feb.  13,  1866,  entitled 
"An  Act  to  amend  $  17,  art  4,  ch.  47. 
R.  S.,"  a  wife  to  whose  sole  and  sep- 
arate use  land  has  been  transferred, 
may  mortgage  the  land  by  joining 
with  her  husband,  and  thereby  render 
the  land  liable  for  his  debts. 

Whitaker  v.  Clark's  Admr..  7  Ky. 
Opin.  81. 
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Where  a  husband  enters  upon  land 
with  his  wife,  and  in  her  right,  under 
an  arrangement  with  the  executor  of 
her  father,  he  cannot,  while  thus  oc- 
cupying, set  up  an  adverse  claim  to 
her»  and  as  he  has  only  a  life  estate 
by  the  curtesy,  nothing  more  passes 
by  his  deed  or  mortgage. 

Smith  V.  Warth,  5  Ky.  Opin.  269. 

Where  it  is  provided  in  a  will  that 
"the  real  estate  herein  devised  to  said 
Lee  Ann  Smith,  now  Moore,  I  direct 
in  case  of  marriage,  to  be  entirely 
free  from  the  control  or  disposition 
of  her  husband,  and  not  in  any  way 
subject  to  his  debts,"  the  devisee, 
after  marriage,  her  husband  Joining 
with  her,  may  convey  all  the  title  of 
the  devised  real  estate  to  her  pur- 
chaser. 

Graham  v.  Moore,  8  Ky.  Opin.  271. 

The  statute  does  not  permit  a  mar- 
ried woman  to  sell  or  incumber  her 
separate  estate,  nor  can  she  estop  her- 
self of  the  right  to  claim  it,  by  such 
representations  as  would  estop  other 
persons  free  from  statutory  disability. 
Thomas  v.  Rowlett,  8  Ky.  Opin. 
578. 

The  disabilities  placed  upon  married 
women  are  for  their  protection,  and 
they  can  not  be  divested  of  their  title 
to  real  estate,  unless  the  requirements 
of  the  statutes  authorizing  them  to 
alienate  their  lands  are  substantially 
complied  with. 

Thompson  v.  Bratton,  8  Ky.  Opin. 
609. 

A  mortgage  of  the  wife's  land,  she 

holding  a  general  estate,  to  secure  the 

debt  of  her  husband,  executed  jointly 

by  herself  and  husband,  is  valid. 

Douglass    V.    Stone,    8    Ky.    Opin. 

669. 

The  statutes  empowering  a  married 
woman  to  convey  by  joining  her  hus- 
band in  a  deed  gave  her  the  right  to 
convey,  whether  founded  on  a  valu- 
able consideration  or  not. 

Cox  V.  Chelf,  9  Ky.  Opin.  642. 

Under  the  statute  of  1856,  a  volun- 
tary conveyance  by  a  husband  to  his 


wife  without  consideration  is  void  as 
to  his  then  existing  liabilities. 

Duncan  v.  Gaines,  9  Ky.  Opin.  839. 

§70.  Requisites  and  validity  of  con- 
veyances. 
The  evidence  was  held  to  show  that 
a  wife  was  coerced  by  her  husband 
into  the  signing  and  acknowledging  of 
the  execution  of  a  mortgage. 

Bradley's    Elxrs.    v.    Lyles,    7    Ky. 
Opin.  462. 

A  purchaser  of  land,  under  contract 
with  a  married  woman,  is  not  bound 
to  accept  a  deed  executed  solely  by 
her. 

Canfleld  v.  Labor,  7  Ky.  Opin.  184. 

■ 

A  married  woman  can  not  be  com- 
pelled to  convey  her  interest  in  land, 
but  must  do  so  voluntarily,  and  a  con- 
veyance made  by  her  in  obedience  to 
an  order  of  court  should  be  disre- 
garded. 

Hukill   V.   Bramlett,   7   Ky.   Opin. 
151. 

§71.  Trusts. 

Where  shortly  after  marriage,  the 
husband  being  unable  to  provide  for 
himself  and  wife,  his  father-in-law 
furnished  the  wife  with  the  necessi- 
ties to  start  them  to  housekeeping  in 
addition  to  presenting  her  with  cows, 
a  horse  and  negro  servant;  and  this 
property  was  afterwards  sold  by  the 
husband,  the  proceeds  from  which 
were  paid  toward  the  purchase  of  a 
house  and  lot,  and  the  balance  of 
$1,500  was  paid  by  the  father-in-law 
with  the  understanding  that  the  prop- 
erty was  to  be  secured  for  his  daugh- 
ter's use;  but  the  deed  was  made  to 
the  husband;  this  did  not  affect  the 
wife's  interest  in  so  far  as  to  sub- 
ject the  property  to  the  individual 
debts  of  her  husband,  except  as  be- 
yond her  equity. 

Rice  V.  Johnson,  2  Ky.  Opin.  440. 

Where  the  husband  bought  and  paid 
for  land  and  had  the  legal  title  con- 
veyed to  himself  in  trust  for  the  sep- 
arate use  of  his  wife  and  of  her  chil- 
dren during  life  and  after  her  death 
the  remainder  for  said  children,  the 
husband  was  not  only  trustee  of  the 
trust,  but  had  a  legal  right  in   con- 
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Junction  with  his  wife  to  sell  or  mort- 
gage her  interest  for  her  support. 
Patterson   v.    Hutchinson,    2    Ky. 
Opin.  460. 

A  deed  from  husband  to  wife, 
though  technically  inyalid,  is  held 
good  where  it  is  shown  that  the  land 
embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony,  and  the 
deed  made  to  the  husband  through 
mistake. 

Wright's  Admr.  v.  Gillum,  2  Ky. 
Opin.  488. 

§72.  Gifts. 

Appellant  had  before  her  sec- 
ond marriage  sold  her  dower  interest 
in  the  lands  of  her  first  husband,  and 
converted  it  into  money,  and  her  hus- 
band possessed  himself  of  the  money 
by  her  consent  after  his  marriage,  and 
it  therefore  became  his,  and  his  legal 
right  to  it  when  reduced  to  posses- 
sion was  perfect. 

Francis  v.  Rice,  4  Ky.  Opin.  201. 

A  married  woman  may  give  prop- 
erty to  her  mother  with  the  consent 
of  her  husband. 

Bell  V.  Rogers,  9  Ky.  Opin.  292. 

Where  a  wife  is  dangerously  ill,  and 
in  view  of  dissolution  hands  a  note 
owned  by  her  to  her  mother,  and 
when  her  husband  afterwards  comes 
into  the  room,  she  tells  him  what  she 
has  done,  and  he  makes  no  reply,  his 
silence  under  such  circumstances  will 
not  be  construed  into  a  consent  on 
his  part  to  such  gift. 

Bell  V.  Rogers,  9  Ky.   Opin.   292. 

§73.  Ratification. 

Where  a  married  woman,  during 
coverture,  purchased  a  house  and  lot 
for  a  home,  and  continued  to  hold  the 
property  for  many  years  after  re- 
moval of  coverture,  it  amounted  to  a 
ratification  of  the  contract. 

Doom's  Elxrs.  v.  Doom's  Devisees, 
7  Ky.  Opin.  702. 

§74.  Avoidance. 

The  rule  that  an  Infant  can  not  re- 
claim property,  without  returning  the 
money  for  which  it  was  sold,  does  not 
apply  to  a  married  woman. 

Owsley     V.     Montgomery,     9    Ky. 
Opin.  913. 


§75.  Jurisdiction  of  courts. 

The  statute  provides  that  upon  the 
joint  petition  of  husband  and  wife,  i 
court  of  equity  is  invested  with  the 
power  to  authorize  a  married  woman 
to  use,  sell  and  convey  any  property 
she  may  have  or  thereafter  acquire, 
and  may  contract,  sue  and  be  saed 
as  a  feme  sole. 

McDonald's  Trustee  v.  Haymaiu  5 
Ky.   Opin.   116. 

§76- In   equity. 

Where  there  has  been  a  long  acqni- 
esence  in  the  sale  of  land  by  a  mar- 
ried woman,  who  still  survives,  and 
the  heirs  of  the  deceased  one  are  will- 
ing that  the  sale  should  be  confirmed. 
and  as  a  good  title  can  be  decreed,  it 
is  more  equitable  to  sustain  the  sales 
than  to  set  them  aside. 

Vertrees  v.  Rush,  2  Ky.  Opin.  49. 

(C)    CONTRACTS. 

§  78.  Contracts  before   marriage. 

A  woman  who  marries  after  a  note 
is  executed  to  her  has  no  power  or 
right  to  assign  it,  unless  her  husband 
gives  her  authority  to  do  so  or  assents 
to  her  doing  so,  but  he  may  thereafter 
ratify  such  assignment,  and  in  that 
case  the  title  of  the  assignee  is  good. 
Hall  V.  Campbell,  12  Ky.  Opin. 
270. 

§  79.  Capacity  to  contract. 

Where  a  married  woman,  without 
consideration,  undertook,  under  cer 
tain  conditions,  to  pay  one  of  plain- 
tiff's obligations  already  assumed  on 
an  injunction  bond,  the  undertaking 
is  a  nudum  pactum,  and  can  not  be 
enforced. 

Price  V.  Peak,  7  Ky.  Opta.  lOS. 

Where  a  married  woman,  by  writ- 
ing, assumes  to  indemnify  a  surety  by 
agreeing  under  certain  conditions  to 
pay  an  obligation  for  which  she  is 
not  liable,  the  court  will  not  so  en- 
large her  powers  as  to  place  her  on  a 
plane  with  a  feme  sole  as  to  third 
persons. 

Price  V.  Peak,  7  Ky.  Opin.  108. 

An  act  of  the  legislature  making  a 
married  woman  a  feme  sole  for  the 
transaction  of  business,  must  not  be 
construed  as  permitting  her  to  assame 
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the  husband's  liabilities  upon  any 
other  consideration  than  her  moral 
obligations  to  pay  them. 

Bonnie  v.  Rathbome,  7  Ky.  Opln. 
727. 

The  contract  of  a  married  woman 
to  buy  land  is  void  since  she  Is  not 
capable  in  law  to  make  a  valid  con- 
tract, and  the  court  will  release  her 
from  such  a  pretended  contract  and 
permit  her  to  recover  what  she  has 
expended  thereon. 

Robinson's  Trustee  v.  Robinson,  9 
Ky.  Opin.  788. 

A  contract  of  a  married  woman  to 
pay  money  is  void,  and  while  she  may, 
after  she  ceases  to  be  a  married  wo- 
man, consent  that  her  real  estate  be 
ordered  sold  to  pay  the  debt,  where 
she  does  not  then  make  a  new  prom- 
ise to  pay  such  debt  no  personal  judg- 
ment can  be  taken  against  her. 

Green  v.  Whalley,  8  Ky.  Opin.  240. 

While  a  contract  of  a  married  wo- 
man, such  as  under  the  statute  does 
not  bind  her  or  her  estate,  is  void  as 
to  her,  it  is  valid  as  to  persons  who 
sign  it,  and  who  are  not  under  disa- 
biUty. 

Dodd  V.  Rynearson's  Admr.,  8  Ky. 
Opin.  672. 

A  woman  having  a  living  husband 
from  whom  she  has  not  been  divorced, 
can  not  make  a  binding  contract  to 
marry  another  conditioned  upon  a  di- 
vorce  being  granted. 

Webb  V.  Porman,  8  Ky.  Opin.  697. 

A  contract  of  a  married  woman,  not 
entitled  to  transact  a  separate  busl< 
ness,  is  void,  but  when  she  has  parted 
with  money  or  property  by  reason  of 
such  contract,  her  husband  must  join 
her  in  an  action  to  recover. 

Mitchell   V.   Bailey   &   Co.,   8   Ky. 
Opin.  774. 

The  wife  is  under  no  moral  obliga- 
tion to  pay  her  husband's  debts,  and 
therefore  a  promise  by  her  to  apply 
the  proceeds  of  a  life  insurance  policy 
to  that  purpose  is  without  considera- 
tion. 

Minter's    Admr.    v.    Englehard,    9 
Ky.    Opin.    745. 


Where  a  married  woman  accepts  a 
deed  of  conveyance  and  holds  the 
title,  she  can  not  bind  herself  per- 
sonally for  the  price,  but  in  such  a 
case  equity  will  declare  a  lien  on  the 
land  for  the  balance  of  purchase  price 
as  the  only  means  of  enforcing  pay* 
ment,  and  where  the  debt  has  been 
assigned  the  assignee  may  proceed 
against  the  land  for  payment. 

Langhorn  v.  Lebanon  &   Calvary 
Turnpike  Co.,  10  Ky.  Opin.  62. 

A  contract  to  pay  money  to  a  mar- 
ried woman  is  as  valid  as  a  contract 
to  pay  to  any  other  person,  and  one 
who  has  borrowed  and  received  money 
from  her  can  not  be  heard  to  say  that 
his  contract  to  repay  her  is  not  bind- 
ing upon  him  because  of  her  cover- 
ture. 

Wickware   v.   Thompson,    10   Ky. 
Opin.  205. 

§80.  Requisites  and  vaiidity  of  con- 
tracts in  genera i. 
The  plea  of  coverture  will  protect 
a  wife  against  specific  enforcement  of 
an  executory  sale  by  her  husband  and 
herself;  but  under  appellant's  prayer 
for  general  relief,  he  is  equitably  en- 
titled to  a  restitution  of  the  amount 
paid  by  him  to  the 'appellee  and  her 
husband,  as  a  successful  resistance 
would  be  a  fraud  on  appellant,  and 
therefore,  by  a  resulting  trust,  a  lien 
attached  to  her  equitable  interest  in 
the  land. 

Pardner   v.   Grugan,   3   Ky.   Opln. 
375. 

A  married  woman  can  not  be  com- 
pelled to  complete  an  executory  con- 
tract, but  she  will  not  be  relieved 
against  an  executed  contract  on  the 
sole  ground  of  her  coverture. 

Fritz's  Admr.  v.  Cofer,  9  Ky.  Opin. 
6^3. 

The  release  by  a  wife  of  her  dower 
interest  constitutes  a  valuable  consid- 
eration to  support  a  contract  between 
the  husband  and  wife  and  the  hus- 
band's creditors,  made  through  their 
representative,  the  assignee. 

Bates  V.  Scobee's  Assignee,  11  Ky. 
Opin.  608. 


' 
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§85.  Bills  and  notes. 

A  note  executed  by  a  feme  covert 
for  the  purchase-money  of  land  bought 
by  her  can  not  be  enforced. 

Mills  V.  Chelt  6  Ky.  Opln.  719. 

A  mortgage  by  a  wife,  on  her  prop- 
erty, as  accommodation  endorser  for 
her  husband's  debts,  is  good  and  lia- 
ble to  the  acceptors  of  a  bill  of  ex- 
change, though  the  mortgage  be  given 
to  payees  thereon,  who  endorsed  same 
over  to  such  acceptors. 

Ross  V.  Brannin,  Summers  &  Co., 
3  Ky.  Opin.  528. 

Where  B  was,  at  the  time  she  exe- 
cuted a  note,  the  wife  of  D,  by  rea- 
son of  her  disability  the  note  is  not 
obligatory  on  her. 

B«atty  V.  Curtis,  4  Ky.  Opin.  673. 

When  a  married  woman  is  not  liable 
on  a  note  because  of  coverture,  her 
surety  on  such  a  note,  who  pays  the 
same,  can  not  recover  from  her,  since 
her  creditor  could  not  recover  from 
her,  her  surety  can  not. 

Porter  v.  Field,  8  Ky.  Opin.  72. 

If  at  all,  it  is  only  in  exceptional 
cases  when  the  note  of  a  married  wo- 
man can  be  made  the  foundation  of 
an  action  in  favor  of  her  husband. 
Ross  V.  Ross,  8  Ky.  Opin.  272. 

Where  a  note  is  executed  by  the 
wife  to  the  husband,  to  be  enforced 
there  must  be  some  contract  back  of 
it  authorizing  the  chancellor  to  in- 
terfere to  prevent  a  fraud  or  great 
wrong  to  the  husband,  since  the  note 
itself  in  such  a  case  does  not  evidence 
a  consideration. 

Ross  V.  Ross,  8  Ky.  Opin.  272. 

The  note  of  a  married  woman  does 
not  bind  her  personally;  since  it  can 
not  bind  her  personal  estate  unless 
signed  by  herself  and  husband  and 
executed  for  necessaries  for  herself  or 
family. 

Ross  v.  Ross,  8  Ky.  Opin.  272. 

The  assignment  of  notes  made  by 
a  married  woman  can  not  convey  title 
to  the  notes. 

Hardwick   v.    Crow,    8   Ky.   Opin. 
394. 


The  note  of  a  feme  covert  is  void, 
but  she  can  not  claim  the  propertj 
and  withhold  payment,  but  she  most 
surrender  the  property  received  u  the 
consideration  to  the  creditor  or  ven- 
dor. 

Malone    v.    Roy's    Admr^    9   Ky. 
Opln.  537. 

Where  the  husband  receives  money 
from  his  wife  and  executes  to  her  bis 
notes,  promising  to  repay  her,  such 
obligations  can  not  be  enforced  by  the 
wife  as  against  the.  husband's  cred- 
itors. 

Nichols   V.   Scarce,   10   Ky.  Opin. 
715. 

A  married  woman  can  not  enter 
into  a  contract  which  will  bind  either 
her  or  her  estate,  but  when  a  con- 
tract for  the  purchase  of  land,  which 
has  been  executed,  has  been  entered 
into  by  her  and  her  husband  for  her 
benefit  and  the  conveyance  is  made 
to  her,  the  above  rule  is  not  applica- 
ble since  the  contract  is  in  fact  that 
of  the  husband  although  evidenced  by 
note  signed  by  the  wife  alone. 

Miller  V.  Haynes'  Assignee,  12  Ky. 
Opin.  228. 

A  married  woman  who  has  executed 
a  note,  not  for  necessaries,  who  makes 
no  defense  but  allows  judgment  to  be 
taken  against  her  as  well  as  against 
her  husband  and  a  surety,  is  not 
estopped  from  showing,  when  the 
surety  has  paid  the  Judgment  and 
taken  an  assignment  of  it,  that  she 
was,  at  the  date  of  the  Judgment  and 
ever  since  has  been,  a  married  vo- 
inan,  and  that  her  property  can  not 
be  levied  upon  to  pay  such  judgmenL 
Price  V.  Keeney.  12  Ky.  Opin.  530. 

Where  it  is  alleged  in  a  petition 
that  the  wife  never  executed  the  note 
sued  upon,  her  estate  after  her  death 
can  not  be  subjected  to  pay  it. 

Patterson's  EJxr.  v.  Gorin,  13  Ky. 
Opin.  805. 

§86.  Purchases   and    sales. 

A  mere  executory  contract  executed 
by  a  married  woman  for  the  purchase 
of  land  can  not  be  enforced  against 
her  or  her  sureties  on  the  purchase 
money  notes. 

Mills   V.   Chelf.   6  Ky.  Opin.  719. 
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While  a  title  bond  executed  only 
by  a  married  woman  Is  not  enforce- 
able, when  she  receives  the  purchase- 
price  and  purchases  other  property 
with  It,  a  court  of  equity  will  not  per- 
mit her  to  retain  both  the  purchase- 
money  and  the  property  sold  on  such 
bond. 

Ellis  V.  Baker,  8  Ky.  Opin.  175. 

§87.  Guaranty  or  suretyship. 

Where  a  wife  furnishes  counter  se- 
curity to  a  surety  on  husband's  guard- 
ian's bond,  her  property  will  not  be 
subject  to  sale  by  the  surety,  until 
a  pro  rata  distribution  of  liability  has 
been  adjudged,  and  he  has  been  com- 
pelled to  pay  the  same. 

Calhoun  v.  Johnson,  4  Ky.  Opin. 
162. 

The  fact  that  a  creditor's  agent  took 
from  the  debtor  a  mortgage  on  a  crop 
of  tobacco  then  in  the  debtor's  pos- 
session, to  secure  payment  of  the  note 
sued  on,  could  not  have  the  effect  of 
increasing  the  risk  of  the  debtor's 
wife  as  surety,  nor  prevent  her  from 
taking  steps  to  indemnify  herself 
agrainst  apprehended  loss. 

Patterson   v.   Field,   5   Ky.   Opin. 
393. 

Where  a  wife  has  been  invested 
with  the  powers  of  a  feme  sole,  her 
promise  to  pay  her  husband's  debt 
for  property  purchased  by  him,  was 
held  void  for  want  of  consideration, 
the  husband's  liability  still  existing. 
Bonnie  v.  Rathbome,  7  Ky.  Opin. 
727. 

Where  a  wife  has  been  declared  a 
feme  sole,  and  she  promised  to  pay  a 
debt  contracted  by  her  husband  for 
property  of  which  she  is  the  benefi- 
cial owner,  her  undertaking  is  sup- 
ported by  sufilcient  consideration  to 
render  her  liable  for  the  debt,  the  hus- 
band's liability  having  terminated. 
Bonnie  v.  Rathbome,  7  Ky.  Opin. 
727. 

W^here  a  note  was  first  signed  by 
the  husband  and  then  by  the  wife,  the 
presumption  is  that  the  wife  signed 
as  surety  for  the  husband. 

Percival   &   Co.   r.   Grant,   9   Ky. 
Opin.  197. 


An  agreement  of  a  married  woman 
to  pay  the  debts  of  her  husband  is 
void,  but  where  land  belongs  to  the 
wife,  the  husband  and  wife  have  the 
right  to  sell  it,  and  such  an  act  is  not 
within  the  provisions  of  the  statute 
to  protect  creditors  against  convey- 
ances made  to  prefer,  etc. 

Pendy  v.  Morton,  10  Ky.  Opin.  501. 

§88.  Releases. 

A  covenant  by  a  husband  to  release 
all  claim  in  and  to  his  wife's  estate, 
whether  unexplained  or  modified  by 
anything  else,  can  not  be  construed 
as  a  surrender  or  waiver  of  his  right 
to  take  the  interest  in  his  wife's  es- 
tate which  would  otherwise  be  se- 
cured to  him  by  law  in  case  he  sur- 
vives her. 

Morgan's    Admr.    v.    Nicholas,    6 
Ky.  Opin.  402. 

§89.  Ratification. 

Where  defendant  spoke  of  paying 
her  debts  and  said  they  ought  to  be 
paid,  and  that  she  was  going  to  pay 
all  her  debts,  but  did  not  say  par- 
ticularly that  she  was  going  to  pay 
the  debts  in  suit,  such  a  conversation 
cannot  be  construed  into  a  promise 
to  pay  the  notes  in  suit,  when  she 
was  then  resisting  the  collection  of 
the  same. 

Henking,  Allemong  &  Co.  v.  Har- 
ris, 5  Ky.  Opin.  531. 

§90.  Avoidance. 

W^here  real  estate  is  sold  on  a  title 
bond  to  the  husband,  and  by  his  di- 
rection the  bond  was  payable  to  the 
wife,  the  wife  can  not  by  pleading 
that  she  was  a  married  woman  at 
the  time  procure  a  rescission,  nor  can 
the  husband  and  others  who  signed 
the  purchase-money  note  escape  lia- 
bility on  account  of  the  married  wo- 
man's connection  with  the  sale. 
Mills  V.  Chelf,  8  Ky.  Opin.  504. 

(D)     TRADE    OR    BUSINESS. 

§  92.  Statutory  provisions. 

The  legislature  has  power  to  make 
provision  for  the  relief  of  married 
women  from  the  disability  of  cover- 
ture. 

Gamble   &   Firth   v.   Dunnegan,   7 
Ky.  Opin.  698. 
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If  a  married  woman  desires  to  se- 
cure the  fruits  of  her  own  labor  or 
accumulations,  she  must  in  conjunc- 
tion with  her  husband  pursue  the 
mode  pointed  out  by  the  statute  au- 
thorizing her  to  trade  as  feme  sole. 
Strowd  V.  Stanley  ft  Son,  8  Ky. 
Opin.  625. 

§95.  Proceedings      to      become    tofe 
trader. 
A  proceeding  in  equity  by  a  mar- 
ried woman  to  authorize  her  to  act 
as  a  feme  sole  is  void,  where  the  hus- 
band was  not  a  party  to  the  suit. 
Canfield  v.  Labor,  7  Ky.  Opin.  184. 

§97.  Married   women   as   partners.- 

A  married  woman,  who  has  not  been 
empowered  to  act  as  a  feme  sole,  has 
no  power  to  form  a  partnership  with 
others. 

Mitchell   V.   Bailey   ft   Co.,   8   Ky. 
Opin.  774. 

V.     WIFE'S   SEPARATE  ESTATE. 
(A)    WHAT  CONSTITUTES. 

§  110.  Nature  of  equitable  or  statutory 

estate. 
The  husband  being  insolvent  when 
he  married,  and  the  wife  then  owning 
three  slaves,  two  of  whom  were  sold 
and  the  proceeds  invested  in  land  and 
conveyance  taken  to  the  wife,  by 
agreement,  the  wife's  equity  is  equal 
to  that  of  the  creditor  of  the  hus- 
band, notwithstanding  she  was 
clothed  with  the  legal  title. 

Wilson   V.    Duncan,    1    Ky.    Opin. 

680. 

A  separate  estate  is  that  to  which 
a  married  woman  has  the  sole  and  ex- 
clusive right,  independent  of  her  hus- 
band, not  subjected  by  his  control  or 
affected  by  any  interest  or  use  in  him. 
Thompson  v.  McCloskey,  12  Ky. 
Opin.  80. 

It  is  not  the  right  to  the  present 
use  and  enjoyment  of  property  that 
determines  a  separate  estate,  but  it 
may  be  created  and  exist  without  ref- 
erence to  the  quantity  of  interest  In 
the  property  or  the  time  of  its  en- 
joyment, and  it  is  sulflcient  if  the 
feme  covert  has  the  sole  and  exclu- 
sive right  to  the  estate  devised  or  con- 


veyed, independent  of  any  control  or 
Interest  of  her  husband,  whether  for 
life,  in  remainder,  or  absolute  fee. 
Thompson  v.   McCloskey,  12  Ky. 
Opin.  80. 

§111.  Married  women's  property  acti. 
By  Act  1867-8,  vol.  1,  p.  5,  5  1, 
relating  to  the  power  of  married  wom- 
en to  alienate  their  separate  ei- 
tates,  the  legislature  intended  to  re- 
lieve married  women  from  any  great- 
er disability  in  regard  to  the  sale  of 
their  separate  estates  than  is  imposed 
on  them  with  regard  to  their  gen- 
eral estates. 

McCarty  v.  Johnson,  6  Ky.  Opin. 
236. 

§116.  Gifts  to  wife. 

Property  given  to  a  wife  before  her 
marriage,  without  restriction  or  lim- 
itation, cannot,  after  marriage,  be 
converted,  by  the  donor,  into  her  sep- 
arate estate,  to  the  prejudice  of  her 
husband's  creditors. 

Brown  &  Co.  v.  Arnold  &  Co.,  5 
Ky.   Opin.   236. 

The  husband  cannot  invest  his  wife 
with  a  separate  estate  in  his  own 
property,  even  in  the  proceeds  of  her 
own  labor,  to  the  prejudice  of  his 
creditors,  but  it  may  be  done  with 
the  consent  of  the  creditor,  and  in 
that  event  he  is  estopped  by  his  own 
act  to  coerce  payment  of  his  debt  oat 
of  the  wife's  separate  property. 
McDonald's  Trustee  v.  Hayman.  5 
Ky.  Opin.  116. 

A  chose  In  action  devised  to  the 
wife  during  coverture  belongs  abso- 
lutely to  the  husband,  whether  re- 
duced to  possession  before  or  after 
the  death  of  the  wife. 

Twyman   v.   Cross,   10   Ky.  Opin. 
570. 

§117.  Property  devised  or  bequeathed 
to  wife. 
Where  a  wife  agrees  with  her  hus- 
band that  he  might  receive  and  use 
the  money  coming  to  her  under  her 
father's  will,  on  condition  that  it  was 
to  be  used  at  a  future  time  in  paying 
for  a  designated  tract  of  land,  in 
which  she  was  to  be  interested  to 
the  extent  of  such  pajrment:  but  the 
father  left  a  will   giving   said  desig- 
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nated  land  to  the  husband,  burdened 
with  the  stipulation  that  he  shoula 
pay  $60  per  acre  into  the  general  fund 
of  the  estate;  and  the  husband  re- 
ceived from  his  wife  $4,000  coming 
from  her  father's  estate,  and  some 
years .  thereafter  the  husband  maae  a 
deed  to  this  land,  in  which  his  wife 
did  not  Join,  to  a  trustee  for  the  pay- 
ment of  debts,  reserving  homestead, 
dower  and  the  interest  of  his  wife 
to  the  extent  of  the  $4,000,  advanced 
by  her,  and  there  was  no  agreement 
that  the  husband  would  convey  to  the 
wife  any  interest  in  the  land,  it  was 
held  that  the  wife  could  claim  noth- 
ing more  than  to  be  a  creditor  of  her 
husband  to  the  extent  of  $4,000,  and 
that  she  took  no  interest  in  the  land 
as  against  his  creditors. 

Coons  V.  Coons'  Assignee,  10  Ky. 
Opin.  695. 

§  118.  Property   inherited   by  wife. 

Land  received  by  a  wife  by  descent 
from. her  father  is  not  subject  to  the 
payment  of  her  husband's  debts. 

Jones  v.  Boone,  7  Ky.  Opin.  287. 

The  wife  has  a  right  to  claim  a  set- 
tlement out  of  estate  descended  to 
her,  and  may  assert  it  by  original  bill 
at  any  time  before  it  is  reduced  to 
actual  possession  by  the  husband. 
Graves  v.  Harris,  8  Ky.  Opin.  682. 

The  wife  has  a  right  to  allow  her 
interest  in  a  decedent's  estate  to  be 
applied  to  pay  her  husband's  debt,  and 
may  go  into  a  court  of  equity  and 
have  that  interest  settled  upon  her 
and  thereby  free  it  from  the  control 
of  her  husband  and  terminate  his 
right  to  reduce  it  to  possession  and 
thus  remove  it  beyond  the  reach  df 
his  creditors. 

Graves  v.  Harris,  8  Ky.  Opin.  682. 

Where  a  husband  during  his  life  did 
not  reduce  his  wife's  property  to  pos- 
session, but  in  pursuance  to  an  agree- 
ment between  them  he  disclaimed 
ownership  and  treated  the  property 
she  received  from  her  father's  estate 
as  her  separate  estate  and  never  used 
or  controlled  it  for  his  own  benefit, 
after  his  death  such  property  will  be 
regarded  as  he  regarded  and  treated 
it,  and  it  will  remain  as  the  separate 
property  of  the  wife;  and  this  is  clear- 


ly so  when  there  is  sufficient  property 
left  by  the  husband  to  pay  all  cred- 
itors. 

McConnell   v.   McConnell's   Heirs, 
12  Ky.  Opin.  93. 

Where  a  man  buys  real  estate,  re- 
ceiving a  bond  for  a  deed  from  his 
father-in-law,  the  consideration  being 
$30,000,  and  after  he  has  paid  there- 
under $13,000,  the  father-in-law  dies, 
and  the  estate  descends  to  his  chil- 
dren, one  of  whom  is  the  purchaser's 
wife,  such  purchaser  has  no  power 
to  divest  his  wife  of  her  interest  in 
the  estate  by  crediting  his  purchase- 
money  notes  with  the  value  of  her 
interest. 

Litsey  v.  Phelps,  12  Ky.  Opin.  383. 

§119.  Property  conveyed  to  or  for  use 

of  wife. 
A  conveyance  to  a  married  woman, 
her  heirs  and  assigns  forever,  free 
from  the  use  and  control  of  her  said 
husband,  where  the  warranty  is  in  the 
same  words,  is  sufficient  to  create  a 
separate  estate. 

Thomas  v.  Rowlett,  8  Ky.  Opin. 

578. 

Where  a  husband  makes  a  deed  to 
his  wife  for  the  consideration  of  one 
dollar  and  love  and  affection  he  is  not 
entitled,  upon  obtaining  a  divorce,  to 
have  the  land  so  conveyed  restored 
to  him. 

Whale>  V.  Taylor,  9  Ky.  Opin.  742. 

There  is  nothing  in  the  statutes  for- 
bidding the  creation  of  a  separate  es- 
tate with  the  authority  to  mortgage  it, 
as  well  as  to  alienate  it  absolutely, 
and  such  a  power  may  by  the  instru- 
ment creating  the  separate  estate  be 
lawfully  annexed  to  the  estate,  and  a 
married  woman  may  be  empowered 
with  authority  to  mortgage,  although 
the  statute  does  not  allow  her  to  do 
so  without  such  power  is  given  by  the 
instrument  under  which  she  holds. 

Norris  v.  Cromle,  12  Ky.  Opin.  612, 

§  120.  Property  acquired  by  husband 
in  trust  for  wife. 
Where  a  husband  had  possession  of 
his  wife's  money,  either  as  a  loan  or 
for  the  purpose  of  paying  it  on  the 
purchase-price  of  land  bought  by  him, 
and  it  was  used  in  partnership  busi- 
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ness  in  which  the  husband  was  inter- 
ested, and  the  wife's  conduct  was  free 
from  fraud,  and  she  got  possession  of 
the  money  by  as  meritorious  means  as 
did  the  partnership,  a  court  of  equity 
will  not  disturb  her  possession  there- 
of. 

Hambrick  v.  Gowan,  7  Ky.  Opin. 
621. 

Where  the  wife  at  the  time  of  her 
marriage  was  the  owner  of  real  estate 
inherited  from  her  father,  and  after 
marriage  her  husband  induced  her  to 
sell  the  land  for  reinvestment,  the  pro- 
ceeds being  invested  in  other  land,  to 
which  the  husband  took  title  under 
agreement  that  if  he  died  first  he 
would  arrange  by  will  or  otherwise 
that  she  should  become  the  owner  of 
the  land,  and  the  husband  died  sud- 
denly without  securing  the  property  to 
her,  a  court  of  equity  will  enforce  the  I 
agreement  to  secure  the  wife  in  her  i 
right  to  the  property.  j 

Burton  v.  Burton,  5  Ky.  Opin.  240.  i 

A  husband  becomes  vested  with  an 
interest  in  the  money  of  his  wife  in 
the  hands  of  an  executor,  and  where 
the  money,  with  the  consent  of  the 
wife,  was  placed  by  the  husband  in 
the  hands  of  a  trustee  for  their  Joint 
benefit,  a  trust  is  created  by  the  hus- 
band for  the  benefit  of  the  wife,  and 
not  by  the  wife  for  the  benefit  of  the 
husband. 

Hopewell     v.     Hopewell,     6     Ky. 
Opin.  455. 

§121.  Property  purchased  with  wife's 
money. 
Where  a  husband  has  used  his  wife's 
money  to  buy  real  estate,  equity  may 
be  resorted  to  by  the  wife  to  require 
the  land  to  be  conveyed  to  her,  but  as 
against  the  vendor  to  whom  such 
money  has  been  paid  she  is  not  enti- 
tled to  relief. 

Jouett  V.  Owens,  10  Ky.  Opin.  432. 

§  125.  Rents  and  profits  of  separate 
property. 
Whether,  under  the  statute,  the 
death  of  the  husband  invests  the  wife 
with  the  right  to  collect  and  appropri- 
ate the  rents  accruing  on  an  unex- 
pired lease  of  the  wife's  land,  or 
whether  the  right  passes  to  the  per- '. 
sonal  representative  of  the  husband, 


is  a  question  on  which  the  court  was 
equally  divided. 

Herrick  v.   Herrick,  7  Ky.  Opin. 
588. 

§  126.  Earnings  of  wife. 

The  husband  is  entitled  to  the  earn- 
ings of  his  wife  and  to  the  prodncts 
of  her  lands,  in  the  absence  of  any 
antenuptial  contracts. 

Petree  v.  Terry,  8  Ky.  Opin.  269. 

The  savings  of  a  wife  may,  with  tbe 
consent  of  her  husband,  be  applied  to 
her  separate  use,  and  she  may  retain 
them  as  her  own  so  far  as  regards  ber 
husband  or  his  representatives  after 
his  death,  but  such  claims  of  the  wife 
can  not  be  enforced  against  the  hus- 
band's creditors. 

Field    V.    Field's    Admr.,    10   Ky. 
Opin.  450. 

The  husband  has  no  power,  by  his 
express  agreement  to  that  effect,  lo 
convert  into  a  separate  estate  his 
wife's  profits  in  business  or  her  earn- 
ings, to  be  enjoyed  by  her  to  his  ex- 
clusion, since  only  a  court  of  chan- 
cery and  the  husband's  consent  there- 
to can  effect  such  purpose. 

Brown   v.   Cashier,   11  Ky.  Opin. 
459. 

§  129.  Estoppel  to  claim  property. 

Where,  in  a  suit  by  a  husband  hold- 
ing property  in  trust  for  his  wife  and 
children,  the  wife  answered,  upon  pri- 
vate examination,  and  consented  to 
the  sale,  she  can  not  afterwards  disre- 
gard the  sale  and  recover  the  prop- 
erty. 

Sinnett   v.   Haynes,    7   Ky.  Opin. 

637. 

■ 

Where  a  married  woman  owning 
real  estate  sells  it,  her  husband  join- 
ing her  in  its  conveyance,  the  wife 
agreeing  that  the  vendee  shall  pay  a 
debt  of  her  husband  as  a  part  of  the 
consideration,  and  he  either  pays  such 
debt  or  obligates  himself  to  pay  it. 
she  is  estopped  to  set  up  a  claim 
against  the  vendee  for  such  part  of 
said  purchase-money,  as  a  married 
woman  must  do  equity  before  she  is 
entitled  to  a  favorable  consideration  In 
a  court  of  equity. 

Brashear  v.  Moran,  10  Ky.  Opin. 
892. 
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§130.  Evidence  as  to  ownership. 

§  132. Admissibility. 

Where  it  does  not  appear  that  a 
married  woman's  title  to  real  estate  is 
evidenced  by  any  writing,  it  is  not 
error  to  permit  her  husband  to  tes- 
tify that  the  property  belonged  to  his 
wife;  and,  where  the  title  to  real  es- 
tate is  not  in  issue,  it  is  competent  to 
prove  it  by  parol. 

Helm  V.  Spence,  10  Ky.  Opin.  610. 


(B)    RIGHTS    AND    LIABILITIES   OF 

HUSBAND. 

§134.  Vested  rights. 

A  husband  can  not,  without  the  con- 
sent of  his  wife,  evidenced  as  pre- 
scribed by  law,  pass  her  title  to  realty, 
nor  destroy  her  right  of  retainer  she 
holds  upon  the  legal  title  to  her  land, 
to  secure  the  payment  of  the  purchase 
price. 

McGowan  v.  Burton,  4  Ky.  Opin. 
407. 

As  a  husband  has  no  power  to  make 
a  sale  of  the  wife's  land,  his  creditors 
or  trustee  could  not  enforce  a  parol 
sale  made  by  him,  as  they  would  stand 
In  no  better  attitude  than  the  debtor. 
Epperson  v.  Murrah,  3  Ky.  Opin. 
309. 

A  lease  for  years  is  only  a  chattel, 
and  although  in  the  wife's  name,  not 
being  expressly  stated  to  be  for  her 
separate  use,  is  as  much  the  property 
of  her  husband  as  any  other  chattel 
acquired  in  her  name. 

Myers    v.    Marcus,   10    Ky.    Opin. 
887. 

§  136.  Right  of  possession  or  occupa- 
tion. 
As  the  husband  has  the  joint  use  of 
the  wife's  property  during  their  lives, 
his  estate  only  is  chargeable  with  in- 
terest on  the  use  of  personal  property 
of  the  wife  after  his  death. 

Guthrie's  Admr.  v.  Guthrie,  2  Ky. 
Opin.  644. 

Under  a  written  agreement  between 
husband  and  wife,  that  she  retain  the 
right  to  hire  out  her  personal  prop- 
erty or  keep  same  as  she  may  think 
proper,  should  she  decide  to  keep  same 
for  the  family  use,  the  law  will  imply 
no  contract  on  the  part  of  the  hus- 


band to  pay  hire  during  their  joint 
lives. 

Pendleton's   Admr.   v.   Lawson,   2 
Ky.  Opin.  466. 

The  husband  has  no  right  to  money 
paid  his  wife  as  the  value  of  her  right 
of  dower  by  the  judgment  of  the  court, 
and  when  he  is  required  to  pay  his 
wife  money  in  and  during  the  pen- 
dency of  a  divorce  suit  between  them, 
he  can  not  recoup  such  payment  by 
being  allowed  to  take  money  paid  to 
his  wife  as  dower  when  his  land  at 
the  suit  of  creditors  is  sold. 

Salter  v.  Salter,  9  Ky.  Opin.  89. 

A  husband  may  at  any  time  exer- 
cise his  marital  right  to  reduce  to  pos- 
session the  estate  he  has  permitted 
and  assisted  his  wife  to  acquire,  and 
where  she  dies  first  he  takes  it  as 
survivor,  notwithstanding  it  had  been 
his  intention  that  she  should  hold, 
own  and  control  it  at  her  discretion; 
but  where  he  does  not  exercise  this 
right  and  has  no  creditors,  after  his 
death  his  personal  representatives  can 
not  defeat  his  intention  and  wish  by 
making  an  election  and  exercising  a 
right  which  vested  in  the  husband 
alone,  and  which,  from  its  personal 
character,  could  not  survive  his  death. 
Woodward  v.  Middleton,  9  Ky. 
Opin.  546. 

The  chancellor  has  no  power  after 
the  husband  has  exercised  his  marital 
right  and  reduced  his  wife's  money  to 
possession,  and  thereby  made  it  his 
own,  to  divest  him  of  his  title  for  the 
benefit  of  the  wife. 

Brownfield  v.  Cookby,  9  Ky.  Opin. 
658. 

So  long  as  the  wife's  choses-in-ac- 
tion  have  not  been  actually  reduced 
to  possession  the  husband  may  waive 
his  marital  right,  and  agree  with  his 
wife  that  it  shall,  when  received,  be 
held  for  her  separate  use,  and  such  an 
agreement  will  be  upheld  and  en- 
forced. 

Mitchell  V.  Hill,  9  Ky.  Opin.  696. 

When  a  husband,  before  reducing 
the  wife's  choses  to  possession,  prom- 
ises her  to  invest  the  proceeds  in  her 
name,  he  must  be  held  to  receive  such 
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proceeds  in  trust  and  not  In  his  own 
right. 

Kimberlin    v.    Kimberlin,    9    Ky. 
Opin.  864. 

§  137.  Power  to  manage  or  control. 

Where  a  husband,  without  opposi- 
tion on  the  part  of  the  wife,  trans- 
ferred the  possession  of  a  hoilse  and 
lot  to  another  as  tenant,  the  wife  can 
not  assert  her  rights  in  a  controversy 
between  the  landlord  and  tenant,  relat- 
ing solely  to  the  tenancy  and  in  no 
wise  affecting  the  title  to  the  other 
part  of  the  property. 

Kennedy  v.  Collins,  6  Ky.  Opin. 
157. 

Where  the  husband  rents  the  wife's 
real  estate  for  not  more  than  three 
years  at  a  time  and  receives  the  rent 
in  goods,  the  receipt  of  such  goods 
pays  the  rent  whether  the  wife  con- 
sents thereto  or  not. 

Finley  v.  Russell,  8  Ky.  Opin.  36. 

Under  the  statutes,  the  husband  has 
the  power  to  rent  the  wife's  land  for 
not  more  than  three  years  at  a  time 
and  receive  the  rent,  and  he  may  mort- 
gage the  crops  on  such  land  resulting 
from  his  own  labor. 

Strowd  V.  Stanley  &  Son,   8  Ky. 
Opin.  625. 

The  husband  has  a  right  to  execute 
a  lease  of  his  wife's  real  estate  for  a 
period  of  three  years,  if  the  lease  is 
made  in  good  faith,  but  where  made 
only  a  day  or  two  before  the  wife's 
death,  not  in  good  faith  but  as  a  mere 
device  to  defeat  the  right  of  the  wife's 
heirs  to  possession  for  a  period  of 
three  years,  it  is  void  because  fraudu- 
lent. 

Dedman  v.  Priest,  9  Ky.  Opin.  853. 

A  husband  may  use  the  money  de- 
rived by  him  from  his  wife  in  paying 
his  own  debts  or  in  purchasing  prop- 
erty for  his  own  use,  and  where  the 
wife  consents  to  such  acts  she  will  be 
denied  relief  therefrom. 

Jouett  V.  Owens,  10  Ky.  Opin.  432. 

One  holding  a  note  of  $800  and  a 
lien  on  the  land  of  a  married  woman 
as  security,  (where  the  claim  Is  Ques- 
tioned) who  makes  a  compromise  with 
the  husband  for  the  benefit  of  the  mar- 
ried woman,  by  which  the  claim  is  re- 


duced $300,  and  he  accepts  In  com- 
promise the  note  of  another  for  the 
balance,  can  not  thereafter  disregard 
the  compromise  and  recover  on  his 
$800  claim,  since  a  lien  thus  abas- 
doned  can  not  be  enforced. 

Collins   V.   Richart,   12   Ky.  Opin. 
470. 

§  138.  Authority  as  wife's  agent  or  at- 
torney. 
Where  it  is  conceded  that  the  bos- 
band's  power  to  purchase  land  for  his 
wife  was  restricted  to  her  ratification 
and  approval,  and  that  she  had  nei- 
ther ratified  nor  approved  the  pur- 
chase, nor  accepted  the  conveyance, 
the  fact  that  the  deed  had  been  re- 
corded does  not  conclude  her,  but  she 
may  still  raise  an  issue  of  fact  as  to 
whether  or  not  she  accepted  it. 

Martin  v.  Allen,  5  Ky.  Opin.  105. 

Where  there  is  no  process  served  on 
the  wife,  the  husband  has  no  power 
to  consent  to  a  judgment  against  her. 
to  subject  her  property  to  sale. 

Cord  V.  Reeves  &  Co.,  4  Ky.  Opin. 
694. 

Where  a  husband,  acting  as  agent 
of  his  wife  invests  her  money  in  real 
estate,  but  without  her  knowledge  or 
permission  takes  the  title  in  the  name 
of  their  daughter,  reserving  life  es- 
tate for  himself  and  wife  therein,  and 
no  rights  of  creditors  are  involved,  it 
is  not  too  lat^  for  the  wife  to  sue  to 
set  aside  such  deed  and  have  the  title 
conveyed  to  her,  even  when  the  ac- 
tion is  brought  nearly  twelve  years 
after  she  discovers  the  fact  that  the 
title  was  not  conveyed  to  her. 

Terry  v.  Hill,  12  Ky.  Opin.  468. 

§  139.  Right  to  proceeds  of  sales. 

Where  it  is  not  shown  that  a  hus- 
band received  money  arising  from  the 
sale  of  his  wife's  property,  under  an 
agreement  to  invest  it  for  her  benefit 
or  that  he  received  it  under  such  an 
agreement  with  any  one,  it  is ,  held 
that  it  became  his  absolutely,  since 
he  received  it  without  such  agreement. 
Sinclair's  Admrs.  v.  Sinclair,  10 
Ky.  Opin.  441. 

§141.  Improvements  by  husband. 

The  declaration  of  a  wife  that  she  is 
willing  that  her  husband  shall  be  re- 
imbursed for  improvements  made  on 
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her  land,  by  "sale  of  stock  or  other- 
wise," is  not  sufficient  to  charge  her 
realty  upon  divorce  of  the  husband 
and  wife. 

Herrick  v.  Herrlck,   7   Ky.  Opin. 
527. 

Where  a  husband  voluntarily  makes 
improvements  on  the  land  of  his  wife 
not  in  pursuance  of  any  antenuptial 
agreement  or  in  expectation  of  being 
reimbursed  through  his  right  to  hold 
and  enjoy  the  wife's  land,  such  expen- 
diture does  not  come  within  §  6,  art.  3, 
ch.  47,  R.  S.,  or  §  462,  Civ.  Code  Prac, 
and  he  is  not  entitled  to  a  lien  for  the 
improvements  made  upon  divorce  from 
his  wife. 

Herrlck  v.  Herrick,   7   Ky.   Opin. 
527. 

Where  at  the  time  the  improvements 
were  commenced  the  legal  title  was  in 
the  husband,  who  retained  it  until 
after  the  greater  part  of  the  materials 
and  the  most  of  the  work  had  been 
done,  a  conveyance  to  the  wife  could 
not  defeat  the  Uen. 

Cress  V.  Montgomery  &  Co.,  6  Ky. 
Opin.  154. 

Where  the  wife  knows  of  the  in- 
solvency of  her  husband,  and  knows  he 
is  using  money  due  his  creditors  to 
improve  her  real  estate,  she  is  held 
to  have  participated  in  the  fraud;  and 
while  she  can  not  be  deprived  of  her 
title  secured  before  insolvency,  the 
court  will  cause  the  rents  of  such 
property  to  be  applied  upon  creditors' 
claims. 

Henry   &   Co.   v.   Bennett,  8   Ky. 
Opin.  57. 

An  Insolvent  debtor  may  not  take 
funds  due  his  creditors  and  improve 
his  wife's  real  estate. 

Henry   &   Co.   v.   Bennett,   8   Ky. 
Opin.  57. 

Where  a  husband  who  is  heavily  in 
debt  by  the  expenditure  of  his  own 
money  and  credit,  improves  his  wife's 
real  estate  by  the  erection  of  a  build- 
ing thereon,  his  creditors  may  subject 
the  value  added  to  the  property  by  the 
husband  to  make  assets  to  pay  their 
claims,  since  such  an  investment  of 
the  husband's  means  is  a  fraud  against 


creditors,    especially   when    the   wife 
knows  all  the  facts  and  permits  it. 
Barbour  v.  Gaines,  12   Ky.   Opin. 
448. 

§  144.  Accountability  for  property  and 

income. 
If  chattels  are  sold  to  the  wife  by  a 
third  person  for  her  separate  use  and 
come  to  the  possession  of  the  hus- 
band, the  legal  title  vests  in  him,  and 
he  will  hold  them  as  trustee  for  the 
wife. 

McLure    v.    Wolfe,    8    Ky.    Opin. 

315. 

(C)    LIABILITIES  AND  CHARGES. 

§  149.  Rights  of  husband's  creditors. 

Money  received  by  wife,  and  by  her 
put  into  the  possession  of  her  husband, 
became  his,  and  was  liable  for  his 
debts. 

Randall's  Admr.  v.  Moore,  7  Ky. 
Opin.  680. 

The  separate  debts  of  a  wife  are  not 
liable  for  the  debts  of  her  husband. 
Marshall   v.   Roach,   4   Ky.    Opin. 
413. 

The  court  will  not  interfere  after  the 
death  of  both  husband  and  wife  to  ap- 
ply the  proceeds  of  property  belong- 
ing to  the  wife  to  the  payment  of 
the  husband's  debts. 

Broyles  v.  Moffet's  Admr.,  6  Ky. 
Opin.  388. 

A  creditor  can  not  apply  the  pro- 
ceeds of  a  note  owned  by  debtor's  wife 
to  the  husband's  debts,  and  then  look 
to  the  wife  for  payment  of  such 
amount  on  her  debt. 

Gatewood    v.    Duff,    6    Ky.    Opin. 
244. 

A  wife  is  not  liable  for  money  bor- 
rowed by  her  husband,  unless  a  case 
is  made  such  as  will  authorize  a  court 
of  equity  to  subject  her  estate  to  the 
payment  of  the  husband's  debts. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

If  the  wife's  money  is  borrowed  of 
her  or  of  her  husband  acting  as  her 
agent,  the  borrower  can  not  after- 
ward be  heard  to  say  that  the  money 
belonged  to  the  husband,  nor  can  he 
be  allowed  to  credit  the  same  on  the 
husband's  indebtedness  to  him. 

Finley  v.  Russell,  8  Ky.  Opin.  36. 
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Marriage  invests  the  husband  with 
absolute  title  to  all  the  chattels  of  the 
wife  not  held  as  separate  estate 
whether  owned  at  the  time  of  or  ac- 
quired after  marriage,  and  where 
goods  are  bought  in  the  name  of  the 
wife  and  paid  for  with  her  money,  yet 
at  the  time  she  had  not  been  empow- 
ered to  hold  property  or  to  trade  as 
a  feme  sole,  the  title  vested  in  her 
husband,  and  was  subject  to  be  seized 
to  pay  his  debts. 

McLure    v.    Wolfe,    8    Ky.    Opin. 
315. 

A  wife's  general  estate  is  not  liable 
for  the  debts  of  the  husband,  but  is 
liable  for  those  of  the  wife  incurred 
before  marriage,  and  for  those  con- 
tracted after  marriage  on  account  of 
the  purchase  of  necessaries  for  her- 
self or  any  member  of  her  family,  her 
husband  included,  as  shall  be  evi- 
denced by  writing  signed  by  herself 
and  husband. 

Drake  v.  Bradly,  8  Ky.  Opin.  426. 

Where  a  husband  after  marriage 
took  possession  of  his  wife's  money 
and  agreed  with  her  to  invest  it  in 
lands  for  her  benefit,  but  bought  lands 
taking  title  in  his  own  name,  and  after 
many  years  mortgaged  it  to  creditors, 
the  wife's  claim  is  subordinate  to  the 
claim  of  creditors  who  loaned  their 
money  to  the  husband  without  any 
knowledge  of  the  secret  claim  of  the 
wife. 

Shanks  v.  Pitman,  8  Ky.  Opin.  514. 

Secret  transactions  between  hus- 
band and  wife,  when  the  wife  is  not 
authorized  to  trade  as  a  feme  sole,  are 
not  to  be  regarded  with  favor  nor  al- 
lowed to  defeat  the  husband's  credi- 
tors. 

Strowd  V.  Stanley  &   Son,  8  Ky. 
Opin.  625. 

A  voluntary  conveyance  to  the  wife 
will  not  defeat  a  creditor  who  took  a 
mortgage  from  the  husband  after  such 
conveyance  to  secure  a  debt  created 
before  the  conveyance  was  made. 

Kinser  v.  Robertson,  8  Ky.  Opin. 
626. 

Where  a  man  conveys  his  real  es- 
tate to  a  woman  in  consideration  of 
marriage  and  the  marriage  is  consum- 
mated, his  creditors  can  not  subject 


the  land  to  sale  to  pay  the  grantor's 
debts. 

Waller's  Admr.  v.  Harrison,  8  Ky. 
Opin.  717. 

Where  the  wife's  property  is  in- 
vested in  lands  but  conveyed  to  the 
husband,  he  is  liable  to  her  as  between 
themselves,  but  this  will  not  prevent 
creditors  from  subjecting  such  lands 
to  the  payment  of  their  debts,  and  the 
wife's  rights  are  postponed  to  those 
of  his  creditors. 

Young  V.  Nesbitt,  8  Ky.  Opin.  730. 

Where  the  wife's  father  gave  her 
money  with  which  to  buy  land  and 
she  kept  the  money  until  the  day  of 
the  purchase,  and  then  gave  it  to  her 
husband  to  pay  for  the  land,  and  he 
promised  to  have  the  deed  made  in 
her  name,  but  instead  took  it  in  his 
own  name,  her  right  to  the  property 
is  superior  both  in  law  and  equity  to 
the  claims  of  those  who  have  credited 
the  husband. 

Ragan,  Dickey  &  Ragan  v.  Higgins, 
9  Ky.  Opin.  25. 

Where  the  husband  is  the  owner  in 
fee  of  real  estate,  and  procures  from 
his  wife  some  of  the  means  with  which 
he  pays  some  of  the  purchase  money, 
the  wife  can  assert  no  claim  as  against 
creditors  of  the  husband  who  became 
such  on  the  strength  of  such  owner- 
ship and  without  knowledge  of  any 
claim  of  the  wife. 

Jones   V.   Jones'   Trustees,  9  Ky. 
Opin.  707. 

WHiere  the  husband  buys  lands  while 
the  wife's  money  is  still  in  the  hands 
of  the  administrator  and  still  subject 
to  her  right  of  settlement,  and  he 
agrees  with  or  promises  her  to  use  her 
money  to  pay  for  the  land  and  have  it 
conveyed  to  her,  her  equity  in  the 
land  is  superior  to  the  equity  of  her 
husband's  creditors. 

Kimberlin    v.    Kimberlin,    9    Ky. 
Opin.  864. 

Where  a  woman  owns  a  store,  and 
an  antenuptial  contract  provides  that 
it  shall  remain  her  property,  and  such 
store  is  conducted  after  marriage,  the 
earnings  of  the  wife  under  such  a  con- 
tract from  the  conduct  of  said  store, 
as  between  her  and  her  husband's 
creditors,  can  be  subjected  to  the 
'debts  of  the  husband;  and  the  equity 
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of  the  wife  can  only  extend  to  the 
value  of  the  stock  on  hand  at  the  time 
of  the  antenuptial  contract. 

Trigg  V.  Bemis,  9  Ky.  Opin.  492. 

■ 

Where  the  wife  undertakes  to  trade 
as  a  feme  sole  under  an  antenuptial 
contract,  her  services,  or  rather  the 
profits  made  by  her,  are  subject  to  the 
claims  of  her  husband's  creditors. 

Trigg  V.  Bemis,  9  Ky.  Opin.  492. 

The  wife's  property,  being  the  pro- 
ceeds of  her  labor  or  the  result  of  her 
business  transactions,  is  liable  for  the 
husband's  debts;  and  the  only  way  a 
separate  estate  may  be  created  in  the 
wife  so  as  to  permit  her  to  carry  on 
a  trade  or  use  profits  in  her  own  right 
is  to  follow  the  steps  provided  by  the 
act  of  1866. 

Robinson   v.   Winn,   9    Ky.    Opin. 
542. 

Where  a  husband,  being  indebted, 
voluntarily  conveys  his  real  estate  to 
his  wife  for  no  other  consideration 
than  love  and  affection,  his  creditors 
have  the  right  to  subject  such  real  es« 
tate  to  the  payment  of  their  claims. 
Stewart  v.  Troutman's  Admr.,  9 
Ky.  Opin.  590. 

A  wife  may  hold  a  freehold  or  an 
estate  of  inheritance  against  her  hus- 
band's creditors,  but  a  husband  is  en* 
titled  to  the  wife's  chattels,  unless 
they  are  the  separate  property  of  the 
wife. 

Long  V.  Simpson  &  Grechrist,  10 
Ky.  Opin.  80. 

It  is  only  when  the  legal  right  of 
the  husband  has  not  been  perfected 
that  the  court  can  intervene  to  protect 
the  wife  against  the  claim  of  his  cred- 
itors; but  a  husband,  by  reason  of  his 
marriage,  has  a  right  to  the  use  of  his 
wife's  land,  and  when  they  reside  on 
the  land  and  cultivate  It  he  has  a 
legal  right  to  the  produce  of  the  farm, 
and  such  property  is  subject  to  the 
claims  of  his  creditors. 

Trimble  v.  Redman,  10  Ky.  Opin. 
557. 

Where  a  husband  desired  to  pur- 
chase a  tract  of  land,  and  it  was 
agreed  between  himself,  his  wife  and 
his  wife's  father  that  in  consideration 
of  the  wife  receiving  conveyance  of 
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one  hundred  acres  thereof,  her  father 
would  pay  her  five  hundred  dollars,  to 
be  used  in  making  the  purchase,  and 
the  purchase  is  made  by  the  husband, 
who  pays  for  the  land  except  the  five 
hundred  given  by  the  wife,  and  takes 
the  land  in  his  and  his  wife's  name, 
but  afterward  conveys  to  the  wife  the 
one  hundred  acres,  such  land  can  not 
be  made  subject  to  the  husband's 
debts  incurred  after  the  purchase,  but 
before  the  conveyance  to  the  wife,  es- 
pecially where  such  creditors  knew 
the  wife  was  claiming  the  land. 

Button   V.   Biggers,   10   Ky.   Opin. 
568. 

Where  the  rent  distrained  for  was 
for  the  use  of  the  wife's  property,  such 
property  could  not  be  subjected  to  her 
husband's  debt. 

Helm  V.  Spence,  10  Ky.  Opin.  610. 

The  creditors  of  a  husband  are  not 
injured  by  the  wife's  purchasing  a 
store  with  money  that  can  not  be  sub- 
jected to  the  payment  of  the  hus- 
band's debts,  since  a  married  woman 
may  invest  the  proceeds  of  the  home- 
stead for  her  separate  use  with  the 
consent  of  the  husband,  and  with  an 
action  then  pending  enabling  her  to 
trade  as  a  feme  sole. 

Fleckham  v.  Black,  10  Ky.  Opin. 
652. 

Where  a  wife  owning  real  estate 
joins  her  husband  in  its  sale  and  con- 
veyance, and  he  receives  the  proceeds, 
invests  it  in  personal  property  and  is 
permitted  to  use,  trade  and  sell  the 
property,  the  wife  can  not  assert  own- 
ership in  such  property  as  against  the 
husband's  creditors. 

Padgett    V.    Kimbrough,    10    Ky. 
Opin.  746. 

Where  real  estate  Is  purchased  with 
the  wife's  money,  but  conveyance  is 
made  to  the  husband,  the  wife  can 
have  no  claim  on  such  property  as 
against  the  husband's  creditors. 

Damaby  v.  Damaby's  Assignee,  10 
Ky.  Opin.  850. 

Where  land  is  purchased  by  the  hus- 
band for  the  wife  and  conveyed  to  the 
wife  before  the  creation  of  a  debt  of 
the  husband,  such  creditor  can  have 
no  claim  on  such  debt  against  such 
land. 

Owens  V.  Ford,  11  Ky.  Opin.  451. 
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Where  in  a  petition  It  is  shown  that 
land  was  purchased  with  the  wife's 
money  and  by  mistake  the  conveyance 
was  made  to  the  husband,  and  the  ex- 
hibits filed  with  the  petition  show 
that  such  deed  had  been  made  more 
than  twenty  years  and  that  the  hus- 
band had  deeded  portions  of  it  as  if 
no  mistake  had  been  made  and  with- 
out any  objections  by  the  wife,  the 
rights  of  the  husband's  creditors, 
which  became  certain  by  the  levy  on 
the  land,  are  superior  to  the  stale 
equity  of  the  wife  unsupported  by  the 
allegations  of  any  specific  facts  show- 
ing that  the  money  paid  for  the  land 
was  hers. 

Marshall    v.    VanMeter,    11    Ky. 
Opin.  491. 

Where  a  contract  between  a  hus- 
band and  his  wife  is  executory  merely 
the  wife's  claim  must  yield  to  the 
creditors;  but  where  it  is  executed  in 
good  faith  by  reason  of  the  prior  agree- 
ment and  before  the  creditors  have 
seized  the  property  by  execution,  at- 
tachment or  otherwise,  the  wife's 
claim  prevails. 

Devon   v.   Kobigen,   11  Ky.   Opin. 
882. 

Mere  acquiescence  by  a  married 
woman  during  her  coverture  in  a  sale 
by  her  husband  of  her  real  estate,  is 
not  sufficient  to  enable  the  purchaser 
to  resist  her  recovery  of  the  land  after 
the  death  of  the  husband. 

Cavender  v.  Graves,  11  Ky.  Opin. 
937. 

Where  land  is  paid  for  with  money 
belonging  to  the  wife  originally,  which 
money  the  husband  had  not  reduced 
to  possession,  such  land  can  not  be 
subjected  to  pay  the  husband's  cred- 
itors. 

Byers  v.  Prewitt,  12  Ky.  Opin.  160. 

The  husband  has  the  right  to  reduce 
the  chose  in  action  of  the  wife  to  his 
possession  and  to  sue  thereon  in  his 
name  and  that  of  his  wife,  and  he  will 
own  the  money  recovered  in  such  an 
action;  but  when  he  so  sues  and  re- 
covers and  is  paid,  but  on  appeal  the 
judgment  is  reversed,  and  he  becomes 
liable  to  return  the  money,  but  is  in- 
solvent, such  money  can  not  be  recov- 


ered from  the  wife  who  received  none 
of  it. 

Spratt  V.  Hugart,  12  Ky.  Opin.  330. 

Where  a  husband  is  insolvent,  and 
yet  as  agent  of  his  wife  who  is  3q1t- 
ent  he  trades  in  real  estate  with  her 
money,  giving  up  aU  of  his  time  to 
the  business,  and  without  the  knovl- 
edge  of  his  wife  takes  real  estate  In 
his  own  and  his  wife's  names  jointly, 
his  undivided  interest  in  such  land  is 
liable  for  a  judgment  taken  against 
him  prior  to  his  receiving  such  inter- 
est by  conveyance. 

Robinson    v.    Anderson,    12   Ky. 
Opin.  539. 

Where  real  estate  is  purchased  and 
the  title  taken  in  the  wife's  name,  if 
the  husband  paid  a  part  of  the  pur- 
chase-money, his  creditors  are  entitled 
to  subject  his  proportionate  interest 
to  their  demands. 

Simpkinson  &  Co.  v.  Pierce,  12  Ky. 
Opin.  542. 

Where  a  wife  receives  some  per- 
sonal estate  from  her  father,  but  ber 
husband  reduced  the  same  to  his  pos- 
session, he  can  not  defeat  his  creditors 
by  paying  the  same  over  to  his  wife. 
Hall  V.  McGlothlln,  13  Ky.  Opin. 
312. 

Where  a  wife  buys  real  estate  at 
sheriff's  sale,  taking  title  in  her  ovn 
name,  still  such  land  is  liable  to  be 
subjected  by  the  husband's  creditors, 
where  it  is  shown  that  the  wife  paid 
nothing  for  the  land  but  that  it  was 
paid  for  by  the  husband. 

Ams  V.  First  Nat.  Bank  of  Owens- 
boro,  13  Ky.  Opin.  672. 

A  husband  can  not  by  secret  gift 
transfer  to  his  wife  his  personal  prop- 
erty, the  possession  and  use  of  which 
remains  with  him  as  the  head  of  the 
family,  so  as  to  vest  the  title  in  her 
as  separate  estate  free  from  his  mari- 
tal rights  or  the  claims  of  his  cred- 
itors. 

Brinkley  v.  Hughes,  13  Ky.  Opin. 
695. 

Where  a  wife's  money  is  invested  in 
land  by  her  husband,  who  takes  tbe 
title  in  his  own  name  contrary  to  his 
agreement  with  bis  wife,  and  the  land 
is  sold  and  other  land  purchased,  the 
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title  being  talcen  in  the  same  way,  the 
husband  concealing  such  fact  from  the 
wife,  she  can  not  be  said  to  have  been 
guilty  of  laches  by  which  a  creditor 
of  her  husband  was  misled,  and  where 
the  land  is  conveyed  to  the  wife  be- 
fore the  creditor  sued  the  husband 
the  conveyance  will  not  be  set  aside. 
Carrick's  Admr.  v.  Cochran,  13 
Ky.  Opin.  777. 

Where  the  wife  furnishes  money  to 
her  husband  to  be  used  in  paying  for 
land,  and  the  title  is  taken  in  the  hus- 
band's name,  and  the  wife  sets  up  a 
claim  to  a  part  of  the  land,  she  can 
recover  neither  the  money  nor  land, 
when  the  evidence  shows  that  after 
the  purchase  of  the  land  she  and  her 
husband  conveyed  one-half  interest 
therein  to  her  son,  who  is  a  stepson 
of  her  husband,  it  fairly  appearing  that 
the  one-half  interest  was  about  worth 
what  money  the  wife  furnished  her 
husband. 

Powers  V.  Comey's  Admx.,  13  Ky. 
Opin.  897. 

Where  there  is  no  agreement  be- 
tween a  husband  and  wife  that  title 
to  real  estate  shall  be  taken  in  her 
name,  the  fact  that  her  labors  helped 
to  make  the  money,  and  that  some  of 
her  money  went  into  the  land,  will  not 
enable  her  to  assert  an  interest  there- 
in as  against  her  husband's  creditors. 
Herferth  v.  Zimmerman,  13  Ky. 
Opin.  992. 

Where  a  wife,  the  owner  of  personal 
property,  entrusts  it  to  her  husband 
under  a  secret  trust  to  sell  it  and  use 
the  money  to  purchase  real  estate,  to 
be  taken  in  her  name,  and  the  hus- 
band buys  real  estate,  taking  title  in 
his  own  name,  the  wife  may  not  as- 
sert such  secret  trust  to  defeat  her 
husband's  creditors  who  trusted  him 
by  reason  of  his  apparent  ownership 
of  such  property,  as  the  equity  of  the 
wife  in  such  case  is  not  superior  to 
that  of  such  creditors. 

Hunt  V.  Fish,  13  Ky.  Opin.  933. 

§  150.  Improvements  and  materials  fur- 
nislied. 
The  husband  may  put  such  improve- 
ments on  his  wife's  property  as  will 
make  it  reasonably  safe  for  occupancy 
by  himself  and  family,  without  such 


improvements    being    subject    to    his 
debts. 

Rice  V.  Johnson,  2  Ky.  Opin.  158. 

Where  a  husband  buys  a  lot  which 
is  paid  for  by  his  wife,  and  a  building 
is  erected  by  him  on  the  lot,  the  chan- 
cellor will  not,  upon  the  application 
of  the 'husband,  incumber  the  prop- 
erty with  a  lien  in  behalf  of  the  hus- 
band who  has  already  used  and  ex- 
pended the  greater  part  of  his  wife's 
estate. 

Marcum  v.  Marcum,  13  Ky.  Opin. 
600. 

§151.  Necessaries     and     family     ex- 
penses. 
Where  a  feme  covert  procured  med- 
ical attention  for  her  daughter,  and 
the    services   were   rendered    on   the 
credit  of  the  mother,  and  she  induced 
the  doctor  to  continue  his  services  for 
the   daughter   after   the   mother   had 
become  discovert,  the  mother  may  be 
held  liable  for  the  services  rendered. 
Galliac  v.  Nugent,  7  Ky.  Opin.  719. 
Under  the  statute   (2  R.  S.,  p.  8), 
to  bind  a  married  woman's  estate  for 
necessities,    it   is    essential    that   the 
credit  originally  should  be  given  to 
her,  and  not  to  her  husband  alone. 
Waller  v.  Johnson,   4   Ky.   Opin. 
308. 

In  an  action  to  subject  a  married 
woman's  estate  for  necessaries,  it  is 
necessary  to  allege  in  the  petition  that 
the  credit  was  originally  given  to  her, 
for  herself  or  family. 

Waller  v.   Johnson,    4  Ky.    Opin. 
308. 

An  allegation  in  an  action  on  a  note 
given  by  a  married  woman  for  neces- 
saries, that  she  signed  the  note  with 
the  object  and  intent  to  charge  her 
estate  with  the  payment  of  the  debt, 
or  that  the  money  "was  borrowed  for 
necessaries,  and  used  by  the  defend- 
ants," held  insufficient  to  authorize 
the  deduction  that  the  wife  borrowed 
the  money  for  her  own  use,  or  for  her 
family. 

Waller   v.  Johnson,   4  Ky.   Opin. 
308. 

The  statute  makes  the  estate  of  the 
wife  liable  for  necessaries  furnished 
when  evidenced  by  a  writing  signed 
by  herself  and  husband,  but  no  per- 
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sonal     Judgment     can     be     rendered 
against  her. 

Payne  v.  Bayze,  5  Ky.  Opin.  258. 

The  renting  of  property  by  a  hus- 
band and  wife  does  not  in  law  or 
equity  make  the  wife  responsible  for 
the  rent,  and  her  separate  estate  can- 
not be  subjected  to  the  paymei^t  of  her 
husband's  debts. 

McDonald's  Trustee  v.  Hayman,  5 
Ky.  Opin.  116. 

Where  goods  are  purchased  on  the 
wife's  credit  by  the  husband  and  were 
necessaries  for  the  family,  the  estate 
of  the  wife  may  be  subjected  to  pay 
for  them. 

Dorsey  v.  Sears,  8  Ky.  Opin.  605. 

Where  the  wife  holds  a  general  es- 
tate in  lands,  and  debts  were  con- 
tracted after  her  marriage  on  account 
of  necessaries  for  herself  and  family, 
her  husband  included,  where  the  con- 
tracts for  necessaries  were  not  signed 
by  her  or  made  by  her,  and  the  credit 
was  not  given  to  her,  but  to  her  hus- 
band, her  general  estate  is  not  liable 
for  such  debts. 

Chiles   y.   Ready's   Admr.,   9   Ky. 
Opin.  51. 

If  a  married  woman  buys  articles 
not  necessaries  for  the  family,  but  nec- 
essary to  enable  her  to  keep  a  hotel, 
such  articles  can  not  be  deemed  nec- 
essaries within  the  meaning  of  the 
statute  enabling  married  women  to 
bind  themselves  for  necessaries. 

Percival   &   Co.   v.   Grant,   9   Ky. 
Opin.  197. 

Where  the  wife  owns  real  estate  and 
she  obtains  articles  by  purchase  which 
are  necessaries  for  the  family,  the 
charge  being  made  against  her  at  the 
time,  she  is  liable  therefor,  and  the 
fact  that  a  note  is  signed  by  her  hus- 
band and  herself,  her  name  appearing 
under  his,  will  not  establish  the  claim 
that  she  is  surety  only  for  her  hus- 
band. 

Monahan  v.   Altenburg's   Exrx,   9 
Ky.  Opin.  339. 

Where  the  father  of  a  married  wom- 
an upon  her  death  orders  a  burial  out- 
fit, and  it  is  furnished  and  he  is 
charged  for  the  same,  he  can  not,  by 


having  the  bill  made  out  and  pre* 
sented  to  the  husband  of  the  deceased 
make  such  husband  liable  thereon  to 
the  undertaker,  since  such  a  claim  is 
not  the  debt  of  the  husband,  unless 
he  ordered  the  outfit  or  agreed  to  pay 
for  it,  and  there  can  be  no  recovery 
against  the  husband  in  favor  of  the  es- 
tate of  the  decedent's  father  where 
there  is  not  in  his  petition  any  allega- 
tion that  the  husband  promised  to 
pay  such  claim. 

Crofoofs   Exr.    v.    Duval,    10   Ky. 
Opin.  806. 

§156.  Bills  and  notes. 

Although  appellee  is  one  of  the  pay- 
ors of  the  note,  it  does  not  appear  that 
her  separate  estate  was  bound  for  the 
payment  of  the  same,  and  as  she  was 
a  feme  covert  at  the  time  of  its  exe- 
cution, it  imposed  no  personal  liabil- 
ity upon  her,  since  F.,  by  signing  the 
note,  became  the  surety  of  the  husband 
and  not  the  wife. 

Field  V.  Porter.  4  Ky.  Opin.  332. 

The  attempt  to  retain  a  lien  in  the 
conveyance  to  secure  him  on  account 
of  this  note  was  an  effort  to  create  a 
charge  upon  the  estate  of  a  married 
woman,  and  appellee  can  not  be  com- 
pelled, on  account  of  her  acceptance 
of  the  deed,  to  pay  the  note. 

Field  V.  Porter,  4  Ky.  Opin.  332. 

§  157.  Guaranty  and  suretyship. 

A  married  woman  can  not  bind  her- 
self by  a  contract  of  suretyship,  and 
where  she  does  not  receive  the  con- 
sideration, but  it  goes  to  her  husband 
or  another,  she  may  successfully  plead 
that  she  is  surety  only  and  that  she 
was,  at  the  date  of  the  contract  sued 
upon,  a  married  woman. 

Casey  v.  Harwood,  13  Ky.  Opin. 
928. 

§  159. Debts  of  husband. 

Where  the  wife  conveys  her  land  as 
a  security  for  her  husband's  debt,  and 
the  husband  having  paid  the  debt,  the 
title  re-vests  in  her  as  the  owner,  and 
hence  one  purchasing  the  land  upon 
execution  sale  against  the  husband, 
the  wife  having  died,  acquires  only 
the  life  estate  which  the  husband  held 
as  tenant  by  the  curtesy. 

Overly  v.  Ring,  10  Ky.  Opin.  264. 
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§  161.  Debts  contracted  on  credit  of 
separate  estate. 
A  creditor  can  not  recover  against 
a  wife  for  goods  sold  to  the  husband 
and  daughter,  without  showing  that 
the  credit  was  given  to  her. 

Wood  V.  Burris,  5  Ky.  Opin.  325. 

Where  the  credit  is  given « to  the 
wife  and  she  Joins  with  her  husband 
in  the  execution  of  a  note,  a  recovery 
may  be  had  against  her,  especially 
where  the  husband  is  insolvent. 

Howard  v.  Peters,  5  Ky.  Opin.  369. 

The  separate  estate  of  a  married 
woman  can  not  be  subjected  to  the 
payment  of  her  debts  by  an  action  or- 
dinary, but  can  only  be  done  by  a  pro- 
ceeding in  equity. 

Glass  V.  Tevis,  11  Ky.  Opin.  247. 

§  163.  Debts  charged   on   separate   es- 
tate. 

§  164. Intent  to  charge. 

A  married  woman  may  bind  her  sep- 
arate estate  for  debts  created  for  her 
own  use  and  benefit,  and  she  may  do 
so  by  her  express  contract,  or  an  im- 
plied one  to  be  gathered  from  the  use 
to  whatever  may  be  obtained  under 
it  is  applied. 

Casey  v.  Harwood,  13  Ky.  Opin. 
928. 

§  168.  Mortgage  or  pledge. 

§169. In  general. 

The  power  to  sell  the  separate  es- 
tate conferred  by  the  statute  upon  the 
wife  does  not  imply  the  power  to  mort- 
gage such  real  estate  for  the  debts 
of  the  husband. 

City  of  Paducah  v.  Duke,  11  Ky. 
Opin.  46. 


§  171.- 


•Debts  of  husband. 


Land  being  general  estate,  the  wife 
has  no  power,  in  conjunction  with  her 
husband,  to  bind  it  by  mortgage  to  se- 
cure a  debt  of  her  husband. 

Hurst  V.  Stone,  6  Ky.  Opin.  129. 

Where  there  is  no  fraud  alleged  or 
shown  on  the  part  of  a  husband  and 
wife,  and  the  evidence  shows  that  the 
husband  paid  nothing  to  make  the  im- 
provements on  his  wife's  land,  and  all 
he  contributed  was  his  own  labor, 
and  the  improvements  made  were  nec- 
essary to  prepare  the  land  for  a  home 
for  himself  and  wife,  the  land  of  the 


wife  is  not  subject  to  the  husband's 
debts. 

Cox  V.  Bishop,  11  Ky.  Opin.  110. 

Where  parties  contemplate  charging 
the  wife  for  money  loaned  to  her  hus- 
band, it  will  not  be  presumed  that  her 
separate  property  is  charged  with  the 
debt,  but  that  the  credit  was  given 
upon  her  general  estate,  since  the 
wife's  separate  estate  is  not  liable  for 
the  debts  of  her  husband  in  the  ab- 
sence of  her  agreement  to  become  lia- 
ble and  to  pay  out  of  such  estate. 

Stuckey  v.  Bell,  11  Ky.  Opin.  217. 

A  married  woman  may  mortgage  her 
general  estate  in  land  to  secure  her 
husband's  debts.  For  evidence  held 
sufQcient  to  show  that  parties  signed 
and  acknowledged  a  mortgage,  see 
opinion. 

Birkhead  v.  Kyle,  13  Ky.  Opin.  42. 

(D)  CONVEYANCES  AND  CON- 
TRACTS TO  CONVEY. 

§  179.  Power  of  alienation  in  general. 
Where  a  deed  from  a  woman  to  a 
man,  among  other  things,  recited  that 
she  was  the  lawful  owner  of  the  prem- 
ises and  "hath  good  right,  full  power, 
and  lawful  authority  to  sell  and  con- 
vey the  same  in  manner  and  form 
aforesaid,"  it  contains  a  general  war- 
ranty to  the  grantee  and  his  heirs, 
and  to  some  extent  repels  the  con- 
clusion of  the  existence  of  the  mar- 
riage relation  between  the  grantor  and 
the  grantee. 

Langdon  v.  Kirty,  7  Ky.  Opin.  630. 

A  married  woman  of  twenty-one 
years  of  age  or  older  has  the  right 
to  sell  her  interest  in  property  de- 
scending to  her,  without  a  decree  of 
court. 

Calvert  v.  Pearce,  2  Ky.  Opin.  335. 

Where  M's  title  to  the  land  was 
perfect  and  complete,  as  the  record 
shows,  and  the  only  question  present- 
ed is,  did  J,  the  mother  of  appellees, 
divest  herself  of  her  title  to  her  un- 
divided interest  in  this  land  previous 
to  her  death,  and  a  power  of  attor- 
ney signed  by  her  was  never  acknowl- 
edged or  recorded,  she  was  incapaci- 
tated by  reason  of  her  coverture  from 


1099     (§  179) 


HUSBAND  AND  WIFE  V.  D. 


(S 193)     HOC 


making  any  sale  or  conveyance  of  her 
land. 

Joyce  V.  Monk,  4  Ky.  Opin.  687. 

Under  Rev.  Stat.,  ch.  47,  art.  4, 
§  17,  prohibiting  a  married  woman 
from  alienating  her  separate  estate 
acquired  by  devise  or  conveyance, 
since  she  cannot  transfer  such  estate, 
neither  can  she  change  its  status  by 
contracting  debts. 

Turner  &  McCreary  v.  Searcy,  4 
Ky.  Opin.  354. 

§  184.  Consent  of  husband. 

The  residue  of  the  land  not  paid 
for  with  the  proceeds  of  the  wife's 
land  having  been  paid  for  by  her  hus- 
band and  having  procured  that  residue 
to  be  conveyed  to  her  separate  use, 
he  must  be  regarded  and  is  in  fact 
her  donor,  and  having  Joined  his  wife 
in  the  mortgage,  he  as  donor  has 
thereby  consented  to  the  same. 

Carpenter    v.    Carpenter,    5    Ky. 
Opin.  755. 

§  186.  Contracts  to   convey. 

The  bond  of  a  married  woman  to 
convey  is  void,  and  after  her  death 
her  heirs  and  next  of  kin  can  not  be 
compelled  to  make  a  deed  in  pursu- 
ance of  the  agreement  to  convey  by 
such  married  woman. 

Cummings    v.    Hamilton,    13    Ky. 
Opin.  76. 

§  190.  Conveyances  in  general. 

A  husband  who  acquiesces  in  the 
individual  rights  of  the  wife  to  her 
property,  cannot  afterwards  claim  an 
interest  therein  so  as  to  exclude  the 
rightful  heirs. 

Webster  v.  Bourne,   3  Ky.  Opin. 
167. 

Where  a  husband  acquiesces  in  the 
individual  rights  of  his  wife  to  her 
property,  he  cannot  thereafter  claim 
any  interest  therein,  and  his  credit- 
ors have  no  better  standing  in  relation 
thereto  than  he  has. 

Webster  v.   Bourne,   3   Ky.   Opin. 
167. 

The  attempted  sale  of  the  wife*s 
land  by  her  husband  might  have  post- 
poned, but  could  not  have  deprived, 
her  of  the  ultimate  use  of  her  estate, 
if  she  has  not  been  estopped  by  the 


subsequent  ratification  and  confirma- 
tion of  the  sale. 

Morton  v.  Ford.  1  Ky.  Opin.  160. 

An  acknowledged  deed  executed  by 
husband  and  wife  is  ineffectual  to  pass 
title  where  signed  by  a  feme  covert, 
though  the  title  of  the  husband,  as 
tenant  by  curtesy  of  the  deceased 
wife,  would  pass  to  the  purchaser  un- 
der the  deed. 

Bowman  v.  Vowells,  1  Ky.  Opin. 
65. 

The  mere  surrender  of  a  deed  by  a 
married  woman  does  not  divest  her  of 
her  title  to  the  land. 

Smith  V.  Hardin,  1  Ky.  Opin.  546. 

A  feme  covert  is  not  bound  by  an 
unrecorded  deed,  and  the  possession 
of  land  by  a  vendor  under  such  is 
held  not  to  be  adverse  to  a  feme 
covert. 

McGruder   v.    Field,    2    Kv.  Opin. 
376. 

An  experimental  sale  of  the  lands 
upon  which  the  wife  has  a  lien  for 
money  paid  by  her  on  the  purchase 
price,  is  held  injudicious,  where  the 
value  of  the  land  is  shown  to  be  no 
more  than  the  price  paid  by  the  wife 
for  which  she  holds  a  lien,  and  would 
create  inconveniences  and  oppressive- 
ness in  its  cost. 

Wright's  Admr.  v.  Gillum,  2  Ky. 
Opin.  488. 


§  191.- 


•Form  and   contents. 


In  order  to  pass  title  of  a  married 
woman,  or  to  make  a  conveyance  evi- 
dence against  her,  under  the  Act  of 
March  9,  1854,  it  was  required  that  the 
clerk  before  whom  she  acknowledged 
the  deed  should  write  out  and  sign 
the  certificate,  setting  forth  therein 
the  facts,  including  the  endorsement 
made  thereon,  and  record  the  same 
within  the  proper  time;  and  where 
no  certificate  is  made  by  the  clerk  as 
appears  on  the  face  of  the  deed  such 
a  conveyance  will  not  divest  her  of 
tiUe. 

Netherland  v.  Calvin,  10  Ky.  Opin. 
777. 

§  193. Joinder  of  husband. 

A  married  woman  may,  by  Joining 
with  her  husband,  convey  her  real 
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tate,  and  retain  a  separate  use  in  the 
proceeds  of  the  sale. 

McCarty  v.  Johnson,  6  Ky.  Opin. 
236. 

A  deed  executed  by  a  married  wo- 
man without  her  husband  Joining  is 
insufficient,  and  unless  the  plaintiff 
grantor  files  an  amended  petition  and 
tenders  therewith  a  good  and  suffi- 
cient deed,  her  petition  should  be  dis- 
missed. 

Moore  v.  Graham,  6  Ky.  Opin.  616. 

A  deed  of  a  married  woman  is  void 
where  her  husband  does  not  Join 
therein,  and  he  has  not  theretofore 
conveyed,  and  the  subsequent  deed  of 
the  husband  does  not  convey  the 
wife's  interest. 

Sandifer  v.  Hardin,  10  Ky.  Opin. 
958. 

§  195. Construction    and    operation. 

Where  a  wife  Joins  with  her  hus- 
band in  the  execution  of  a  deed  to 
her  land,  and  is  named  in  the  body 
of  the  deed  as  one  of  the  grantors, 
and  the  deed  purports  to  be  and  is 
a  sale  by  her  of  her  own  land,  the 
deed  conveys  all  her  interest;  and  a 
statement  at  the  end  of  the  deed  that 
she  relinquishes  her  right  of  dower, 
which  had  no  existence,  will  not  in- 
validate the  deed. 

Beverly  v.  Noel,  12  Ky.  Opin.  120. 

Where  the  wife  owns  the  fee-simple 
title  to  real  estate  and  the  husband 
and  wife  Join  in  a  conveyance,  the 
granting  part  of  the  deed  passing  the 
fee,  and  at  the  concluding  part  the 
wife  relinquished  her  dower,  and  she 
has  no  dower  to  relinquish,  it  is  held 
the  wife's  fee  passes  by  the  deed. 
Clarkson  v.  Allison,  12  Ky.  Opin. 
177. 

§  197.  Parol  transfers. 

There  is  no  principle  of  law  or  equi- 
ty that  prevents  the  wife  from  chang- 
ing by  parol,  the  nature  and  character 
of  her  separate  estate,  and  vesting 
husband  with  absolute  title. 

Allen  V.  McGrath,  5  Ky.  Opin.  12. 

§  198.  Estoppel  to  assert  invalidity. 

Where  a  wife  permits  her  husband, 
with  her  own  knowledge  and  consent, 
to  use  her  money  for  his  own  purpose 


and  to  announce  to  his  creditors  and 
customers  by  his  public  advertise- 
ments and  in  the  sale  of  his  goods 
that  he  was  the  owner  of  the  estab- 
lishment, she  thereby  deprives  herself 
of  the  right  to  assert  her  claim  to  the 
property  as  against  his  creditors. 
Allen  V.  McGrath,  5  Ky.  Opin.  12. 

When  a  married  woman  over  twen- 
ty-one years  of  age  sells  an  inherit- 
ance, by  order  of  court,  without  a 
reinvestment  thereof,  the  fund  to  be 
pUced  under  the  control  of  her  hus- 
band, without  bond,  she  will  be 
estopped  from  attacking  the  sale 
thereafter,  especially  when  she  has 
Joined  her  husband  in  a  subsequent 
confirmation  of  the  title. 

Calvert    v.    Pearce,    2    Ky.    Opin. 
335. 

W^ere,  after  the  second  husband 
possessed  himself  of  his  wife's  money 
he  purchased  other  land  with  it  and 
took  the  deed  to  himself,  und  it  re- 
cited that  he  paid  the  consideration, 
showing  that  he  had  appropriated  the 
money  and  made  the  purchase  to  his 
own  account;  after  the  contract  was 
thus  completed  and  acquiesced  in  for 
more  than  twenty  years,  parol  proof 
of  admission  by  the  husband  that  he 
had  purchased  the  land  for  his  wife, 
and  setting  up  a  resulting  trust,  is  . 
inadmissible,  as  such  evidence  is  in- 
consistent with  the  deed,  and,  if  per- 
mitted to  prevail,  would  violate  the 
statute  of  frauds. 

Francis  v.  Rice,  4  Ky.  Opin.  201. 

§  199.  Ratification. 

Though  a  conveyance  made  by  a 
husband  and  wife,  be  ineffectual  to 
pass  her  title,  her  prosecution  of  the 
action  after  her  disability  of  coverture 
was  removed,  is  a  confirmation  of  the 
contract 

Nesler's  Admr.   v.   Smith,   4   Ky. 
Opin.  282. 

Upon  acquiescence  in  a  parol  ex- 
change of  lands  by  the  wife,  upon  a 
rescission,  she  will  be  held  liable  for 
improvements  made  by  her  vendee, 
though  she  had  given  no  authority  for 
the  original  exchange. 

Epperson  v.  Murrah,  3  Ky.  Opin. 
309. 
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VI.     ACTIONS. 

§203.  Capacity  to  sue  and  be  sued  in 

general. 
Under  Civ.  Code»  §  51,  where  a  hus- 
band and  father  has  deserted  his  wife 
and  children,  the  wife  may  prosecute 
or  defend  in  his  name  any  action 
which  he  might  have  prosecuted  or 
defended,  and  she  will  have  the  same 
right  therein  as  he  would  have  had. 
Foster   v.    Murphy,    7    Ky.    Opin. 

454. 

During  the  life  of  her  husband  a 
woman  is  under  disability  to  assert 
her  rights  by  suit,  and  the  law  which 
disables  her  to  sue  can  not  require 
her  to  give  notice  of  her  claim  on 
pain  of  losing  her  right  through  the 
operation  of  an  estoppel. 

Collins  V.  Gardner,  10  Ky.   Opin. 
346. 

§  205.  Rights  of  action  between  hus- 
band and  wife. 
Where  a  husband  is  entitled  to  the 
use  and  possession  of  a  farm  belong- 
ing to  his  wife,  and  where  such  farm 
was  charged  with  an  annual  payment 
of  rent,  which  the  wife  was  forced  to 
pay,  she  may  set  off  such  amount 
against  the  claim  of  her  husband  as- 
signed to  another,  because  of  his  hav- 
ing been  deprived  of  the  use  of  such 
farm. 

Herrick  v.  Herrick,  9   Ky.   Opin. 
713. 

§206.  Rights  of  action  by  husband  or 
wife  or  both. 

§207. In  general. 

A  wife  was  held  not  to  show  a  right 
to  prosecute  an  action  in  the  name  of 
her  husband  under  §  51,  Code  of  Civ. 
Prac. 

Arosmith  v.  Plummer,  6  Ky.  Opin. 
443. 

Where  the  husband  has  abandoned 
his  wife,  she  has  the  right  to  sue  in 
the  husband's  name,  and  at  the  in- 
stance of  the  wife  the  chancellor  will 
interpose  to  prevent  a  creditor  of  the 
husband  from  depriving  the  family  of 
the  homestead. 

Warren  v.  Block,  10  Ky.  Opin.  650. 


§211.  Rights    of    action    against   hut- 
band   or  wife  or  both. 

§212. in  general. 

Where,  in  a  suit  to  foreclose  a  mort- 
gage against  a  husband  and  wife,  who 
are  both  before  the  court  and  raise 
no  question  as  to  the  wife's  acknowl- 
edgment, it  is  too  late,  after  judg- 
ment, to  question  the  validity  of  the 
acknowledgment  by  the  wife,  as  such 
a  defense  should  have  been  made  be- 
fore Judgment  was  rendered. 

Cummins  v.  Forrest,  12  Ky.  Opin. 
596. 


-On    contracts. 


§213.- 

Where  several  married  women  were 
sued  jointly  with  their  husbands  and 
others,  and  a  joint  personal  judgment 
is  rendered  against  all,  such  judgment 
is  erroneous  as  to  the  married  wo- 
men, and  since  the  judgment  is  joint 
it  must  be  reversed  as  to  all. 

Clark  V.  Tucker,  8  Ky.  Opin.  m. 


§217.  Defenses  by  husband  or  wife. 
Payment  by  a  father  for  necessaries 
for  the  family  of  his  daughter  out  of 
funds  placed  in  his  hands  by  her  hus- 
band, is  not  a  good  defense  to  an  ac- 
tion for  recovery  of  the  amount  by 
the  daughter's  husband. 

Hull  V.  Evans,  2  Ky.  Opin.  538. 

While  a  married  woman  may  plead 
coverture  in  her  own  behalf,  such  dis- 
ability can  not  avail  her  adversaries 
who  were  themselves  under  no  disa- 
bility. 

HufFstetter  v.  Moore,  8  Ky.  Opin- 
286. 

§220.  Time  to  sue  and  limitations. 

The  statute  of  limitation  does  not 
begin  to  run  against  a  married  woman 
until  she  becomes  discovert 

McGruder    v.    Field,    2   Ky.  Opin. 
376. 

§221.  Parties. 

A  wife  can  not  sue  to  enforce  a  con- 
tract made  by  her  with  the  defend- 
ants, without  joining  the  husband  as 
plaintiff  or  making  him  a  party  de- 
fendant. 

Cantield  v.  Labor,  7  Ky.  Ophi.  1S4. 
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The  husband  is  a  necessary  party  to 
a  proceeding  by  his  wife  to  enforce 
her  contract. 

Main  v.  Carter,  3  Ky.  Opin.  393. 

The  wife  can  not  sue  for  an  injury 
to  her  husband's  property  simply  be- 
cause it  is  in  her  manual  possession, 
and  she  is  not  a  proper  party  in  such 
an  action. 

Brown   v.    Casbier,    11    Ky.   Opln. 
459. 

Where  the  record  on  appeal  shows 
that  the  wife  had  an  interest  in  cer- 
tain real  estate  sought  to  be  subjected 
to  the  payment  of  her  husband's  debts, 
she  is  a  necessary  and  proper  party 
to  the  action;  and  where  she  is  not 
made  a  party  it  is  not  error  for  the 
court  to  dismiss  the  action  as  to  such 
land. 

Ballard  v.  Franklin,  11  Ky.  Opin. 
473. 

§228.  Pleading. 

An  allegation  by  a  wife  that  she 
was  driven  to  the  signing  of  the  mort- 
gage by  her  husband,  against  her  con« 
sent,  is  equivalent  to  alleging  that  she 
did  not  act  freely  and  voluntarily  in 
executing  the  instrument. 

Bradley's    EJxrs.   v.   Lyles,    7   Ky. 
Opin.  462. 

It  is  erroneous  to  adjudge,  by  de- 
fault, against  a  feme  covert  on  an  exe- 
cutory contract  to  purchase  land,  with- 
out averring  in  the  petition  that  she 
had  a  separate  estate,  or  that  the  pur- 
chase was  necessary  for  herself  and 
family. 

Harcourt  v.   Baxter,   3   Ky.   Opin. 
603. 

It  being  not  alleged  that  the  money 
which  the  wife  professes  to  have  in- 
vested in  the  property  in  controversy 
was  her  separate  estate,  nor  by  what 
authority  she  held  it  free  from  the 
rights  and  control  of  her  husband,  she 
had  no  rights  to  the  proceeds. 

Flanagan  v.  Thurman,  3  Ky.  Opin. 
389. 

In  an  action  on  the  joint  note  of  a 
husband  and  wife,  it  devolves  on  the 
party  seeking  to  charge  the  wife's  es- 
tate therewith,  to  repel  the  presump- 
tion that  the  debt  is  that  of  the  hus- 


band alone,  by  a  direct  averment  of 
the  necessary  statutory  facts  to  bind 
the  wife. 

Waller   v.    Johnson,    4   Ky.   Opin. 
308. 

An  averment  in  an  action  to  subject 
a  wife's  estate  on  necessaries  pur- 
chased, that  her  name  was  signed  to 
the  note  in  her  absence  impliedly  neg- 
atives such  authority. 

Funk   v.   Mannister,   4   Ky.   Opin. 
204. 

The  denial  that  the  alleged  neces- 
saries were  furnished  at  the  wife's 
instance,  or  on  her  credit,  is  sufficient 
to  bar  the  action  for  subjecting  her 
estate,  even  if  she  authorized  the  sig- 
nature of  her  name  to  the  note. 

Funk   V.   Mannister,   4   Ky.   Opin. 
204. 

The  denial  that  the  alleged  neces- 
saries were  furnished  at  the  wife's  in- 
stance and  on  her  credit,  is  sufficient 
to  bar  the  action  for  subjecting  her 
estate,  unless  she  authorizes  her 
name  to  be  signed  to  the  note  given 
therefor. 

Funk   V.   Mannister,   4   Ky.   Opin. 
204. 

However  anxious  the  court  may  be 
to  sustain  such  a  meritorious  and 
proper  investment  made  at  the  in- 
stance of  the  wife,  as  the  answer  of 
appellants  alleges,  still  it  cannot  be 
done  in  the  absence  of  all  proof  show- 
ing that  the  allegations  of  the  answer 
are  true  and  that  such  investment 
was  made. 

Reed  v.  Reed,  5  Ky.  Opin.  409. 

A  petition  in  an  action  on  a  note 
alleged  to  have  been  given  for  neces- 
saries, which  fails  to  allege  that  the 
goods  were  sold  and  furnished  to  the 
wife,  or  that  credit  was  given  to  her 
and  not  to  her  husband,  is  insufficient 
as  against  the  wife. 

Gatewood  v.  Duff,  6  Ky.  Opin.  244. 

Where  a  husband,  in  suing  to  re- 
cover a  debt  contracted  by  defendant 
with  plaintiff's  wife  prior  to  the  plain- 
tiff's marriage  with  her,  fails  to  allege 
that  any  property  came  to  his  pos- 
session by  virtue  of  the  marriage,  the 
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petition  does  not  state  a  cause  of  ac- 
tion. 

Moss  V.  Blaln,  7  Ky.  Opin.  563. 

A  petition  on  a  note  executed  by  a 
married  woman  and  her  husband  seek- 
ing to  subject  her  separate  estate,  Is 
insufficient  when  It  does  not  contam 
an  allegation  that  she  created  the 
debt  or  that  it  was  made  for  her  use, 
or  that  she  received  the  benefit  of  it. 
Such  omissions,  however,  are  cured 
by  an  amendment  alleging  that  the 
land  was  conveyed  to  "the  defend- 
ants"; that  the  money  for  the  loan, 
for  which  the  note  sued  on  was  given, 
was  advanced  and  loaned  to  the  de- 
fendant to  protect  her  against  her 
loss  of  her  property  and  to  enable  her 
to  live,  and  the  petitioner  Is  entitled 
to  a  judgment  only  in  rem. 

Hughes  V.  Nash.  13  Ky.  Opln.  341. 

§231.  Evidence. 

In  an  action  on  a  note  purchased 
by  a  married  woman,  the  burden  is 
on  plaintiCT  to  show  what  the  consid- 
eration for  the  note  was,  that  it  was 
a  necessity  for  the  defendant's  fam- 
ily, and  that  it  was  sold  to  him. 
Russell  V.  Reynolds,  7  Ky.  Opln. 
416. 

A  married  woman,  to  escape  liabil- 
ity for  an  incumbrance  of  her  estate 
by  herself  and  husband,  must  show 
by  proof,  by  an  exhibition  of  her  title 
to  same,  her  separate  estate. 

Burkhead  v.   Stuart,   4   Ky.   Opln. 
375. 

The  burden  is  on  one  who  seeks  to 
apply  notes  executed  to  the  wife  to 
the  payment  of  the  husband's  debts, 
to  show  that  the  notes  were  executed 
for  property  or  money  belonging  to 
the  estate  of  the  husband. 

Broyles  v.  Moffet's  Admr.,  6  Ky. 
Opin.  388. 

§237.  Judgment. 

§238. In  general. 

In  a  suit  against  a  husband  for  ante- 
nuptial debts  of  the  wife,  judgment 
should  not  be  rendered  against  him  to 
be  levied  on  the  property  in  his  hands 
received  by  or  through  the  wife,  since 
all  the  property  of  the  husband  sub- 


ject to  execution  Is  liable  within  the 
limits  fixed  by  the  statute. 

DeLand  v.  Blynn,  7  Ky.  Opin.  635. 

A  judgment  affecting  the  estate  of 
a  married  woman,  even  for  necessa- 
ries, cannot  be  sustained  without  the 
written  authority  or  objection  pre- 
scribed by  section  1,  article  2.  ch.  47, 
Rev.  Statutes. 

Davis'  Admr.  v.  Gray,  3  Ky.  Opin 
594. 

A  judgment  against  a  wife,  '*to  be 
levied  or  collected  out  of  her  general 
estate,"  is  erroneous,  since  It  should 
point  out  what  property  or  interest 
of  hers  is  subject  to  the  debt  and  spe- 
cially order  it  to  be  sold. 

Thomas   v.    Seller   &    Co.,   4   Ky. 
Opin.  101. 

In  an  action  against  a  husband  and 
wife  for  debts  Incurred  by  the  wife 
prior  to  their  marriage,  judgment  may 
be  rendered  against  them,  but  as  to 
the  husband,  the  judgment  should 
only  be  levied  upon  the  property 
which  had  come,  or  nright  have  come, 
to  him  through  the  marriage. 

Jones  V.  Cunningham,  6  Ky.  Opin. 
56. 

A  judgment  In  personam  against  a 
married  woman  on  a  note  alleged  to 
have  been  executed  for  necessaries 
was  held  to  be  erroneous. 

Gatewood  v.  Duff,  6  Ky.  Opin.  244. 

In  an  action  against  husband  and 
wife,  where  the  evidence  shows  that 
the  wife  merely  acted  as  the  agent 
of  the  husband,  judgment  can  not  be 
rendered  against  the  wife,  the  hns^ 
band  alone  being  liable. 

Ragaclnl  v.  Skllbeck,  6  Ky.  Opln. 
265. 

Judgments  against  married  women 
and  Infants,  when  they  are  before  the 
court  by  virtue  of  process  in  cases 
over  which  the  court  has  jurisdiction, 
are  not  void,  but  are  binding,  though 
erroneous,  until  reversed;  but  such 
married  women  or  Infants;  but  such 
from  such  judgments  within  one  year 
after  the  removal  of  the  disability. 
Witt  V.  Wllllson,  8  Ky.  Opin.  607. 
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Where  a  wife  is  a  party  to  a  suit 
in  which  it  is  alleged  that  she  is 
barred  of  dower,  and  it  is  so  ad- 
Judged,  she  is  concluded  by  the  judg- 
ment. 

Turley  v.  Vanarsdale,  13  Ky.  Opin. 
111. 

A  personal  judgment  against  a  mar- 
ried woman  is  improper,  where  not 
asked  for  in  the  petition,  and  where 
it  is  shown  that  she  was  a  married 
woman  when  she  joined  in  the  exe- 
cution of  the  note  upon  which  judg- 
ment was  rendered,  and  the  fact  that 
she  became  discovert  by  divorce  be- 
fore the  date  of  the  judgment  did  not 
authorize  it. 

Hughes  V.  Nash,  13  Ky.  Opin.  341. 

§285.  Right  to  allowance  for  mainte- 
nance. 

§29& Amount  of   award. 

Where  a  husband  has  paid  for  prop- 
erty by  borrowing  money,  and  he  and 
his  wife  separate,  the  wife  should  not 
be  allowed  all  the  property  for  the 
support  of  her  family  and  herself,  to 
the  exclusion  of  a  bona  fide  claim  of 
the  creditor  who  loaned  the  money 
to  the  husband  to  Improve  such  prop- 
erty. 

Lennen    v.     Fitzpatrick,     13     Ky. 
Opin.  204. 

§29914^ Custody  of  children. 

All  things  being  equal,  the  father  is 
entitled  to  the  children  on  a  separa- 
tion from  his  wife,  but  the  court 
should  make  an  order  that  the  wife 
should  be  permitted  to  see  her  son 
at  reasonable  periods. 

Hughes  V.  Hughes,  10  Ky.  Opin.  37. 

VIII.       SEPARATION      AND      SEPA- 
RATE   MAINTENANCE. 

§277.  Separation  agreements. 

§278. Requisites  and  validity. 

A  stipulated  payment,  in  considera- 
tion of  an  agreed  separation  between 
husband  and  wife,  is  binding  on  the 
wife,  and  precludes  her  from  setting 
up  claim  against  her  deceased  hus- 
band's estate. 

Young  V.  Watson,  3  Ky.  Opin.  210. 

The  allegation  in  a  petition,  setting 
out  an  agreement  of  separation  be- 
tween husband   and   wife,   showing   a 


stipulated  sum  paid  in  consideration, 
is  not  demurrable. 

Young  V.  Watson,  3  Ky.  Opin.  210. 

Unless  a  deed  made  b^  a  husband 
to  his  wife  in  accordance  with  a  sep- 
aration agreement  is  made  a  part  of 
the  record  in  divorce  proceedings,  in- 
stituted by  him,  the  decree  rendered 
in  the  divorce  suit  will  not  affect  it. 
Williams  v.  Williams,  3  Ky.  Opin. 
363. 

Where,  upon  separation  by  husband 
and  wife,  he  made  a  deed  of  trust 
to  his  wife,  reciting  a  consideration 
and  "grants  to  the  said  J.  B.  Husbands 
as  trustee  aforesaid  and  in  trust  for 
said  party,  and  her  heirs  by  said 
party  of  the  first  part,"  etc.,  the  wife 
is  the  sole  beneficiary,  but  took  by  the 
deed  a  joint  estate  with  her  children, 
the  word  "heirs"  being  used  for 
"children." 

Flournoy  v.  Allen,  3  Ky.  Opin.  423. 

The  use  of  the  words  "for  her  use" 
in  a  separation  agreement  between 
husband  and  wife,  though  ordinarily 
conveying  a  life  estate,  upon  the  con- 
tingency happening,  will  entitle  the 
wife  to  a  conveyance  in  fee  of  that 
which  she  would  have  been  entitled 
to  if  she  had  instituted  a  suit  at  first. 
Williams  v.  Williams,  3  Ky.  Opin. 
363. 

Where,  upon  a  separation,  the  hus- 
band contracted  in  writing  and  "set 
aside  for  said  wife"  certain  lands,  pro- 
viding that  in  case  she  should  secure 
a  divorce,  he  would  "convey  to  the 
trustee  for  her  use"  the  said  lands, 
upon  the  divorce  of  the  wife  no  fur- 
ther deed  was  necessary. 

Williams  V.  Williams,  3  Ky.  Opin. 
363. 

The  fact  that  the  husband  secured 
a  divorce  in  action  in  which  the  wife 
was  constructively  summoned,  will 
not  alter  the  terms  of  the  contract  be- 
tween him  and  his  wife  in  which  he 
set  aside  certain  lands  to  her  in  case 
she  should  secure  a  divorce. 

Williams  v.  Williams,  3  Ky.  Opin. 
363. 

Hull   V.   Evans,    2   Ky.   Opin.    538. 
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§285.  Actions    for    separate     mainte- 
nance. 

§301. Costs. 

Under  R.  S.,  eh.  25,  §  32,  the  hus- 
band, in  a  suit  for  alimony  or  divorce, 
must  pay  the  costs  of  each  party,  un- 
less the  wife  is  at  fault  or  has  ample 
estate  to  pay  the  cost,  incurred  by 
her. 

Forstan   v.   Forstan,   6   Ky.   Opin. 
150. 

HYPOTHETICAL  QUES- 
TIONS. 

See  Criminal  Law,  §  485. 

IDEM  SONANS. 
See  Attachment,  S  286. 

IDENTITY. 

See  Names,  §  14. 

Evidence    of,    see    Evidence,    §  601; 

Homicide,  §  154. 

IMPEACHMENT. 

Contradictory  statements  of  witness, 
see  Witnesses,  §  379. 

Of  compromise  agreement,  see  Com- 
promise and  Settlement,  §  19. 

Of  verdict,  see  Trial,  §  344. 

Of  witness,  see  Witnesses,  §§  320,  333, 
345,  379. 

IMPLIED  CONTRACTS. 

See  Contracts,  §  27. 

IMPROVEMENTS. 

§  1.  Nature  and  effect  of  making  in 

general. 
S  3.  Ownership. 
§  4.  Compensation. 

See  Dower,  §  87. 

Allowance  for,  in  partition  proceed- 
ings, see  Partition,  §  85. 

By  life  tenant,  see  Life  Estates,  §  17. 

Consideration  of  in  suit  for  partition, 
see  Partition,  §  109. 

Erection  of  buildings  by  owner  of  par- 
ticular estate,  see  Descent  and  Dis- 
tribution, §  73. 


Failure  of  tenant  to  make  improve- 
ments agreed  to  be  made,  see  Land- 
lord and  Tenant,  §  159. 

Liability  of  vendee  for  improvement? 
made  by  vendee,  see  Vendor  and 
Purchaser,  §  201. 

Made  by  co-tenant,  see  Tenancy  In 
Common,  §  29. 

Made  by  husband  on  wife's  land,  see 
Husband  and  Wife,  §§  141,  150. 

Right  of  tenant  to  remove  improve- 
ments on  leased  premises,  see  Land- 
lord and  Tenant,  §  157. 

Public  improvements,  see  Municipal 
Corporations,  IX. 

Right  to  credit  for,  see  Descent  and 
Distribution,  §  93. 


§  1.  Nature    and   effect   of   making  in 

general. 
Ordinarily  a  purchaser  by  a  parol 
contract,  turned  out  of  possession  by 
his  vendor,  is  entitled  to  be  paid  for 
his  improvements,  and  if  the  owner  of 
land  induces  another  to  enhance  its 
value  by  improving  it,  with  a  verbal 
assurance  that  he  will  be  compensated 
by  having  the  use  of  the  property  for 
a  term  of  years,  he  will  be  allowed  the 
value  of  his  improvements,  with  a  lien 
on  the  land,  if  the  owner  requires 
restitution  of  the  possession  In  viola- 
tion  of  his  agreement. 

Comellison  v.  ComelUson's  Admr., 

3  Ky.  Opin.  709. 

Where  appellee  made  the  improve- 
ment after  settlement  suit  was  begun 
and  the  contract  annulled,  he  has  no 
right  to  compensation  therefor. 

Pointer  v.  Cassady,   3  Ky.  Opin. 
649. 

If  improvements  are  made  by  a 
party  in  possession  of  lands,  under 
the  belief  that  he  is  the  owner,  by 
reason  of  a  valid  legal  or  equitable 
claim,  the  foundation  of  which  was  of 
public  record,  he  is  entitled,  on  evic- 
tion, to  his  improvements,  measured 
by  the  increase  in  the  vendible  value 
of  the  land,  when  recovered,  arising 
from  the  improvements;  but  in  no 
event  to  exceed  the  consequent  en- 
hancement of  the  value,  beyond  the 
rent,  waste  and  deterioration. 

Brawner   v.   Botton,  4   Ky.   Opin. 
549. 
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An  exhibition  of  a  claimant  of  a 
deed,  never  recorded,  and  the  con- 
sideration not  appearing  to  have  been 
paid,  does  not  invest  him  with  title 
nor  impress  the  belief  to  that  effect, 
and  does  not  entitle  him  to  claim  im- 
provements under  the  statute. 

Brawner  v.   Botton,   4   Ky.    Opin. 
549. 

Where  a  tenant  for  life  stands  by 
and  permits  an  owner  of  an  undivided 
interest  in  remainder  to  construct  a 
valuable  building  on  the  land,  and 
makes  no  objection  thereto  or  claim 
of  rent  thereon  until  after  the  re- 
mainderman becomes  insolvent,  she 
is  estopped  to  claim  such  improve- 
ment as  against  his  creditors,  but  she 
is  not  estopped  to  assert  her  claim  for 
the  ground  rent. 

Watson  V.  Braun,  12  Ky.  Opin.  104. 

§3.  Ownership. 

An  innocent  purchaser  in  the  pos- 
session of  real  estate  upon  which  he 
has  made  improvements,  is  not  affect- 
ed by  a  Judgment  affecting  the  owner- 
ship, when  not  a  party  to  the  suit. 
Frank  v.  King,  9  Ky.  Opin.  263. 

§4.  Compenaation. 

One  who  has  erected  a  building  on 
the  land  of  another  by  mistake,  must, 
within  a  reasonable  time,  remove  the 
building,  or  abandon  the  improvements 
to  the  owner  of  the  land. 

Grain  v.  Hargis,  6  Ky.  Opin.  410. 

Where  the  defendant  had  improved 
land,  imder  the  belief  induced  by  his 
mother  that  she  would  not  reclaim  the 
possession,  but  would  ultimately  con- 
vey the  land  to  him,  but  he  was  after- 
wards ousted  by  the  administrator  of 
her  estate,  he  will  be  allowed  the  value 
of  his  improvements  with  a  lien  on  the 
land. 

Comellison  v.  Comellison's  Admr., 
3  Ky.  Opin.  709. 

Where  appellee  made  the  improve- 
ment  after   settlement   suit   was    be- 
gun and  the  contract  annulled,  he  has 
no  right  to  compensation  therefor. 
Pointer  v.   Cassady,   3   Ky.   Opin. 
649. 

Where  improvements  are  made  on 
land  under  a  title  bond  which  is  void 
the  assessments  should  be  made  only 


to  ameliorate  and  not  for  costs  of 
them,  and  the  material  used  from  land 
should  be  deducted,  and  any  improve- 
ment made  after  notice  to  stop  should 
be  disallowed. 
Montgomery  v.  Stapp,  4  Ky.  Opin. 
191. 

Appellee  having  made  the  improve- 
ments in  good  faith  was  entitled  to 
be  paid  for  them.  Just  the  amount  the 
land  was  enhanced  in  value  at  the 
time  the  suit  was  brought,  he  being 
liable  for  rent  beginning  at  the  same 
time. 

Elder  v.  Precise,  5  Ky.  Opin.  44. 

Where  appellee  contributed  the 
money  necessary  to  construct  the 
storehouse  in  controversy,  which  was 
built  on  the  lands  of  the  appellant  and 
with  his  full  knowledge  and  consent, 
although  there  was  no  contract  be- 
tween them,  and  appellee  occupied 
\he  house  for  some  months  previous 
to  the  institution  of  the  suit,  with  the 
acquiescence  of  appellant;  and  while 
the  building  was  being  constructed, 
appellant  talked  with  appellee  about 
it,  and  spoke  of  the  manner  in  which 
the  foundation  was  to  have  been  built, 
a  court  of  equity,  under  such  circum- 
stances, would  not  give  to  the  owner 
of  the  land  this  expenditure  of  the 
appellee's  money  without  some  com- 
pensation, and  appellee  has  an  equit- 
able right  to  recover  the  value  of  the 
house,  less  the  rent. 

Vanmeter  v.  Woods,  5  Ky.  Opin. 
316. 

One  person  can  not  hold  another 
responsible  for  improvements  made 
on  the  land  in  question  where  there  is 
no  privity  shown. 

Heaberland  v.  Griffee,  7  Ky.  Opin. 
496. 

Where  one  entered  upon  land  and 
improved  it,  he  can  not  be  compelled 
to  account  for  rents  without  granting 
him  an  allowance  for  the  improve- 
ments made  by  him. 

Mercer's  Exr.  v.  Caldwell,  7  Ky. 
Opin.  58. 

Where     improvements     were     not 
made    under    a    contract,    either    ex- 
press or  implied,  an  allegation  as  to 
their  value  can  not  be  taken  as  true. 
Weisenberger    v.    Groebe,    7    Ky. 
Opin.  72. 
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Where  persons  have  built  a  house 
on  the  land  of  the  ward  and  made  Im- 
provements thereon  under  the  mis- 
taken belief  that  the  guardian  had 
authority  to  contract  therefor,  the 
chancellor  should  permit  them  to  re- 
move the  materials  placed  thereon 
within  a  reasonable  time,  leaving  the 
land  in  as  good  condition  as  when  they 
began  to  make  the  Improvements;  or 
permit  the  ward  to  pay  for  the  im- 
provements to  the  extent  that  they 
have  enhanced  the  value  of  the  land. 
Walter  &  Stuck  v.  Johnston,  7  Ky. 
Opln.  482. 

Where  purchasers  of  real  estate, 
believing  their  title  secure,  have 
placed  valuable  improvements  there- 
on, it  would  be  inequitable  to  permit 
those  claiming  title  to  secure  such  im- 
provements. 

Melton  V.  Caigill,  8  Ky.  Opln.  234. 

One  in  the  occupancy  of  real  estate 
under  the  belief  that  he  owns  it,  re- 
lying upon  a  grant  to  his  remote  ven- 
dor, is  >Bntitled  under  the  statutes  to 
pay  for  improvements  he  placed  upon 
such  land. 

Green  v.  Keltmers,  11  Ky.  Opln. 
98. 
Occuping  claimants,  under  deeds  of 
conveyance,  are  entitled  to  have  last- 
ing Improvements  made  by  them  set 
off  against  the  rents  of  the  land. 

Chaney  v.  Flynn,  11  Ky.  Opln.  164. 

An  occupying  claimant  of  land  pur- 
chased by  a  verbal  contract  while  not 
entitled  to  compel  specific  perform- 
ance, is  entitled  to  have  a  lien  de- 
creed for  Improvements  made  on  the 
land  by  him;  and  when  he  is  the  son- 
in-law  of  the  owner  of  the  land  an  ad- 
vancement to  his  wife  by  her  father 
can  not  be  charged  against  the  son-in- 
law  and  be  deducted  from  the  amount 
of  his  claim  and  lien. 

Stephens  v.  Reavis,  11  Ky.  Opln. 
394. 

Where  a  commissioner's  report  is 
confirmed,  and  an  appeal  is  taken  from 
the  order  of  confirmation,  but  no  sup- 
ersedeas is  granted,  the  purchaser  at 
such  a  sale  should  be  compensated  for 
improvements  made  on  the  land,  and 
where  the  appeal  is  sustained  the 
value  of  such  improvements  should  be 
set  off  as  against  the  rent  of  the  lane 


while  in  the  possession  of  such  pur- 
chaser. 

Hayden  v.  Smith,  12  Ky.  Opin.  241 

Where  one  having  color  of  title  and 
believing  he  has  title  enters  upon  real 
estate  and  makes  lasting  improve- 
ments thereon,  In  good  faith,  and  it  is 
afterwards  determined  by  the  comt 
that  he  is  not  the  owner  but  a  tenant 
in  common  with  another  who  owns  a 
half-interest  in  the  real  estate,  equity 
requires  that  in  making  partition  the 
value  of  such  improvements  shall  go 
to  the  one  who  made  them. 

McGill  V.  Cromwell's  Guardian,  12 
Ky.  Opin.  260. 

Where  the  occupant  of  land  giTeo 
him  by  his  father  improves  it,  beller- 
ing  that  he  owns  it,  and  it  is  thereafter 
adjudicated  that  he  does  not  own  it 
he  is  entitled  to  receive  the  value  of 
such  improvements,  less  the  rents, 
from  the  time  the  occupant's  brother 
repudiated  the  award,  and  this  will 
not  be  determined  by  the  enhanced 
value  of  the  land  upon  which  tbey 
were  placed. 

Hoffman  v.  Hofbnan,  12  Ky.  Opin. 
617. 

IMPRISONMENT. 

See  False  Imprisonment 

INCOME. 
Bequest  of,  see  Wills,  §  618. 

INDEBTEDNESS. 

Deduction    from    assessed   valuation, 
see  Taxation,  S  354. 

INDEMNITY. 

S  2  Requisites  and  validity  of  con- 
tracts. 

§  4. Bonds  of  indemnity. 

S  5.  Construction  and  operation  of 
contracts. 

§  8. Subject-matter. 

§  9. Scope  and  extent  of  liabil- 
ity. 

§  15.  Actions  on  contracts. 

Indemnity  bond,  see  Sheriffs  and  Con- 
stables, S  89. 
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Indemnity  mortgages,  see  Mortgages^ 
9  18. 

Liability  of  sheriffs  on  indemnity 
bond,  see  Sheriffs  and  Constables, 
§  89. 

Liability  on  indemnity  bond,  see  Exe- 
cution, §  206. 

Promise  to  answer  for  debt  or  default 
of  another,  see  Frauds,  Statute  of, 
§  19. 

§2.  Requisites    and    validity    of    con- 
tracts. 

§  4^ Bonds  of  indemnity. 

Where  one  signs  an  indemnity  bond 
as  surety  for  another  who  signs  an 
appeal  bond,  he  has  a  right  to  expect 
the  appellant  to  prosecute  his  appeal 
in  good  faith,  and  if  the  person  hold- 
ing the  indemnity  bond,  by  purchase 
or  otherwise,  so  far  alters  the  situa- 
tion as  to  make  it  to  his  interest  to 
have  the  judgment  affirmed,  the  in- 
demnity bondsmen  would  thereby  be 
released  as  to  him. 

Bridgeford  v.  Burbank,  8  Ky.  Opin. 
872. 

§  5.  Construction  and  operation  of  con- 

tracts. 

§  & Subject-matter. 

Where  A,  at  the  request  of  the  ad- 
ministrator, purchased  a  slave  belong- 
ing to  the  estate  of  the  deceased,  and 
delivered  him  to  the  agent  of  the  ad- 
ministrator, with  the  understanding 
between  him  and  the  administrator 
and  the  heirs  of  the  deceased,  that  the 
collection  of  the  debt  would  be  en- 
joined, and  in  any  event  A  should  be 
indemnified  out  of  the  estate,  A  ai?d 
his  sureties  are  entitled  to  indemnity 
for  money  collected  on  such  debt. 
Lansdale  v.   Brashears'  Admr.,  7 

Ky.  Opin.  648. 

§9. Scope  and  extent  of  liability. 

One  can  not  recover  on  a  writteu 
obligation  delivered  to  one  person  to 
be  delivered  to  another  as  indemnity 
to  him  for  signing  a  note,  where  there 
is  nothing  in  the  obligation  to  show 
that  the  signer  of  the  note  received  it 
as  collateral,  since  the  court  can  not 
gather  the  intention  of  the  parties 
from  that  which  does  not  appear  in 
the  obligation. 

Price  V.  Rodman,  11  Ky.  Opin.  7. 


§15.  Actions  on  contracts. 

Where  mortgaged  property  was 
levied  on  and  sold,  the  remedy  of  the 
mortgagee  is  on  the  indemnifying  bond 
executed  in  compliance  with  §  709,  Civ. 
Code  Prac. 

Scott  V.  Walker,  7  Ky.  Opin.  334. 

INDICTMENT  AND  INFOR- 
MATION. 

I.  NECESSITY  OF  INDICTMENT  OR 

PRESENTMENT. 
§  3.  Offenses  which  must  be  prose- 
cuted by  indictment. 

II.  FINDING  AND  FILING  OF  INDICT- 

MENT OR  PRESENTMENT. 
§  11.  Return  and  filing  or  record. 
S 15.  Successive    indictments    for 
same  offense. 
INFORMAL    REQUISITES     OF    IN- 
DICTMENT. 
§  34.  Indorsements. 

IV.  FILING  AND   FORMAL   REQUIS- 

ITES OF  INFORMATION  OR 
COMPLAINT. 
§  46.  Formal    requisites    of    infor- 
mation. 
§  51. Signature. 

V.  REQUISITES  AND  SUFFICIENCY 

OF  ACCUSATION. 

§  58.  Subject-matter  of  allegation. 

§  70.  Directness  and  positiveness. 

§  71.  Certainty  and  particularity. 

§  74.  Language  and  form  of  allega- 
tions. 

§  75. In  general. 

§  81.  Designation  and  description 
of  accused. 

§  82.  Codefendants. 

§  87.  Time  of  offense. 

§  92.  Act  or  omission  constituting 
offense. 

§  93. In  general. 

§  97.  Separate  counts. 

§  98. In  general. 

§  101.  Designation  of  person  in- 
jured or  others. 

§  106.  Description  of  or  setting 
forth  written  or  printed  mat- 
ter. 

§  107.  Statutory  offenses. 

S  110. Language  of  statute. 

§  114.  Previous     convictions     and 
habitual  criminals. 
VI  JOINDER      OF      PARTIES,      OF- 
FENSES,   AND    COUNTS.    DU- 
PLICITY, AND  ELECTION. 

§  125.  Duplicity. 
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§  126.  Joinder  of  counts. 

§  127. In  general. 

9  130. Distinct  offenses  in  gen- 

erftl 

VII.  MOTION    TO    QUASH    OR    DIS- 

MISS, AND  DEMURRER. 
§  135.  Motion  to  quash  or  set  aside. 

§  136. Nature  of  remedy. 

§  137. Grounds. 

§  145.  Demurrer. 
§  147. Grounds. 

VIII.  AMENDMENT. 

S  158.  Indictment. 
§  159. In  general. 


See  Abduction,  §  5;  Assault  and  Bat- 
tery, §  73;  Burglary,  S  17;  Con- 
spiracy, §  43;  Counterfeiting,  S§  14, 
15,  16;  Criminal  Law,  §  970;  Disturb- 
ance of  Public  Assemblage,  S  5; 
Elections,  §  313;  Embezzlement, 
§  26 ;  Escape,  §  9 ;  False  Pretenses, 
§  25;  Forgery,  §§  25,  26;  Fraud, 
§  68;  Gaming,  §  84;  Highways,  §  164; 
Homicide,  VI;  Intoxicating  Liquors, 
S§  199,  201,  203,  210,  215;  Larceny, 
II,  A;  Lewdness,  §  4;  Lotteries,  §  28; 
Nuisances,  §  91;  Perjury,  §  18; 
Rape,  II,  A;  Receiving  Stolen  Goods, 
§7;   Robbery,  §16. 

Allegation   of   malice,    see    Homicide, 
§§  128,  129. 

Carrying     concealed     weapons,     see 
Weapons,  §  17. 

Filing  away  of  indictment,  see  Crim- 
inal Law,  §  303. 

For  failure  to  report  taxes  collected, 
see  Taxation,  §  571. 

For   keeping   tippling   house,    see   In- 
toxicating Liquors,  §  213. 

For  usurpation  of  office,  see  Officers, 
§  89. 

Indictment    not    competent    evidence, 
see  Conspiracy,  §  45. 

Reading  indictment  to  defendant  and 
to  jury,  see  Homicide,  §  259. 


I.  NECESSITY  OF  INDICTMENT  OR 
PRESENTMENT. 

§  3.  Offenses  which  must  be  prosecuted 
by  indictment. 
The  minor  class  of  wrongs  known 
as  misdemeanors  can  be  tried,  where 
jurisdiction  has  been  given  to  inferior 
courts,  without  an  indictment. 

City  of  Bowling  Green  v.  Gardner, 
9  Ky.  Opin.  377. 


II.    FINDING    AND    FILING    OF  IN- 
DICTMENT OR  PRESENTMENT. 

§11.  Return  and  filing  or  record. 

An  indictment  presented  to  the  court 
in  the  presence  of  the  grand  jury,  in 
accordance  with  an  order  to  that  ef- 
fect, is  a  substantial  compliance  with 
section  120  of  Criminal  Code. 

Commonwealth    v.    Cork,    1    Ey. 
Opin.  39. 

§15.  Successive  indictments  for  same 
offense. 
The  dismissal  of  the  first  indictment 
before  the  formation  of  a  jury  and  be- 
fore assignment  was  not  a  bar  to  a 
second  indictment. 

Gambrel  ▼.  Commonwealth,  10  Ey. 
Opin.  473. 


III.    FORMAL    REQUISITES    OF   IN- 
DICTMENT. 


§  34.  Indorsements. 

The  names  of  witnesses  are  required 
to  be  indorsed  on  an  indictment,  but 
where  this  is  not  done  before  the  re- 
turn by  the  grand  jury,  it  may  be  done 
by  the  commonwealth's  attorney  after 
that  time. 

Commonwealth  v.  Wainscott,  8  Ky. 
Opin.  723. 

A  defendant  can  not  be  required  to 
plead  to  an  indictment  not  indorsed 
"a  true  bill"  and  signed  as  prescribed 
by  S  118  of  the  Code. 

Commonwealth  v.  Wainscott,  8  Ky. 
Opin.  723. 

Where  an  indictment  is  not  indorsed 
"a  true  bill"  and  signed  by  the  fore- 
man of  the  grand  jury,  it  is  not  prop- 
erly presented  nor  found,  and  should 
be  quashed  or  dismissed. 

Commonwealth  v.  McGuire,  9  Ky. 
Opin.  236. 


The  failure  to  indorse  on  an  indict- 
ment the  names  of  the  witnesses  ex- 
amined before  the  grand  jury  is  not 
sufficient  ground  for  dismissing  the 
charge,  the  staute  requiring  such  in- 
dorsement being  directory  only. 

Doty    V.    Commonwealth,    9    Ky. 
Opin.  539. 
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IV.  FILING  AND  FORMAL  REQUIS- 
ITES OF  INFORMATION  OR 
COMPLAINT. 

§46.  Formal  requisites  of  information. 

§  51. Signature. 

An  indictment  should  not  be  dis- 
missed on  motion  because  of  the 
failure  of  the  clerk  to  sign  his  name 
to  the  endorsement  on  its  back  to  the 
efTect  that  it  was  filed  in  open  court, 
where  the  record  shows  that  the  in- 
dictment was  returned  into  court,  was 
ordered  filed,  and  prior  to  the  dis- 
missal the  prosecution  was  once  con- 
tinued. 

Commonwealth  v.  Stegala,  10  Ky. 
Opin.  428. 


V.  REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

§58.  Subject-matter  of  allegations. 

Where  more  than  one  offense  is 
charged  in  an  indictment,  except  as 
provided  for  in  §  126,  Crim.  Code,  a 
demurrer  is  proper. 

Smith   v.   Commonwealth,    5    Ky. 
Opin.  260. 

§70.  Directness  and  positivenes». 

An  indictment  must  be  direct  and 
certain;  first,  as  to  the  party  charged; 
second,  as  to  the  offense  charged,  and 
where  the  offense  involves  the  com- 
mission of  an  attempt  to  commit  an 
injury  to  persons  or  property,  and  is 
described  in  other  respect  with  sulfi- 
cient  certainty  to  Identify  the  act,  an 
erroneous  allegation  as  to  the  person 
injured  or  attempted  to  be  injured  is 
not  material,  but  where  the  indictment 
charges  shooting  at  A  and  the  proof 
shows  shooting  at  B,  the  variance  is 
fatal. 

Bealman  v.  Commonwealth,  4  Ky. 
Opin.  622. 

§71.  Certainty  and  particularity. 

An  indictment  must  allege  the  of- 
fense with  such  certainty  as  to  enable 
accused  to  know  what  he  is  called 
upon  to  defend,  and  to  constitute  a 
bar  to  any  subsequent  prosecution  for 
the  same  offense. 

Commonwealth  v.  Nichell,  6  Ky. 
Opin.  61. 

The  principle  has  been  repeatedly 
recognized  and  acted  on  by  this  court 
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that  an  indictment  must  set  forth  the 
offense  with  such  degree  of  certainty 
as  will  apprise  the  defendant  of  the 
particular  accusation  on  which  he  is  to 
be  tried,  and  as  will  enable  him  to 
plead  the  indictment  and  Judgment 
thereon  in  bar  of  any  subsequent 
prosecution  for  the  same  offense. 
Mount  V.  Commonwealth,  1  Ky. 
Opin.  345. 

An  indictment  is  sufficient  if  it  speci- 
fically apprise  the  defendant  of  the 
particular  charge  against  him. 

Commonwealth    v.    Folic,    1    Ky. 
Opin.  408. 

Where  on  examination  of  an  indict- 
ment it  appears  that  two  offenses  are 
attempted  to  be  charged,  but  it  fails 
to  apprise  the  defendant  for  which 
offense  he  is  to  be  tried,  the  acts  re- 
lied on  as  constituting  the  offense  are 
not  stated  in  such  manner  as  to  en- 
able accused  to  know  for  what  par- 
ticular offense  he  is  to  be  tried. 

Commonwealth  v.  Webster,  4  Ky. 
Opin.  651. 

An  indictment  should  show  that  It  is 
found  by  a  grand  Jury  of  a  county  or 
city  impaneled  in  a  court  having 
authority  to  receive  it;  that  the  of- 
fense charged  was  committed  within 
the  Jurisdiction  of  the  court  at  a  time 
prior  to  the  finding  of  the  indictment; 
that  the  act  or  omission  charged  as  an 
offense  is  stated  with  such  a  degree 
of  certainty  as  to  enable  the  court  to 
pronounce  Judgment  on  conviction. 
Commonwealth  v.  Bland,  5  Ky. 
Opin.  795. 

§74.  Language    and    form    of    allega- 
tions. 

§75. In  general. 

The  preamble  and  body  of  an  indict- 
ment must  be  construed  together,  and 
if  they  show  with  certainty  to  a  com- 
mon intent  that  a  felony  was  com- 
mitted, it  is  sufficient. 

Commonwealth    v.    Keith,    4    Ky. 
Opin.  34. 

An  indictment  must  contain  a  state- 
ment of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise 
language,  stated  in  such  a  manner  as 
to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 
and  an  indictment  charging  accused 
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with  cruel  and  inhuman  treatment  of 
his  family  is  fatally  defective  if  there 
is  no  allegation  that  the  children  were 
in  the  custody  and  control  of  accused 
or  that  they  were  unable  by  reason  of 
their  tender  years  to  provide  food  and 
clothing  for  themselves. 

Berry   v.    Commonwealth,    4    Ky. 
Opin.  639. 

While  only  one  offense  may  be 
charged  in  an  indictment,  the  mode 
and  means  of  committing  that  offense 
may  be  stated  in  the  alternative. 

Blackerter    v.    Commonwealth,    8 
Ky.  Opin.  541. 

To  charge  a  person  named  in  an  in- 
dictment with  "being  a  tavern  keeper/* 
is  not  charging  that  such  person  was 
a  licensed  tavern  keeper. 

Commonwealth  v.  Cooney,  9  Ky. 
Opin.  1. 

When  it  is  sought  in  an  indictment 
to  hold  a  person  liable  for  a  penalty, 
prescribed  alone  against  such  as  are 
licensed,  the  facts  which  render  him 
liable,  and  not  the  pleader's  conclu- 
sion from  those  facts,  must  be  stated. 
Conmionwealth  v.  Cooney,  9  Ky. 
Opin.  1. 

It  is  not  necessary  to  a  dharge  of 
felony  in  an  indictment  for  cutting  and 
carrying  away  trees,  when  the  word 
feloniously  is  used  in  stating  the  mo- 
tive of  the  offender,  to  allege  that  the 
offense  was  committed  without  the 
consent  of  the  person  injured  by  its 
perpetration;  since  his  consent,  if  it 
was  given,  is  a  matter  of  defense. 
Commonwealth  v.  Curley,  11  Ky. 
Opin.  263. 

A  verbal  inaccuracy,  like  an  error 
in  spelling,  which  does  not  affect  the 
meaning,  is  not  fatal  to  an  indictment; 
and  an  indictment  charging  one  with 
the  crime  of  malicious  shooting  with 
intent  to  kill,  which  leaves  out  the 
word  "with,"  will  not  render  the  in- 
dictment bad. 

Scott   V.    Commonwealth,   13   Ky. 
Opin.  763. 

§81.  Designation    and    description    of 

accused. 

Where  a  person  or  thing  necessary 

to  be  mentioned  in  an  indictment  in 

a  criminal  case  is  described  with  cir- 


cumstances of  more  particnlarity  than 
is  required,  those  circuniBtances  must 
be  proven  as  alleged. 

Talbott  V.  Commonwealth,  9  Ky. 
Opin.  824. 

§82.  Codefendants. 

Where  an  offense  is  charged  against 
one  in  an  indictment,  and  in  the  cap- 
tion two  persons  are  named,  and  it  is 
stated  in  the  body  of  the  indictment 
that  the  other  person  named  in  the 
caption  Joined  in  committing  the  act 
set  forth,  no  sufficient  charge  is  made 
against  the  last  named  person. 

Conmionwealth    v.    Briggance,  U 
Ky.  Opin.  514. 

§  87.  Time  of  offense. 

An  indictment  for  a  misdemeanor  is 

sufficient  if  it  alleges  that  the  offense 

was    committed  in   a   certain  month, 

without  giving  the  day  of  the  month. 

Ewing   V.   Conmionwealth,   4  Ej. 

Opin.  609. 

It  is  only  necessary  to  state  in  an 
indictment,  in  substance,  that  the  of> 
fense  charged  was  comonitted  at  a 
time  before  the  indictment  was  re- 
turned, no  greater  precision  as  to  the 
time  of  the  commission  being  required. 
Ravenscraft  v.  Commonwealth,  13 
Ky.  Opin.  1135. 

§92.  Act  or  omiasion  constituting  of- 
fense. 

§93. In  general. 

An  indictment,  to  be  sufficient,  must 
contain  an  averment  of  the  acts  con- 
stituting the  offense  in  ordinary  and 
concise  language,  and  where  defend- 
ant is  only  charged  with  permitting 
games  of  chance  to  be  played  for 
money,  etc.,  on  premises  under  his 
control,  it  is  defective,  for  it  states 
only  a  conclusion  of  law. 

Beal    V.    Conmionwealth,    9    Ky. 
Opin.  533. 

It  is  necessary  to  state  in  an  indict- 
ment the  acts  constituting  the  offense, 
and  not  mere  conclusions  of  the  plead- 
er, and  to  charge  an  unlawful  assem- 
bly it  was  necessary  to  allege  that  the 
parties  charged  assembled  with  the 
intention  to  aid  each  other,  and  to 
charge  the  thing  intended  to  be  done 
so  that  the  court  might  Judge  whether 
it  was  unlawful. 

Downes  v.  Conmionwealth,  9  Ky. 
Opin.  112. 
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An  indictment  under  S  8,  art.  28, 
chap,  29,  Gen.  Stat,  is  sufflcieqt  which 
charges  the  defendant  with  unlawfully 
and  wilfully  cutting  and  peeling  a  lot 
of  fruit  trees,  ornamental  trees  and 
shrubs  standing  on  the  land  of  B,  and 
being  his  property,  the  indictment  also 
stating  that  the  trees,  etc.,  cut  and 
pealed  were  injured  and  killed  by  the 
acts  of  appellee. 

Commonwealth  v.  Compton,  9  Ky. 
Opin.  283. 

§97.  Separate  counts. 

§98d In  general. 

Criminal  Code,  S  263,  subsec,  2,  per- 
mits the  joinder  of  causes  in  different 
counts  where  they  all  embrace  in- 
juries to  the  person;  and  in  such  a 
case  the  commonwealth  can  not  be 
required  to  elect  upon  which  count  it 
will  prosecute. 

Rose   V.    Commonwealth,   11    Ky. 
Opin.  568. 

§  101.  Designation  of  person  injured  or 
otiiers. 
The  attorney  for  the  commonwealth 
has  no  authority  to  remedy  a  defect 
in  an  indictment  in  the  name  of  the 
injured  person  by  inserting  in  the 
record  the  real  name  of  the  person  in- 
jured. 

Bealman  v.  Commonwealth,  4  Ky. 
Opin.  622. 

* 
§106.  Description   of  or  setting  forth 

written  or  printed  matter. 
Description  of  a  written  instrument 
in  an  indictment  is  not  required  when 
the  instrument  is  withheld  or  destroy- 
ed by  the  act  or  procurement  of  the 
defendant,  but  it  must  be  alleged  in 
the  indictment  that  said  Instrument 
was  lost  or  destroyed. 

Mount   V.   Conmionwealth,   1   Ky. 

Opin.  345. 

It  was  not  the  intention  of  the 
framers  of  the  criminal  code  to  dis- 
pense with  all  particularity  of  descrip- 
tion of  written  instruments,  which 
may  be  the  subject  of  indictment  for 
forgery,  larceny,  or  other  offenses,  as 
shown  by  section  135. 

Mount  y.   Commonwealth,   1   Ky. 
Opin.  345. 

§107.  Statutory  offenses. 

It  is  not  necessary  to  allege  in  an 
indictment  the  existence  of  the  law 


under  which  it  is  made,  since  that  is 
a  question  for  the  court. 

Adams  v.   Commonwealth,  4  Ky. 
Opin.  608. 

§110.^ Language  of  statute. 

An  indictment  for  assault  and  bat- 
tery with  intent  to  kill  is  sufficient 
when  it  is  substantially  in  the  language 
of  the  statute. 

Haywood  v.  Commonwealth,  8  Ky. 
Opin.  80. 

§114.  Previous  convictions  and  habit- 
ual criminals. 
A  former  conviction  must  be  speci- 
fically pleaded,  whether  presented  as 
a  defense  to  an  indictment  or  inserted 
in  the  charge  by  the  prosecutor  with  a 
view  of  increasing  the  punishment. 
Carter  v.  Commonwealth,  11  Ky. 
Opin.  92. 

When  it  is  sought  to  increase  the 
punishment  of  one  accused  of  felony 
on  the  ground  of  his  former  convic- 
tion of  felony,  the  former  conviction 
must  be  alleged  as  well  as  proven; 
and  where  no  such  allegation  is  made 
ip  the  indictment,  it  is  error  for  the 
court  to  charge  the  jury  that  it  might 
find  that  there  had  been  a  former 
conviction. 

Stewart  v.  Commonwealth,  11  Ky. 
Opin.  138. 

VI.     JOINDER     OP     PARTIES,     OF- 
FENSES, AND  COUNTS,  DU- 
PLICITY, AND  ELEC- 
TION. 

§125.  Duplicity. 

But  one  offense  can  be  embraced  in 
a  single  count  of  an  indictment,  and 
only  such  offenses  as  may  be  joined 
should  be  included  in  a  single  indict- 
ment. 

Commonwealth  v.  Griffon,  9  Ky. 
Opin.  240. 

« 

Only  one  offense  can  be  embraced  in 
a  single  prosecution. 

Commonwealth  v.  Rogers,  10  Ky. 
Opin.  435. 

An  indictment  does  not  charge  two 
offenses  when  it  charges  the  accused 
with  having  cut  and  carried  away  a 
certain  number  of  trees. 

Common weidth  v.  Searls,  11  Ky. 
Opin.  335. 
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It  is  a  misjoinder  of  offense  to 
charge  a  defendant  with  wounding 
two  distinct  persons,  although  the 
cutting  of  both  may  have  been  con^ 
temporaneous  acts;  and  he  can  not 
be  legally  tried  and  convicted  at  one 
and  the  same  time,  unless  he  waives 
his  right  to  object  thereto. 

Campbell    v.    Commonwealth,    11 
Ky.  Opin.  524. 

§  126.  Joinder  of  counts. 

§127. In  general. 

Criminal  Code  1876,  §  127,  subsec. 
4,  expressly  provides  that  the  charges 
of  robbery  and  burglary  may  be  joined 
in  one  indictment. 

Ravenscraft  v.  Commonwealth,  13 
Ky.  Opin.  1135. 

§  130. Distinct  offensep  in  general. 

An  Indictment  charging  two  separate 
and  distinct  offenses  is  insufficient. 
Rutherford   v.    Commonwealth,    9 
Ky.  Opin.  163. 

VII.    MOTION   TO   QUASH    OR    DIS- 
MISS AND  DEMURRER. 

§  135.  Motion  to  quash  or  set  aside. 

§136. Nature  of  remedy. 

A  motion  to  quash  an  indictment  is 
equivalent  to  a  demurrer. 

McKinley    v.    Commonwealth,    10 
Ky.  Opin.  13. 


-Grounds. 


§  137— 

It  is  error  in  the  court  to  set  aside 
an  indictment  because  of  the  fact  that 
one  of  the  grand  jurors  by  whom  it 
was  returned  was  under  the  statute 
incompetent. 

Commonwealth  v.  May,  8  Ky.  Opin. 
573. 

An  indictment,  to  be  good  against 
a  motion  to  quash,  must  contain  a 
statement  of  the  alleged  offense  with 
reasonable  certainty  and  distinctness, 
such  as  will  apprise  the  accused  of 
the  facts  intended  to  be  proved  against 

him. 

Commonwealth  v.  Griffon,  9  Ky. 

Opin.  240. 

§145.  Demurrer. 

In  a  criminal  charge,  the  defect  in 
an  indictment  should  have  been  taken 
advantage  of  by  demurrer. 

Cox  V.  Commonwealth,  8  Ky.  Opin. 
■^         479. 


A  demurrer  to  an  indictment  should 
not  be  sustained  because  of  the  fact 
that  the  title  of  the  case  is  not  stated 
in  the  usual  form  at  the  head  of  the 
indictment 

Commonwealth  v.  Hayes,  10  Kj. 
Opin.  329. 


§147^ 


-Grounds. 


Where  an  indictment  impropertj 
joined  three  offenses,  the  misjoinder 
is  a  good  ground  for  demurrer,  hot 
the  commonwealth's  attorney  should  in 
such  a  case  be  allowed  to  elect  whieh 
charge  he  would  prosecute  and  which 
he  would  dismiss. 

Commonwealth    v.    Coins,    9   Ky. 
Opin.  108. 

Vm.   AMENDMENT. 

§158.  Indictment. 

§  159^ In  general. 

An  indictment  can  only  be  found 
and  presented  by  a  grand  jury,  and  no 
amendment  can  be  allowed. 

Commonwealth  v.  Vanmeter,  8  Ky. 
Opin.  754. 

INDORSEMENT. 

Accommodations   indorsement  of  bill 

of   exchange,   see   Bills  and   Notes, 

§  237. 
Discharge  of  indorser,  see  Bills  and 

Notes,  §§  256,  280,  301. 
Liability    of   indorser,    see   BUls    and 

Notes,  V,  A. 
Liability  of  accommodation  indorser. 

see  Contribution,  §  L 
Mode  of  indorsement,  see  Bills   and 

Notes,  §  248. 
Nature  of  liability  of,  see  Bills  and 

Notes,  §  280. 
Of  indictment,  see  Indictment  and  In- 
formation, §  34. 
On  execution,  see  Elxecution,  §  95. 
Presumption   of    indorsement  before 

maturity,  see  Bills  and  Notes,  i  247. 
Without  recourse,  see  Bills  and  Notes; 

§  293. 

INFANTS. 

I,  DISABILITIES  IN  GENERAL. 

§  7.  Eligibility  for  office  or  pubHic 

employment  or  service.    

III.  PROPERTY        AND        CONVEY- 
ANCES. 
§  21.  Rights  of  property  in  generaL 
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S  25.  Ck>iitracts  for  sale  of  realty. 

§  29.  Estoppel. 

§  30.  Ratification. 

§  31.  Avoidance. 

§  32.  Jurisdiction  of  courts. 

§  35.  Sale  and  conveyances  under 
statutory  authority. 

§  36.  Sale,  mortgage,  or  lease 
under  order  of  court. 

§  37. In  general. 

§  39. Proceedings. 

§  40. Sale. 

§  41. Title  and  rights  of  pur- 
chaser. 

S  45. ^Proceeds. 

IV.  CONTRACTS. 

§  46.  Capacity  to  contract. 

§  47.  Validity  in  general. 

§  50.  Necessaries. 

§  55.  Estoppel  in  general. 

§  57.  Ratification. 

§  58.  Avoidance. 

VIL  ACTIONS. 

§  72.  Rights  of  action. 

§  73.  Jurisdiction  and  powers  of 
courts. 

§  74.  Parties. 

§  76.  Guardian  ad  litem  or  next 
friend. 

§  77. In  general. 

S  78. Necessity  for  appoint- 
ment. 

§81. EligibUity  and  qualifica- 
tions. 

§  85. Duties  and  liabilities. 

§  89.  Process. 

§  90.  Appearance  and  representa- 
tion by  attorney. 

§  91.  Pleading. 

S  93. Defense  of  infancy. 

§  104.  Judgment. 

§  105. In  general. 

§  110. Opening  or  vacating  in 

.  general. 

§  113. Operation  and  effect. 

§  115.  Appeal. 


See  Children;  Guardian  and  Ward; 
Parent  and  Child. 

Descent  of  real  estate  of  deceased  in- 
fant, see  Descent  and  Distribution, 
§20. 

Judgment  against,  see  Judgment,  §  692. 

Limitation  of  action  as  to  infants,  see 
Limitation  of  Actions,  §  72. 

Personal  judgment  against  infants 
without  appointment  of  guardian  ad 
litem,  see  Judgment,  §  16. 


Selling  intoxicating  liquors  to  minors, 
see  Intoxicating  Liquors,  §§  157, 159, 
166. 

Service  of  process  on  infants,  see  Pro- 
cess, §  56. 

Time  for  taking  appeal,  see  Appeal, 
§  349. 


I.   DISABILITIES   IN   GENERAL. 

§7.  Eligibility  for  office  or  public  em- 
ployment or  aervice. 
Minors  did  not  lose  their  right  to 
maintain  an  action  by  reason  of  their 
failure  to  sue  immediately  after  arriv- 
ing at  age. 

Thompson  v.  Cooper,  4  Ky.  Opin. 
336. 


III.   PROPERTY   AND   CONVEY- 
ANCES. 

§21.  Rights  of  property  in  general. 

The  infant  owners  of  undivided  one- 
ninth  of  land  are  entitled  to  have  it 
allotted  to  them,  as  they  neither  sold 
nor  could  sell  the  same. 

Huston  V.  Dorsey,  1  Ky.  Opin.  217. 

§  25.  Contracts  for  sale  of  realty. 

Where  an  infant  sells  his  land  and 
executes  a  bond  with  security  that  he 
will  make  a  perfect  title  when  he  ar- 
rives at  twenty-one  years  of  age,  the 
surety  in  the  bond  is  estopped  to  as- 
sert title  to  the  land  against  the  in- 
fant's vendor. 

Holland   v.   Crutchfield,   Stone   & 
Co.,  5  Ky.  Opin.  381. 

§29.  Estoppel. 

One  having  conveyed  by  deed,  al- 
though to  an  infant  who  does  not  plead 
infancy  as  a  ground  for  rescission,  has 
the  right  to  enforce  his  lien  for  the 
purchase  money  when  the  unpaid  con- 
sideration of  the  conveyance  was 
stated  in  the  deed. 

Doyle  V.  Barnes,  9  Ky.  Opin.  742. 

§to.  Ratification. 

Where  an  infant  after  becoming  of 
age  does  such  act  of  affirmance  of  a 
deed  made  during  minority  as  surrend- 
ering a  bond,  when  taken  in  connec- 
tion with  his  failure  for  32  years  to 
give  notice  of  disaffirmance,  it  amount** 
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to  a  conflrmance  so  as  to  prevent  him 
from  avoiding  the  contract. 

Johnson    v.    United     Society    of 
Shakers,  6  Ky.  Opin.  139. 

Where  an  infant  Joined  in  a  deed 
with  his  mother  simply  in  order  to 
strengthen  the  warranty  of  title,  and 
received  no  part  of  the  consideration, 
his  acquiescence  therein  long  after  the 
execution  of  the  deed  can  not  render 
him  responsible. 

Moore  v.  Cleveland's  Admr.,  6  Ky. 
Opin.  588. 

Where  an  infant  gave  a  note  and 
executed  a  mortgage  on  her  real  estate 
during  her  minority,  and  after  she 
became  twenty-one  years  of  age  the 
mortgage  was  foreclosed  against  her, 
and  she  made  no  defense,  her  conduct 
amounts  to  a  ratification  of  her  con- 
tract, and  she  can  not  thereafter  ques- 
tion the  validity  of  her  contract  on 
the  ground  of  her  infancy  at  the  time 
of  its  execution. 

Hunter  v.  Beam,  11  Ky.  Opin.  265. 

§31.  Avoidance. 

When  infants  arrive  at  legal  age, 
they  have  a  right  to  elect  whether  to 
be  bound  by  that  which  was  illegally 
done  during  their  minority,  or  repudi- 
ate the  same. 

Thomasson  v.  Greer,  9  Ky.  Opin. 
666. 

Infants  who  execute  a  deed  of  con- 
veyance before  they  become  21  years 
of  age,  are  not  estopped  from  avoiding 
same  after  they  become  of  age. 

Boston  V.  Little,  4  Ky.  Opin.  391. 

§32.  Jurisdiction  of  courts. 

The  Legislature  has  power  to  enact 
laws  authorizing  the  courts  of  the 
county,  by  proper  proceeding,  to  con- 
firm defective  sales  of  infants'  real 
estate,  and  that,  too,  in  cases  where 
the  sale  under  the  original  Judgment 
did  not  divest  the  infant  of  title,  and 
the  Legislature  can  confer  upon  a 
court  of  equity  the  power  to  execute 
and  consumate  a  parol  contract  as 
against  Infants,  made  by  the  father, 
if  from  the  proof  the  court  deems  it 
beneficial  to  the  infant. 

Pratt  V.  Cox,  5  Ky.  Opin.  410. 


§  35.  Sale  and  conveyance  under  statu- 
tory authority. 
A  trustee,  when  empowered  to  do  so, 
may  sell  the  real  estate  of  minors, 
without  the  intervention  of  the  dian- 
cellor. 

Hawes  v.  Garrison's   Devisees,  8 
Ky.  Opin.  261. 

A  proceeding  to  sell  the  lands  of 
infants  and  married  women  must  con- 
form to  the  provisions  of  the  Re?ised 
Statutes,  and  a  judgment  rendered  in 
such  a  case  is  void  when  such  pro- 
visions are  not  compUed  with. 

Powers  V.  Tyler,  10  Ky.  Opin.  1. 


§36.  Sale,    mortgage,   or    lease 

order  of  court. 
§37. In  general. 


under 


There  can  be  no  valid  objection  to 
the  selling  of  an  infant's  real  estate 
in  conjunction  with  other  and  separate 
interest  in  land  where  it  is  made  to 
appear  that  the  sale  would  be  to  the 
interest  of  the  infant 

Miller  v.  Rogers,  6  Ky.  Opin.  697. 

The  purchaser  of  an  Infant's  land  at 
Judicial  sale  is  not  bound  to  complete 
his  purchase  unless  the  requirements 
are  complied  with. 

Parker  v.  Hawkins,  4  Ky.  Opin.  90. 

Where  a  sale  of  infant's  lands  are 
ordered,  their  trustee  is  not  bound  to 
individually  provide  funds  with  which 
to  better  protect  their  interest,  but  a 
selection  by  him  of  their  fftther  to 
purchase  the  estate  on  time,  is  a  suffi- 
cient compliance. 

Woods  V.  Thompson,  4  Ky.  Opin. 
207. 

A  petition  for  the  sale  of  an  infant's 
land,  in  which  there  Is  a  contingent 
remainder  interest,  must  allege  that 
the  interests  of  the  claimants  of  the 
future  estate  would  be  best  subserved 
by  the  sale  of  the  entire  and  absolute 
title  to  the  property. 

Parker  v.  Hawkins,  4  Ky.  Opin.  99. 

Where  an  infant's  real  estate  is  sold 
for  other  lands,  in  the  event  the  sale 
shall  be  adjudged  to  be  void  the  pur- 
chaser of  the  infant's  land  is  entitled 
to  the  property  in  which  the  pro- 
ceeds has  been  invested. 

Headley  v.  Simmons,  5  Ky.  Opin. 
65. 
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A  sale  of  an  infant's  land  can  not  be 

Impeached  in  a  collateral  proceeding. 

Edwards  v.  Carter,  5  Ky.  Opin.  59. 

Where  S  joined  in  an  application  to 
have  land  of  infants  sold,  it  impliedly 
raises  an  implication  on  his  part  to 
bid  for  the  land  the  amount  which  he 
had  promised  to  pay  for  it. 

Prentiss  v.  Sanders,  6  Ky.  Opin. 
296. 

Prior  to  the  passage  of  the  act  of 
January  16,  1882,  where  an  action  was 
brought  by  an  infant's  guardian 
against  such  infant  to  procure  an  order 
to  sell  its  real  estate,  the  infant  being 
less  than  fourteen  years  of  age,  the 
sale  under  such  order  is  valid  when 
the  infant  was  actually  served  with 
process  and  a  guardian  ad  litem  is  ap- 
pointed to  appear  for  such  infant,  and 
where  an  answer  was  filed  for  such  in- 
fant by  its  regular  guardian  who  was 
the  plaintiff,  and  no  guardian  ad  litem 
was  appointed,  if  the  sale  was  a  fair 
one,  the  title  conveyed  should  not  be 
disturbed. 

Schuk  V.  StoU,  13  Ky.  Opin.  109. 


•Proceedings. 


§39.— 

Where  one  by  Joining  in  an  applica- 
tion for  the  sale  of  infant's  lands  prom- 
ised to  bid  them  in  at  their  full  value, 
but  refused  to  do  so,  and  only  bid 
about  two-thirds  the  actual  value,  he 
will  be  required  to  increase  his  bid  to 
the  amount  which  he  originally  agreed 
to  pay  with  interest  from  the  time 
the  deferred  payments  would  have 
fallen  due,  or  lose  his  right  under  his 
bid. 

Prentiss  v.  Sanders,  6  Ky.  Opin. 
296. 

The  interests  of  infants  in  real 
estate  can  not  be  sold  except  by  fol- 
lowing the  steps  pointed  out  in  the 
statute. 

Cosby  V.  Fenlock,  8  Ky.  Opin.  135. 

§  40. Sale. 

A  sale  of  land  in  which  infants  have 
an  interest  should  not  be  ordered  with- 
out the  appointment'  of  a  guardian  ad 
litem  for  such  infants. 

Davidson  v.  Davidson's  Admr.,  10 
Ky.  Opin.  828. 

Where  in  a  suit  to  sell  real  estate, 
one  minor  defendant  was  not  served  by 


process,  but  appeared  by  a  guardian 
ad  litem,  and  the  omission  is  discov- 
ered before  sale,  the  irregularity  may 
be  cured  by  supplementary  pleadings 
and  proceedings  so  as  to  bind  such 
minor's  interest. 

Smizer  v.  Inskeep,  12  Ky.  Opin. 
668. 

§41. ^Title  and  rights  of  purchaser. 

In  a  suit  in  equity  to  confirm  the 
sale  of  infants'  lands,  it  can  not  avail 
the  plaintiff  that  no  objection  was 
made  by  the  infants  to  the  order  de- 
claring the  sale,  nor  to  the  one  affirm- 
ing it. 

Prentiss  v.  Sanders,  6  Ky.  Opin. 
296. 

Where  the  sale  of  an  infant's  land 
is  shown  to  be  beneficial  to  the  infant, 
the  chancellor  will  uphold  the  sale, 
unless  the  proceeding  under  which  the 
sale  was  made  is  so  defective  as  to 
preclude  the  chancellor  from  giving 
a  valid  title  to  the  purchaser. 

Miller  v.  Rogers,  6  Ky.  Opin.  697. 

§  45--^ — Proceeds. 

The  purchaser  of  the  real  estate  of 
minors,  sold  by  a  trustee,  is  not  re- 
quired to  see  to  it  that  the  purchase 
money  is  properly  applied. 

Hawes  v.  Garrison's  Devisees,  8 
Ky.  Opin.  261. 

IV.  CONTRACTS. 

§  46.  Capacity  to  contract. 

A  purchaser  of  cattle  from  the  son 
of  plaintiff,  who  was  under  age,  and 
known  to  the  defendant  to  be  so,  is 
liable  for  the  highest  market  value 
thereof. 

McClure  v.  Hume,  3  Ky.  Opin.  612. 

A  contract  made  with  an  infant  for 
the  sale  of  his  real  estate  can  not  be 
enforced  by  proving  the  declarations 
of  the  infant,  prior  to  his  arriving  of 
age,  to  the  effect  that  the  considera- 
tion had  been  fully  paid,  and  without 
showing  that  the  contract  was  bene- 
ficial or  that  the  wants  of  the  infant 
required  the  sale  to  be  made. 

Duncan  v.  Dorsey,  8  Ky.  Opin.  379. 

Infants  are  incapable  of  perpetrating 
a  fraud  or  of  binding  themselves  by 
contract  or  by  estoppel. 

Johnson  v.  Stewart,  10  Ky.  Opin. 
270. 
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The  period  at  which  a  person  shall 
be  deemed  of  age  in  order  to  bind  him- 
self or  herself  by  contract  is  arbitrary, 
and  may  be  changed  by  the  Legisla- 
ture at  any  time. 

Blancoe  v.  Elliott,  10  Ky.  Opin.  492. 

§47.  Validity  In  general. 

An  assignment  by  a  step-mother  to 
her  step-son  of  her  contingent  right  of 
dower  and  distribution  in  his  father's 
estate,  in  exchange  for  land  owned  by 
the  st^p-son  is  without  consideration, 
and  the  son  being  a  minor  has  the 
power  to  rescind  the  exchange. 

McCain  v.  Crab  tree,  3  Ky.  Opin. 
565. 

§50.  Necetsariea. 

In  order  to  enforce  the  contract  of 
an  infant  it  must  be  shown  that  the 
property  purchased  was  necessary  for 
his  support,  and  where  the  whole  for- 
tune of  the  infant  is  less  than 
$1,000.00,  the  annual  profits  of  which 
would  not  be  sufficient  to  maintain 
him  in  the  most  economical  style,  a 
horse  is  not  a  necessity. 

Williams  v.  Portwood,  5  Ky.  Opin. 
737. 

Although  an  infant  may  not  be  liable 
on  a  written  acknowledgment  and 
promise  to  pay  for  necessaries  fur- 
nished him,  yet  his  real  or  implied 
promise  may  be  enforced  in  an  action 
against  him. 

Davidge  v.   Hopson,   1  Ky.   Opin. 
536. 

The  purchase  of  a  horse  by  a  minor 
to  operate  a  farm  upon  which  he  was 
living  as  the  head  of  a  family,  and 
from  the  use  of  which  a  support  for 
himself  and  family  was  obtained;  and 
the  Jury  believed  that  the  purchase  by 
the  minor  of  the  horse  was  necessary 
for  the  minor's  use,  though  while  he 
could  not  bind  himself  by  the  execu- 
tion of  a  note  therefor,  the  law  will 
bind  him  to  pay  the  reasonable  value 
of  the  horse,  and  what  he  promised 
to  pay  for  the  horse  will  be  competent 
evidence  conducing  to  show  its  value. 
Young  V.  Gudgell,  2  Ky.  Opin.  264. 

§55.  Estoppel  In  general. 

Where  an  infant,  who  is  a  party  to 
a  contract  of  settlement,  fails  to  set 
up  such  infancy,  he  is  bound  by  the 


terms  of  such  settlement  the  same  as 
if  not  an  infant. 

Pilant  V.  WUson,  8  Ky.  Opin.  251 

§57.  Ratification. 

A  new  promise  by  an  infant,  to  pay 
a  note,  in  the  absence  of  false  state- 
ments relative  to  the  note,  or  the  age 
of  the  promisor,  does  not  constitute 
an  estoppel  by  anything  said  or  done, 
from  making  a  defense  on  the  groimd 
of  Infancy. 

Davis  V.  Boyd,  4  Ky.  Opin.  346. 

A  promise,  by  one,  after  becoming 
of  age,  not  in  writing,  to  pay  a  note.  Is 
not  enforceable  under  the  Statute  of 
Frauds. 

Davis  V.  Boyd,  4  Ky.  Opin.  346. 

§58.  Avoidance. 

Neither  an  infant  nor  any  one  else 
can  repudiate  his  sale  of  land  without 
restitution. 

Saffell  V.  Butts,  1  Ky.  Opin.  2S0. 

The  sale  of  an  infant's  land  was  held 
voidable  by  his  heirs. 

Saffell  V.  Butts,  1  Ky.  Opin.  250. 

Where,  on  May  16th,  1865,  P  made 
a  voluntary  deed  of  gift  to  her  infant 
daughter,  F,  of  various  articles  of 
household  furniture,  and  the  deed  was 
duly  recorded;  and  afterwards,  the 
mother  and  daughter  executed  their 
joint  note  with  a  mortgage  on  the 
furniture  to  secure  its  payment;  as 
the  record  discloses  no  evidence  of 
actual  fraud  in  the  execution  of  the 
deed  of  gift,  and  as  it  was  made  before 
the  debt  of  appellee  existed,  it  oper- 
ated to  vest  title  to  the  property  in 
the  infant,  and  she  had  a  right  to  avoid 
the  note  and  mortgage  on  the  grounds 
of  her  infancy. 

McKenzie  v.  Stratton,  2  Ky.  Opin. 
315. 

VII.   ACTIONS. 

§  72.  Rights  of  action. 

Under  the  provisions  of  subsec.  8, 
§  579,  Civ.  Code,  an  infant  defendant 
has  the  same  right  before,  as  after  at- 
taining his  majority,  to  prosecute  an 
action  to  vacate  or  modify  any  erro- 
neous judgment  that  may  have  been 
rendered  against  him. 

Wandling  v.  Kennedy,  4  Ky.  Opin. 
305. 
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A  purely  technical  defense  will  not 
be  allowed  to  prevent  Infants  from 
being  deprived  of  their  rights. 

Morrow  v.  Clouch,  8  Ky.  Opin.  73. 

§73.  Jurisdiction  and  powers  of  courts. 
An  order  confirming  a  master  com- 
missioner's report,  appearing  to  have 
been  made  at  the  time  of  the  filing  of 
the  same,  without  allowing  a  guardian 
to  file  exceptions  to  it,  is  erroneous. 
Ducker  v.  Bonar,  1  Ky.  Opin.  58. 

Whether  infants  are  represented  by 
statutory  guardians  or  not,  where  an 
action  is  brought  for  them  to  protect 
their  estate  the  court  has  jurisdiction 
to  hear  and  determine  the  same. 

Morrow  v.  Clouch,  8  Ky.  Opin.  73. 

§74.  Parties. 

An  infant  can  not  be  made  a  party 
plaintiff  to  an  action  for  the  purpose 
only  of  defeating  his  rights. 

Foster  v.  Ewing,  7  Ky.  Opin.  503. 

In  view  of  the  provision  of  section 
40,  Civil  Code,  that  "Where  a  determ- 
ination of  the  controversy  between 
the  parties,  before  the  court,  can  not 
be  made  without  the  presence  of  other 
parties,  the  chancellor  must  order 
them  brought  in;"  it  is  the  duty  of  the 
court,  in  exercising  general  supervision 
over  the  rights  of  infants,  to  have 
them  brought  in  as  parties  to  an  ac- 
tion. 

Bradley  v.  Collins,  1  Ky.  Opin.  509. 

Now,  infants  must  be  made  defend- 
ants to  a  proceeding  to  sell  their  lands, 
but  prior  to  the  adoption  of  the  Code  | 
of   Practice   the   guardian,   by  an   ex  ' 
parte    petition    in    which    his    wards 
joined  him,  could  legally  procure  an 
order  for  the  sale  of  his  ward's  land. 
Devlin  V.  Bethshears,  13  Ky.  Opin. 
862. 

§76.  Guardian      ad      litem      or     next 
friend. 

§77. In  general. 

The  mere  appointment  of  a  guardian 
ad  litem  for  infants,  to  take  care  of 
their  interests,  is  not  sufBcient;  but 
before  a  judgment  can  be  rendered 
affecting  the  infants'  interest,  it  must 
appear  that  the  appointment  has  been 
accepted,  and  a  necesary  answer  ten- 
dered for  them. 

Dix  V.  Clapham,  3  Ky.  Opin.  283. 


Under  section  55,  Civil  Code,  pro- 
viding that  "No  judgment  can  be  ren- 
dered against  an  infant  until  defense 
by  guardian,"  if  no  guardian  ad  litem 
was  appointed  to  defend  for  infants, 
and  no  defense  was  made  for  them, 
a  decree  against  the  infants  is  void. 
Ducker  v.  Bonar,  1  Ky.  Opin.  58. 

It  is  reversible  error  not  to  appoint 
a  guardian  ad  litem  for  an  infant. 
Robinson's  Admr.  v.  Hicks,  1  Ky. 
Opin.  152. 

A  next  friend  can  not  defend  for 
minor  children,  as  none  but  a  guardftin 
can  do  this. 

Lowden  v.  Boulmore,  1  Ky.  Opin. 
444. 

The  appearance  of  a  minor  defend- 
ant can  not  be  entered  by  attorney, 
as  the  minor  must  be  summoned,  and 
then  it  is  the  duty  of  the  court,  as  the 
friend  of  infants,  to  see  that  a  guard- 
ian is  appointed,  who  must  have  an 
opportunity  to  defend. 

Lane  v.  Roberson,  1  Ky.  Opin.  520. 

No  one  but  an  infant  can  take  ad- 
vantage of  the  error  in  not  appointing 
a  guardian  ad  litem. 

Robinson's  Admr.  v.  Hicks,  1  Ky. 
Opin.  152. 

It  is  reversible  error  to  render  a 
judgment  against  a  minor  without 
having  a  guardian  appointed  to  de- 
fend him. 

Young  V.  Gudgell,  2  Ky.  Opin.  264. 

In  an  action  against  infants,  the 
father  can  not  answer  for  them,  and 
it  is  erroneous  to  render  judgment 
against  them  before  a  guardian  ad 
litem  is  appointed. 

Carter  v.  Willitt,  3  Ky.  Opin.  400. 

Under  a  sale  of  infants'  lands,  as 
legatees,  to  coerce  a  debt  due  by  their 
ancestor,  after  they  have  come  into 
court  by  a  guardian  and  making  de- 
fense to  the  action,  they  can  not  com- 
plain of  the  lack  of  appointment  by 
the  court  of  a  guardian  ad  litem. 
Woods  V.  Thompson,  4  Ky.  Opin. 
207. 

The  appointment  of  a  guardian  ad 
litem  on  the  day  a  warning  order  is  is- 
sued an  infant,  under  Civ.  Code,  §  56, 
is   erroneous,  since   the  appointment 
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can  only  be  made,  after  service  of  pro- 
cess, actual  or  constructive. 

Wandling  v.  Kennedy,  4  Ky.  Opin. 

305.    * 

A  division  of  infants'  lands,  on  a 
petition  of  the  husband  of  one,  and 
father  of  the  other,  as  next  friend, 
will  be  set  aside,  where  a  guardian  ad 
litem  is  not  served  with  notice  of  his 
appointment. 

McHatton  v.  Ford,  4  Ky.  Opin.  112. 

The  failure  of  a  guardian  ad  litem  to 
file  an  answer  for  an  infant  in  a  pro- 
ceeding to  sell  his  lands  does  not 
render  the  judgment  void,  although 
it  is  a  cause  for  reversing  it 

DoUins  V.  Perry,  5  Ky.  Opin.  763. 

In  the  absence  of  service  of  process 
a  guardian  ad  litem  has  no  power  to 
enter  appearance  for  the  persons  he 
represents,  and  the  court  thereby  se- 
cures no  jurisdiction  to  pronounce 
judgment. 

Hoolbrook  v.  Duck,  8  Ky.  Opin.  40. 

An  infant  plaintiff  may  prosecute  his 
cause  by  next  friend,  and  when  he 
becomes  of  age  before  the  judgment 
is  entered,  the  defendant  having  filed 
his  answer  and  gone  to  trial  without 
excepting,  it  Is  then  too  late  to  object 
that  the  action  was  prosecuted  by  next 
friend  after  he  arrived  at  age. 

Bramel    v.    Cunningham,    11    Ky. 
Opin.  409. 

§78. Necessity  for  appointment. 

Where  the  record  fails  to  show  that 
a  guardian  ad  litem  was  appointed,  one 
filing  an  answer  purporting  to  be  such 
guardian  is  a  mere  volunteer  and  such 
answer  is  ineffectual. 

Cook  V.  Mitchell,  10  Ky.  Opin.  494. 

Infant  defendants  who  are  not  served 
with  process  and  who  do  not  appear 
by  stautory  guardian,  no  guardian  ad 
litem  having  been  appointed,  are  not 
before  the  court  and  their  rights  can 
not  be  adjudicated;  and  when  such 
infants  are  necessary  parties  the  court 
should  not  render  judgment  construing 
a  will  until  such  infants  are  served 
with  process  and  appear  by  guardian. 
Ditto  V.  Porter,  12  Ky.  Opin.  500. 

Where  no  one  will  consent  to  act 
as  next  friend  to  infants   in  a   suit, 


the  court  may  appoint  some  one  to  ap- 
pear in  that  capacity,  and  the  law  does 
not  require  that  an  action  shall  be 
dismissed  because  no  next  friend  as- 
sumes to  act  for  minor  plaintiffs. 
Richardson  v.  Hunt,  12  Ky.  Opin. 
618. 

§81. Eligibility    and    qualificationi. 

An  infant  may  sue  by  his  next  friend 
but  a  stranger  can  not  sue  for  an  in- 
fant merely  by  describing  himself  u 
next  friend  of  the  Infant. 

Long,  Admr.,  v.  Duvall,  7  Ky.  Opin. 
453. 


-Duties  and  liabilities. 


§85^ 

While  the  code  may  require  the  next 
friend  to  make  the  affidavit  prelimm- 
ary  to  the  institution  of  an  action  by 
an  infant,  after  a  defendant  has  filed 
his  answer,  it  is  then  too  late  to  move 
to  dismiss  the  action  for  want  of  the 
affidavit,  since  the  filing  of  the  answer 
is  a  waiver  of  his  right  to  make  such 
motion. 

Staton  V.  Bryant,  12  Ky.  Opin.  336. 

§89.  Process. 

Service  of  process  on  Infants,  all 
of  whom  are  under  fourteen  years  of 
age,  without  service  on  their  parents, 
guardian,  or  white  person  having  the 
care  or  control  of  them,  or  with  whom 
they  lived,  is  not  a  compliance  with 
§  81,  Civ.  Code,  and  will  not  support 
a  judgment. 

Haley  v.  Chambers,  7  Ky.  Opin. 
573. 

Where  an  order  binding  out  minors 
or  poor  children  unable  to  care  for 
themselves  does  not  show  a  summons 
for  the  parent  or  next  friend,  or  per- 
son with  whom  they  resided,  to  appear 
and  show  cause  why  said  order  is  not 
made  of  full  force  and  effect,  it  will 
be  vacated  and  annulled. 

Taylor  v.  Taylor,  1  Ky.  Opin.  437. 

Sureties  on  a  bond,  executed  for  the 
payment  of  property  sold  under  judg- 
ment against  infants  can  not  be  heard 
to  complain  of  its  regularity  as  to  the 
service  upon  the  minors,  or  their  an- 
swer by  guardian  ad  litem. 

Whitmer  &  Bidwell  v.  Nail's  Exr., 
2  Ky.  Opin.  361. 

Though  service  of  process  upon  in< 
fant  heirs  is  irregular,  a  judgment  in 
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favor  of  creditors  will  deprive  them  of 
no  ri^ht  which  they  may  have  as 
against  themselves. 

Miller's   Admr.   v.    Miller's   Cred- 
itors, 3  Ky.  Opin.  538. 

Civil  Code,  §§  81,  579,  prescribe  the 
manner  of  service  of  process  on  in- 
fants less  than  fourteen  years  old,  and 
where  not  brought  into  court  in  the 
legal  way  a  motion  to. modify  or  set 
aside  judgment  as  to  them  should  be 
sustained. 

Vanarsdale  v.  Diy,  8  Ky.  Opin.  54. 

Where  infants  own  real  estate,  a 
proceeding  to  sell  it  and  a  judgment 
of  sale  are  ineffectual  where  no  pro- 
cess was  served  on  such  owners. 

Applegate  v.  Cook,  9  Ky.  Opin.  31. 

When  process  issued  against  the 
minor  children  of  a  named  person,  and 
there  is  a  return  showing  service  upon 
Infants  named  as  the  children  of  such 
person,  and  a  guardian  ad  litem  is  ap- 
pointed and  answers  for  such  minors,  a 
judgment  ordering  the  sale  of  their 
real  estate  may  be  legally  entered. 
Cochran  v.  Triplett's  Exrs.,  9  Ky. 
Opin.  280. 

The  court  does  not  secure  jurisdic- 
tion over  infants  by  the  service  of  a 
summons  on  a  guardian  ad  litem  ap- 
pointed for  them,  since  such  a  guai^ 
dian  can  only  be  appointed  after  the 
service  of  process  is  had  on  them. 
Louisville  Industrial  Exposition  v. 
Johnson,  10  Ky.  Opin.  333. 

Where  infants  less  than  fourteen 
years  of  age  are  parties  defendant 
service  of  a  summons  on  their  father 
is  sufficient. 

Louisville  Industrial  Exposition  v. 
Johnson,  10  Ky.  Opin.  333. 

When  a  summons  is  delivered  to 
infants  and  a  copy  left  with  their 
mother,  with  whom  they  reside,  such 
process  is  properly  served. 

Cook  V.  Mitchell.  10  Ky.  Opin.  494. 

Where  a  suit  is  brought  against  a 
widow  and  minor  children  by  creditors 
of  her  husband's  estate  to  settle  such 
estate,  service  of  process  on  the 
mother  and  upon  a  trust  company, 
which  is  administrator  of  such  estate, 
is  not  service  on  such  children,  but 


process  served  on  the  guardian  of  chil- 
dren not  over  fourteen  years  of  age 
is  sufficient. 

Lucas  V.  Fidelity  Trust  &  Safety 
Vault  Co.,  13  Ky.  Opin.  935. 

§  90.  Appearance  and  representation  by 
attorney. 
The  answer  of  a  guardian  ad  litem 
for  an  infant  defendant  is  not  an  ap- 
pearance of  said  infant,  when  no  pro- 
cess was  served  on  such  infant. 

Applegate  v.  Cook,  9  Ky.  Opin.  31. 

§91.  Pleading. 

Where  infants  are  the  real  plaintiffs 
in  an  action,  and  are  old  enough  to 
understand  the  provisions  of  the  Code, 
relative  to  the  verification  of  pleading, 
they  should  be  required  to  verify  the 
petition. 

Goins  V.  Hemdon,  5  Ky.  Opin.  70. 

Where  an  infant  sells  property,  for 
which  he  had  given  his  note,  and  in  an 
action  to  enforce  the  note,  he  pleads 
infancy,  and  the  pleadings  fail  to  show 
that  the  property  or  its  proceeds  were 
in  the  possession  of  the  obligor,  after 
he  attained  lawful  age,  he  was  not 
bound  to  make  restoration  before  rely- 
ing on  the  plea  of  infancy. 

Davis  V.  Boyd,  4  Ky.  Opin.  346. 

§93, Defense  of  infancy. 

A  plea  of  Infancy  will  not  be  heard 
by  a  chancellor,  where  the  infant 
claimant  stood  by  and  permitted  the 
purchase  of  his  land  by  another  and 
the  payment  of  the  purchase-money 
without  asserting  claim  to  the  land, 
and  failed  to  repudiate  the  sale  for  a 
period  of  ten  years  after  his  arrival 
at  age,  and  there  is  doubt  as  to  the 
validity  of  his  claim. 

Donovan  v.  Johnson,  7  Ky.  Opin. 
32. 

§104.  Judgment. 

§  105. In  general. 

As  against  an  infant  defendant,  a 
presumption  can  not  be  indulged  nor  a 
judgment  taken  as  confessed. 

Hill  V.  Farmer,  6  Ky.  Opin.  475. 

A  judgment  can  not  properly  be  ren- 
dered against  an  infant  until  after  a 
defense  has  been  made  by  a  guardian. 
Emmons  v.  Ringo,  6  Ky.  Opin.  631. 
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can  only  be  made,  after  service  of  pro- 
cess, actual  or  constructive. 

Wandling  v.  Kennedy,  4  Ky.  Opin. 
305.    * 

A  division  of  infants'  lands,  on  a 
petition  of  the  husband  of  one,  and 
father  of  the  other,  as  next  friend, 
will  be  set  aside,  where  a  guardian  ad 
litem  is  not  served  with  notice  of  his 
appointment. 

McHatton  v.  Ford,  4  Ky.  Opin.  112. 

The  failure  of  a  guardian  ad  litem  to 
file  an  answer  for  an  infant  in  a  pro- 
ceeding to  sell  his  lands  does  not 
render  the  Judgment  void,  although 
it  is  a  cause  for  reversing  it 

DoUins  V.  Perry,  5  Ky.  Opin.  763. 

In  the  absence  of  service  of  process 
a  guardian  ad  litem  has  no  power  to 
enter  appearance  for  the  persons  he 
represents,  and  the  court  thereby  se- 
cures no  jurisdiction  to  pronounce 
Judgment. 

Hoolbrook  v.  Duck,  8  Ky.  Opin.  40. 

An  infant  plaintiff  may  prosecute  his 
cause  by  next  friend,  and  when  he 
becomes  of  age  before  the  Judgment 
is  entered,  the  defendant  having  filed 
his  answer  and  gone  to  trial  without 
excepting,  it  is  then  too  late  to  object 
that  the  action  was  prosecuted  by  next 
friend  after  he  arrived  at  age. 

Bramel    v.    Cunningham,    11    Ky. 
Opin.  409. 

§78. Necessity  for  appointment. 

Where  the  record  fails  to  show  that 
a  guardian  ad  litem  was  appointed,  one 
filing  an  answer  purporting  to  be  such 
guardian  is  a  mere  volunteer  and  such 
answer  is  ineffectual. 

Cook  V.  Mitchell,  10  Ky.  Opin.  494. 

Infant  defendants  who  are  not  served 
with  process  and  who  do  not  appear 
by  stautory  guardian,  no  guardian  ad 
litem  having  been  appointed,  are  not 
before  the  court  and  their  rights  can 
not  be  adjudicated;  and  when  such 
infants  are  necessary  parties  the  court 
should  not  render  Judgment  construing 
a  will  until  such  infants  are  served 
with  process  and  appear  by  guardian. 
Ditto  V.  Porter,  12  Ky.  Opin.  500. 

Where  no  one  will  consent  to  act 
as   next   friend  to  infants   in  a   suit, 


the  court  may  appoint  some  one  to  ap- 
pear in  that  capacity,  and  the  law  does 
not  require  that  an  action  shall  be 
dismissed  because  no  next  friend  as- 
sumes to  act  for  minor  plaintiffs, 
Richardson  v.  Hunt,  12  Kj.  Opin. 
618. 

§81. Eligibility    and    qualifications. 

An  infant  may  sue  by  his  next  friend 
but  a  stranger  can  not  sue  for  an  in- 
fant merely  by  describing  himself  as 
next  friend  of  the  infant. 

Long,  Admr.,  v.  Duvall,  7  Ky.  Opin. 
453. 


§85. 


-Duties  and  liabilities. 


While  the  code  may  require  the  neit 
friend  to  make  the  affidavit  prelimin- 
ary to  the  institution  of  an  action  by 
an  infant,  after  a  defendant  has  filed 
his  answer.  It  is  then  too  late  to  move 
to  dismiss  the  action  for  want  of  the 
affidavit,  since  the  filing  of  the  answer 
is  a  waiver  of  his  right  to  make  such 
motion. 

Staton  V.  Bryant,  12  Ky.  Opin.  33(1 

§89.  Proceas. 

Service  of  process  on  infants,  all 
of  whom  are  under  fourteen  years  of 
age,  without  service  on  their  parents, 
guardian,  or  white  person  having  the 
care  or  control  of  them,  or  with  whom 
they  lived,  is  not  a  compliance  with 
§  81,  Civ.  Code,  and  will  not  support 
a  judgment. 

Haley  v.  Chambers,  7  Ky.  Opin. 
573. 

Where  an  order  binding  out  minors 
or  poor  children  unable  to  care  for 
themselves  does  not  show  a  summons 
for  the  parent  or  next  friend,  or  pei^ 
son  with  whom  they  resided,  to  appear 
and  show  cause  why  said  order  is  not 
made  of  full  force  and  effect,  it  will 
be  vacated  and  annulled. 

Taylor  v.  Taylor,  1  Ky.  Opin.  437. 

Sureties  on  a  bond,  executed  for  the 
pasnnent  of  property  sold  under  judg- 
ment against  infants  can  not  be  heard 
to  complain  of  its  regularity  as  to  the 
service  upon  the  minors,  or  their  an- 
swer by  guardian  ad  litem. 

WTiitmer  &  Bidwell  v.  Nail's  Eir.. 
2  Ky.  Opin.  361. 

Though  service  of  process  upon  iOf 
fant  heirs  is  irregular,  a  judgment  in 
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favor  of  creditors  will  deprive  them  of 
no  right  which  they  may  have  as 
against  themselves. 

Miller's   Admr.   v.   Miller's   Cred- 
itors, 3  Ky.  Opln.  538. 

CivU  Code,  §§  81,  579,  prescribe  the 
manner  of  service  of  process  on  in- 
fants less  than  fourteen  years  old,  and 
where  not  brought  into  court  in  the 
legal  way  a  motion  to  modify  or  set 
aside  judgment  as  to  them  should  be 
sustained. 

Vanarsdale  v.  Dry,  8  Ky.  Opin.  54. 

Where  infants  own  real  estate,  a 
proceeding  to  sell  it  and  a  Judgment 
of  sale  are  ineffectual  where  no  pro- 
cess was  served  on  such  owners. 

Applegate  v.  Cook,  9  Ky.  Opin.  31. 

When  process  issued  against  the 
minor  children  of  a  named  person,  and 
there  is  a  return  showing  service  upon 
Inftoits  named  as  the  children  of  such 
person,  and  a  guardian  ad  litem  is  ap- 
pointed and  answers  for  such  minors,  a 
Judgment  ordering  the  sale  of  their 
real  estate  may  be  legally  entered. 
Cochran  v.  Triplett's  Exrs.,  9  Ky. 
Opin.  280. 

The  court  does  not  secure  Jurisdic- 
tion over  infants  by  the  service  of  a 
summons  on  a  guardian  ad  litem  ap- 
pointed for  them,  since  such  a  guar- 
dian can  only  be  appointed  after  the 
service  of  process  is  had  on  them. 
Louisville  Industrial  Exposition  v. 
Johnson,  10  Ky.  Opin.  333. 

Where  infants  less  than  fourteen 
years  of  age  are  parties  defendant 
service  of  a  summons  on  their  father 
is  sufficient. 

Louisville  Industrial  Exposition  v. 
Johnson,  10  Ky.  Opin.  333. 

When  a  summons  is  delivered  to 
infants  and  a  copy  left  with  their 
mother,  with  whom  they  reside,  such 
process  is  properly  served. 

Cook  V.  Mitchell,  10  Ky.  Opin.  494. 

Where  a  suit  is  brought  against  a 
widow  and  minor  children  by  creditors 
of  her  husband's  estate  to  settle  such 
estate,  service  of  process  on  the 
mother  and  upon  a  trust  company, 
which  is  administrator  of  such  estate, 
is  not  service  on  such  children,  but 


process  served  on  the  guardian  of  chil- 
dren not  over  fourteen  years  of  age 
is  sufficient. 

Lucas  V.  Fidelity  Trust  &  Safety 
Vault  Co.,  13  Ky.  Opin.  935. 

§  90.  Appearance  and  representation  by 
attorney. 
The  answer  of  a  guardian  ad  litem 
for  an  infant  defendant  is  not  an  ap- 
pearance of  said  infant,  when  no  pro- 
cess was  served  on  such  infant. 

Applegate  v.  Cook,  9  Ky.  Opin.  31. 

§91.  Pleading. 

Where  infants  are  the  real  plaintiffs 
in  an  action,  and  are  old  enough  to 
understand  the  provisions  of  the  Code, 
relative  to  the  verification  of  pleading, 
they  should  be  required  to  verify  the 
petition. 

Goins  V.  Hemdon,  5  Ky.  Opin.  70. 

Where  an  infant  sells  property,  for 
which  he  had  given  his  note,  and  in  an 
action  to  enforce  the  note,  he  pleads 
infancy,  and  the  pleadings  fail  to  show 
that  the  property  or  its  proceeds  were 
in  the  possession  of  the  obligor,  after 
he  attained  lawful  age,  he  was  not 
bound  to  make  restoration  before  rely- 
ing on  the  plea  of  infancy. 

Davis  V.  Boyd,  4  Ky.  Opin.  346. 

§  93. Defense  of  infancy. 

A  plea  of  Infancy  will  not  be  heard 
by  a  chancellor,  where  the  infant 
claimant  stood  by  and  permitted  the 
purchase  of  his  land  by  another  and 
the  payment  of  the  purchase-money 
without  asserting  claim  to  the  land, 
and  failed  to  repudiate  the  sale  for  a 
period  of  ten  years  after  his  arrival 
at  age,  and  there  is  doubt  as  to  the 
validity  of  his  claim. 

Donovan  v.  Johnson,  7  Ky.  Opin. 
32. 

§  104.  Judgment. 

§  105. In  general. 

As  against  an  infant  defendant,  a 
presumption  can  not  be  indulged  nor  a 
judgment  taken  as  confessed. 

Hill  V.  Farmer,  6  Ky.  Opin.  475. 

A  judgment  can  not  properly  be  ren- 
dered against  an  infant  until  after  a 
defense  has  been  made  by  a  guardian. 
Emmons  v.  Ringo,  6  Ky.  Opin.  631. 
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fact  by  the  defendant,  it  must  be 
shown  that  such  fraud  or  mistake  was 
discovered  subsequent  to  the  rendition 
of  the  judgment,  and  when  a  party 
fails  to  make  a  defense  in  a  suit  at 
law,  in  the  absence  of  fraud  on  the 
part  of  the  plaintiff  in  obtaining  the 
Judgment,  it  will  not  be  set  aside. 
Whitson  V.  Bright,  5  Ky.  Opin.  341. 

§28.  Special    proceedings    other   than 
actions. 
Where  a  Judgment  is  rendered  in 
the  quarterly  court,  execution  thereon 
can  only  be  enjoined  in  that  court; 
and  the  circuit  court  has  no  Jurisdic- 
tion to  enjoin  an  execution  on  a  Judg- 
ment rendered  by  the  quarterly  court. 
Sharp  V.  Clark,  9  Ky.  Opln.  372. 

II.  SUBJECTS  OP  PROTECTION 
AND  RELIEF. 

(A)  ACTIONS  AND  OTHER  LEGAL 
PROCEEDINGS. 

§25.  Proceedings  which  may  be  re- 
strained In  general. 
An  injunction  is  not  maintainable 
to  withhold  enforcement  of  a  Judg- 
ment obtained  by  default,  after  pro- 
cess was  duly  served,  and  the  suit 
was  ignored  by  defendant. 

Febrenbacke    v.     Straus,    2    Ky. 
Opin.  506. 

Although  appellant  had  a  strict 
legal  right  to  an  injunction  to  prevent 
the  collection  of  executions,  in  so  far 
as  he  had  paid  them  subsequent  to 
the  judgment,  yet  he  had  no  right  to 
stay  the  collection  to  that  part  of 
the  Judgment  which  remained  unsatis- 
fied. 

Matheny   v.    Davis,    1    Ky.    Opin. 
244. 

§27.  Particular  proceedlnga  or  reme- 
dies In  civil  actions. 
Where  at  the  time  an  injimction 
was  issued  to  stay  proceedings  on  a 
judgment,  the  execution  was  in  the 
hands  of  the  sheriff,  and  he  levied  on 
personal  property,  the  injunction  does 
not  operate  to  discharge  the  levy,  but 
the  levy  remained  in  force  at  the  time 
of  dissolution  of  the  injunction. 

Glenn  v.   Clayton's  Admx.,  6  Ky. 
Opin.  679. 


An  injunction  will  not  lie  to  re- 
strain collection  of  a  Judgment,  in 
which  there  is  an  error,  the  proper 
proceeding  being  by  appeal  and  super- 
sedeas. 

Webb   V.    Stephens,    4    Ky.  Opin. 
601. 


(B)      PROPERTY,      CONVEYANCES, 
AND    INCUMBRANCES. 

§34.  Property  and  rights  protected  in 
general. 
One  in  possession  of  real  estate 
which  has  been  sold  at  the  instance 
of  his  creditors  and  bought  by  the 
creditor,  the  sale  approved  and  deed 
confirmed  by  the  court,  and  who  is  a 
defendant  on  a  writ  of  possession,  has 
no  interest  in  such  land  and  is  not 
entitled  to  an  injunction  against  the 
purchaser  and  his  grantee  on  the  al- 
leged ground  that  the  sale  and  con- 
veyance of  the  land  by  such  pur- 
chaser was  void  because  the  grantee, 
being  a  national  bank,  was  not  author- 
ized to  buy  real  estate,  etc.,  since  one 
not  having  an  interest  can  not  raise 
the  question  of  the  validity  of  such 
transfer. 

Miller  v.   The   National  Bank  of 
Liancaater,  11  Ky.  Opin.  662. 

§45.  Trespass  or  other  Injury  to  real 

property. 

§46< ^Trespasses  in  general. 

Injunction  is  an  appropriate  remedy 
to  prevent  trespasses  and  the  carry- 
ing away  of  timber,  and  to  settle  a 
controversy  and  avoid  a  multiplicity 
of  suits. 

McDowell    V.    Wiseman,    11   Ky. 

Opin.  285. 

A  party  in  possession  of  land  may 
maintain  an  action  perpetually  en- 
Joining  and  restraining  another  from 
further  trespass  who  has  already  un- 
lawfully entered  thereon  and  cut  tim- 
ber or  otherwise  injured  the  land  or 
disturbed  his  possession  and  who  will 
continue  to  do  so  unless  restrained. 
O'Hara  v.  Johns,  13  Ky.  Opin.  653. 

§  52d Cutting  or  removal  of  timber. 

A  party  held  entitled  to  injunctive 
relief  to  prevent  another  from  cutting 
and  carr3ring  away  timber  on  land 
purchased  by  plaintiff  and  to  which 


1149     (§52) 


INJUNCTION  II.  B,  E,  III.  IV.  A. 


(§  143)     1150 


he   has   acquired   the   legal   title,   as !  restrain  the  grantee  in  the  deed  from 
against  an  equitable  owner  of  the  land,   selling  the  land. 


Bodkin   y.   Merhew,   7   Ky.   Opin. 
547. 

One  who  bids  in  real  estate  at  a 
judicial  sale  has  no  right  to  cut  and 
remove  timber  on  the  land  before 
such  sale  is  confirmed,  and  may  be 
enjoined  from  doing  so. 

Gill  V.  Tanner,  9  Ky.  Opin.  361. 

(E)         PUBLIC        OFFICERS        AND 
BOARDS    AND    MUNICIPALI- 
TIES. 

§74.  Officers  and  official  acts  whicli 
may  be  restrained  in  general. 
The  court  has  authority,  upon  final 
hearing,  to  grant  a  perpetual  injunc- 
tion to  restrain  collection  of  tax  as- 
sessments, though  no  temporary  in- 
junction had  been  sued  out  in  the 
meantime. 

Landram  v.  Cambers,  3  Ky.  Opin. 
548. 

§77.  Municipiaiiities  and  municipal  of- 
ficers in  general. 
Where  the  direction  of  the  com- 
mon council  to  the  marshal  is  usurpa- 
tion of  power,  and  if  carried  out, 
would  amount  to  a  trespass,  a  court 
of  equity  may  enjoin  the  attempted 
exercise  of  such  power. 

City  of  Henderson  v.  Burbank,  7 
Ky.  Opin.  197. 

Injunction  can  not  be  maintained 
against  a  municipality  to  stay  pro- 
ceedings under  a  charter  or  other 
law,  for  the  purpose  of  giving  time 
to  get  it  repealed  or  abrogated;  nor 
to  prohibit  the  local  government  of 
a  town  from  proceeding  to  collect 
taxes,  according  to  its  charter,  on  the 
apprehended  reason  that  the  money 
when  collected  will  be  misappro- 
priated or  incorrectly  used. 

Miles    V.    Trustees   of   Elizabeth- 
town,  3  Ky.  Opin.  332. 

III.     ACTIONS    FOR    INJUNCTIONS. 

§110.  Jurisdiction. 

Where  a  deed  to  land  in  this  state 
has  been  adjudged  a  mortgage  by  a 
court  of  another  state,  that  court, 
having  jurisdiction  of  the  person,  may 


Qulnn  V.  Coleman,  2  Ky.  Opin.  82. 

In  a  suit  to  enjoin  the  collection  of 
a  judgment  in  a  quarterly  court  on  a 
purchase-money  note,  on  account  of 
the  failure  of  title,  it  is  proper  to  ob- 
tain an  order  for  the  injunction  in  a 
quarterly  court,  as  no  other  court  has 
jurisdiction,  and  the  case  should  then 
be  transferred  to  the  circuit  court,  as 
the  title  to  the  land  is  involved. 
Kelly  V.  Kelly,  1  Ky.  Opin.  253. 

§116.  Pleading. 

§118. Bill,   complaint,    or    petition. 

Although  a  petition  be  regarded  as 
premature,  yet  if  it  shows  a  present 
equity,  it  will  be  sustained. 

Kelly  V.  Kelly,  1  Ky.  Opin.  253. 

Properly  filing  in  the  circuit  court 
a  petition  for  injunction  and  rescis- 
sion, gives  to  the  court  jurisdiction 
over  a  cross-petition  for  a  specific  ex- 
ecution and  enforcement  of  the  lien 
sought  to  be  enjoined. 

Birch    V.    Miller's    Admr.,    2    Ky. 
Opin.  498. 

A  petition  for  an  injunction  against 
the  enforcement  of  a  judgment  ob- 
tained by  default,  which  shows  that 
plaintiff  was  negligent  in  answering 
a  former  suit  and  allowed  judgment 
to  go  against  him,  is  insufficient  as  a 
defense,  either  at  law  or  equity. 

Febrenbacke    v.     Straus,    2     Ky. 
Opin.  506. 

IV.     PRELIMINARY      AND     INTER- 
LOCUTORY  INJUNCTIONS. 

(A)   GROUNDS  AND  PROCEEDINGS 
TO  PROCURE. 

§  143.  Notice  of  appiication. 

When  a  petition  for  an  injunction 
Is  sworn  to,  and  the  court  is  satis- 
fied by  the  affidavit  of  the  applicant, 
or  by  other  evidence,  that  irreparable 
Injury  will  result  if  the  injunction  be 
not  immediately  granted,  he  may 
grant  it  without  a  notice  first  served 
on  the  defendant. 

Baker  v.  Hampton,  10  Ky.  Opin. 
575. 
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§  148.  Bond  or  iindertaklng. 

A  requirement  in  an  injunction 
bond  that  the  obligors  would  pay  and 
satisfy  any  modified  Judgment  that 
might  be  rendered  is  mere  surplusage, 
since  the  Judgments  were  not  en- 
Joined;  and  the  only  obligation  on  the 
bond  was  to  pay  all  costs  and  dam- 
ages that  might  be  awarded  in  case 
the  injunction  should  be  dissolved. 
Boone  v.  Hardwick's  Admr.,  8  Ky. 
Opin.  456. 

§  153.  Conditions  on  granting. 

Where  a  sheriff  isjnade  a  party  de- 
fendant in  an  action  for  temporary  in- 
junction and  for  new  trial  on  the 
ground  that  plaintiff  has  not  been 
served  with  summons  and  that  the 
sheriff  has  made  a  false  return  on 
defendant,  it  is  within  the  power  of 
the  court  to  compel  the  sheriff  to 
correct  the  error. 

Ferguson   v.   Hume,   3    Ky.   Opin. 
289. 

§1591/2.  Costs. 

No  attorney's  fee  can  be  allowed 
for  services  for  defending  a  tempo- 
rary injunction,  granted  in  such  case, 
as  the  Jurisdiction  of  the  court,  for 
final  adjudication,  did  not  depend 
thereon. 

Landram  v.  Cambers,  3  Ky.  Opin. 
548. 

(B)    CONTINUING,    MODIFYING, 
VACATING,  OR  DISSOLVING. 

§163.  Grounds  for  continuing,  modify- 
ing, vacating,  or  dlstolvlng. 
One  may  be  enjoined  from  enter 
ing  with  his  employes  on  the  dower 
land  of  another  for  the  purpose  of 
taking  coal  from  beneath  the  surface, 
and  an  injunction  thus  granted  should 
not  be  dissolved  without  proof  of  the 
rssue  raised  and  of  the  right  to  take 
such  coal. 

Lindley  v.  Whitaker,  12  Ky.  Opin. 
149. 

§  168.  Motion  to  dissolve  or  vacate. 

The  dissolution  of  an  injunction 
being  only  interlocutory,  the  remedy 
is  an  application  to  a  Judge  of  the 
Court  of  Appeals  for  reinstatement 
and  not  by  appeal. 

Carpenter  v.    Fountain's  Exrx.,   4 
Ky.  Opin.  167. 


When,  on  the  dissolution  of  an  in- 
junction by  the  lower  court,  the  peti- 
tion is  dismissed,  a  Judge  of  the  ap- 
pellate court  has  no  power  to  re- 
instate the  injunction. 

Thomas  v.  Sizemore.  4  Ky.  Opin. 
367. 

Where,  in  an  effort  to  enjoin  a  rail- 
road company  from  building  its  line  of 
road  in  front  of  plaintifTs  business 
house  on  the  ground  of  irreparable 
injury  to  the  business  in  which  he 
is  engaged,  by  reason  of  the  prox- 
imity of  the  track,  no  question  is 
raised  as  to  ownership  of  the  street, 
and  the  council  has  granted  a  right 
to  the  company  to  lay  its  tracks  in 
the  street,  the  injunction  will  be  dis- 
solved where  the  allegations  in  the 
petition  for  injunction  are  denied  and 
no  proof  is  made  to  sustain  them. 
Bondurant  v.  N.  C.  &  SL  L.  R. 
Co.,  13  Ky.  Opin.  469, 

§  183.  Reinstatement. 

The  dissolution  of  an  injunction, 
on  a  petition  for  a  new  trial,  can  not 
be  revived  by  the  appellate  court  un- 
til the  appellant  shall  have  obtaioed 
an  order  from  the  court  below  to 
stay  the  dissolution  for  such  time  as 
will  enable  him  to  obtain  an  order 
from  the  appellate  court  to  reinstate 
same;  but  the  dissolution  must  stand 
until  the  petition  for  a  rehearing  after 
the  adjournment  of  the  term  of  court 
at  which  the  Judgment  was  rendered 
is  finally  disposed  of,  and  until  this 
is  done  the  appellate  court  has  no 
Jurisdiction  of  the  case. 

Overby  v.  Penyman,  1  Ky.  Opin. 
623. 

§184.  Effect  of  dissolution  or  dis- 
charge. 
On  the  dissolution  of  an  an  injunc- 
tion, personal  property  can  be  sur- 
rendered by  the  plaintiff  to  the  de- 
fendant; and  the  detention  conld  not 
be  treated  as  a  conversion  of  them 
by  the  plaintiff,  he  being  liable  00 
his  bond  in  consequence  of  the  m- 
Junction,  to  the  defendant  for  any 
damages  sustained  by  him. 

Meade  v.  Lansdowne,  2  Ky.  OphL 
279. 

§  185.  Damages  on   dissolution. 

Where    an   injunction   is   dissolved, 
the  court  may  in  its  discretion  call 
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a  jury  to  assess  the  damages  sus- 
tained by  those  against  whom  the  in- 
junction was  procured. 

Wyatt  V.  Tinsley,  8  Ky.  Opin.  59. 

It  is  only  necessary  to  assess  dam- 
ages on  dissolution  of  an  injunction 
in  those  cases  where  such  injunction 
was  to  stay  proceedings  on  a  judg- 
ment. 

Love   V.   Harrison,   10   Ky.    Opin. 
572. 

V.  PERMANENT  INJUNCTION  AND 
OTHER  RELIEF. 

§  191.  Perpetuation  of  temporary  in- 
junction. 
It  was  held  that  neither  the  plead^ 
ing  nor  the  evidence  on  which  a  case 
was  submitted  authorized  a  perpetua- 
tion of  the  injunction  against  a  judg- 
ment. 

Woodland  v.  Foulds,  7  Ky.  Opin. 
174. 

Where  a  cause  is  submitted  to  the 
court  on  motion  to  dissolve  an  in- 
junction, it  is  error  for  the  court  to 
make  final  disposition  of  the  order 
of  injunction  by  perpetuating  it,  or 
to  determine  the  issues  involved  in 
the  action,  such  issues  not  being  sub- 
mitted on  such  motion. 

Martin  v.  Martin,  8  Ky.  Opin.  308. 

§  194.  Alternative,  additional,  or  inci- 
dental equitable  relief. 
Where  appellee  was  entitled  to 
gather  his  com,  but  where  in  the 
meantime  it  had  been  gathered  by 
appellant,  appellee  is  entitled  either 
to  the  com  or  its  proceeds. 

Caldwell   v.   Baker,   5   Ky.    Opin. 
784. 

VII.      VIOLATION      AND      PUNISH- 
MENT. 

§232.  Punishment. 

Where  after  an  injunction  is  served 
the  defendant  proceeds  to  do  the 
things  he  is  directed  not  to  do,  in 
addition  to  being  punished  for  con- 
tempt the  court  has  the  power  with- 
out another  action  to  place  the  parties 
in  the  situation  they  occupied  at  the 
time  the  injunction  was  granted. 
O'Hara  v.  Johns,  13  Ky.  Opin, 
653. 
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§242.  Actions. 

§  252. Damages. 

Only  such  damages  caused  by  the 
delay  in  selling  the  land  may  be  re- 
covered on  a  bond  given  for  an  in- 
junction against  such  sale  and  the 
recovery  can  then  only  be  had  un- 
less assessed  at  the  time  the  injunc- 
tion was  dissolved  as  required  by  the 
statute. 

Boone  v.  Hardwick's  Admr.,  8  Ky. 
Opin.  456. 

The  plaintiff  in  a  suit  on  an  in- 
junction bond  can  recover  only  such 
damages  as  result  to  him  from  the 
order  of  injunction  granted  by  the 
court,  and  the  subsequent  litigation 
in  the  injunction  suit,  and  he  may 
recover  for  his  attorney's  fees. 
Walker  v.  Walker,  9  Ky.  Opin. 
721. 

Upon  an  injunction  being  dissolved 
because  wrongfully  granted,  it  is  the 
duty  of  the  court,  in  a  proper  case, 
to  assess  the  damages  under  such 
bond,  and  the  assessment  of  such 
damages  is  conclusive  against  all  the 
obligors  in  the  bond  including  the 
surety. 

Spray  v.  Wright,  13  Ky.  Opin.  66. 

VIII.    LIABILITIES    ON   BONDS    OR 
UNDERTAKINGS. 

§234.  Accrual    or   release   of   liability 
by  breach  or  fulfillment  of  con- 
ditions. 
The  removal  from  the  state  of  some 
of  the  obligors  in  the  bond,  would  not 
relieve  the   others   therein   from   lia- 
bility for  the  amount  of  all  taxes  en- 
joined,   and    any    loss    sustained    by 
such  removal,  will  be  adjudged  against 
the  remaining  bondsmen. 

Landram  v.  Cambers,  3  Ky.  Opin. 
548. 

Where  the  evidence  shows  that  but 
for  an  injunction  to  prohibit  a  suit 
on  a  note,  it  could  have  been  collected 
through  the  process  of  the  court,  the 
injunction  bond  will  become  liable  for 
the  amount  of  the  debt. 

Bell  V.  Martin,  4  Ky.  Opin.  358. 

§239.  Extent  of  liability. 

The  liability  on  an  injunction  bond 
in  a  proceeding  to  stay  the  collection 
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of  a  Judgment,  extends  only  to  the 
damages  sustained  up  to  the  time  of 
the  dissolution  of  the  injunction,  but 
this  liability  does  not  extend  to  the 
full  amount  of  the  Judgment  enjoined, 
unless  the  defendant  was  thereby  pre- 
vente4  from  collecting  his  Judgment, 
and  resulted  in  total  loss. 

Glenn  v.  Clayton's  Admx.,  6  Ky. 
Opin.  679. 

The  sureties  on  an  injunction  bond 
are  under  no  obligation  to  pay  the 
balance  due  from  one  estate  to  the 
other  upon  a  settlement  of  claims  not 
involved  in  the  issue  made  in  the  ac- 
tion in  which  the  injunction  was 
granted. 

Philpot  V.  Fields,  7  Ky.  Opin.  204. 

§242.  Actions. 

Where  the  petition  in  an  action  on 
an  injunction  bond  alleges  the  execu- 
tion of  a  bond,  the  dissolution  and  the 
dismissal  of  the  action,  and  also  re- 
cites the  amount  of  the  Judgment  en- 
Joined  and  the  failure  of  defendants 
to  pay  it,  It  is  not  subject  to  de- 
murrer. 

Cleveland  &  Scott  v.  PhilUpps  & 
Ison,  5  Ky.  Opin.  785. 

§243. Rights  to  action. 

Under  §  308,  Civ.  Code  Prac.,  as 
amended  by  Act  of  Feb.  15,  1866,  the 
right  of  a  party  to  proceed  upon  an 
injunction  bond  given  under  such 
amended  section  depends  upon  wheth- 
er he  has  been  damaged  by  the  in- 
junction. 

Glenn  v.  Clayton's  Admx.,  7  Ky. 
opin.  679. 

§250. Pleading.    . 

In  an  action  for  damages  for  de- 
lay in  the  delivery  of  property  caused 
by  an  injunction,  the  petition  there- 
for should  allege  that  the  damages 
have  been  assessed  in  the  manner 
prescribed,  and  also  the  amount  of 
the  cost  incurred  by  the  party  against 
whom  the  injunction  was  obtained. 
House  V.  Moores,  7  Ky.  Opin.  530. 

§  252. Damages. 

Where  it  appears  from  the  records 
that  the  defendant  is  not  in  fact  re- 
strained from  proceeding  against 
plaintiff  on  an  order  for  an  injunction, 
damages  will  not  be  awarded. 

Smith  v.  Smith,  1  Ky.  Opin.  399. 


In  an  action  on  an  injunction  bond, 
plaintiffs  can  recover  only  to  the  ex- 
tent that  they  show  they  have  (een 
injured,  and  in  order  to  recover  plais- 
tifPs  must  allege  facts  under  whidi 
such  proof  may  be  admitted. 

Moore  v.  Wilson,  7  Ky.  Opin.  551. 

IX.  WRONGFUL  INJUNCTION. 

§257.  Nature  and  grounds  of  liability. 
The  law  can  not  presume  that  the 
injunction  was  not  prejudicial  to  the 
former  bondsman,  and  against  his 
will. 

Fish  V.  Glass,  3  Ky.  Opin.  177. 

§261.  Actions  for  damages. 

Although  the  action  of  trespass 
might  have  been  maintained  by  the 
appellee  for  the  destruction  of  his 
com  by  the  appellant,  still  this  does 
not  preclude  him  from  his  action 
agsdnst  the  appellant  for  the  dam- 
ages sustained  by  reason  of  the  in- 
junction. 

Caldwell   v.    Baker,   5   Ky.  Opin. 
784. 

Where  the  owner  of  a  Judgment  is 
enjoined  from  selling  property  on 
execution  under  it,  the  injunction  be- 
ing wrongfully  procured  by  the  de- 
fendant, and  which  is  dissolved,  the 
defendant  can  not  escape  liability  for 
damages  on  the  injunction  by  showing 
that  the  order  of  injunction  was  i^ 
legal  and  void. 

Proctor  V.  Dickey,  9  Ky.  Opin.  566. 

INNKEEPERS. 

Right  of  tavern  keeper  to  sell  intoxl' 
eating  liquors,  see  Intoxicating 
Liquors,  §  49. 

INNOCENT   PURCHASERS. 

Protection  of,  see  Vendor  and  Pur- 
chaser, §  213. 

INNUENDO. 
See  Libel  and  Slander,  9  86. 

INSANE  PERSONS. 

L  DISABILITIES  IN  GENERAL. 
8  2.  Evidence  of  incompetency. 
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ILL  GUARDIANSHIP. 

S  30.  Nature  and   grounds. 

§  40.  Authority    of    guardian    or 

commitlee  in  general.  « 

§  42.  Accounting   by   guardian   or 

committee. 
§  45.  Liability     on     guardianship 

bonds. 

IV.  CUSTODY   AND   SUPPORT. 

§  54  Powers  and  duties  of  guard- 
ian or  committee  of  person. 

§  58.  Proceedings  to  enforce  lia- 
bUity  for  support. 

V.  PROPERTY        AND        CONVEY- 

ANCES. 
S  60.  Capacity  to  convey. 
§  71.  Sale,     mortgage,     or    lease 
under  order  of  court. 

VI.  CONTRACTS. 

S  73.  Validity  in  general. 
IX.  ACTIONS. 

S  87.  Capacity  to  sue  and  be  sued 

in  general. 
S  92.  Parties. 
§  98.  Evidence. 
§  100.  Judgment. 
See  Drunkards. 

Appointment  of  committee,  see  Drunk- 
ards, S  4. 
Deed    of   insane   person,    see   Deeds, 

§68. 
Defense  of  insanity,  see  Criminal  Law, 

§48;   Homicide,  §294. 
Definition    of   insanity,    see    Criminal 

Law,  §48. 
£vidence    of   insanity,    see    Criminal 

Law,  §773. 
Instruction  as  to  insanity  of  accused, 

see  Criminal  Law,  §  773. 
Mental  capacity  to  convey  land,  see 

Deeds,  §§12,  68. 
Testamentary     capacity,     see     Wills, 
§§  33,  34.  38,  39,  40. 

I.    DISABILITIES  IN   GENERAL. 

§2.  Evidence  of  Incompetency. 

Sanity  is  presumed  by  law,  and  evi- 
dence thereof  must  not  only  be  suf- 
ficient to  counter-balance  the  evidence 
of  sanity,  but  also  to  overcome  this 
legal  presumption. 

Grover  v.  Wigginton,  3  Ky.  Opin. 
271. 

III.    GUARDIANSHIP. 

§30.  Nature  and  grounds. 

An  instruction  in  a  suit  to  enjoin 
one  mentally  deficient  from  wasting 


his  property,  that  if  the  person  could 
not  prudently  manage  his  estate,  then 
the  jury  must  find  against  him,  Is  not 
correct,  for  it  is  a  fact  that  many 
persons  of  unimpaired  intellects  do 
not  manage  their  estates  profitably. 
Stevenson  v.  Stevenson,  13  Ky. 
Opin.  1012. 

§40.  Authority  of  guardian  or  com- 
mittee In  general. 
Where  A  was  appointed  by  the  court 
committee  of  H,  a  lunatic,  and  pur- 
chased of  B  lands,  using  money  de- 
rived from  a  sale  of  lands  of  the 
lunatic,  made  two  years  before  he 
was  so  adjudged;  and  the  land  pur- 
chased of  B  was  in  the  name  of  A 
and  deed  was  made  accordingly; 
though  A,  as  committee  of  the  luna- 
tic, was  bound  to  receive  the  estate 
and  manage  the  same  advantageously, 
applying  the  income,  if  sufficient  for 
the  purpose,  to  the  support  and  main- 
tenance of  the  lunatic,  it  was  not  his 
duty  to  invest  it  in  real  estate,  and  if 
used  in  paying  for  land  purchased  for 
his  own  use  and  in  his  own  name,  a 
trust  would  not,  by  the  use  of  the 
money  in  that  way,  result  to  the 
lunatic. 

Homback's  Admr.  v.  Hornback's 
Admr.,  1  Ky.  Opin.  596. 

The  guardian  of  a  lunatic  appointed 
in  another  state  has  no  power  to 
lease  the  land  of  the  lunatic  situated 
in  this  state,  and  where  he  does  so 
such  lease  is  void. 

Graves  v.  Lightfoot,  9  Ky.  Opin. 
868. 

While  some  of  the  acts  of  a  com- 
mittee in  the  sale  of  a  stock  of  goods 
were  not  authorized  by  law,  but  such 
a  sale  was  honest  and  greatly  to  the 
advantage  of  the  estate,  and  no  in- 
jury was  sustained  by  such  sale,  no 
objections  made  by  the  committee's 
successor,  and  no  suit  brought  for 
conversion  or  for  the  recovery  of  the 
goods,  such  sale  is  ratified. 

Campbell's  Committee  v.  Bullock, 
10  Ky.  Opin.  783. 

§42.  Accounting  by  guardian  or  com- 
mittee. 
Where  a  person  is  serving  as  com- 
mittee of  a  lunatic,  and  while  so 
serving  petitions  the  court  for  and 
receives  authority  to  sell  property  of 
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such  lunatic  In  connection  with  two 
other  persons,  the  three  being  styled 
commissioners,  and  the  sale  is  made 
and  the  money  collected  by  the  com- 
mittee from  the  buyers  of  the  prop- 
erty or  from  the  other  members  of 
the  commission,  the  committee  is 
liable  to  account  for  such  money. 
Burbridge  v.  Vamon's  Ezr.,  8  Ky. 
Opin.  87. 

Where  the  estate  of  a  lunatic  is 
committed  by  a  court  of  competent 
Jurisdiction  to  a  committee,  the  com- 
mittee is  answerable  to  the  court  ap- 
pointing him  for  the  discharge  of  his 
duties,  and  can  only  be  relieved  of 
those  duties  by  that  court,  which  alone 
has  authority  to  settle  his  accounts. 
Brand  v.  Brand,  10  Ky.  Opin.  396. 

§45.  Liability  on  guardianship  bonds. 
One  appointed  a  committee  for 
handling  the  estate  of  a  lunatic  can 
not  escape  liability  for  such  property 
as  may  come  into  his  hands  as  such 
committee,  on  the  ground  that  the 
adjudged  lunatic  was  sane  and  capa- 
ble of  managing  his  own  affairs. 

Hornback's  Admr.  v.  Homback's 
Admr.,  1  Ky.  Opin.  596. 

A  person  becoming  surety  for  a 
committee  of  a  lunatic,  where  such 
committee,  in  connection  with  two 
other  persons  styled  commissioners, 
to  sell  personal  property  of  such  luna- 
tic, sells  such  property  and  collects 
the  money  therefor,  is  liable  on  his 
bond  whether  the  committee  collects 
the  money  or  fails  to  do  so,  when  it 
was  his  duty  to  collect  and  preserve 
such  funds. 

Burbridge  v.  Vamon's  Exr.,  8  Ky. 
Opin.  87. 

IV.    CUSTODY    AND    SUPPORT. 

§  54.  Powers   ahd   duties   of   guardian 

or  committee  of  person. 

A  committee  for  a  lunatic  has  no 

power,    without    permission    of    the 

court,  to  expend  for  his  ward  a  greater 

sum  than  the  profits  of  his  estate. 

Wood  V.  Higdon,  10  Ky.  Opin.  92. 

§  58.  Proceedings   to   enforce    liability 

for  support. 

One  who  contributes  to  the  support 

of  an  idiot  without  any  contract  or 

arrangement     with     the      committee 


therefor  can  not  recover  for  the  aid 
furnished,  especially  where  the  person 
so  furnishing  the  aid  was  fully  com- 
pensated by  use  of  the  ward's  prop- 
erty. 

Lindsay   v.   Hedger,   7   Ky.  Opin. 
617. 

V.  PROPERTY  AND  CONVEY- 
ANCES. 

§  60.  Capacity  to  convey. 

The  deed  of  a  limatic  is  not  void 
absolutely,  but  is  susceptible  of  con- 
firmation by  the  lunatic  when  restored 
to  sanity. 

Sanderson   v.   Hays,    8   Ky.  Opin. 
353. 

§71.  Sale,   mortgage,    or    lease   under 

order  of  court. 
The  sale  of  a  lunatic's  estate  pur- 
suant to  the  provisions  of  the  Re- 
vised Statutes,  in  a  proceeding  in 
court  to  which  he  is  not  a  party,  and 
no  committee  is  before  the  court  rep- 
resenting the  lunatic,  is  void,  since 
the  court  in  such  a  case  has  no  Juiis- 
diction  of  the  lunatic's  person. 

George  v.  Bradley,   12  Ky.  Opin. 

632. 

Where  a  trustee  of  a  lunatic  seeks 

to  set  aside  a  sale,  if  a  creditor  has 

any   lien    on    the    property   or  fond 

arising    from   the    sale,    he   may  by 

petition  be  made  a  party  to  the  suit 

and  thus  have  his  rights  adjudicated. 

Trunk's     Committee    v.    Eastern 

Kentucky    Lunatic    Asylum,   13 

Ky.  Opin.  166. 

VI.  CONTRACTS. 

§73.  Validity  in  general. 

The  contract  of  a  lunatic,  whether 
express  or  implied,  wlU  be  upbeld 
when  not  tainted  with  fraud,  and  when 
it  results  to  his  benefit  and  advan- 
tage. 

Bannings  v.  Hays,  9  Ky.  Opin.  265. 

A  lunatic  or  person  of  weak  mind 
who  has  been  imposed  upon  by  an 
artful  and  shrewd  business  man  in 
the  sale  or  purchase  of  property  will 
always  be  protected  by  a  court  of 
equity;  still,  if  the  purchase  is  made 
in  good  faith  and  a  fair  and  full  con- 
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sideration  paid,   the  transaction   will 
not  be  disturbed. 

Stevens  v.  Snowden,  13  Ky.  Opin. 
1055. 


IX.  ACTIONS. 

§87.  Capacity  to  aue  and  be  aued   in 

general. 
No  one  has  a  right  to  institute  or 
prosecute  a  suit  for  an  insane  person, 
until  such  person  has  been  Judicially 
declared  insane  or  of  unsound  mind, 
and  a  mere  suggestion  of  insanity  and 
an  order  of  the  court  that  a  certain 
attorney  prosecute  the  suit  as  next 
friend  of  plaintiff  is  not  sufficient. 
O'Daniel  v.  Flannigan,  6  Ky.  Opin. 

297. 

§92.  Parties. 

A  person  has  no  right  to  use  the 
name  of  a  lunatic  and  maintain  an  ac- 
tion affecting  him  without  the  con- 
sent of  the  limatic's  trustee  or  at  the 
instance  of  the  court,  when  the  com- 
missioner fails  to  protect  the  interests 
of  his  ward. 

Trunk's     Committee     v.     Eastern 

Kentucky   Lunatic    Asylum,    13 

Ky.  Opin.  166. 

§98.  Evidence. 

Insanity  can  not  be  presumed  of 
a  person  who  has  never  been  judicial- 
ly declared  insane,  but  must  be  estab- 
lished by  affirmative  proof. 

O'Daniel  v.  Flannigan,  6  Ky.  Opin. 
297. 

§  100.  Judgment. 

Where  a  defendant,  before  a  suit 
was  brought  against  him,  had  been 
found  to  be  of  unsound  mind  and  sent 
to  the  lunatic  asylum,  and  there  is  no 
evidence  that  he  was  served  with 
process,  or  that  a  committee  or  guard- 
Ian  was  appointed,  it  was  error  to 
render  judgment  against  him. 

Paul  V.  Paul,  8  Ky.  Opin.  810. 


INSOLVENCY. 

I.  CONSTITUTIONAL      AND      STAT- 
UTORY PROVISIONS. 
§  1.  Insolvency  laws. 

§  3. Construction  and  operation 

in  general. 


II.  PROCEEDINGS     FOR    DECLARA- 

TION  OP   INSOLVENCY   AND 
SURRENDER      OR      SEIZURE 
OP  PROPERTY. 
(A)  JURISDICTION  AND  COURSE 
OF     PROCEDURE     IN    GEN- 
ERAL. 
§  11.  Property    subject    to    juris- 
diction. 
(C)    INVOLUNTARY        PROCEED- 
INGS. 
§  25.  Acts  of  insolvency. 
§  37.  Adjudication. 

III.  ASSIGNMENT,  ADMINISTRA- 

TION, AND  DISTRIBUTION 
OF  INSOLVENT'S  ESTATE. 
(C)  PREFERENCES  AND  TRANS- 
FERS BY  INSOLVENT,  AND 
ATTACHMENTS  AND 
OTHER  LIENS. 
§  61.  Preferences. 

(E)  ACTIONS    BY    OR    AGAINST 

ASSIGNEE  OR   TRUSTEE. 
§99.  Evidence. 

(F)  CLAIMS   AGAINST   AND    DIS- 

TRIBUTION OF  ESTATE. 
§  117.  Priorities. 

§  118. Rights    of    creditors    in 

general. 
V.  RIGHTS,    REMEDIES,    AND    DIS- 
CHARGE OP  INSOLVENT. 
S  153.  Order  or  decree  as  to  dis- 
charsre 
VL  APPEAL     AND     REVISION     OP 
PROCEEDINGS. 
§  172.  Appeal. 
§  182. Review. 

See   Bankruptcy;    Corporations,    VIII. 

As  element  of  fraudulent  conveyance, 
see  Fraudulent  Conveyances,  $61. 

Of  estates,  see  Executors  and  Admin- 
istrators, IX. 

Preference  of  creditors  by  insolvent, 
see  Praudulent  Conveyances,   §  122. 

I.    CONSTITUTIONAL   AND   STATU- 
TORY PROVISIONS. 

§  1.  insolvency  laws. 

§3. Construction   and  operation   in 

general. 
Insolvency  within  the  meaning  of 
the  Act  of  1856  means  inability  to  pay 
one's  debts,  and  it  is  not  enough  to 
show  that  the  debtor  did  not  have 
property  subject  to  execution  in  the 
county  of  his  residence  sufficient  to 
pay  all  of  his  liabilities. 

Barr  v.  Elder,  10  Ky.  Opin.  390. 
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II.    PROCEEDINGS    FOR   DECLARA- 
TION OF  INSOLVENCY   AND 
SURRENDER  OR  SEIZURE 
OF  PROPERTY. 

(A)  JURISDICTION  AND  COURSE 
OF  PROCEDURE  IN  GENERAL. 

§11.  Property  subject  to  Jurisdiction. 
The  law  will  not  permit  a  debtor, 
after  acquiring  property  by  his  skill, 
industry  or  credit,  to  secure  to  him- 
self an  estate  by  making  his  family 
the  depository  of  the  title  for  the 
purpose  of  defeating  his  creditors. 
Miller  Y.  Gray,  2  Ky.  Opin.  101. 

The  law  will  not  permit  one.  on 
becoming  insolvent,  to  drop  his  own 
name  and  assume  that  of  his  wife  as 
the  head  of  his  business,  and  thereby 
defy  his  creditors. 

Miller  V.  Gray,  2  Ky.  Opln.  101. 

(C)   INVOLUNTARY  PROCEEDINGS. 

§25.  Acts  of  insolvency. 

So  long  as  debtors  hoped  to  be 
able  to  pay  their  debts,  and  were  in 
good  faith  endeavoring  to  do  so,  be- 
lieving thati  they  would  eventually 
succeed  in  doing  so,  they  can  not  be 
said  to  have  been  contemplating  in- 
solvency. 

Kinney  v.  Hagnow,   6   Ky.   Opin. 
434. 

Although  the  sale  of  the  deceased's 
estate  after  his  death  shows  that  it 
was  insufficient,  at  that  time,  to  pay 
his  debts;  it  does  not  necessarily 
follow  that  he  was  unable  to  pay  them 
at  the  time  he  executed  a  mortgage. 
Yowell  V.  Yowell,  5  Ky.  Opin.  321. 

The  act  of  a  debtor  in  procuring  a 
creditor  to  bring  attachment  proceed- 
ings against  him  was  held  to  be  an 
act  of  insolvency. 

Gray  v.  Sandorf  &   Myer,  6  Ky. 
Opin.  276. 

The  recording  of  a  deed  made  by  an 
insolvent  is  not  an  act  of  insolv- 
ency, but  the  execution  of  a  deed  is 
such  an  act  of  insolvency,  and  being 
fraudulent  will  pass  all  right  and  title 
to  the  creditors  of  the  insolvent. 

Adkinson  v.   Riley,  13   Ky.   Opin. 
340. 


§37.  Adjudication. 

It  is  a  well  settled  principle  that  a 
creditor  has  no  enforceable  claim  on 
the  capacity  or  personal  service  of 
an  insolvent  debtor,  but  the  law  will 
permit  the  debtor  to  appropriate  the 
products  of  his  industry  and  skill  to 
the  maintenance  of  his  family. 

Miller  v.  Gray.  2   Ky.  Opin.  101. 

III.      ASSIGNMENT,      ADMINISTRA- 

TION,  AND  DISTRIBUTION  OF 

INSOLVENT'S  ESTATE. 

(C)    PREFERENCES     AND     TRANS- 
FERS BY  INSOLVENT,  AND  AT- 
TACHMENTS  AND    OTHER 
LIENS. 

§61.  Preferences. 

Creditors,  to  whom  property  is  as- 
signed in  contemplation  of  insolvency, 
can,  under  proper  proceedings  for 
that  purpose,  be  held  by  the  non-pre- 
ferred creditors  for  the  amount  col- 
lected, but  not  by  the  obligors  in  an 
action  on  bond. 

Millett  V.  Millett,  3  Ky.  Opin.  431. 

A  mortgage  not  made  in  contem- 
plation of  insolvency  and  without  a 
design  to  prefer  some  creditors  to 
the  exclusion  of  others  does  not  come 
within  the  provision  of  the  acts  of 
1856. 

Bayne  v.  Smith,  1  Ky.  Opin.  13. 

The  Statute  of  1856  does  not  de- 
nounce the  transfer  of  property  in 
contemplation  of  insolvency  as  fraud- 
ulent, and,  therefore,  requires  a  cred- 
itor to  claim  the  benefit  of  the  trans- 
fer within  six  months  from  the  de- 
livery of  the  property  or  the  recording 
of  the  transfer. 

Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

The  Statute  of  1856  declares  eqoal- 
ity  between  creditors  generally,  and 
it  makes  a  sale,  mortgage,  or  lien  to 
secure  one  creditor  to  the  exclusion 
of  others,  when  so  made  by  the  debtor 
in  contemplation  of  insolvency  and 
with  a  view  of  preference,  to  inure  to 
the  benefit  of  all. 

Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

A  mortgage  by  one  to  another  con- 
temporaneous to  the  former  becoming 
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latter's  debtor  is  within  the  exception 
of  the  Statutes  of  1856. 

Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

It  never  has  been  regarded  by  law 
as  immoral  for  a  bona  fide  creditor 
to  secure  his  debt  by  vigilance  on  a 
failing  creditor,  nor  is  same  denounced 
as  fraudulent  by  our  Acts  of  1856. 
Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

Where  an  insolvent  debtor  and  his 
surety  sell  and  convey  the  insolvent's 
real  estate,  to  prefer  debts  upon  which 
the  surety  is  bound,  the  surety  know- 
ing of  such  insolvency  and  the  pur- 
pose of  the  sale  and  receiving  the 
consideration  to  carry  out  such  pur- 
pose, the  proceeds  of  such  sale  are 
subject  to  the  payment  of  general 
creditors. 

Griffith  V.  Beacker,  8   Ky.   Opin. 
246. 

Where  a  conveyance  of  real  estate 
is  made  by  an  insolvent  in  contem- 
plation of  insolvency  and  for  the  pur- 
pose of  preferring  a  creditor,  while 
the  effect  is  to  transfer  all  the  prop- 
erty to  all  the  creditors,  whether  the 
preferred  creditor  knew  the  purpose 
or  not,  still,  where  the  purchaser  is 
innocent  and  pays  a  fair  considera- 
tion, the  sale  will  not  be  set  aside, 
but  the  court  will  direct  the  proceeds 
of  such  sale  to  be  applied  to  pay  all 
the  creditors. 

Griffith  V.  Beacker,   8   Ky.   Opin. 
246. 

To  render  fraudulent  against  other 
creditors  the  act  of  preferring  one 
creditor  to  another  by  an  insolvent 
debtor,  the  fact  of  insolvency  need 
not  have  been  known  to  the  creditor, 
since  if  the  debtor  knows  of  his  in- 
solvency and  does  an  act  resulting  in 
preferring  one  of  his  creditors  over 
others,  such  act  is  fraudulent  and  will 
be  taken  as  a  general  assignment  of 
all  of  his  property  for  the  benefit  of 
all  of  his  creditors. 

Dean  v.  Sminner's  Admr.,  11  Ky. 
Opin.  302. 

Whether  an  insolvent  debtor  be  ig- 
norant of  the  fact  that  he  has  no  right 
to  prefer  one  creditor  to  others,  or 
knowing  such  fact  designs  to  prefer. 


if  the  debtor  knows  that  he  is  in- 
solvent he  must  be  presumed  to  know 
that  to  secure  one  creditor  in  prefer- 
ence to  another  is  fraudulent,  and  he 
will  be  taken  to  have  designed  that 
which  necessarily  follows  fronv  his 
own  action. 

Dean  v.  Skinner's  Admr.,  11  Ky. 
Opin.  302. 

(E)  ACTIONS  BY  OR  AGAINST  AS^ 

SIGNEE  OR  TRUSTEE. 

§99.  Evidence. 

The  Court  of  Appeals  in  dealing  with 
sales  in  contemplation  of  insolvency, 
has  frequently  held  that  a  man  must 
be  presumed  to  have  an  ordinary,  in- 
telligent knowledge  of  his  pecuniary 
affairs,  and  this  presumption  may  be 
strengthened  by  the  facts. 

Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

(F)  CLAIMS    AGAINST    AND    DIS- 
TRIBUTION   OF    ESTATE. 

§117.  Priorities. 

§118. Riglits  of  creditors  In  gen- 
eral. 
Where  the  claim  of  plaintiff  for 
12,000  of  the)  $5,000  alleged  to  be 
owing  him  originated  after  the  act  of 
insolvency  was  committed  and  the 
writing  evidencing  it  recorded,  all  pre- 
existing liabilities  must  first  be  satis- 
fled. 

Stoepler  v.   Merkle,   6  Ky.   Opin. 
585. 

Where  all  the  creditors  of  an  in- 
solvent agree  that  the  debtor's  prop- 
erty shall  be  taken  by  a  trustee  for 
the  benefit  of  all  the  creditors,  one 
of  such  agreeing  creditors  will  not  be 
allowed  an  advantage  over  the  rest 
by  reason  of  the  sale  of  the  real  estate 
under  his  execution,  since  the  pro- 
ceeds of  such  a  sale  should  be  shared 
by  all  the  creditors  alike. 

Dickinson  v.  Beahr,  13  Ky.  Opin. 
67. 

One  creditor  of  an  insolvent  estate 
has  no  right  to  a  Judgment  to   sell 
enough  of  it  to  pay  his  debt  in  full. 
Trumbo's  Exr.   v.    Murphy,   Tier- 
nan  &  Co.,  13  Ky.  Opin.  528. 

Where  a  creditor  residing  in  this 
state   institutes   his   action   to   settle 
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an  insolvent  estate  of  a  lunatic  in  the 
hands  of  a  committee,  and  after  the 
institution  of  such  suit  and  while  it 
is  pending,  attaches  and  sells  the  luna- 
tic's real  estate  in  the  state  of  Illi- 
nois, securing  a  large  sum  of  money, 
he  may  he  required  in  this  state  to 
account  for  the  same  for  distribution 
to  all  the  creditors  of  such  insolvent 
estate,  and  he  is  estopped  by  his  suit 
here  to  claim  all  the  money  so  re- 
ceived by  his  attachment. 

Barclay's  Com.  v.  Barclay,  13  Ky. 
Opin.  904. 

V.  RIGHTS,    REMEDIES,    AND    DIS- 

CHARGE OF  INSOLVENT. 

§  153.  Order  or  decree  as  to  ditcharge. 
A  Judgment  in  the  settlement  of  an 
insolvent  estate  should  specify  the 
names  of  the  creditors  and  the  amount 
which  each  is  entitled  to  on  distribu- 
tion, or  at  least  state  the  whole 
amount  due  and  the  per  cent,  to  be 
paid  thereon  to  each  creditor. 

Wintersmith  v.  Fairleigh.  12  Ky. 
Opin.  239. 

VI.  APPEAL    AND    REVISION    OF 

PROCEEDINGS. 

§  172.  Appeal. 

§  182. Review. 

Where  there  are  accounts  to  settle, 
in  a  suit  to  settle  an  insolvent  estate, 
the  case  should  be  referred  to  a  mas- 
ter, and  where  this  is  not  done  the 
Court  of  Appeals  will  not  undertake 
to  enter  into  an  investigation  of  the 
items  involved. 

Harrison  &  Shelby  v.  Barksdale's 
Admz.,  8  Ky.  Opin.  277. 

INSTRUCTIONS. 

See  Assault  and  Battery,  §§43,  96, 
116;  Attachment,  §380;  Boundaries, 
§41;  Burglary,  §46;  Contracts, 
§353;  Criminal  Law,  XU,  G;  Disor- 
derly House,  §20;  Ejectment,  §110; 
False  Imprisonment,  §  40;  Forgery, 
§  48;  Fraudulent  Conveyances,  §  309; 
Gaming,  §102;  Guaranty,  §39; 
Homicide,  VIII.,  C;  Intoxicating 
Liquors,  §239;  Larceny,  §69;  Libel 
and  Slander,  §  124 ;  Malicious  Prose 
cution,  §  72 ;  Municipal  Corporations, 
§822;   NegUgence,  §§137,  139;  Prin- 


cipal and  Surety,  §162,  191;  Rail- 
roads, §447;  Rape,  §59;  Recetring 
Stolen  Goods,  §9;  Replevin,  §91; 
Robbery,  §25;  Sales,  §§364,  419; 
Sheriffs  and  Constables,  §171; 
Street  Railroads,  §118;  Trial.  VII: 
Turnpikes  and  Toll  Roads,  §4$; 
Work  and  Labor,  §30. 

Abstract  propositions  of  law,  see 
Criminal  Law,  §813. 

Action  against  bank,  see  Trial,  §244. 

Action  for  breach  of  contract,  see  Con- 
tracts, §  353. 

Action  for  breach  of  covenant,  see 
Covenant,  §135. 

Action  for  damages,  see  Damages, 
§209. 

As  to  excluded  testimony,  see  Crim- 
inal  Law,   §783%. 

As  to  malice,  see  Criminal  Law, 
§  1172. 

Brought  up  on  appeal  by  bill  of  ex- 
ceptions,   see   Appeal    §  546. 

Common-law  marriage,  see  Marriage, 
§52. 

Construing  together,  see  Criminal 
Law,   §  823. 

Contests   of  will,   see  Wills,  §328. 

Credibility  of  witnesses  and  weight 
of  evidence,  see  Criminal  Law. 
§  757,  785. 

Degree  of  ofFense,  see  Criminal  Law, 
§795. 

Duty  to  instruct  as  to  the  whole  law 
applicable  to  criminal  case,  see 
Criminal  Law,  §§  769,  814. 

Exceptions  to,  see  Appeal,  §  263. 

Erroneous  instruction  as  ground  for 
new  trial,  see  New  Trial,  §  38,  39. 

For  injuries  to  passenger,  see  Car- 
riers, §  321. 

Further  instructions  after  submission 
of  cause,  see  Trial,  §312. 

Giving  undue  prominence  to  testi- 
money,  see  Trial,  §  244. 

Harmless  error  in  giving,  see  Crim- 
inal Law,  §  1172. 

How  made  part  of  record,  see  Appeal, 
§525;   Criminal  Law,  §1089. 

In  action  for  appointment  of  commit- 
tee and  to  enjoin  disposal  of  estate, 
see  Drunkards,  §  3. 

In  action  involving  boundary  of  land, 
see  Boundaries,  §  41. 

Incorporating  in  bill  of  exceptions,  see 
Exceptions,  Bill  of,  §  18. 

Objections  and  exceptions  to,  see  Ap- 
peal, §215. 
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Objections    necessary    to    review    on 

appeal,  see  Appeal,  §214. 
Objections   to    oral   instructions,    see 

Appeal,   §  214. 
On  defense  of  insanity,  see  Homicide, 

§294. 
Peremptory     Instruction,     see     Trial, 

§§  135,  168. 
Peremptory    instruction    in    criminal 

prosecution,      see     Criminal     Law, 

§753. 
Requests  for,  see  Criminal  Law,  §  825 ; 

Trial.  VII,  E. 
Review    of    on     appeal,    see    Appeal, 

§§  838,  1089. 
Waiver  of  objections  to,  see  Criminal 

Law,  §1038. 


INSTRUMENTS. 

See   Alteration  of  Instruments;    Lost 
Instruments. 


INSURANCE. 

n.  INSURANCE  COMPANIES. 

(A)  STOCK   COMPANIES. 
§  34.  Stockholders. 

(B)  MUTUAL   COMPANIES. 

§  52.  Incorporation,  organization, 
and  existence. 

V.  THE  CONTRACT  IN  GENERAL. 

(A)  NATURE,  REQUISITES,  AND 

VALIDITY. 
§  131.  Validity  of  oral  contracts. 
§  144.  Modification. 

(B)  CONSTRUCTION  AND  OPERA- 

TION. 
§  151.  Construing   together  policy 
and  accompanying  papers. 

VI.  PREMIUMS,     DUES,     AND     AS- 

SESSMENTS. 

§  186.  Payment  of  premiums. 

§  195.  Levy  and  collection  of  as- 
sessment. 

§  198.  Refunding  or  recovery  of 
premiums  or  assessments 
paid. 

VII.  ASSIGNMENT         OR        OTHER 

TRANSFER   OF   POLICY. 
§  208.  Validity  of  oral  assignment. 
§  209.  Form  and  requisites  of  as- 
signment in  writing. 

VIII.  CANCELLATION,  SURRENDER, 

ABANDONMENT   OR   RESCIS- 
SION OF  POLICY. 
§  247.  Rescission  by  insurer. 


IX.  AVOIDANCE     OF    POLICY    FOR 

MISREPRESENT  ATION, 
FRAUD.  OR  BREACH  OF 
WARRANTY    OR   CONDITION. 

(A)  GROUNDS  IN  GENERAL. 
§  252.  Representations. 

§  253. In  general. 

§  254. Falsity. 

§  255. Materiality. 

(B)  MATTERS       RELATING       TO 

PROPERTY    OR    INTEREST 
INSURED. 
§  288.  Other  insurance. 

X.  FORFEITURE     OF    POLICY    FOR 

BREACH  OF  PROMISSORY 
WARRANTY,  COVENANT,  OR 
CONDITION  SUBSEQUENT. 

(B)  MATTERS       RELATING       TO 

PROPERTY    OR    INTEREST 

INSURED. 
§  323.  Building  becoming  vacant. 
§  336.  Additional  insurance. 

(C)  MATTERS       RELATING       TO 

PERSON   INSURED. 

§  341.  Change  in  habits. 
(E)    NONPAYMENT        OF        PRE- 
MIUMS  OR   ASSESSMENTS. 

§  349.  Default   as    ground   of   for- 
feiture in  general. 

§  363.  Rights  of  insured  after  de- 
fault. 

§  370. Actions. 

§  381.  Form  and  requisites  of  ex- 
press  waiver. 

§  382. In  general. 

Xni.  EXTENT    OF    LOSS    AND    LIA- 
BILITY OF  INSURER. 
(B)    INSURANCE    OF    PROPERTY 
AND  TITLES. 
§  498.  Value  of  property  destroyed. 
§  500. Valued  policies. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 
§  542.  Statements  or  proofs  of  loss 

of  or  damage  to  property. 
§  544.  Production   of   documentary 

evidence. 
§  554.  Estoppel    or   waiver   as    to 

notice  and  proofs  or  defects 

and  objections. 
§  555. In  general. 

XV.  ADJUSTMENT  OF  LOSS. 

§  569.  Agreement  for  appraisal  or 

arbitration. 
XVL  RIGHT  TO  PROCEEDS. 

§  584.  Life      or     accident      policy 

designating  beneficiary. 

§  590. Rights  of  creditors. 

§  591.  Life    policy    for    benefit    of 

creditor. 
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XVIII.  ACTIONS  ON  POLICIES. 

S  608.  Nature  and  form  of  remedy. 

S  614.  Defenses. 

§  C15. In  general. 

i  618.  Venue. 

S  628.  Declaration,  complaint,  or 
petition. 

§  631. Setting  forth  or  annex- 
ing policy  and  accompanying 
documents. 

§  645.  Issues,  proofs,  and  variance. 

§  646.  Presumptions  and  burden  of 
proof. 

§  647.  Admissibility  of  evidence. 

§  665.  Weight  and  sufficiency  of 
evidence. 

§  666.  Amount  of  recovery. 
XX.  MUTUAL       BENEFIT       INSUR- 
ANCE. 

(D)  FORFEITURE     OR     SUSPEN- 

8I0N. 
§  755.  Estoppel  or  waiver  afPecting 
right  of  forfeiture. 

(E)  BENEFICIARIES  AND   BENE- 

FITS. 

§  779.  Change  of  beneficiary. 

§  780. Right  to  change  in  gen- 
eral. 

§  791.  Amount  of  benefits. 

II.   INSURANCE  COMPANIES. 

(A)  STOCK  COMPANIES. 

§34.  Stockholders. 

A  stockholder  of  an  insurance  com- 
pany is  not  released  from  liability  on 
his  stock  for  claims  of  creditors  of  the 
company  which  accrued  prior  to  the 
change  in  the  object  and  name  of  the 
company  by  a  vote  of  the  majority  of 
the  directors  and  stockholders. 

Weir  V.  Railey.  7  Ky.  Opin.  379. 

Where  the  objects  of  an  insurance 
company  have  been  enlarged  by  a  ma- 
jority vote  of  the  directors  and  stock- 
holders, the  non-consenting  stock- 
holders can  not  be  held  to  the  in- 
creased liability  under  the  enlarged 
objects  and  operation  of  the  company. 
Weir  V.  Railey,  7  Ky.  Opin.  379. 

(B)    MUTUAL  COMPANIES. 

§52.  Incorporation,  organization,  and 
existence. 
An  association  of  persons  for  mu- 
tual protection  against  fire,  to  which 
a  corporate  charter  has  been  refused, 
violates    no    law    by    assuming    what 


may  be  regarded  as  a  corporate  name. 
Commonwealth  v.  Eckstamper,  6 
Ky.   Opin.  686. 

V.   THE   CONTRACT   IN  GENERAL. 

(A)  NATURE,      REQUISITES,     AND 

VALIDITY. 

§131.  Validity   of  oral    contracts. 

Oral  contracts  for  insurance  may  be 
enforced,  but  a  specific  and  complete 
agreement  must  be  established  by  a 
clear  preponderance  of  the  evidence 
before  the  court  should  hold  the  in- 
surer bound. 

Continental  Ins.  Co.  v.  Jenkins.  S 
Ky.  Opin.  147. 

Mere  conversations  with  an  insim 
ance  agent  on  the  street  relative  to 
taking  out  insurance,  where  no  ap- 
plication for  insurance  was  made  and 
where  the  agent  had  no  authority  to 
make  an  oral  contract  of  insurance, 
will  not  bind  the  insurance  company 
to  issue  a  policy  of  insurance. 

Continental  Ins.  Co.  v.  Jenkins,  9 
Ky.  Opin.  147. 

§144.  Modification. 

Where  a  tenant  acting  for  himsdf 
and  his  landlord  takes  out  a  policy  of 
insurance  on  a  building  and  contents, 
the  contents  belonging  to  the  tenant 
and  the  building  to  the  landlord,  and 
the  policy  is  delivered  to  the  tenant 
and  is  by  its  terms  made  payable  to 
him,  and  he  informs  the  agent  of  the 
facts  of  ownership,  and  the  agent  then 
amends  the  policy  by  making  it  pay- 
able to  the  landlord  and  tenant  in 
proportion  to  the  ownership  of  each, 
and  the  premium  is  paid,  the  company 
is  not  in  a  position  to  deny  its  liability 
on  account  of  the  policy  being  made 
payable  to  the  two  persons. 

Bridgford  v.  Manhattan  Fire  Ins. 
Co.,  8  Ky.  Opin.  294. 

(B)  CONSTRUCTION    AND   OPERA- 

TION. 

151.  Construing  together  policy  and 
accompanying  papers. 
The  terms  of  a  contract  of  insur- 
ance are  to  be  determined  by  an  ex- 
amination of  the  application  and  the 
policy  and  the  receipt  delivered  by  the 
company  to  the  assured. 

Curd  V.  Commonwealth  Mut.  Life 
Ins.  Co.,  8  Ky.  Opin.  815. 


J 
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VI.    PREMIUMS.     DUES,     AND     AS- 
SESSMENTS. 

§  186.  Payment  of  premium*. 

Where  one  holds  a  policy  as  se- 
curity for  indebtedness,  and  the  in- 
sured refuses  to  pay  the  premiums  as 
they  become  due,  the  holder  of  the 
policy  has  the  right  to  make  the  pay- 
ments and  hold  the  insured  respon- 
sible therefor. 

Whittaker's  Admr.  y.  Howard,  7 
Ky.  Opin.  542. 

An  insurance  company  has  the  right 
to  waive  the  payment  of  the  whole 
premium  in  advance  and  to  accept  per- 
sonal security  therefor. 

Curd  V.  Conn.  Mutual  Life  Ins. 
Co.,  7  Ky.  Opin.  732. 

The  fact  that  the  application  for  in- 
surance contained  a  clause  that  the 
premium  shall  not  be  considered  paid 
unless  a  receipt  therefor  shall  be 
given  and  signed  by  the  president  or 
secretary,  does  not  preclude  the  party 
from  showing  that  it  had  been  paid, 
although  no  receipt  has  been  given. 
Curd  V.  Conn.  Mutual  Life  Ins. 
Co.,  7  Ky.  Opin.  732. 

§  195.  Levy   and   collection   of  attOM- 

ment. 
The  object  of  the  charter  in  re- 
quiring the  notice  of  assessments  to 
be  made  public  was  that  each  mem- 
ber of  the  company  might  have  an 
opportunity  to  inform  himself  of  the 
fact,  and  after  thirty  days'  publica- 
tion the  law  will  imply  notice  and 
hold  the  member  to  the  consequences 
of  nonpayment,  although  he  had  no 
actual  notice  of  his  duty  to  pay. 

Merhoff  v.  Hope  Ins.  Co.,  5  Ky. 

Opin.  110. 

§  198.  Refunding  or  recovery  of  pre- 
miums or  atseMments  paid. 
Where  a  policy  of  insurance  is  for- 
feited by  the  violation  of  its  terms 
by  thQ  insured,  he  can  not  recover  the 
premiums  paid  thereon. 

Sargel  v.  United  States  Fire  & 
Marine  Ins.  Co.,  5  Ky.  Opin. 
272. 

VIL     ASSIGNMENT       OR       OTHER 
TRANSFER   OF    POLICY. 

§  208.  Validity  of  oral  assignment. 
Where   a   policy   provides   that   "if 


this  policy  shall  be  assigned  before 
a  loss  without  the  consent  of  the 
company  indorsed  hereon"  the  policy 
shall  be  void,  it  is  held  that  although 
parties  may  agree  that  a  contract  re- 
duced to  writing  shall  not  be  modified 
unless  the  agreement  for  such  modi- 
fication be  by  writing,  still  a  subse- 
quent agreement  by  parol  to  modify 
will  be  valid;  and  where  it  is  shown 
that  the  company,  by  its  agent,  agreed 
to  the  assignment  of  the  policy  by 
parol  the  company  is  bound  by  it. 
Home  Ins.  Co.  of  New  York  v. 
Gaddis  &  Co.,  10  Ky.  Opin.  18. 

§209.  Form  and  requisites  of  assign- 
ment in  writing. 
One  holding  a  certificate  or  policy 
by  which  the  company,  upon  condi- 
tion of  certain  payments,  stipulate  to 
pay  his  daughter  certain  sums  of 
money  at  his  death,  may  by  will  legal- 
ly require  said  sums  of  money  to  be 
divided  between  his  two  daughters, 
since  his  will  is  held  to  be  an  assign- 
ment pro  tanto. 

Harrison  v.  Harrison,  10  Ky.  Opin. 
386. 

Vin.    CANCELLATION,      SURREND- 
ER, ABANDONMENT  OR  RE- 
SCISSION OF  POLICY. 

§247.  Rescission  by  insurer. 

An  illegal  cancellation  of  a  policy 
will  in  no  manner  protect  insurer 
against  responsibility  on  account  of 
the  loss  of  the  insured's  property  by 
fire. 

Kentucky  Insurance   Company  v. 
Jones,  2  Ky.  Opin.  545. 

IX.    AVOIDANCE    OF    POLICY    FOR 

MISREPRESENTATION,  FRAUD, 

OR  BREACH  OF  WARRANTY 

OR   CONDITION. 

(A)    GROUNDS   IN   GENERAL. 

§252.  Representations. 

§253. In  general. 

While  an  insurance  company  is  not 
bound  to  pay  on  a  policy  that  was 
procured  by  false  representations 
made  by  the  insured,  it  is  bound 
when  the  evidence  discloses  that  such 
representations  were  substantially  cor- 
rect and  true. 

Mississippi   Valley    Life    Ins.    Co. 
V.  Morton,  8  Ky.  Opin.  866. 
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§  254. Falsity. 

An  insurance  policy  is  not  collect- 
ible, when  to  induce  the  company  to 
issue  the  policy  the  insured  makes 
false  statements,  and  when  one  not 
the  owner  of  the  building,  knowing 
that  fact,  represents  that  he  Is  the 
owner  in  order  to  secure  a  fire  in- 
surance policy;  and  the  fact  that  the 
company's  agent  knew  such  fact  will 
not  of  itself  prevent  the  company  from 
defending  on  account  of  such  repre- 
sentations. 

Mayes  v.  Hartford  Fire  Ins.  Co., 
11  Ky.  Opin.  534. 

§255. Materiality. 

No  statement,  whether  false  or  true, 
contained  in  an  application  will  avoid 
an  insurance  policy  unless  it  was  ma- 
terial to  the  risk. 

Connecticut  Mut.  Life  Ins.  Co.  v. 
Moss,  12   Ky.   Opin.  651. 


(B)  MATTERS  RELATING  TO  PROP- 
ERTY OR  INTEREST  INSURED. 

§288.  Other  insurance. 

Where  it  is  stipulated  in  a  fire  in- 
surance policy  that  no  additional  in- 
surance in  any  other  company  shall  be 
carried  on  the  property  insured,  and 
that  if  such  additional  insurance  shall 
be  procured  without  the  consent  of 
the  company  the  first  policy  shall  be 
void,  and  the  insured  obtains  such 
other  policy  without  such  consent, 
such  policy  is  void. 

Suggs  V.   Liverpool  &  London  & 

Globe    Ins.    Co.,    10    Ky.    Opin. 

559. 


X.    FORFEITURE    OF    POLICY    FOR 
BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CON- 
DITION  SUBSEQUENT. 

(B)       MATTERS       RELATING       TO 

PROPERTY   OR    INTEREST 

INSURED. 

§323.  Building  becoming  vacant. 

Where  a  fire  insurance  policy  pro- 
vides that  the  company  shall  not  be 
liable  where  loss  occurs  when  the 
building  insured  is  vacant,  the  insured 
can  not  collect  on  such  a  policy  when 


the  building  was  vacant  at  the  time  of 
the  fire  and  for  weeks  prior  thereto. 
Aetna  Insurance  Co.  v.  Bums,  8 
Ky.   Opin.   219. 

§336.  Additional  insurance. 

Where  plaintiff  accepted  the  policy 
with  the  proviso  therein,  "that  in  case 
the  assured  shall  already  have  made 
other  insurance,  or  may  hereafter 
make  other  insurance  on  the  hereby 
insured  premises,  notice  of  the  same 
shall  forthwith  be  given  to  this  cor- 
poration," and  the  day  after  appellant 
had  effected  insurance  in  appellee  he 
had  the  same  property  insured  In  an- 
other company  without  giving  appel- 
lee notice  thereof,  the  acts  of  plain- 
tiff forfeited  the  policy  he  held  in  de- 
fendant company. 

Sargel   v.   United   States   Fire  k 

Marine    Ins.    Co.,    5    Ky.   Opin. 

272. 

(C)    MATTERS  RELATING  TO  PER- 
SON   INSURED. 

§341.  Change   in   habits. 

Where  the  holder  of  a  life  insur- 
ance policy,  after  receiving  it,  be- 
comes so  far  in  the  habit  of  dmnk- 
enness  that  he  is  afflicted  with  de- 
lirium tremens,  the  policy  is  for- 
feited and  there  can  be  no  recoveiT 
upon  it. 

Aetna   Life   Ins.   Co.   v.   SnlUvan. 
9  Ky.  Opin.  43. 

(E)    NONPAYMENT  OF   PREMIUMS 
OR  ASSESSMENTS. 

§349.  Default  as  ground  of  forfeiture 
In  general. 
Actual    notice    of   assessment  was 
all  that  the  charter  required,  and  if 
appellant  neglected  to  pay  the  same, 
he  must  be  regarded  as  electing  to 
suspend  his  right  to  collect  his  policy 
of  insurance,   such  suspension  being 
an  essential  part  of  the  contract. 
Bronger  v.  Hope  Insurance  Com- 
pany, 5  Ky.  Opin.  18. 

Where  the  charter  provides  that  if  a 
member  neglects  to  pay  an  assess- 
ment for  thirty  days  after  it  should 
become  payable,  he  is  excluded  from 
all  benefits  under  his  insurance,  it 
constitutes  notice  of  the  contract  b^ 
tween  the  company  and  the  member 
and  is  in  no  sense  a  forfeiture  of  his 
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interest  in  the  company,  but  it  is  an 
equitable  limitation  on  the  right  of 
the  first  to  break  the  covenant  to  re- 
cover on  it. 

Merhoff  v.  Hope  Ins.  Co.,  5  Ky. 
Opin.  110. 

Where  a  life  insurance  policy  pro- 
vides that  failure  to  pay  a  premium 
when  due  renders  the  policy  void,  and 
it  is  shown  that  such  failure  occurred, 
there  can  be  no  recovery  on  such 
policy. 

Southern    Mut.    Life    Ins.    Co.    v. 
Downs,  8  Ky.  Opin.  879. 

§  363.  Rights  of  iriMired  after  default. 

§  370. Actions. 

Where  in  a  suit  on  an  insurance 
policy,  the  company  claims  a  forfeiture 
on  account  of  a  failure  to  pay  a  pre- 
mium, the  burden  is  on  the  plaintiff 
to  show  that  the  right  to  forfeit  had 
been  waived  by  the  company,  or  that 
the  a.ereeraent,  if  any  was  made,  to  ex- 
tend the  time  of  payment  had  been 
waived  by  the  company. 

Southern    Mut.    Life    Ins.    Co.    v. 
Downs,  8  Ky.  Opin.  879. 

§381.  Form  and  requisites  of  express 
waiver. 

§382^ In   o^ncral. 

The  insurance  company  may  waive 
the  payment  of  a  premium  when  due, 
or  it  may  insist  that  the  contract  of 
insurance  had  terminated  by  the  fail- 
ure to  pay  premium  when  due;  but 
the  company  can  not  compel  the  in- 
sured to  keep  the  policy  alive  by  the 
payment  of  the  premium,  and  the  in- 
sured could  not  compel  the  company 
to  accept  payments  after  the  time  it 
became  due. 

Curd  V.  Commonwealth  Mut.  Life 
Ins.  Co.,  8  Ky.  Opin.  815. 

XIII.    EXTENT   OF  LOSS   AND   LIA- 
BILITY OF  INSURER. 

(B)     INSURANCE      OF      PROPERTY 
AND  TITLES. 

§498.  Value  of  property  destroyed. 

§500. Valued  policies. 

The  presumption  can  not  be  in- 
dulged from  the  fact  that  the  applicant 
has  inserted  an  estimated  value  of 
the  property,  that  the  policy  is  a 
valued  policy,  thus  closing  all  investi- 


gation as  to  the  amount  of  the  loss, 
since  a  valued  policy  must  be  a  mat- 
ter of  contract. 

Phoenix  Ins.  Co.  v.  Hugh  Haynes, 
7  Ky.  Opin.  643. 

A  valued  policy  is  one  in  which  the 
value  of  the  property  insured  has  been 
agreed  upon  by  the  parties,  and  the 
agreement  inserted  therein,  such 
valuation  being  in  the  nature  of 
liquidated  demands,  and  in  case  of 
total  loss,  no  proof  of  actual  dam- 
ages is  admissible. 

Phoenix  Ins.  Co.  v.  Hugh  Haynes, 
7   Ky.   Opin.   643. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

§542.  Statements  or  proofs  of  loss  of 
or  damage  to  property. 

The  failure  of  an  insurance  com- 
pany to  require  exact  proof  of  loss, 
and  the  reliance  upon  the  failure 
to  pay  the  premium  promptly,  was 
a  waiver  of  the  requirement  in  the 
policy  as  to  the  manner  of  the  proof 
of  loss. 

Continental  Insurance  Co.  v.  Ran- 
'     dolph,  11  Ky.  Opin.  125. 

In  case  of  a  fire  consuming  all  the 
goods  in  a  store  room  a;nd  all  the 
books  and  accounts  of  the  insured, 
proof  by  the  insured  and  his  clerk 
by  affidavits  showing  such  fact  and 
the  amount  and  value  of  property  de- 
stroyed, according  to  their  recollec- 
tions, is  sufficient,  especially  where 
the  company  is  defending  on  another 
ground. 

Aetna  Ins.  Co.  v.  Strickle,  11  Ky. 
Opin.  417. 

§544.  Production  of  documentary  evi- 
dence. 
The  insured's  right  of  recovery  is 
not  affected  by  its  failure  to  produce 
its  books,  where  it  is  shown  that  the 
books   were   destroyed. 

United   Life,   Fire   &   Marine   Co. 
V.  Von  Bories,  6  Ky.  Opin.  644. 

§554.  Estoppel  or  waiver  as  to  notice 
and  proofs  or  defects  and  ob- 
jections. 

§555. In  general. 

Where  proof  of  loss  was  not  made 
out  in  exact  accordance  with  the 
policy,   but  the   insurer   did   not   call 
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upon  the  insured  to  correct  it»  and 
the  insurer  retained  the  proof  of  loss 
for  three  months  without  objection, 
the  insured  had  the  right  to  conclude 
that  mere  formal  objection  would  not 
be  insisted  upon. 

United  Life,  Fire  &  Marine  Co.  v. 
Von  Bories,  6  Ky.  Opin.  644. 

Where  an  insurance  company  re- 
fuses to  pay  a  loss  on  other  grounds 
than  its  failure  to  receive  notice  and 
proof  of  loss,  and  goes  into  court  ask- 
ing for  a  cancellation  of  the  policy,  it 
can  not  Justify  itself  by  showing  that 
proper  proof  had  not  been  made  of 
such  loss. 

Home   Ins.   Co.   of  New   York  v. 
Gaddis  &  Co.,  10  Ky.  Opin.  18. 

XV.   ADJUSTMENT   OF  LOSS. 

§569.  Agreement  for  appraltal  or  ar- 
bitration. 
A  written  stipulation  in  an  insur- 
ance policy  that  where  a  difTerence 
shall  arise  relative  to  the  amount  of 
the  loss  and  there  is  no  fraud  sus- 
pected, such  difference  shall  be  sub- 
mitted to  arbitration,  does  not  require 
that  any  other  question  concerning 
recovery  on  the  policy  shall  be  sub- 
mited  to  arbitration. 

Royal  Ins.   Co.  v.   Waters,  8  Ky. 
Opin.   772. 

XVI  RIGHT  TO  PROCEEDS. 

§  584.  Life    or   accident    policy    desig- 
nating beneficiary. 

§590. Rights  of  creditors. 

Creditors  of  the  husband  have  no 
cause  of  action  against  a  widow  who 
has  received  insurance  money  on  a 
policy  made  payable  to  her,  purchased 
by  her  husband. 

Smith  V.  Eubank,  8  Ky.  Opin.  780. 

§591.  Life  policy  for  benefit  of  cred- 
itor. 
Where  a  creditor  holds  a  policy  on 
the  life  of  his  debtor  as  security  for 
the  debt,  under  a  contract  whereby 
the  insured  has  an  interest  in  the 
policy,  the  administrator  of  the  in- 
sured is  entitled  to  the  fund  arising 
out  of  the  policy  subject  to  the  claim 
of  the  creditor. 

Whittacker's  Admr.  v.  Howard,  7 
Ky.  Opin.  542. 


Where  a  debtor  has  taken  out  in- 
surance to  secure  his  indebtednesb, 
and  after  a  fire  has  coUected  the  in- 
surance, it  should  be  prorated  among 
all  creditors. 

Boyd  V.  Tabb,  13  Ky.  Opin.  1008. 

XVIII.  ACTIONS  ON  POUCIES. 

§608.  Nature  and  form  of  rennedy. 

An  action  founded  upon  an  insur- 
ance policy  executed  and  delivered, 
and  also  upon  a  contract  for  insur- 
ance not  evidenced  by  a  policy  is  cos* 
nizable  in  the  common-law  court,  and 
should  be  instituted  and  prosecuted 
on  the  ordinary  docket. 

Maloney   v.    St.    Louis    Mut  Life 
Ins.  Co.,  6  Ky.  Opin.  270. 


§614.  Defenses. 

§615. in  general. 

Where  an  insurance  company  re- 
fuses to  pay  a  loss  because  it  claims 
that  the  insured  burned  the  property 
insured,  the  failure  of  the  insured  to 
make  proper  proof  of  loss  within  a 
reasonable  time  can  not  be  relied  upon 
as  a  defense. 

Aetna  Ins.  Co.  v.  Strickle,  11  Ky. 
Opin.  417. 

§618.  Venue. 

Where  an  insurance  company  which 
had  not  complied  with  the  law  of 
Kentucky,  executed  a  policy  to  a  citi- 
zen, executed  a  policy  to  a  citizen  of 
Kentucky,  took  her  premium  note 
therefor  and  delivered  the  policy  to 
her  in  the  state  of  Ohio,  recovery 
may  be  had  on  such  policy  either  in 
the  state  of  Ohio  or  in  Kentucky. 
Bowen  v.  National  Ins.  Co.,  7  Ky. 
Opin.  653. 

§628.  Declaration,  complaint,  or  peti- 
tion. 

§631. Setting     forth    or    annexing 

policy  and  accompanying  docu- 
ments. 
Where  a  suit  is  instituted  on  an 
insurance  policy  and  the  insurance 
company  obtained  a  rule  against  the 
plaintifT  to  file  the  policy,  it  is  a  suf- 
ficient excuse  under  Civ.  Code  1876, 
§  120,  for  the  plaintiff  to  show  that  the 
policy  was  not  and  never  had  been  in 
her  possession  or  under  her  control, 
that  it  was  in  the  possession  and  un- 
der the  control  of  another  in  a  foreign 
state,  and  that  plaintiff  had  made  ef- 
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forts  to  obtain  it  but  had  been  unable 
to  do  so. 

Bacon's  Admx.  v.  Mutual  Benefit 
Life  Ins.  Co.,  12  Ky.  Opin.  693. 

§645.  Issues,   proofs,  and  variance. 

A  variance  between  the  policy  and 
the  application  as  to  the  description 
of  the  property  is  unavailable  to  the 
company,  it  being  its  duty  in  filling 
out  the  policy  to  describe  it  to  a  com- 
mon intent;  for  which  error  they  are 
at  fault,  and  not  the  insured. 

Kentucky  Insurance  Company  v. 

Jones,  2  Ky.  XDpin.  545. 
§646.  Presumptions    and     burden     of 

proof. 

The  burden  is  on  an  insurance  com- 
pany, when  it  cl^arges  the  Insured 
with  having  made  false  representa- 
tions to  induce  the  company  to  insure 
his  life,  to  prove  the  falsity  of  such 
representations,  and  while  representa- 
tions so  made  are  warranties  they  will 
not  be  extended  by  implication  to 
cover  a  state  of  case  not  clearly  with- 
in the  purview  of  the  question  asked. 
St.  Louis  Ins.  Co.  v.  King,  9  Ky. 
Opin.  156. 

§647.  Admissibility  of  evidence. 

A  statement  by  an  Insurance  agent 
to  a  third  party  that  plaintiff  was  in- 
sured and  that  there  would  be  no 
trouble  about  his  insurance,  was  held 
not  evidence  against  the  insurance 
company. 

Maloney  v.   St.   Louis   Mut.   Life 
Ins.  Co.,  6  Ky.  Opin.  270. 

§665.  Weight  and  sufficiency  of  evi- 
dence. 
The  evidence  was  held  not  to  show 
that  a  note  given  by  the  applicant  for 
life  insurance  premium  was  accepted 
by  the  agent  of  the  insurance  com- 
pany in  satisfaction  of  the  payment  of 
the  first  premium,  such  payment  be- 
ing a  condition  precedent  to  the  de- 
livery of  the  policy;  and  held  also 
that  there  was  not  sufficient  evidence 
of  a  waiver  of  the  cash  payment  of  the 
first  premium. 

Mississippi  Valley  Life  Ins.  Co.  v. 
Newman,  6  Ky.  Opin.  696. 

Where  an  officer  of  an  insurance 
company  swore  that  the  policy  in  ques- 
sion  was  never  renewed,  a  clip  off  the 
margin  at  the  foot  of  the  application 


is  not  sufficient  to  warrant  the  as- 
sumption that  the  margin  was  clipped 
to  conceal  the  fact  of  the  indorse- 
ment of  a  renewal  of  the  policy. 

Maloney   v.    St.   Louis    Mut.   Life 
Ins.  Co.,  6  Ky.  Opin.  270. 

§666.  Amount  of  recovery. 

In  an  action  on  a  fire  policy  which 
is  not  a  valued  policy,  the  insurer  is 
only  bound  to  make  good  the  amount 
of  the  loss,  and  it  was  error  to  in- 
struct the  jury  that  if  the  property 
was  totally  destroyed  and  the  finding 
is  for  the  insured  the  verdict  should 
be  for  the  full  amount  of  the  policy. 
Phoenix  Ins.  Co.  v.  Haynes,  7  Ky. 
Opin.  643. 

XX.      MUTUAL     BENEFIT      INSUR- 
ANCE. 

(D)     FORFEITURE     OR    SUSPEN- 
SION. 

§  755.  Estoppel     or     waiver     affecting 

right  of  forfeiture. 
Where  a  policy  holder  in  a  mutual 
insurance  company  under  the  rules 
of  the  company  is  required  on  notice 
of  the  death  of  a  member  to  make  a 
small  designated  payment  to  the  com- 
pany within  thirty  days,  and  fails  to 
do  so,  his  membership  may  be  for- 
feited and  can  only  be  reinstated  by 
payment  accepted,  together  with  cer- 
tificate that  the  member  is  in  good 
health;  but  where  the  company,  after 
such  right  to  declare  a  forfeiture  con- 
tinues to  send  notices  to  a  member 
of  assessments  and  continues  without 
question  or  certificate  to  accept  pay- 
ments from  the  member,  it  thereby 
waives  its  rights  thereafter  and  after 
the  death  of  the  member  to  set  up 
such  forfeiture  to  defeat  the  bene- 
ficiaries under  the  policy  from  re- 
covery. 

National  Mutual  Benefit  v.  Jones, 

13  Ky.  Opin.  1084. 

(E)   BENEFICIARIES      AND      BENE- 
FITS. 

§779.  Change  of  beneficiary. 

§780. Right  to  change  in  general. 

Where  a  house  on  mortgaged  real 
estate  is  insured  against  fire,  and 
bums,  the  mortgagor  is  entitled  to  the 
money   collected   from  the   insurance 
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company,  where  no  agreement  exists 
between  thp  parties  that  it  shall  be 
payable  to  the  mortgagee. 

The  Clay  Fire  &  Marine  Ins.  Co. 
V.  Hickman,  12  Ky.  Opin.  738. 

§791.  Amount  of  benefits.  , 

Where  the  charter  of  the  Kentucky 
Masonic  Mutual  Life  Insurance  Com- 
pany provides  what  disposition  is  to 
be  made  of  the  fund  due  from  the  cor- 
poration on  account  of  membership, 
such  provision  governs  in  preference 
to  the  will  of  the  member,  and  the 
widow  can  not  recover  from  the  com- 
pany no  more  than  the  share  provided 
for  widows,  notwithstanding  that  the 
terms  of  her  husband's  will  gave  her 
a  larger  share. 

Kentucky  Masonic  Mut.  Life  Ins. 
Co.  V.  Gates,  10  Ky.  Opin.  302. 


INSURER. 

Common    carrier    insurer    of 
shipped,  see  Carriers,  S  108. 
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INTENT. 

See  Forgery,  S  5. 

An  element  of  larceny,  see  Larceny, 
§  3. 

Felonious   intent,   see   Larceny,   8    3; 

Fraudulent  Conveyances,  §  198. 

In  alteration  of  instrument,  see  Alter- 
ation of  Instruments,  §  11. 

Of  breaking,  see  Burglary,  S  31. 

Of  debtor,  see  Assignments  for  Bene- 
fit of  Creditors,  S  107. 

Of  parties  to  contract,  see  Contracts, 
§  147. 

Of  testator,  see  Wills,  §§  438,  440. 

Parol  evidence  of,  see  Evidence,  9  461. 

To  defraud,  see  Fraudulent  Convey- 
ances, S§  63,  68. 

To  make  advancements,  see  Descent 
and  Distribution,  {  98. 

To  revoke  will,  see  Wills,  8  170. 

Evidence  of,  see  Evidence,  9  108. 

INTEREST. 

I.  RIGHTS     AND     LIABILITIES      IN 
GENERAL. 
9   1.  Nature  and  grounds  in  gen- 
eral. 
9    2.  What  law  governs. 

9    6. Express  contracts. 

9    8.  Compensation     for     use     of 
money. 


9  10. Loans  and  advances. 

9  11. Money  received  for  use  of 


another. 

9  20.  Funds  in  litigation  or  in  cus- 
tody of  the  law. 

9  23.  Time  when  interest  accrues. 
II.  RATE. 

9  28.  What  law  governs. 

9  31.  Liabilities   subject  to  sUtD- 
tory  rate. 

9  32.  Stipulations  as  to  rate. 

9  35. Statement  as   to  rate  is 

contract. 

9  36. Construction    and   opera- 
tion. 

9  37.  After  maturity  of  debt 
IILTIME  AND  COMPUTATION. 

9  39.  Time    from    which    interest 
runs  in  general. 

9  41.  Stipulations  as  to  time. 

9  42. Payment  of  debt  with  in- 
terest in  general. 

9  46.  Demand  for  payment  of  prin- 
cipal. 

9  48.  Suspension. 

9  56.  Mode  of  computation  in  gen- 
eral. 

9  60.  Compound  interest 
IV.  RECOVERY. 

9  61.  Interest  as  incident  to  piin- 
cipaL 

9  64.  Pleading. 

9  65. Allegations  as  to  interest 

See  Usury. 

Calculation  of  interest,  see  Bills  and 

Notes,  9  125. 
On  account,  see  Account,  9  L 
Liability  of  guardian  for  interest  on 

ward's    money,    see    Guardian  and 

Ward,  9  54. 
Promise  to  pay  interest,  see  Bills  and 

Notes,  9  125. 
When  chargeable  against  executor  or 

administrator,    see    Eixecutors  and 

Administrators,  9  478. 


I.     RIGHTS    AND    LIABILITIES    IN 

GENERAL. 

§  1.  Nature  and  grounds  in  general. 

Interest  on  notes  or  bills  of  ex- 
change is  chargeable  at  the  rate  in 
force  in  the  state  where  the  debt  is 
payable,  and  this  should  apply  to  Judg- 
ment of  foreclosure. 

Ross  V.  Brannin,  Sunmiers  &  Co., 
3  Ky.  Opin.  528. 
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§  2.  What  law  governs. 

When  payments  are  given  upon 
property,  either  by  will  or  deed,  the 
ordinary  meaning  attached  to  such 
language  would  be,  that  the  payments 
were  to  bear  no  interest. 

Coons  V.  Coons,  Exr.,  4  Ky.  Opin. 
663. 

%6» Express  contracts. 

Rent  after  It  is  due  carries  Interest 
like  other  obligations  originating  in 
contract. 

Lowe  V.  Thornton's  Heirs,  1  Ky. 
Opin.  8. 

§8.  Compensation  for  use  of  money. 

§  10. Loans  and  advances. 

Where  a  commission  merchant  ad- 
vances money  to  his  customer  to  be 
used  in  buying  and  shipping  to  him 
tobacco  to  sell  on  commission,  he  re- 
ceiving  only  the  commission,  in  a  set- 
tlement of  this  account  he  is  entitled 
to  recover  interest  on  his  money  thus 
advanced. 

Boughner  v.  Brooks,  13  Ky.  Opin. 
950. 

§11. Money  received  for  use  of  an- 
other. 
A  trustee  of  a  fund  to  be  applied  to 
a  certain  purpose  can  not  be  allowed 
to  hold  the  trust  fund  for  fifteen  or 
twenty  years  without  making  the  ap- 
plication of  the  fimd  and  avoid  pay- 
ment of  interest  thereon. 

Stewart's  E3xr.  v.  Stewart,  7  Ky. 
Opin.  123. 

§20.  Funds  in  litigation  or  in  custody 
of  the  iaw. 
Where,  by  a  consent  order,  a  party 
was  permitted  to  withdraw  money  paid 
into  court  and  use  it,  he  must  account 
for  interest  thereon. 

Smith  V.  Donley,  7  Ky.  Opin.  616. 

§23.  Time  when  interest  accrues. 

Where  a  contract  provides  for  the 
payment  of  interest  until  maturity, 
there  is  no  agreement  to  pay  interest 
annually;  and  after  the  maturity  of  an 
obligation  to  pay  money  it  will  only 
bear  legal  interest  unless  there  is  an 
express  agreement. 

Colcored   v.   Arnold's   Committee, 
10  Ky.  Opin.  100. 
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II.    RATE. 

§  28.  What  iaw  governs. 

Where   plaintiff   falls   to   offer  evi- 
dence as  to  the  place  where  the  notes 
were  executed,  it  is  error  to  adjudge 
10  per  cent.  Interest  on  the  debts. 
Moberly  v.  Moberly,  6  Ky.  Opin. 
77. 

§31.  Liabilities  subject  to  statutory 
rate. 
In  an  action  to  enforce  a  vendor's 
lien,  it  was  held  that  Interest  may  be 
allowed  at  the  rate  of  eight  per  cent, 
per  annum. 

Estill  V.  BlackweU,  7  Ky.  Opin.  21. 

The  burden  of  proof  is  on  the  party 
charged  with  a  debt  created  in  an- 
other state  to  show  the  rate  of  inter- 
est where  the  note  or  contract  was 
executed. 

Chalfant   &   Morris  v.  Asbury^   5 
Ky.  Opin.  241. 

Where  the  note  sued  on  was  exe- 
cuted in  the  state  of  Ohio,  and  appel- 
lants insist  that  no  judgment  could 
be  rendered  for  the  interest  without 
first  ascertaining,  without  proof,  the 
rate  of  interest  in  that  state,  any  in- 
debtedness Incurred  or  evidenced  by 
judgment  or  decree  rendered  out  of 
this  state  shall  be  presumed,  unless 
the  contrary  be  shown,  to  bear  like  in- 
terest as  if  it  had  been  Incurred  in 
this  state. 

Chalfant   &  Morris  v.  Asbury,  5 
Ky.  Opin.  241. 

Where  a  promise  in  a  note  is  to  pay 
ten  per  cent,  interest  from  date,  the 
note  after  its  maturity  will  draw  only 
the  legal  rate  of  interest. 

McDonald  v.  Green,  12  Ky.  Opin. 
62. 

In  the  distribution  of  a  debtor's  es- 
tate, sureties  who  have  paid  the  debt- 
or's debts  and  are  preferred  by  a  mort- 
gage are  not  allowed  ten  per  cent,  on 
their  claim,  but  they  are  entitled  only 
to  the  legal  rate  of  Interest. 

Bristow   V.   Peters,   12   Ky.   Opin. 
750. 

§  32.  Stipuiations  as  to  rate. 

A  rate  of  interest  of  10  per  cent., 
promised  in  a  purchase-money  note, 
is  not  for  the  loan  or  forebearance  of 
money  or  other  thing;  but  is  as  much 
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a  part  of  the  same  as  the  principal 
itself. 

Carter  v.  Kinslair,  1  Ky.  Opin.  322. 

In  a  suit  on  a  note,  plaintiff  can  not 
recover  ten  per  cent.  Interest  by  show- 
ing that  defendant  promised  to  pay 
that  rate,  where  the  agreement  was 
not  in  writing. 

Choice  v.  King,  8  Ky.  Opin.  115. 


§35^ 


-Statement  at  to  rate  in  con- 


tract. 
Where  a  note  is  drawn  one  day 
after  date  with  10  per  cent,  interest 
from  date,  it  will  be  held  that  the  par- 
ties intended  to  contract  for  that  rate 
from  date  until  paid,  there  being  no 
appreciable  time  between  the  date  of 
the  note  and  the  time  it  becomes  due. 
Moore  v.  Miller,  10  Ky.  Opin.  736. 

§  36.^— Construction  and  operation. 

Where  a  note,  as  originally  exe- 
cuted, called  for  six  per  cent,  inter- 
est, and  on  renewal,  and  before  the 
law  increasing  the  rate  of  conven- 
tional interest  went  into  effect,  the 
maker,  in  consideration  of  the  re- 
newal, agreed  to  pay  ten  per  cent,  in- 
terest, recovery  can  only  be  had  for 
six  per  cent,  interest 

Henry  v.  Davis,  7  Ky.  Opin.  315. 

Where  a  Judgment  drawing  ten  per 
cent,  interest  is  replevied,  the  replevin 
bond  may  be  legally  taken  drawing 
the  same  rate  of  interest. 

Gear  v.  Louisville  Bank  Co.,  9  Ky. 
Opin.  114. 

§  37.  After  maturity  of  debt. 

Where  a  note  due  in  one  year  with 
ten  per  cent,  interest  from  date  is 
not  paid  when  due,  it  will  only  draw 
six  per  cent,  interest  after  due,  for 
the  reason  that  the  maker  did  not  con- 
tract to  pay  any  interest  after  the  note 
should  become  due,  or  until  it  should 
be  paid. 

Griffin's    Exr.    v.    Barnes,    8    Ky. 
Opin.  783. 

Where  the  makers  of  a  note  agree 
to  pay  ten  per  cent,  interest  from  date 
until  the  note  is  due,  there  is  no  prom- 
ise to  pay  such  rate  after  due,  and  the 
holder  can  only  recover  six  per  cent, 
interest  after  maturity. 

Heinrlch  v.  Booker,  8  Ky.  Opin. 
811. 


A  note  bearing  ten  per  cent  inter- 
est, not  providing  that  it  shall  draw 
such  interest  from  date  until  paid, 
only  draws  the  legal  rate  of  interest 
from  the  date  of  its  maturity,  and  it 
is  error  to  compute  ten  per  cent  in- 
terest thereon  after  judgment 

Spradling   v.    Hazelrigg's   Admr, 
10  Ky.  Opin.  709. 

Where  a  note  is  executed  on  a 
named  day,  and  made  payable  one 
year  after  date  with  ten  per  cent  in- 
terest from  date,  it  is  error  to  enter 
Judgment  for  ten  per  cent  from  the 
date  of  the  note  until  a  time  lon^ 
after  its  maturity;  but  Judgmoit 
should  have  been  entered  for  the  prin- 
cipal and  interest  at  the  named  rate 
for  one  year  and  with  six  per  cent 
interest  thereafter. 

Cottrell  V.  Barnes,   10  Ky.  Opin. 
901. 

In  the  absence  of  a  promise  to  pay  a 
given  rate  of  interest  until  the  note 
is  paid,  it  is  the  law  that  the  note  will 
draw  the  designated  interest  until  ma- 
turity, and  after  maturity  only  the  rate 
established  by  the  statute. 

Shanks  v.  Stephens,  13  Ky.  Opin. 
179. 

III.     TIME  AND   COMPUTATION. 

§39.  Time  from   which    Interest  runs 
in  general. 
Where  money  is  payable  on  demand, 
interest  runs  only  from  the  date  of  the 
demand. 

Shepperd  v.  Bowling,  6  Ky.  Opin. 
197. 

A  note  providing,  "not  to  be  paid  in 
money,  but  land  at  my  death,"  will  not 
carry  interest  until  that  contingency 
happens. 

Miller  v.  Miller's  Devisees,  3  Ky. 
Opin.  552. 

The  money  being  due  at  the  time 
the  appellant  entered  and  appropri- 
ated appellee's  land,  he  is  entitled  to 
interest  from  that  date. 

Louisville  &  N.  R.  Co.  v.  Monin.  3 
Ky.  Opin.  405. 

In  a  suit  by  the  commonwealth  for 
Judgment  against  the  sureties  on  a 
sherifT's  bond,  for  back  taxes  assessed, 
interest    should   not   be    allowed   on 
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same  prior  to  the  date  of  such  bond. 
Campbell    v.     Commonwealth,     3 
Ky.  Opin.  243. 

In  a  suit  for  recovery  of  amount  due 
for  sale  of  a  consignment  of  tobacco, 
Interest  should  be  allowed  on  the  ac- 
count from  the  time  it  should  have 
been  paid,  and  not  from  the  date  of 
filing  the  suit. 

Roach  V.  Scott,  3  Ky.  Opin.  90. 

By  the  terms  of  the  writing  evidenc- 
ing the  sale  as  to  appellant,  the  pur- 
chase money  was  not  due  appellee 
until  he  performed  the  conditions 
precedent  of  having  the  land  run  out 
and  a  sufficient  deed  made,  and  inter- 
est on  the  deferred  payment  did  not 
begin  to  run  until  that  was  done. 

Butts   V.   Hazelrigg,   5   Ky.   Opin. 
221. 

Where  land  is  to  be  paid  for  at  the 
time  the  amount  thereof  is  ascertained 
by  survey,  no  interest  is  collectible 
prior  to  survey. 

Woods  V.  Woods,  8  Ky.  Opin.  6. 

§41.  Stipulations  as  to  time. 

§  42< Payment  of  debt  with  Interest 

in  general. 
The  contract  expressed  in  a  note 
dated  and  payable  twelve  months  after 
date,  with  ten  per  cent,  interest  per 
annum,  is  a  contract  to  pay  interest 
at  the  named  rate  for  twelve  months 
from  date,  but  not  to  pay  such  inter- 
est until  the  note  is  paid. 

Cunningham    v.    Carrico,    11    Ky. 

Opin.  102. 

§46.  Demand  for  payment  of  principal. 
A  demand  for  money  unlawfully  col- 
lected not  being  necessary,  interest 
should  be  allowed  from  the  time  the 
money  was  collected. 

Nutter  v.  Miller,  7  Ky.  Opin.  367. 

§48.  Suspension. 

The  deposit  with  the  clerk  of  a  fund 
owing,  and  part  of  which  had  been 
attached,  without  an  order  of  court, 
will  not  stop  the  running  of  Interest 
thereon,  as  to  that  part  outside  of 
amount  attached. 

Adams'    Exr.    v.    Murray,    3    Ky. 
Opin.  115. 

§56.  Mode  of  computation  In  general. 
A  party  can  not  be  heard  to  com- 
plain of  the  manner  of  calculation  of 


interest,  where  he  is  required  to  pay 
a  less  sum  than  he  owes. 

Calhoun  v.  City  of  Paducah,  6  Ky. 
Opin.  482. 

The  legal  manner  to  calculate  inter- 
est on  a  note  is  down  to  the  first  pay- 
ment; and,  if  the  payment  be  equal 
to  or  larger  than  the  interest,  apply 
the  payment  first  to  the  discharge  of 
the  interest  and  the  remainder  to  a 
discharge  of  the  principal,  as  a  cred- 
itor has  the  legal  right  to  have  the 
interest  discharged  before  the  princi- 
pal shall  be  reduced. 

McCormick  v.  Morton,  1  Ky.  Opin. 
504. 

If  interest  is  charged  and  paid  on  a 
debt  at  the  rate  of  ten  per  centum 
per  annum,  it  is  right  to  allow  inter- 
est at  this  rate  on  payments  made. 
Austin  V.  Bullitt,  3  Ky.  Opin.  47. 

§60.  Compound  interest. 

When  installments  of  interest,  wMch 
are  specified  in  an  obligation,  mature, 
they  become  subsisting  debts  then 
due,  with  attributes  of  principal,  and 
carry  interest  as  such. 

Tinsley  v.  Fielder's  Admr.,  2  Ky. 
Opin.  229. 

IV.     RECOVERY. 

§61.  Interest  as  incident  to  principal. 
If  plaintiff  can  recover  on  a  promise 
to  pay  a  debt  after  discharge  in  bank- 
ruptcy, he  is  entitled  to  recover  inter- 
est as  well  as  principal. 

Worsham's  Admr.  v  Miller,  8  Ky. 
Opin.  19. 

§64.  Pleading. 

§65.— Allegations  as  to  interest. 

Where  in  a  suit  Interest  claimed 
does  not  exceed  the  rate  allowed  by 
Kentucky  statutes,  it  is  not  necessary 
for  the  creditor  to  aver  and  prove  the 
laws  of  the  place  of  the  contract; 
since,  if  by  those  laws  the  contract  is 
usurious,  that  fact  must  be  set  up  by 
the  defendant  as  a  defense. 

Bennett    v!    Brown,    9    Ky.    Opin. 
162. 


INTERLOCUTORY   ORDERS. 
Appeal  from,  see  Appeal,  §  67. 
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INTERPLEADER 

How  made  part  of  record  on  appeal, 
see  Appeal,  S  683. 


INTERROGATORIES. 

To  Jury,  see  Trial,  IX,  B. 

INTERVENTION. 

See  Parties,  fi  37. 

In  attachment  proceeding,  see  Attach- 
ment, §9  280,  290. 

Persons  entitled  to  intervene,  see  Par- 
ties, §S  40,  42. 

INTOXICATING  LIQUORS. 

1.  POWER  TO  CONTROL  TRAFFIC. 
§  5.  States. 
§  6. Legislative  regulation. 

III.  LOCAL  OPTION. 

9  28.  Submission  of  questton  of 
adoption  to  popular  vote. 

§  34. Conduct  of  election. 

§  37. Contests. 

§  38. Resubmission  after  de- 
fective or  invalid  election. 

9  40.  Operation  and  effect  of  adop- 
tion. 

§  41.  Eftect  of  change  of  boundary. 

IV.  LICENSES  AND  TAXES. 

9  45.  Statutory  provisions. 

9  47.  Subjects  of  license  or  tax. 

9  49. Particular  persons  and  oc- 
cupations. 

9  50. Clubs  and  associations. 

9  54.  Necessity  of  obtaining  li- 
cense. 

9  55. In  general. 

9  57.  Eligibility  for  license. 

§  58. Persons. 

9  59. Places. 

9  62.  Proceedings  to  procure  li- 
cense. 

9  69. Questions  considered  and 

discretion  as  to  grant  of  li- 
cense. 

9  71. Grant  or  refusal  of  li- 
cense. 

9  75. Appeal  from  decision. 

9  79.  Conditions  imposed  on  li- 
censee. 

9  82.  Bonds  of  dealers. 

9  87. Liabilities  of  sureties. 

9  88. Actions  for  breach. 

9  89.  Fees  and  taxes. 

9  94. Payment  and  collection. 

9  98.  Nature  of  rights  conferred. 


9  103.  Transfer  of  license. 

9  105.  Revocation  or  forfeiture  of 
rights. 

9  106. ^In  general. 

VI.  OFFENSES. 

9 132.  Applicability  of  provisions 
of  statutes  and  ordinances  in 
general. 

9  133.  Liquors  prohibited. 

9  134. Description   and   proper 

ties. 

9  136. ^Ingredients    in    medical 

preparations. 

9  137.  Manufacture. 

9  146.  Sale  in  general. 

9 148.  Sales  in  local  option  dis- 
tricts. 

9  149.  Sale  without  license. 

9  150. Dealers  in  generaL 

9  152. ^Druggists  or  physicians. 

9  153.  Sales  without  giving  bond. 

9 154.  Sales  by  licensees  not  aa- 
thorized  by  license. 

9  155.  Prescriptions  by  physicians. 

9  157.  Sales  or  gifts  to  prohibited 
persons. 

9  159. ^To  minors. 

9  164.  Sales  in  prohibited  quanti- 
ties. 

9  166.  Persons  liable. 

9  167. In  general. 

9 174.  Continuing  or  separate  of- 
fenses. 
Vin.  CRIMINAL.  PROSECUTIONS. 

9  199.  Indictment,  information,  or 
complaint. 

9  200. ^Requisites      and      soifi- 

clency  in  general. 

9  201. Character,   condition,  or 

occupation  of  accused. 

9  203. ^Knowledge  or  notice. 

9  208. ^Time  as  element  of  <rf- 

fense. 

9  213. Keeping  place  for  un- 
lawful sale  or  maintaining  liQ- 
uor  nuisance. 

9  215. Sale  or  gift 

9  225.  Admissibility  of  evidence. 

9  235. Matters  of  defense. 

9  239.  Instructions. 

9  241.  Appeal. 
XI.  CIVIL  DAMAGE  LAWS. 

9  306.  Pleading. 

I.  POWER   TO   CONTROL  TRAFFIC. 

§5.  States. 

§  6. Legislative  regulation. 

The  legislature  in  the  exercise  of 
the  police  power  of  the  commonwetltlL 
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may  by  enactment  regulate  the  sale  of 
intoxicating  liquors  when  it  deter- 
mines that  such  sales  are  detrimental 
to  public  morals,  and  the  act  of  May  5, 
1884,  entitled  "An  act  to  prohibit  the 
sale  of  spirituous,  vinous  and  malt  liq- 
uors in  Hardin  county"  is  not  in  vio- 
lation of  the  state  constitution. 

Griffin  v.  Commonwealth,  13  Ky. 
Opin.  643. 

While  the  legislature  has  the  power 
to  regulate  the  sale  of  liquors  to  be 
used  as  a  beverage,  or  to  prohibit  its 
sale  for  that  purpose  altogether,  it 
can  not  exercise  that  power  so  arbi- 
trarily as  to  prohibit  the  use  or  sale 
of  it  as  medicine,  but  the  legislature 
has  the  power  to  prohibit  the  sale  of 
liquors  to  be  used  as  a  beverage  only 
because  the  health,  peace  and  order  of 
society  require  it. 

Sarrls  v.  Commonwealth,  13  Ky. 
Opin.  714. 

III.  LOCAL  OPTION. 

§  28.  Submission  of  question  of  adop- 
tion to  popular  vote. 

§34i^ Conduct  of  election. 

The  constitution  provides  that  elec- 
tions shall  be  held  between  6  o'clock 
a.  m.  and  7  o'clock  p.  m.,  but  it  does 
not  follow  that  the  result  is  unlawful 
where  the  polls  are  not  opened  until 
after  six  o'clock. 

Cochran  v.  Hays,  8  Ky.  Opin.  503. 

§  37. Contests. 

An  election  held  in  a  given  district 
to  determine  whether  intoxicating  liq- 
ors  shall  be  sold  therein  can  not  be 
contested  under  the  provisions  of  the 
general  election  law. 

Cochran  v.  Hays,  8  Ky.  Opin.  503. 

§38. Resubmission   after   defective 

or  invalid  election. 
The  law  takes  effect  as  soon  as  the 
certificate  of  the  examining  board  is 
entered    in    the    order    book    of    the 
equity  court, 

Hodge  V.  Commonwealth,  11  Ky. 
Opin.  645. 

The  provisions  of  the  local  option 
law  applies  to  all  persons  including 
distillers  or  manufacturers  of  such  liq- 
uors, the  sale  of  which  is  prohibited 


by  the  law,  whether  licensed  by  the 
United  States  government  or  not. 
Hodge  V.  Commonwealth,  11  Ky. 
Opin.  645. 

§40.  Operation  and  effect  of  adoption. 
The  granting  of  license  to  retail 
spirituous  liquor  is  within  the  discre- 
tion of  the  county  court,  notwithstand- 
ing there  has  been  a  vote  of  the  peo- 
ple on  that  question. 

Brown  v.   Commonwealth,   5   Ky. 
Opin.  250. 

§41.  Effect  of  change  of  boundary. 

Where  the  voters  of  a  district  have 
decided  that  liquors  shall  not  be  al- 
lowed to  be  sold  therein,  it  is  not  with- 
in the  power  of  the  county  court  to 
nullify  such  action  by  changing  the 
boundaries  of  a  district  so  as  to  au- 
thorize sales  to  be  made  in  territory 
in  which  they  have  been  prohibited 
by  the  people's  votes;  but  under  an 
indictment  charging  a  sale  in  district 
No.  9  without  alleging  or  specifying 
the  boundary  in  which  it  was  sold,  so 
as  to  enable  the  court  to  know  that  a 
portion  of  district  No.  9  was  within 
the  district  No.  2  in  which  sales  were 
prohibited,  prima  facie,  the  party  had 
the  right  to  sell  if  licensed  in  district 
No.  9. 

Prater  v.  Commonwealth,  11  Ky. 
Opin.  578. 

IV.     LICENSES  AND  TAXES. 

§45.  Statutory  provisions. 

The  statute  expressly  provides  that 
unless  the  privilege  to  sell  spirituous 
liquors  is  specified  in  the  license  the 
right  to  do  so  can  not  be  implied. 

Salmon  v.  Commonwealth,  9  Ky. 
Opin.  385. 

While  county  courts,  pursuant  to  the 
act  of  February  17,  1866,  were  author- 
ized to  take  bonds  of  coffeehouse  keep- 
ers, such  courts  were  not  authorized 
to  grant  coffeehouse  licenses. 

Millershipp    v.    Commonwealth,    9 
Ky.  Opin.  528. 

Where,  on  March  8,  1871,  the  Gen- 
eral Assembly  repealed  so  much  of  the 
charter  of  the  town  of  Catlettsburg 
as  vested  in  its  trustees  the  right  to 
license  the  sale  of  liquors,  but  on 
March  29,  1882,  the  Legislature  gave 
the  trustees  of  said  town  the  power 
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to  tax  the  sale  of  liquors,  and  required 
that  when  such  tax  was  paid  the  payor 
should  execute  a  bond  in  the  sum  of 
12,000,  conditioned  that  he  would  keep 
an  orderly  house  and  comply  with  the 
laws,  it  in  effect  gave  the  trustees  the 
power  taken  from  them  by  the  former 
act,  and  since  the  latter  act  did  not 
provide  for  the  issuance  of  a  license, 
it  is  held  that  paying  the  tax  and  giv- 
ing the  bond  constitutes  a  license. 
Gallagher  v.  Meek,  12  Ky.  Opin. 
348. 

§47.  Subjects  of  license  or  tax. 
§49. Particular  persons  and   occu- 
pations. 
It  can  not  be  implied  from  the  fact 
that  one  has  a  license  to  keep  a  tav- 
ern that  the  licensee  has  a  right  to 
sell    intoxicating    liquors,    since    the 
right  to  sell  liquors  by  a  tavern  keeper 
can    only    arise    where    the    tribunal 
granting  the  license  specifies  the  privi- 
lege to  sell  liquors  in  the  license,  and 
this  can  not  legally  be  specified  in  a 
territory    where    the    legislature   has 
prohibited  the  sale  of  such  liquors. 
Commonwealth  v.  Edinger,  13  Ky. 
Opin  826. 

§50. Clubs  and  associations. 

Where  a  club  room  is  maintained  in 
which  liquors  are  given  to  the  mem- 
bers, who  at  the  time  of  receiving 
them  are  required  to  sign  a  ticket  and 
thereafter  to  pay  the  sum  named  on 
the  ticket,  and  where  visitors  are  for 
a  time  given  the  privilege  of  members 
in  receiving  liquors  by  signing  tickets 
which  they  must  redeem  at  the  end  of 
the  time  limit,  it  amounts  to  a  sale 
of  such  liquors,  for  which  license  is 
required. 

Pendennis  Club  v.  City  of  Louis- 
ville.  13  Ky.  Opin.   1102. 

A  license  to  sell  intoxicating  liquors 
does  not  preclude  the  holder  thereof 
from  selecting  a  particular  class  of 
persons  as  those  to  whom  alone  he 
will  sell. 

Pendennis  Club  v.  City  of  Louis- 
ville, 13  Ky.  Opin.  1102. 

§54.  Necessity  of  obtaining  license. 

§55. In  general. 

Procuring  a  county  license  to  sell 
intoxicating  liquors  gives  no  right  to 
the  holder  to  sell  such  liquors  in  a 
town,  when  the  trustees  of  the  town 


in  their  discretion  refuse  to  issue  a 
license  therefor. 

Carey  v.  Board  of  Trustees,  Town 
of  Butler.  13  Ky.  Opin.  388. 

§  57.  Eligibility  for  license. 

§  58, Persons. 

Where  a  married  woman  has  exe- 
cuted a  bond  with  security  provided 
by  law,  which  has  been  accepted  and 
approved,  and  has  paid  the  amount  of 
license  tax  fixed  by  town  ordinance  of 
Cave  City,  which  has  been  accepted, 
and  she  offers  to  pay  the  state  tax,  the 
town  may  be  mandated  to  issue  to  her 
a  license,  and  such  license  can  not  be 
refused  because  the  applicant  is  a  mar- 
ried woman. 

Caldwell  v.  Grimes,  13  Ky.  Opin. 
907. 

§  59- Places. 

A  license  to  keep  a  tavern  on  a 
farm  sufficiently  designates  the  place 
and  does  not  confine  the  privilege  to 
any  particular  house,  but  only  require 
that  it  should  be  within  the  limits  of 
the  farm. 

Commonwealth    v.    Smith,    1   Kj. 
Opin.  341. 

A  license  to  keep  a  tavern  in  a  town 
sufficiently  specified  the  place  and 
operated  as  a  personal  franchise  co- 
extensive with  the  boundary  of  the 
town,  and  as  locomotive  as  the  gran- 
tee himself,  and  would  authorize  the 
keeping  of  a  tavern  and  the  retailing 
of  liquors  in  any  house  in  that  town. 
Commonwealth  v.  Smith,  1  Ky. 
Opin.  341. 

§62.  Proceedings  to  procure  license. 
§  69. Questions  considered  and  dis- 
cretion as  to  grant  of  license. 
The  county  court  has  a  large  discre- 
tion in  the  granting  of  a  license  for 
the  keeping  of  a  tavern,  and  such  dis- 
cretion will  not  be  interfered  with 
by  the  Court  of  Appeals,  In  the  ab- 
sence of  a  showing  of  abuse  of  discre- 
tion. 

Adams  v.   Commonwealth,  €  Ky. 
Opin.  688. 

Where,  under  the  law  and  charter 
of  a  town,  the  trustees  are  given  the 
discretion  to  issue  or  refuse  to  issue 
a  license  to  sell  intoxicating  liquors, 
and  they 'do  in  the  exercise  of  such 
discretion  refuse  a  license,  their  ac- 
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tion  can  not  be  controlled   by  man- 
date. 

Carey  v.  Board  of  Trustees,  Town 
of  Butler,  13  Ky.  Opin.  388. 

§71. Grant   or    refusal    of    license. 

A  judge  of  a  county  court  may  au- 
thorize a  tavern-keeper  to  retail  spir- 
ituous liquors  when  he  shall  deem 
it  expedient  to  do  so,  and  such  ac- 
tion is  subject  to  review  only  for 
abuse   of    discretion. 

Commonwealth    v.    Goble,    7    Ky. 
Opin.  469. 

A  merchant,  as  the  term  is  used 
under  the  liquor-license  law,  is  a  per- 
son whose  business  is  that  of  retail- 
ing merchandise  and  one  is  not  a 
merchant  whose  business  it  is  to  sell 
liquors  alone,  and  before  the  county 
court  is  authorized  to  grant  a  license 
to  a  merchant  to  sell  liquors,  it  must 
be  satisfied  that  he  has  not  assumed 
the  name  and  business  of  a  merchant 
with  the  view  and  object  of  obtaining 
a  license  to  sell  spirituous  liquors. 
Pence  v.  Commonwealth,  11  Ky. 
Opin.    593. 

§75« Appeal  from  decision. 

Appeals  from  the  judgment  of  a 
county  court  refusing  to  grant  a  tav- 
ern license  should  be  prosecuted  to 
the  Court  of  Appeals. 

Commonwealth    v.    Fague,    6   Ky. 
Opin.  731. 

§79.  Conditions  Imposed  on  licensee. 
In  granting  a  license  to  sell  liquors 
the  general  assembly  has  a  right  to 
attach  to  it  any  conditions  it  may 
deem  proper,  and  may  hold  the  li- 
censee responsible  for  the  use  made 
of  intoxicating  liquors  sold  by  him, 
and  where  he  accepts  such  a  license 
he  can  not  complain  at  being  so  held 
responsible. 

Blick   V.    Commonwealth,    10    Ky. 
Opin.  335. 

§82.  Bonds  of  dealers. 

§87< Liabilities   of   sureties. 

A  surety  on  the  bond  of  tavern 
keepers  cannot  be  prosecuted  under 
an  Indictment  alleging  an  "offense  of 
a  breach  of  tavern  bond,"  since  a 
surety  is  not  subject  to   indictment; 


he  can  only  be  proceeded  against  un- 
der a  civil  action. 

Keen    v.    Commonwealth,    2    Ky. 
Opin.  543. 

§88. Actions  for  breach. 

A  proceeding  for  breach  of  tavern 
keeper's  bond,  being  a  prosecution, 
not  for  a  misdemeanor,  but  for  a 
mere  breach  of  his  obligation  to  re- 
cover the  statutory  penalty,  is  not 
the  subject  of  an  indictment,  which  is 
an  accusation  by  a  grand  jury  charg- 
ing a  person  with  the  commission  of 
a  pubic  offense. 

Keen    v.    Commonwealth,    2    Ky. 
Opin.  543. 

§89.  Fees  and  taxes. 

§94. Payment  and  collection. 

In  a  suit  to  enforce  payment  for  a 
license  to  sell  liquor^  the  allegations 
in  the  petition  musf  show  that  the 
town  trustees  had  the  lawful  author- 
ity to  require  of  defendant  the  sum 
alleged  owing  for  the  license  and  the 
defendant  had  promised  to  pay  there- 
for. 

Witty  V.  Edmonton,   2   Ky.   Opin. 
468. 

§98.  Nature  of  rights  conferred. 

The  right  to  sell  spirtuous,  vinous 
and  malt  liquors  does  not  Impliedly 
confer  the  right  to  keep  a  coffee 
house. 

City   of  Louisville  v.   Templeton, 
6  Ky.  Opin.  630. 

§  103.  Transfer  of  license. 

One  having  obtained  a  license  to 
retail  spirituous  liquors  in  a  certain 
house,  and  not  choosing  to  exercise 
the  privilege  himself,  gave  it  to  the 
appellee,  who  was  indicted  for  re- 
tailing under  such  license,  it  was  held 
that  appellee  had  not  violated  the  law 
against  retailing  spirituous  liquors 
without  a  license. 

Commonweallh     v.     Gill,     2     Ky. 
Opin.  136. 

§  105.  Revocation      or     forfeiture      of 
rights. 

§106. In   general. 

And  an  appeal  from  the  judgment 
of  the  county  court  for  suspending 
such  license,  being  of  a  penal  nature, 
should  have  been  taken  to  the  crim- 
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inal  court,  since  the  circuit  court  had 
no  jurisdiction  in  such  appeal. 

Commonwealth  y.  Bright,  10  Ky. 
Opin.  684. 

The  county  court  is  authorized  by 
a  lawful  proceeding  to  suspend  the 
license  of  a  tavern  keeper  and  de- 
prive him  of  his  business  under  it, 
but  since  March  13,  1876,  when  the 
general  assembly  created  a  criminal 
court  for  the  counties  of  Fleming, 
Morgan,  Nicholas,  Lewis,  Rowan  and 
Greenup,  and  took  away  from  the  cir- 
cuit courts  of  said  counties  Jurisdic- 
tion in  criminal  cases  or  penal  causes. 
Commonwealth  v.  Bright,  10  Ky. 
Opin.   684. 

VI.     OFFENSES. 

§  132.  Applicability    of    proviaions    of 
statutes  and  ordinances  in  gen- 
eral. 
Where  one  holds  a  license  as  a  mer- 
chant to  sell  liquor  in  quantities  of 
not  less  than  a  quart,   "to  be  taken 
off  and  drank  elsewhere  than  on  his 
premises   or   adjacent   thereto,"   sells 
such  liquors,  and  the  purchaser  takes 
them   into    the   highway    adjacent   to 
the  seller's  premises  and  drinks  them 
there,  the  seller  is  guilty  of  a  viola- 
tion of  the  statute  against  keeping  a 
tippling  house. 

Blick   V.    Commonwealth,    10   Ky. 
Opin.  335. 

The  statutes  prohibiting  the  sale  of 
spirituous,  vinous  and  malt  liquors 
without  a  license,  are  not  Intended  to 
interfere  with  the  traffic  of  fruits  pre- 
served in  liquors,  but  if  under  the 
pretense  of  selling  fruits  one  should 
in  fact  be  selling  liquors  he  would 
be  held   liable. 

Holland     v.     Commonwealth,     13 
Ky.  Opin.  599. 

§  133.  Liquors  prohibited. 
§  134.-^~De8cription  and  properties. 
Where  upon  a  charge  for  selling 
intoxicating  liquors  it  is  shown  that 
the  accused  sold  "Bitters,"  which  the 
buyer  drank  as  a  beverage  and  which 
contained  a  large  per  cent,  of  alco- 
holic liquor,  the  jury  is  warranted  in 
finding  the  accused  guilty;  and  an  in- 
struction by  the  court  to  find  him 
not    guilty    is    erroneous,     since    the 


cause  should  have  been   left  to  the 
jury  to  determine. 

Commonwealth  v.  Minor,  10  Kj. 
Opin.  384. 

§  136. Ingredients       In       medicinal 

preparations. 
Where,  in  the  trial  of  one  charged 
with  selling  intoxicating  liquors,  it  is 
shown  by  the  evidence  that  "Grave's 
Bitters"  were  sold  and  drank  by  the 
purchaser  as  a  beverage,  and  that 
such  bitters  contained  a  large  per 
cent  of  alcohol,  the  court  should 
charge  the  jury  that  if  the  bitterB 
contained  alcoholic  liquor  and  was  so 
compounded  as  to  render  it  fit  for  use 
as  a  beverage,  they  should  find  the 
defendant  guilty,  although  they  mi£^t 
believe  it  also  contained  drugs  which 
made  it  also  a  medicine. 

Commonwealth   v.   Minor,  10  Ky. 

Opin.  384. 

§  137.  Manufacture. 

Under  §  118  of  the  charter  of  the 
city  of  Louisville,  the  right  of  a  man- 
ufacturer of  liquors  to  sell  same  as 
a  merchant,  does  not  give  him  the 
privilege  of  setting  up  and  maintain- 
ing, free  from  municipal  control,  a 
cofTee  house,  merely  because  he  re- 
tails only  liquors  manufactured  by 
him. 

City  of  Louisville   v.  Templeton. 
6  Ky.  Opin.  630. 

§  146.  Sale  in  general. 

Where  the  proprietor  of  a  place 
where  intoxicating  liquors  are  sold 
was  present  and  saw  his  bartender 
sell  liquor  in  violation  of  law,  he  is 
guilty  the  same  as  if  making  the  sale 
himself. 

Commonwealth   v.  Hardin,  8  Ky. 
Opin.  724. 

It  is  no  offense  either  at  common 
law  or  under  the  statute  to  sell 
whisky  in  any  quantity  without  li- 
cense, unless  the  person  so  selling 
is  a  merchant  or  unless  the  liquor  is 
sold  to  be  drunk  upon  the  premises 
or  adjacent   thereto. 

Commonwealth  v.  Simrall,  11  Ky. 
Opin.  334. 

One  can  be  punished  for  selling 
liquor  by  retail  when  it  was  drunk 
upon  adjacent  premises,  whether  such 
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premises  were   under  his  control  or 
not. 

Varble  v.  Commonwealth,  11  Ky. 
Opin.   570. 

In  a  charge  against  one  for  selling 
spirituous,  vinous  or  malt  liquors  in 
Greenup  county,  under  the  provisions 
of  2  Sess.  Acts  (1878),  ch.  1062,  §  2, 
it  is  not  necessary  for  the  state  to 
show  that  the  defendant  has  been 
guilty  of  twice  selling  such  liquor  in 
order  to  convict,  but  it  is  competent  to 
show  any  number  of  sales  which  he 
may  have  made  to  the  person  named 
in  the  indictment  within  one  year 
prior  to  the  finding  of  the  indictment. 
Bergmeyer  v.  Commonwealth,  11 
Ky.  Opin.  648. 

§  148.  Sales  in  local  option  districts. 
Under  an  indictment  for  selling 
spirituous  liquors  in  a  named  dis- 
trict, evidence  that  the  sale  was 
made  in  another  district  should  be 
excluded. 

Prater  v.  Commonwealth,  11  Ky. 
Opin.  578. 

§  149.  Sale   without   license. 

An  order  of  the  court  authorizing 
one  to  keep  a  tavern  does  not  license 
such  keeper  to  sell  spirituous  liquors; 
since  the  privilege  of  selling  liquors 
can  not  be  implied,  and  before  the 
licensee  is  given  such  authority  it 
must  be  specified  in  the  license. 
Gill  V.  King,  9  Ky.  Opin.  873. 

Any  tavern  keeper  or  merchant  who 
sells  spirituous  liquors  without  having 
obtained  a  license  to  do  so  is  guilty 
of  violating  the  law. 

Pence   v.   Commonwealth,   11   Ky. 
Opin.  593. 

§  150. Dealers   in    general. 

In  a  charge  of  selling  spirituous 
liquors  under  Gen.  Stat.,  ch.  92,  art.  3, 
§  5,  without  a  license,  it  is  not  nec- 
essary to  set  forth  the  fact  showing 
that  accused  was  a  merchant  within 
the  meaning  of  the  statute,  nor  that 
the  sale  was  made  in  the  line  of  his 
business  as  a  merchant. 

Vinnan  v.  Commonwealth,  10  Ky. 
Opin.  2. 

A  merchant  is  one  who  sells  or 
deals  in  goods,  wares  and  merchan- 


dise, and  it  is  not  necessary  that  he 
should  have  a  fixed  place  of  business 
in  order  to  be  guilty  of  selling  liquor 
as  a  merchant  without  a  license,  un- 
der the  statute  prohibiting  such  sales 
by  unlicensed  merchants. 

Thernerling     v.      Commonwealth, 
10  Ky.  Opin.  9. 

One  not  an  employe  or  agent  for 
the  holder  of  license  to  operate  a 
tavern  can  not,  as  a  defense  to  a 
charge  of  keeping  a  tipping  house 
without  a  license,  rely  upon  the  li- 
cense of  another  to  protect  him,  since 
the  statute  forbids  the  assignment  of 
a  license  to  retail  liquors. 

Higgins  V.  Commonwealth,  10  Ky. 
Opin.  436. 

§  152. Druggists   or   physicians. 

A  defendant  can  not  claim  exemp- 
tion from  the  penalty  imposed  by  law 
against  selling  intoxicating  liquors,  be- 
cause he  is  a  physician. 

McGlashen    v.    Commonwealth,    8 
Ky.  Opin.  237. 

Compounds  of  medicines  with  alco- 
holic liquors,  made  in  good  faith  as 
medicines  for  medical  use  and  not 
as  a  device  to  avoid  the  law  regulat- 
ing or  prohibiting  the  sale  of  liquors, 
are  not  prohibited  by  the  law,  and  a 
druggist  may  make  and  sell  them  for 
use  as  medicine  without  violating  the 
law. 

Smithers   &   Higdon   v.   Common- 
wealth, 8  Ky.  Opin.  574. 

Where  a  druggist,  a  regular  physi- 
cian, kept  the  drug  store  himself  and 
prescribed  the  liquors  in  good  faith, 
he  is  not  guilty  of  an  unlawful  sale 
even  if  he  did  not  actually  write  out 
the  prescription  and  preserve  it  as  a 
protection  from   prosecution. 

Commonwealth    v.    Matthews,    11 
Ky.  Opin.  385. 

§  153.  Sales  v/ithout  giving   bond. 

Under  §  1,  Act.  Feb.  17,  1866,  Myer's 
Supp.  762,  requiring  a  cofPee  house 
keeper  to  execute  a  bond  before  he 
can  sell  intoxicating  liquor  to  any  one, 
a  license  to  sell  liquor  confers  no  au- 
thority to  sell  liquor  without  execu- 
tion of  such  bond. 

Heinze   v.  Commonwealth,   6   Ky. 
Opin.  205. 
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§  154.  Sales  by  licensees  not  author- 
ized by  license. 
Although  persons  who  purchased 
whisky  of  defendant  may  have  had 
the  legal  right  to  drink  it  where  they 
pleased,  such  defendant  had  no  power 
to  authorize  them  to  drink  it,  nor  to 
consent  that  they  should  drink  it,  in 
the  public  highway  adjacent  to  his 
premises. 

Pugh    v.    Ck)mmonwealth,    6    Ky. 
Opln.  696. 

§  155.  Prescriptions  by  physicians. 

In  a  prosecution  for  the  unlawful 
sale  of  liquorSp  where  the  evidence 
shows  that  the  sale  was  made  by  a 
licensed  physician  upon  his  own  pre- 
scription for  medical  use  only,  it  Is 
error  for  the  court  to  charge  that  he 
must  be  found  guilty  unless  the  evi- 
dence shows  that  he  was  a  licensed 
druggist. 

Sarrls  v.   Commonwealth,   13  Ky. 
Opin.  718. 

A  practicing  physician  may  legally 
prescribe  and  sell  liquors  to  his  pa- 
tients for  medical  use,  and,  so  long 
as  he  acts  in  good  faith,  he  can  not 
be  convicted  for  selling  liquors  unlaw- 
fully. 

Sarrls   v.  Commonwealth,   13  Ky. 
Opin.  718. 

§  157.  Sales  or  gifts  to  prohibited  per- 
sons. 
The  selling  of  liquor  to  a  minor 
without  the  written  order  of  his  par- 
ent, guardian,  etc.,  is  a  personal  of- 
fense by  the  one  who  actually  sells, 
and  does  not  make  the  landlord  liable 
unless  it  can  be  proven  by  sufficient 
evidence  that  he  knew  of.  or  author- 
ized, or  assented  to  It 

Commonwealth    v.    Stell,    1    Ky. 
Opin.  624. 

§  159.  To  minors. 

In  a  prosecution  for  unlawful  sale 
of  intoxicating  liquor,  accused  can  not 
prove  facts  tending  to  show  that  he 
had  reason  to  believe  the  minor  to 
be  over  21  years  of  age. 

Ochsner  v.  Commonwealth,  6  Ky. 
Opin.  179. 

« 

In  an  indictment  for  the  unlawful 
sale  of  malt  liquor  to  a  minor  with- 
out the  written  consent  of  the  father 


or  guardian,  it  is  not  necessary  to 
aver  that  such  minor  is  not  the  child 
of  the  accused,  especially  where  the 
surname  of  the  child  and  father  are 
not  the  same. 

Ran     V.     Commonwealth,    9    Ky. 
Opin.  10. 

§164.  Sales  In  prohibited  quantities. 

§  167. In  general. 

2  Session  Acts  (1878).  ch.  1062. 
§  2,  provides  that  it  shall  be  a 
criminal  offense  to  sell  or  dispose  of 
any  spirituous,  vinous  or  malt  liquors 
in  Greenup  county  in  less  quantities 
than  one-half  gallon,  and  any  such 
offenders  will  be  deemed  to  have  vio- 
lated the  general  laws  of  the  state 
against  keeping  a  tippling  house  and 
subject  to  the  penalties  provided  for 
such  offenses. 

Bergmeyer  v.  Commonwealth,  11 
Ky.  Opin.  648. 

§  166.  Persons  liable. 

The  statute  prohibiting  the  sale  of 
intoxicating  liquors  applies  generally 
to  all  persons  under  twenty-one  years 
of  age,  including  those  who  have 
neither  father,  mother  nor  guardian. 
Commonwealth  v.  Johnson,  4  Ky. 
Opin.  83. 

A  physician  may  make  a  sale  oi 
intoxicating  liquors,  if  made  in  good 
faith  and  for  medical  purposes  only, 
but  such  physician  can  not  legall>  sell 
for  any  other  purpose. 

McGlashen    v.    Commonwealth,  8 
Ky.  Opin.  237. 

§  174.  Continuing  or  separate  offenses. 
A  person  indicted  for  keeping  a  tip- 
pling house  and  acquitted  on  the 
charge,  may  on  the  same  trial  be 
found  guilty  of  retailing  spirituous 
liquors  within  one  mile  of  a  church 
during  divine  service,  but  he  can  not 
be  convicted  for  more  than  one  of 
the  inferior  offenses. 

Jackson  v.  Commonwealth,  9  Ky. 
Opin.  115. 

VIII.       CRIMINAL     PROSECUTIOXS. 

§199.  indictment,  information  or  com- 
plaint. 
An  indictment  for  the  unlawful  sale 
of    intoxicating    liquors,    must    state 
every  fact  necessary  to  give  jurisdic- 
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tlon,  and  where  that  is  not  done  the 
court  canpot  assume  the  existence  ot 
any  such  facts. 

Commonwealth  v.   Cooper,   5  Ky. 
Opin.  760. 

An  indictment  for  unlawfully  sell- 
ing liquors  **to  James  McCourt,  he  the 
said  James  McCourt,  Jr.,  then  and 
there  heing  a  white  person  under  the 
age  of  twenty-one  years,  and  which 
said  liquor  so  sold  as  aforesaid  was 
*  *  *so  sold  by  the  said  Closter- 
man  without  either  the  written  con- 
sent of  the  father,  mother  or  guard- 
ian of  the  said  James  McCourt,  Jr., 
or  either  of  them,"  Is  held  sufficient. 
Closterman  ▼.  Commonwealth,  4 
Ky.  Opin.  85. 

Where  an  indictment  charged  the 
keeping  of  a  tippling  house  in  Pen- 
dleton county,  and  defendant  had  a 
license  to  keep  a  tavern  in  the  city 
of  Falmouth;  and  his  house  was  just 
outside  the  city  limits,  there  was  no 
license  to  operate  a  tavern. 

Watson  V.  Commonwealth,  4  Ky. 
Opin.  329. 

In  an  Indictment  for  imlawfully  sell- 
ing intoxicating  liquors  to  a  certain 
minor,  the  plea  that  the  indictment 
did  not  allege  that  the  father  of  the 
minor  is  living,  or  is  dead,  as  he  was 
under  the  control  of  his  mother  or 
guardian  can  avail  nothing. 

CSlosterman  v.   Commonwealth,   4 
Ky.  Opin.  85. 

§200. Requisites  and  sufficiency  in 

general. 
In  charging  a  sale  or  gift  of  spirit- 
uous and  vinous  liquors  to  intoxicated 
persons,  it  is  necessary  to  name  the 
persons. 

Commonwealth    v.    Burschulz,    8 
Ky.  Opin.  471. 

An  indictment  under  the  special 
Act  of  March  6,  1872,  applying  only 
to  Rockcastle  county,  is  insufficient 
which  avers  that  "The  said  Brooks 
did  ♦  ♦  ♦  unlawfully  sell  to  J.  J. 
Williams,  whisky  and  brandy  by  the 
quart,  pint  and  half,  said  sale  not 
being  made  in  small  quantities  for 
medical  purposes  on  the  prescription 
of  a  regular  practicing  physician  then 
and  there  made  and  given,"  since  no 
prescription  is  necessary  under  such 


act;  but  to  Justify  such  sale  the  pur- 
chaser miist  have  a  physician's  certifi- 
cate, and  not  a  prescription. 

Brooks  V.  Commonwealth,  10  Ky. 
Opin.  22. 

An  indictment  for  a  violation  of 
liquor  law  is  good  when  the  facts  con- 
stituting the  offense  are  stated  sub- 
stantially in  the  language  of  the 
statute. 

Mays   V.   Commonwealth,   11   Ky. 
Opin.  229. 

Where  an  offense,  consisting  of  an 
unlawful  sale  of  liquor,  is  charged 
with  reasonable  certainty  as  to  the 
time  and  place  of  sale  and  the  person 
to  whou}  it  is  sold,  the  charge  is  good, 
and  it  is  no  objection  that  the  par- 
ticular kind  of  liquor  sold  is  not  speci- 
fied, for  if  either  kind  or  a  mixture 
of  either  was  sold,  the  offense  was 
committed. 

Commonwealth  v.  Knoerr,  11  Ky. 
Opin.  514. 

An  indictment  for  selling  liquors  is 
sufficient  which  charges  the  act  of 
selling  and  specifies  the  time  and 
place  of  sale,  the  quantity  sold  and 
the  person  to  whom  sold,  and  that 
the  district  wherein  the  act  was  com- 
mitted was  governed  by  the  local  op- 
tion law;  it  is  not  necessary  to  allege 
negatively  that  the  law  had  not  been 
repealed. 

Hodge  V.  Commonwealth,  11  Ky. 
Opin.  645. 

§201. Character,  condition  or  occu- 
pation of  accused. 
In  charging  a  sale  of  liquors  to 
minors,  such  minors  must  be  named 
and  it  must  be  averred  that  the  sale 
was  made  without  the  special  written 
direction  of  the  father  or  guardian  of 
such  minor. 

Commonwealth    v.    Burschulz,     8 
Ky.  Opin.  471. 

§203. Knowledge   or   notice. 

In  order  to  make  an  indictment  good 
against  a  licensed  liquor  dealer  for 
suffering  spirituous  liquors  to  be 
drunk  in  his  saloon  by  one  in  the 
habit  of  becoming  drunk,  it  must  be 
charged  that  the  accused  knowingly 
suffered  such  liquors  to  be  drunk  in 
bis  saloon. 

Commonwealth   v.    Dunn,    10    Ky. 
Opin.  321. 
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§208^ Time  as  element  of  offense. 

An  indictment  for  keeping  a  tip- 
pling house  is  not  defective  for  fail- 
ure to  state  the  month  in  which  the 
offense  was  committed,  where  it  must 
have  heen  committed,  if  at  all,  within 
the  prescribed  time. 

Heinze  v.   Commonwealth,  6  Ky. 
Opin.  205. 

§213. Keeping    place   for   unlawful 

sale  or  maintaining  liquor  nui- 
sance. 
An    indictment    for   keeping   a    tip- 
pling   house    held    sufficient    whether 
drawn  under  the  Revised  Statutes  or 
under  the  Act  of  March  21,  1871. 
Commonwealth     v.     Shepperd,     7 
Ky.  Opin.  710. 

§215. Sale  or  gift. 

It  is  not  material  whether  intoxicat- 
ing liquor  be  charged  in  an  indictment 
to  have  been  furnished  by  selling,  giv- 
ing or  loaning,  or  whether  it  be 
proven  to  have  been  furnished  in  the 
manner  charged;  and  if  furnished  to 
an  inebriate  at  all  the  statute  was 
violated,  and  a  defendant  is  not  mis- 
led to  his  prejudice  by  being  charged 
with  selling  when  in  fact  he  gave  or 
loaned  it  only. 

Simms  v.  Commonwealth,  10  Ky. 
Opin.  434. 

§225.  Admissibility   of  evidence. 

§  235. Matters  of  defense. 

A  defendant  charged  with  the  .un- 
lawful sale  of  intoxicating  liquors  is 
not  permitted  to  prove  that  before  the 
sale  was  made  it  was  the  opinion  of 
his  employer  that  such  a  sale  was 
legal. 

Minnis   v.   Commonwealth,   8   Ky. 
Opin.  495. 

A  license  to  keep  a  coffee  house 
issued  by  the  town  authorities  is  no 
protection  against  a  prosecution  by 
the  state  for  the  unlawful  sale  of  in- 
toxicating  liquors. 

Salmon  v.  Commonwealth,  9  Ky. 
Opin.  385. 

§239.  Instructions. 

Under  §  1,  art.  4,  ch.  99  (2  Rev. 
Stat.,  §  411),  relating  to  the  keeping 
of  a  tippling  house,  an  instruction  that 
if  the  jury  believe  from  the  evidence 
that  defendant  suffe/ed  or  permitted 
his  brother  to  sell  whisky  in  defend- 


ant's house  more  than  once  in  any 
quantity,  which  defendant  suffered 
or  permitted  to  be  drunk  in  a  house 
about  forty  yards  from  the  place  of 
sale,  he  is  guilty  of  keeping  a  tip- 
pling house,  and  the  jury  should  ao 
find,  in  the  absence  of  proof  that 
accused  was  licensed  to  sell  by  the 
drink,  is  erroneous,  since  the  liquor 
was  not  drunk  on  the  premises 
where  sold  or  on  premises  adjacent 
thereto. 

Bondurant    v.    Commonwealth,  S 
Ky.  Opin.  45. 

In  a  prosecution  for  selling  liquor 
to  a  minor,  an  instruction  that  'the 
accused  was  required  by  the  law  to 
know  that  M.  was  a  minor  and  that 
his  ignorance  as  to  his  age,  or  the 
belief  that  he  had  reached  the  age  of 
twenty-one  years,  could  neither  justify 
nor  excuse  the  inhibited  selling"  was 
not  erroneous. 

Closterman   v.   Commonwealth,   4 
Ky.  Opin.  85. 

An  instruction  in  a  prosecution  for 
selling  liquor  to  a  minor  that  "the 
sale  by  an  agent,  authorized  by  ac- 
cused to  sell  to  the  minor,  was  as 
much  a  violation  of  the  law  as  though 
he  had  made  the  sale  himself,"  is  not 
erroneous. 

Closterman    v.   Commonwealth,  4 
Ky.  Opin.  85. 

An  instruction  in  a  case  where  the 
defendant  was  charged  with  suffering 
a  named  person,  and  others  whose 
names  were  unknown  to  the  grand 
jury,  to  drink  and  tipple  in  defend- 
ant's tavern  house  and  on  his  prem- 
ises more  than  was  necessary,  was 
held  misleading  which  charges  that  If 
any  of  the  persons  named  had  been 
seen  in  defendant's  tavern  drunk  or 
in  a  state  of  intoxication  the  law  pre- 
sumes that  they  were  made  so  by 
drinking  and  tippling  at  defendant's 
bar  and  they  should  find  him  guilty 
unless  they  should  further  believe 
from  all  the  proof  that  they  obtained 
the  liquor  and  drinks  from  other 
places,  and  if  they  shall  so  believe 
they  should  acquit;  and  it  is  not  in- 
cumbent on  the  defendant  to  prove 
where  persons  drunk  in  his  house  got 
the  liquor  which  caused  their  Intoxi- 
cation in  order  to  escape  the  prima 


1209     (§  239)        INTOXICATING  LIQUORS  VIII.  XL— JEOPARDY 


1210 


facie  presumption  that  the  liquor  was 
drunk  In  his  house;  but  it  is  enough 
if  he  proves  that  they  did  not  get  it 
or  drink  it  in  his  house. 

Doty    v.    Commonwealth,    9    Ky. 
Opin.  539. 

An  instruction  telling  the  Jury  that 
it  should  convict  if  it  believed  from 
the  evidence  that  the  defendant  with- 
in one  year  before  the  return  of  the 
indictment  sold  to  a  named  person 
any  whisky,  brandy,  wine,  gin  or  alco- 
hol, or  mixture  thereof,  without  a 
written  prescription  given  by  a  regular 
practicing  physician,  is  not  erroneous, 
since  it  Is  more  favorable  to  the  de- 
fendant than  the  statute  authorized 
and  he  can  have  no  objection  to  it. 
Mays  V.  Commonwealth,  11  Ky. 
Opin.   229. 

In  the  trial  of  a  person  charged 
with  unlawfully  selling  and  giving  to 
another  spirituous,  vinous  and  malt 
liquors  without  license,  under  the  Act 
of  April  8,  1882,  ch.  916,  it  is  error 
for  the  court  to  refuse  a  requested 
instruction,  that  "if  the  jury  believe 
from  the  evidence  that  the  defendant 
was  at  the  time  of  letting  Stewart 
have  the  whisky,  a  practicing  physi- 
cian within  the  limits  of  the  town  of 
New  Castle,  and  in  good  faith  pre- 
scribed the  whisky  to  said  Stewart  as 
a  medicine,  they  must  find  for  the 
defendant." 

Sarrls  v.   Commonwealth,   13   Ky. 
Opin.  714. 

§241.  Appeal. 

The  defendant  charged  with  an  il- 
legal sale  of  liquor  is  not  prejudiced 
by  the  refusal  of  the  court  to  permit 
the  prescription  of  a  physician  to  be 
read  as  evidence,  especially  since 
such  prescription  was  not  identified 
by  the  party  buying  the  liquor. 

Burton   v.   Commonwealth,   9   Ky. 
Opin.  297. 

XL     CIVIL  DAMAGE  LAWS. 

§306.  Pleading. 

1  Acts  (1878),  p.  30,  ch.  319.  neither 
imposes  a  penalty  nor  authorizes  a 
recovery  of  damages  in  selling  liquors, 
except  where  the  seller  has  a  license 
to  sell  such  liquors,  and  it  follows 
that  a  petition  for  damages  under  said 


act  must  allege  that  the  sale  was 
made  and  that  the  seller  at  the  time 
had  a  license  to  sell. 

Howser  v.  Watson,  11  Ky.  Opin. 
324. 

INTOXICATION. 

As  defense,  see  Homicide,  §  28. 
Proof  of  to  rebut  inference  of  malice, 

see  Homicide,  §  180. 
Respecting   validity   of   contract,    see 

Contracts,  §  92. 

INVENTORY. 

Failure  of  administrator  de  bonis  non 
to  file,  see  EiXecutors  and  Adminis- 
trators, §  62. 

INVESTMENTS. 

By  personal  representatives  of  de- 
ceased person,  see  Executors  and 
Administrators,  §  101. 

Of  ward's  money  by  guardian,  see 
Guardian  and  Ward,  §  53. 

IRREGULARITIES. 

In  judicial  sales,  see  Judicial  Sales, 
§37. 

ISSUES. 

Immaterial  issues,  see  Pleading,  §  371. 

JAILS. 

See  Prisons. 

Compensation  of  jailer,  see  Prisons, 
§18. 

Duties  of  jailer,  see  Prisons,  §  4. 

Duty  of  county  to  provide,  see  Prisons, 
§L 

Indictment  of  jailer  for  permitting  es- 
cape, see  £}scape,  §  9. 

Liability  of  accused  for  board  during 
confinement,  see  Costs,  §  292. 


JEOPARDY. 

See  Criminal  Law,  VII. 

Discharge  of  jury  without  verdict,  see 

Criminal  Law,  §  181. 
Plea  of  former  jeopardy,  see  Criminal 

Law,   §   292. 
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JOINDER. 

See  Action,  III. 

Of  causes  of  action,  see  Action,  §§  43, 
45,  46. 

Of  counts  in  indictment,  see  Indict- 
ment and  Information,  §§  97,  126. 

Of  parties  defendants,  see  Parties, 
II,  B. 

Of  parties  plaintiff,  see  Parties  I,  B. 

Remedy  for  misjoinder,  see  Action, 
§43. 

JOINT  ADVENTURES. 

See  Partnership. 

§6.  Rights  and  liabilities  of  parties  as 
to  third  persons. 
Where  property  is  sold  to  a  firm  en- 
gaged in  buying  live  stock,  and  they 
are  all  charged  with  having  purchased 
the  stock,  a  joint  recovery  may  be  had 
without  an  allegation  that  they  were 
partners. 

Rappell   V.   Rebham,  6  Ky.   Opin. 
311. 

JOINT  TENANCY. 

§  7.  Mutual  rights,  duties,  and  lia- 
bilities of  Joint  tenants. 

§  11.  Rights  and  liabUities  of  Joint 
tenant. 

§  14. Actions     by     or     against 

Joint  tenants. 

See  Tenancy  by  Entirety;  Tenancy  In 
Common. 

Agency  between  Joint  owners  of  prop- 
erty, see  Principal  and  Agent,  S  14. 

Widow  and  children,  see  Deeds,  §  136. 

§7.  Mutual  rights,  duties  and  liabili- 
ties of  Joint  tenants. 
The  presumption  of  fact,  that  where 
one  Joint  tenant  enters  upon  the  prem- 
ises his  entry  is  for  his  co-tenants  as 
well  as  himself,  may  be  rebutted  by 
evidence. 

Leffler   v.    Mount's   Heirs,    7    Ky. 
Opin.  689. 

§11.  Rights    and    liabilities    of    Joint 
tenants  as  to  third  persons. 

§  14. Actions    by    or    against    joint 

tenants. 
The  preponderance  of  evidence  as 

to  a  purchase  of  lands  by  Joint  own- 


ers, though  the  deed  be  taken  in  the 
name  of  one,  was  held  to  be  sufficient 
to  adjudge  against  an  estate  a  recon- 
veyance of  one-half  to  the  surviving 
brother. 

Motheral  v.  Motheral,  2  Ky.  Opin. 
515. 

JOURNALS. 

Of  city  council,  see  Municipal  Corpo- 
rations, §S  99,  109. 

JUDGES. 

I.  APPOINTMENT,    QUALIFICATION 
AND  TENURE. 
§  3.  Appointment  or  election. 
II.SPECIAL    OR    SUBSTITUTE 
JUDGES. 
§  14.  Constitutional  and  statutory 

provisions. 
§  16.  Appointment.       qualification, 
and  tenure, 
m.  RIGHTS,  POWERS,  DUTIES  AND 
LIABILITIES. 
§  24.  Judicial    powers    and    func- 
tions in  general. 
§  25.  Authority  and  proceedings  of 
special   or   substitute  Judges. 
S  29.  Exercise  of  powers  in  differ- 
ent courts. 
§  31.  Powers    after    expiration  of 

term. 
S  32.  Powers   of   successor  as  to 
proceedings      before     former 
Judge, 
rsr.  DISQUALIFICATION  TO  ACT. 
S  51.  Objections  to  ludge,  and  pro- 
ceedings thereon. 

Mandating  county  judge  to  permit 
school  commissioner  to  qualify,  see 
Mandamus,  §  27. 

Motives  of  Judge  in  rendering  deci- 
sion, see  Trial,  §  387. 

I.     APPOINTMENT,  QUALIFICA- 
TION AND.  TENURE. 

§  S.Appointment  or  election. 

The  fact  that  one  of  the  plaintiffs 
in  the  court  below  was  a  married  wo- 
man can  not  destroy  the  presumption 
that  the  Judge  who  decided  the  cause 
was  properly  chosen  and  sworn. 

Henderson  v.  Adams,  6  Ky.  Opin. 
541. 
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n.      SPECIAL   OR   SUBSTITUTE 
JUDGES. 

§  14.  Constitutional  and  statutory  pro- 
visions. 
The  constitution  and  the  law  pro- 
ride  for  the  election  of  a  special  judge 
and  empower  him  to  serve  when  from 
any  cause  the  judge  shall  fail  to  at- 
tend, or  being  In  attendance  can  not 
properly  preside;  and  where  the  spe- 
cial judge  is  elected  when  there  is  a 
regular  judge  and  has  assumed  juris- 
diction over  a  cause,  and  the  parties 
have  gone  into  trial,  before  the  resig- 
nation of  the  regular  judge  is  tend- 
ered or  accepted,  the  special  judge  has 
Jurisdiction  to  complete  such  trial  and 
enter  a  judgment,  even  though  the 
regular  judge  has  at  that  time  re- 
signed. 

Beauchamp  v.  Commonwealth,  11 
Ky.  Opin.  655. 

§  16.  Appointment,     qualification     and 

tenure. 
In  the  absence  of  a  showing  to  the 
contrary,  the  Court  of  Appeals  will 
presume  that  the  provisions  of  the 
law  as  to  the  appointment  of  judges 
pro  tempore  were  substantially  com- 
plied with. 

King    V.    Commonwealth,    6    Ky. 

Opin.  398. 

The  objection  that  a  special  judge 

was  not  sworn  cannot  be  set  up  in 

the  Court  of  Appeals  for  the  first  time. 

Davis'  EJxrs.  v.  Hane,  1  Ky.  Opin. 

487. 

A  consent  order,  selecting  a  pro  tem. 
judge,  while  binding  on  the  adult  liti- 
gants, is  not  binding  on  the  minor  de- 
fendants or  plaintiffs,  as  the;^  could 
make  no  consent. 

Bryan  v.  Wade,  3  Ky.  Opin.  213. 

Since  there  is  no  statute  authoriz- 
ing the  appointment  of  a  special  judge 
of  a  police  court,  the  selection  of  one 
by  the  parties  does  not  invest  him 
with  judicial  functions,  and  his  find- 
ings and  judgments  are  iiothing  more 
than  an  award  and  cannot  be  enforced 
as  a  judgment,  and  no  appeal  lies  to 
the  county  court. 

Steinberger  v.  Taylor,  5  Ky.  Opin. 
106. 


III.     RIGHTS,  POWERS,  DUTIES 
AND   LIABIUTIES. 

§24.  Judicial  powers  and  functions  In 

general. 
Where,  acting  under  §  800,  Civil 
Code,  the  chancellor  suspended  a  judg- 
ment rendered,  withm  the  prescribed 
time,  having  thus  retained  the  power 
within  a  reasonable  time  thereafter  to 
set  aside  the  verdict,  he  did  not  abuse 
a  legal  discretion  in  subsequently  do- 
ing 80. 

Keen    v.    Doorman,    2    Ky.    Opin. 

662. 

§25.  Authority  and  proceedings  of 
special  or  substitute  Judges. 
The  special  judge  of  a  police  court 
having  no  jurisdiction,  his  order  ap- 
pointing a  commissioner  is  void,  and 
the  commissioner  is  not  entitled  to 
compensation. 

Steinberger  v.  Taylor,  5  Ky.  Opin. 
106. 

§29.  Exercise  of  powers  In  different 
courts. 
Where  the  ofQcial  duties  of  the  pre- 
siding judge  of  the  county  court  re- 
quire that  he  should  participate  ac- 
tively in  arranging  for  the  erection  of 
the  public  buildings  of  the  county,  ap- 
pointment of  necessary  committees 
thereon,  and  to  guard  the  interests  of 
the  people  of  the  county  in  general, 
and  a  proper  sense  of  propriety  should 
therefor  restrain  him  from  becoming  a 
contractor  for  the  erection  of  these 
public  works,  where  his  interests 
would  conflict  with  his  official  duties, 
a  successful  bidding  for  and  securing 
such  a  contract  by  him  should  be  al- 
lowed to  stand,  where  there  is  no  stat- 
utory inhibition  against  a  county 
judge,  and  the  pleadings  do  not  show 
that  he  derived  any  advantage  from 
his  official  position  nor  anything  un- 
fair in  awarding  the  contract,  and  a 
more  advantageous  one  could  not  have 
been  made  with  others,  and  where  the 
contract  made  was  approved  by  the 
justices  of  the  county  court; 

Cates  V.  Johnson,  2  Ky.  Opin.  439. 

§31.  Powers  after  expiration  of  term. 
A  judgment  entered  of  record  after 
the  expiration  of  the  judge's  term  of 
office  is  a  nullity,  and  the  subsequent 
action  of  the  legislature  cannot  revive 
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a  Judgment  that  has  been  abandoned 
or  merged  Into  another. 

Smith   V.    Browder,    5    Ky.   Opln. 

701. 

§32.  Powers  of  successor  as  to  pro- 
ceedings before  former  Judge. 
Where  the  Judge  presiding  at  a  trial 
died  without  disposing  of  a  motion  for 
a  new  trial,  and  his  successor  granted 
a  new  trial  without  any  knowledge  of 
the  evidence  adduced  on  the  trial  or 
of  the  rulings  or  instructions  of  the 
court,  and  a  verdict  and  Judgment 
were  rendered  on  defendant  on  the 
second  trial,  a  reasonable  and  fair  pre- 
sumption should  be  indulged  in  favor 
of  the  correctness  of  the  finding  for 
the  Jury  and  the  action  of  the  court 
in  supervising  the  trial,  and  a  new 
trial  should  not  be  claimed  without 
knowledge  or  information  as  will  en- 
able the  court  to  exercise  a  sound  dis- 
cretion in  determining  the  question  in- 
volved. 

Mattlngly  v.   Louisville   &   N.   R. 
Co.,  5  Ky.  Opin.  13^. 

IV.     DISQUALIFICATION    TO     ACT. 

§  51.  Objections  to  judge,  and  proceed- 
ings thereon. 
Under  the  statute  of  April  22,  1880, 
making  it  a  punishable  offense  for  the 
county   Judges   of   Carter   and   Ellliott 
counties  to  fail  or  refuse  to  vacate  the 
bench  when  a  litigant  objects  to  his 
sitting  in  a  cause  and  flies  his  affidavit 
in  support  of  his  objection,  this  court 
will  not  reverse  a  Judgment  sustain- 
ing a  demurrer  to  the  indictment  in 
the  absence  of  a  showing  that  the  affi- 
davit contains   sufficient   reasons   for 
the  vacation   of  such   seat,  as  is  re- 
quired   in    the    law   requiring   circuit 
judges  to  vacate  their  seats  and  pun- 
ishing them  for  refusing  to  do  so. 
Commonwealth   v.   Wammock,   11 
Ky.  Opin.  227. 

JUDGMENT. 

I.  NATURE    AND    ESSENTIALS     IN 
GENERAL. 
§    5.  Essentials  In  general. 
§    6.  Authority   of  court  or  other 

tribunal. 
§  11. Time  of  rendition. 


S  15.  Jurisdiction  of  cause  of  ac- 
tion. 

9 16.  Jurisdiction  of  the  person 
and  subject-matter. 

S  17.  Process  or  notice  to  sustain 
Judgment. 

§  18.  Pleadings  to  sustain  Judg- 
ment. 

§  19.  Evidence  to  sustain  Judg- 
ment. 

S  21.  Certainty  of  determination. 
ILBY  CONFESSION. 

S  42.  Confession  without  action  in 
general. 

9  61.  Time  of  entry  of  judgment 
m.ON    CONSENT,    OFFER,    OR  AD- 
MISSION. 

9  71.  Consent  of  parties. 

9  72. R equisites  and  suffi- 
ciency. 

9  89.  Defects  and  objectiona. 

9  90.  Opening  or  vacating  Judg- 
ment. 

IV.  BY  DEFAULT. 

(A)  REQUISITES  AND  VALIDITY. 
9    96.  Parties  against  whom  Judg- 
ment by  default  may  be  rend- 
ered. 

9   97. In  general. 

9   99.  Jurisdiction  In  general. 

9 100.  Pleadings  to  sustain  judg- 
ment. 

9  105.  Default  in  pleading. 

9  106. ^Failure  to  plead  in  gen- 
eral. 

9  110.  Operation  and  effect  of  de- 
fault. 

9  111. In  general. 

9114.  Waiver  of  default 

9  115.  Relief  awarded  on  Judgment 
by  default. 

9  119.  Time  for  taking  default 

1 126.  Proof  of  cause  of  action. 

9 132.  Premature  entry  of  Judg- 
ment 

(B)  OPENING      OR      SETTING 

ASIDE    DEFAULT. 

9  138.  Right  to   relief  in  general. 

9  143.  Excuses  for  default 

9  145.  Meritorious  cause  of  action 
or  defense. 

9  150.  Proceedings  in  cause  oper- 
ating to  open  default 

9  153.  Time  for  application. 

9  167.  Affidavits  on  application. 

9  160. Affidavit  of  merits. 

V.  ON  MOTION  OR  SUMMARY  PRO- 

CEEDINGS. 
9  182.  Motion  or  other  application. 


1217 


JUDGMENT 


1218 


VI.  ON  TRIAL  OP  ISSUES. 

(A)  RENDITION,  FORM  AND  REQ- 
UISITES IN  GENERAL. 

S  199.  Notwithstanding  verdict 

§  205.  Amount  of  recovery. 

§  206.  Personal  Judgment  in  pro- 
ceedings by  attachment  or  in 
rem. 

§  209.  Time  for  rendition. 

§  221.  Designation  of  amount. 

S  225. Medium  of  payment. 

§  226.  Designation  and  description 
of  property. 

§  232.  Defects  and  objections. 

(B)  PARTIES. 

§  236.  Judgment  against  one  or 
more  coparties. 

§  248. In  general. 

§  245.  Defects  and   objections. 

(0)  CONFORMITY  TO  PROCESS, 
PLEADINGS,  PROOFS,  AND 
VERDICT  OR   FINDINGS. 

§  246.  Conformity  to  process. 

§  247.  Conformity  to  pleadings 
and   proofs. 

§  248. In  general. 

Vn.EINTRY,    RECORD    AND    DOCK- 
ETING. 

§  271.  Authority  to  enter. 

$  272.  Time  for  entry  in  general. 
VIIL  AMENDMENT.       CORRECTION, 
AND       REVIEW      IN       SAME 
COURT. 

S  296.  Authority  of  court,  judge, 
or  judicial  officer. 

S  297. In  general. 

S  299. ^After  the  term. 

S  302.  Nature  of  errors  or  defects. 

§  304. ^Judicial  errors. 

S  305. Provisions    of   judgment 

not  conforming  to  decision  or 
verdict. 

§  306. Clerical  errors. 

§  307. Omissions. 

IX.  OPENING   OR  VACATING. 

§  339.  Authority  of  court. 

§  342. ^After  the  term. 

§  343.  Right  to   relief  in  general. 

§  353.  Errors  and  irregularities. 

S  354. In  general. 

S  362.  Mistake,  inadvertence,  sur- 
prise, excusable  neglect,  cas- 
ualty or  misfortune. 

§  363. In  general. 

§  372.  Fraud,  perjury,  collusion  or 
other  misconduct. 

§  384.  Form  and  requisites  of  ap- 
plication in  general. 

39 


§  386.  Time  for  application. 
§  398.  Operation  and  effect. 
§401.  Restitution. 

X.  EQUITABLE  RELIEIF. 

(A)  NATURE  OF  REMEDY  AND 
GROUNDS. 

§  414.  E3quitable  nature  of  grounds 
for  relief. 

S  417.  Want  of  jurisdiction. 

§  428.  Defenses  not  Interposed  in 
former  action. 

§  431.  Excuses  for  failure  to  inter- 
pose defenses. 

§  439.  Compelling  set-ofT  or  reduc- 
tion of  damages. 

§  446.  Newly  discovered  evidence. 

XI.  COLLATERAL  ATTACK. 

(A)  JUDGMENTS  IMPEACHABLE 

COLLATERALLY. 

§  470.  Judgments   presumed   valid 

in  general. 
§  482.  Judgment  hy  default. 

(B)  GROUNDS. 

§  488.  Want  of  jurisdiction. 
§490. Want   of    or    defects    in 

process,   service   or   notice. 
§  494. Right  of  third  persons  to 

Impeach  judgment. 
§  500.  Errors  and  irregularities. 
§  508.  Fraud,     perjury,     collusion, 

or  other  misconduct 

(C)  PROCEEDINGS. 

§  518.  Collateral  nature  of  pro- 
ceedings in  general. 

§  521.  Proceedings  to  prevent  en- 
forcement of  judgment 

Xn.  CONSTRUCTION    AND    OPERA- 
TION IN  GENERAL. 
§  525.  Recitals. 

9  528.  Judgment  in  personam  or 
in  rem. 

Xm.MERGER     AND     BAR     OF 
CAUSES  OF  ACTION  AND  DEJ- 
FENSES. 
(A)   JUDGMENTS  OPERATIVE  AS 
BAR. 

§  540.  Nature  and  requisites  of 
former  recovery  as  bar  in 
general. 

§  549.  Nature  of  action  of  other 
proceeding. 

§  550. In  general. 

§  562.  Necessity  for  decision  on 
merits. 

§  564.  Finality   of   determination. 

§  581.  Judgment  vacated  or  re- 
versed. 
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XIV.  CONCLUSIVEJNESS       OP       AD- 
JUDICATION. 

(A)  JUDGMENTS       CONCLUSIVE 

IN  GENERAL. 
§  643.  Nature  of  action  or  other 

proceeding. 
9  645. Actions  at  law  and  suits 

in  equity. 
§  650.  Finality  of  determination. 
§  651.  Judgment  'by  confession  or 

on  consent  or  offer. 
§  663.  Pendency  of  appeal. 

(B)  PERSONS   CONCLUDED. 

8  665.  Identity  of  persons  in  gen- 

eral. 
S667.  Parties  of  record. 

9  668. In  general. 

fi  675.  Persons  participating  in  or 

promoting  action  or  defense. 
9  690.  Coheirs     or     codistributees 

and  codevisees  or  colegatees. 
9  692.  Guardian  and  ward. 
9  704.  Coplaintiffs     or     codefend- 

ants. 
9  706.  Persons     not     parties     or 

privies. 

(C)  MATTERS  CONCLUDED. 

9  713.  Scope  and  extent  of  estop- 
pel in  general. 

9  714.  Identity  of  subject-matter. 

9  716.  Matters  in  Issue. 

9  717. In  general. 

9  730.  Matters  in  issue  but  not 
decided. 

9  731. In  general. 

9  743.  Title  or  claim  to  property. 

(D)  JUDGMENTS      IN      PARTICU- 

LAR  CLASSES  OF  ACTIONS 
AND    PROCEEDINGS. 

9  747.  Actions     relating     to     real 
property. 
XV.  LIEN. 

9  754.  Creation  and  existence  of 
lien  in  general. 

9  755.  Court  or  other  tribunal 
rendering  judgment. 

9  757. Special,  limited,  or  infe- 
rior Jurisdiction. 

9  800.  Release,    discharge,    or   ex- 
tinguishment of  lien. 
XVII.  FOREIGN   JUDGMENTS. 

9  813.  Grounds  of  recognition  in 
general. 

9  814.  Judgments  of  state  courts. 

9  822. Conclusiveness  of  adjud- 
ication. 
XVni.  ASSIGNMENT. 

9  844.  Operation  and  effect  of 
transfer  In  general. 


XIX.  SUSPENSION.   ENFORCBMENT 

AND  REVIVAL. 

9  852.  Suspension  or  stay  of  pro- 
ceedings. 

9  854.  Proceedings  to  enforce 
Judgment. 

9  855. In  general. 

9  857.  Necessity  for  revlTaL 

9  860. Death  of  party. 

XX.  PAYMENT,      SATISFACTION', 

MERGER  AND  DISCHARGE. 
9  875.  Mode    and     sufficiency    of 

payment. 
9  883.  Set-off  of  judgments. 

XXI.  ACTIONS  ON  JUDGMENTS. 

(A)  DOMESTIC  JUDGMENTS. 

9  903.  Judgments  on  which  ac- 
tions may  be  brought. 

9  904.  Conditions  precedent. 

9  906.  Defenses. 

9  911.  ParUes. 

9  912.  Pleading. 

9  913. Declaration,      complaint, 

or  petition. 

9  917.  Evidence. 

9  918. ^Presumptions  and    ba^ 

den  of  proof. 

9  922.  Judgment,  and  enforcement 
thereof. 

(B)  FOREIGN  JUDGMENTS. 
9  930.  Defenses. 

9  936.  Process  and  appearance. 
9  937.  Pleading. 

9  938. Declaration,     complaint. 

or  petition. 

See  Attachment,  9  117;  Bills  and 
Notes,  9  540;  Cancellation  of  In- 
struments, 9  60;  Divorce,  IV,  F; 
Ejectment,  99  113,  114,  117;  Equity. 
X;  Executors  and  Administrators, 
99  255,  453;  Fraudulent  ConTey- 
ances,  9  311;  Guardian  and  Ward, 
9  133;  Husband  and  Wife,  9  237; 
Infants,  9  104;  Insolvency,  9  153; 
Justices  of  the  Peace,  9  118;  Mort- 
gages, 9  483;  Mimiclpal  Corpora- 
tions, 9  570;  PartiUon,  9  95;  Re- 
plevin, 99  99,  100;  TrusU,  9  265; 
Vendor  and  Purchaser,  9  518;  Wills,* 
V,  J. 

Affirmance  of  Judgment,  see  Appeal, 
XVII,  B. 

Against  garnishee,  see  Gamishment, 
99  174,  181. 

Against    insane    person,    see    Insane 
Persons,  9  100. 

Against  one  of  two  joint  obligors,  see 
Bills  and  Notes,  9  540. 


1221 


JUDGMENT  I. 


(§  6)     1222 


Against  railroad  company,  see  Corpo- 
rations, S  522. 

Against  trustee,  see  Trusts,  §  375. 

Amendment  of  decree  rendered  at 
former  term  of  court,  see  E}qulty, 
§429. 

Annulment  of  decree  for  divorce,  see 
Divorce,  §  153. 

Appealable  Judgment,  see  Appeal, 
§73. 

Arrest  of  Judgment,  see  Criminal  Law, 
§  970;   Larceny,  §  82. 

Based  on  allegation  of  proof,  see  Evi- 
dence, §  99. 

By  default  in  action  for  damages,  see 
Damages,  §§  193,  198. 

Conclusiveness  of  Judgment,  see  Ap- 
peal, §  223. 

Confession  of  Judgment — Mental  in- 
competency, see  Bills  and  Notes, 
§100. 

Directing  sale  of  real  estate  by  ex- 
ecutor or  administrator,  see  E3xecu- 
tors  and  Administrators,   §   345. 

Direction  of  Judgment  in  lower  court, 
see  Appeal,  §  1176. 

Discharging  injunction,  interlocutory, 
see  Appeal,  §  67. 

E^ffect  of  Judgment  in  ejectment,  see 
E^jectment,   §   117. 

Effect  on  Judgment  of  appeal  to  cir- 
cuit court,  see  Appeal,  §  3. 

Enjoining  enforcement  of  Judgment, 
see  Injunction,  §§  25,  27,  110. 

ESntry  after  expiration  of  Judge's  term 
of  office,  see  Judges,  §  31. 

Final  Judgment,  see  Criminal  Law, 
§  1023. 

Final  Judgment  rendered  by  Court  of 
Appeals,  see  Appeal,  §  1175. 

Finality  of  Judgment,  see  Appeal, 
§§  66,  79. 

Foreclosure  of  mortgage,  see  Mort- 
gages, §§  483,  485. 

For  improvement  assessment,  see  Mu- 
nicipal Corporations,  §  570. 

For  costs,  see  Costs,  §  93. 

For  partition,  see  Partition,  §  112. 

Ground  for  arrest  of  Judgment,  see 
Criminal  Law,  §  967. 

Intermediate  and  interlocutory  deci- 
sions, see  Appeal,  §  67. 

Of  Court  of  Appeals  equivalent  to 
mandate,  see  Appeal,  §  1186. 

In  action  by  surety  against  principal, 
see  Principal  and  Surety,  §  190. 

In  action  on  guardian's  bond,  see 
Guardian  and  Ward,  §  182. 


In  attachment  proceedings,  see  At- 
tachment, §§  194,  217. 

In  detinue,  see  Detinue,  §  25. 

In  suit  to  foreclose  vendor's  lien,  see 
Vendor  and  Purchaser,  §  285. 

Lien  of  Judgment  for  alimony,  see  Di- 
vorce, §  256. 

Limitation  of  action  on  judgment,  see 
Limitation  of  Actions,  §  25. 

Merger  of  note  into  judgment,  see 
Bills  and  Notes,  §  540. 

Modification  of  decree  for  divorce,  see 
Divorce,  §  164. 

Motion  in  arrest  of  judgment,  see 
Criminal  Law,  §§  967,  974. 

On  bail  bond,  see  Bail,  §  93. 

On  conflicting  evidence,  see  Appeal, 
§  1011. 

Personal  judgment  against  discharged 
bankrupt,  see  Bankruptcy,  §  435. 

Personal  judgments  against  infants, 
see  Infants,  §  104. 

Personal  judgment  against  married 
women,  see  Husband  and  Wife, 
§  238. 

Power  of  Court  of  Appeals  to  modify 
Judgment  or  order,  see  Appeal, 
§  1146. 

Premature  decision,  see  Appeal, 
S  1168. 

Rendition,  form  and  entry  of,  see  Ap- 
peal, xvn,  E. 

Reversal  by  Court  of  Appeals,  see  Ap- 
peal, XVII.  D. 

Reversal  of  judgment  in  criminal  case, 
see  Criminal  Law,  §  1186. 

Second  personal  judgment,  see  Exe- 
cution, §  420. 

When  Judgment  in  criminal  case  will 
not  be  disturbed,  see  Criminal  Law, 
§  1157. 

I.     NATURE   AND   ESSENTIALS   IN 

GENERAL. 
§5.  Essentials  in  general. 

A  judgment  for  the  sale  of  real  es- 
tate must  contain  a  description  of  the 
tracts  ordered  sold. 

Smith   V.    Hayden,    10   Ky.    Opin. 

549. 

The  expressed  opinion  of  the  Judge 

is  not  a  judgment  and  therefore  not 

final,  and  an  appeal  taken  from  such 

an  opinion  will  be  dismissed. 

Smith  V.   Wilson   &   Co.,   11   Ky. 
Opin.  946. 

§6.  Authority  of  court  or  other  tribu- 
nal. 
In  a  supplemental  proceeding  by  a 
guardian  to  validate  a  judgment  and 
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Bale,  the  court  has  full  power,  upon 
proof  sufficient  to  satisfy  the  court  of 
the  truth  of  the  allegation  of  the  sup- 
plemental petition,  to  render  a  decree 
confirming  the  original  judgment  and 
sale. 

Huber  v.  Armstrong,  7  Ky.  Opin. 
256. 

§  11* Time  of  rendition. 

Where  notice  has  been  given  and  a 
judgment  rendered  by  a  court  having 
jurisdiction,  although  the  judgment 
may  be  premature,  it  is  not  void  but 
merely  erroneous. 

Bryant  v.  Crittenden,  10  Ky.  Opin. 
605. 

§  15.  Jurisdiction  of  cause  of  action. 

A  judgment  rescinding  a  contract  of 
assignment  of  a  title  bond  without 
litigation  between  the  assignor  and 
the  maker  is  erroneous. 

Grady  v.  Bailey,  5  Ky.  Opin.  644. 

A  petition  in  the  circuit  court  on  a 
judgment  for  $77.78  without  allega- 
tions that  the  defendant  owns  real  es- 
tate in  the  state,  subject  to  the  debt, 
is  erroneous,  as  the  action  could  only 
be  brought  in  the  quarterly  court. 
Peeler  v.  White,  4  Ky.  Opin.  96. 

§  16.  Jurisdiction  of  the  person  and 
subject-matter. 
A  judgment  Is  yold  when  taken 
against  a  person  not  served  with  proc- 
ess who  resides  within  the  jurisdic- 
tion of  the  court  and  who  does  not 
appear  to  the  action. 

Barker  v.   Barker,   11   Ky.   Opin. 
203. 

A  personal  judgment  against  in- 
fants, without  the  appointment  of  a 
guardian  ad  litem,  is  void,  and  also 
against  non-residents. 

Snapp  V.  Johnson,  3  Ky.  Opin.  62. 

The  assignor  of  a  note  must  be  be- 
fore the  court  before  a  judgment  can 
be  rendered  against  the  assignee. 

Brown   v.   Young's  Admx.,   4   Ky. 
Opin.  701. 

§  17.  Process  or  notice  to  sustain  Judg- 
ment. 
A  judgment  upon  a  bill  or  order  of 
revivor  without  service  of  any  kind  is 
void. 

Bryan  v.  Wade,  3  Ky.  Opin.  213. 


Where  a  petition  was  amended 
changing  the  action  from  a  suit  count- 
ing on  a  parol  promise  to  one  on  prom- 
issory notes,  and  judgment  was  ren- 
dered on  the  same  day  the  minute  pe- 
tition was  filed  without  service  of 
process,  is  erroneous. 

Hester  v.  Graham,  3  Ky.  Opin.  436. 

Where  after  a  judgment  was  en- 
tered on  a  petition  to  which  A.  was 
not  a  party,  an  amended  petition  was 
filed  against  A.  only,  and  judgment 
rendered  against  him  by  default,  and 
sale  was  made,  the  sale  was  void. 
since  the  original  case  was  not  in 
court,  the  husband  of  A.  not  being 
made  a  defendant. 

Frain  v.  Luen   &  Steinweider,  4 
Ky.  Opin.  449. 

It  is  erroneous  to  render  judgment 
against  a  non-resident  defendant,  con- 
structively summoned,  until  the  plain- 
tiff has  executed  the  bond  required  by 
§  444,  Civil  Code. 

Owens  V.  Bartley,  4  Ky.  Opin.  265. 

A  judgment  can  not  be  rendered  on 
a  cross-petition  until  service  of  sum- 
mons on  the  defendants  therein  either 
actually  or  constructively. 

Zeigler  v.  Brown,  5  Ky.  Opin.  716. 

A  judgment  for  the  sale  of  real  es- 
tate, where  no  process  has  been  served 
on  the  holder  of  the  fee  and  on  those 
in  possession,  and  where  no  defense 
is  made  by  such  parties,  is  a  nullity 
and  binds  no  one,  and  a  purchaser  at 
such  a  sale  acquires  no  right  what- 
ever. 

Kelly  &  Ballard  v.  Bailey,  12  Ky. 
Opin.  486. 

§18.  Pleadings  to  sustain  judgment 

The  court  can  not  grant  relief  on 
proof  furnished  without  pleadings  filed 
as  a  basis  for  such  proof. 

Hooser's  Admr.  v.  Hooser,  10  Ky. 
Opin.  229. 

An  action  on  a  note  for  the  payment 
of  money  and  nothing  else  will  not 
authorize  a  judgment  to  sell  the  debt- 
or's land,  or  to  create  a  lien  upon  it. 
since  the  judgment  can  only  decide 
what  is  in  issue  as  shown  by  the  plead- 
ings. 

Walker  v.  Lancaster.  11  Ky.  Opin. 
896. 
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Although  the  evidence  may  author- 
ize a  judgment,  the  judgment  can  not 
be  sustained  if  there  is  no  pleading  on 
which  to  base  it. 

Price  V.  Lane,  6  Ky.  Opin.  133. 

Where  a  petition  prayed  that  de- 
fendant be  compelled  to  surrender 
land  that  it  might  be  sold  to  refund 
to  him  the  amount  owing  to  him  by 
certain  persons,  and  if  that  can  not 
be  done,  he  prays  for  a  judgment  for 
the  amount  paid  by  him  to  redeem 
the  land,  together  with  interest,  "and 
for  all  general  and  special  relief  in 
the  premises,"  the  prayer  is  sufficient 
to  authorize  judgment  if  the  facts 
alleged  in  the  petition  are  sufficient 
to  constitute  a  cause  of  action. 
Lair  v.  Watts,  7  Ky.  Opin.  117. 

§  19.  Evidence  to  sustain  Judgnnent. 

A  holder  of  notes,  none  of  which 
were  due,  when  a  cross-petition  was 
filed  by  him,  can  not  have  judgment 
therefor,  as  only  the  allegations  could 
be  taken  as  confessed,  and  not  its 
prayer. 

Barbee  v.  Januanr's  Admr.,  3  Ky. 
Opin.  433. 

§21.  Certainty  of  determination. 

A  judgment  directing  the  sale  of 
property  should  be  so  specific  in  its 
directions  as  to  enable  the  commis- 
sioner to  execute  the  mandate  without 
reference  to  any  other  paper  in  the 
case. 

Hedrick  v.  Peters,  7  Ky.  Opin.  565. 

II.     BY  CONFESSION. 

§  42.  Confession  without  action  In  gen- 
eral. 
Where  the  parties  to  an  action  con- 
sented to  submission  of  the  contro- 
versy to  arbitrators  without  an  an- 
swer by  defendant,  the  failure  to  an- 
swer did  not  entitle  plaintiffs  to  a 
judgment  by  confession. 

Ford  V.  Rice,  6  Ky.  Opin.  409. 

§  61.  Time  of  entry  of  Judgment. 

An  order  taking  the  petition  for 
confessed  should  not  be  made  before 
the  submission  of  the  case,  or  before 
the  term  at  which  it  stood  for  trial, 
and  should  not  be  made  before  the 
process  was  served  on  all  defendants 


concerned     in     interest     with     those 
against  whom  confession  is  taken. 
Alexander  &  Lancashire  v.  Quig- 
ley's  Exrs.,  1  Ky.  Opin.  230. 

III.     ON  CONSENT,  OFFER  OR  AD- 
MISSION. 

§71.  Consent  of  parties. 

§  72. Requisites  and  sufficiency. 

Judgment  should  not  be  rendered 
against  a  party  at  the  instance  of  his 
adversary  by  agreement,  unless  the 
party  against  whom  the  judgment  is 
rendered  is  in  court  consenting. 
Allen  V.  Clift,  9  Ky.  Opin.  652. 

§89.  Defects  and  objections. 

One  can  not  object  to  a  judgment 
which  was  rendered  by  his  express 
consent. 

Shelby   v.    Welch,   13    Ky.    Opin. 
1028. 

§90.  Opening  or  vacating  Judgment. 

After  a  consent  judgment  has  been 
agreed  on  by  litigants,  their  attorneys 
can  not  change  or  annul  same,  since 
an  attorney  has  no  power  to  compro- 
mise his  client's  suit,  nor  to  set  aside 
a  judgment  in  his  favor. 

Lawson   v.   Wright,   3    Ky.    Opin. 
352. 

Where  a  judgment  abating  an  action 
is  set  aside,  except  as  to  costs,  by  con- 
sent of  the  parties  for  the  purpose  of 
trying  the  issue  presented  by  another 
paragraph  of  the  complaint,  the  judg- 
ment for  costs,  which  was  allowed  to 
stand,  is  in  effect  a  consent  judgment 
and  to  hold  the  demurrer  to  the  an- 
swer sufficient  would  be  to  set  aside 
that  consent,  which  will  not  be  done 
on  behalf  of  one  consenting  thereto. 
Bank  of  Columbia  v.  Bush,  11  Ky. 
Opin.  559. 

rV.     BY    DEFAULT. 

(A)   REQUISITES  AND  VALIDITY. 

§96.  Parties  against  whom  Judgment 
by  default  may  be  rendered. 

§97. In  general. 

No  default  can  be  taken  against  per- 
sons named  only  in  the  body  of  the 
complaint. 

Pollard's     Heirs     v.     Morrison's 
Admr.,  9  Ky.  Opin.  43. 
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§99.  Jurisdiction  in  general. 

No  valid  Judgment  can  be  taken 
against  a  party  not  served  with  process 
and  who  does  not  appear  to  the  ac- 
tion. 

Kanawha  &  Ohio  Coal  Co.  v.  Hunt, 
8  Ky.  Opin.  178. 

§  100.  Pleadings  to  sustain  Judgment. 
The  allegation,  and  not  the  prayer, 
in  a  petition   should  control  a  Judg- 
ment by  default. 

Mansfield  v.  Mansfield,  2  Ky.  Opin. 
182. 

The  allegations  of  a  petition  against 
a  defendant  constructively  summoned, 
and  who  failed  to  appear,  can  not  be 
taken  as  true,  unless  the  plaintiff  flies 
with  his  petition  his  own  affidavit,  stat- 
ing that  the  allegations  are  true  and 
known  to  be  so  by  the  defendant,  and 
that  they  can  not  be  proven  otherwise 
than  by  his  answer. 

Wood  V.  Kinkead  &  Sweatman,  4 
Ky.  Opin.  174. 

§  105.  Default  in  pleading. 

In  an  action  founded  on  bonds  of 
defendants  to  perform  the  Judgment 
exhibited,  the  amount  sought  to  be  re- 
covered being  specifically  stated  in  ac- 
cordance with  the  Judgment,  and  the 
defendants  failing  to  answer,  the  court 
is  authorized  to  render  a  Judgment 
without  a  Jury  to  assess  damages. 
Perry  v.  McKee,  2  Ky.  Opin.  663. 

In  a  suit  on  a  note,  where  no  an- 
swer was  put  in  nor  allegation  of  pay- 
ment by  appellees,  the  appellants  were 
entitled  to  a  Judgment  by  default. 
Snoddy  &  Co.  v.  Allen  &  Belew, 
1  Ky.  Opin.  207. 

§  106. Failure  to  plead  in  general. 

A  party  who  was  served  with  process 
nearly  six  months  before  Judgment 
was  rendered  but  who  failed  to  an- 
swer and  prepare  his  defense,  can  not 
complain  that  Judgment  was  rendered 
before  his  defense  was  heard. 

City  of  Louisville  v.  Murphy,  6  Ky. 
Opin.  62. 

Where  the  allegations  of  a  petition 
authorize  recovery  against  a  city,  and 
the  answer  offered  by  the  city  is  not 
responsive  to  the  petition.  Judgment 


may  be  rendered  against  the  city  by 
default. 

City  of  Paducah  v.  Holloran  &  Co^ 
6  Ky.  Opin.  547. 

The  failure  of  a  defendant  to  an- 
swer after  he  is  served  with  process, 
entitles  the  plaintiff  to  a  Judgment, 
upon  proof  of  his  cause  of  action. 
Maloney  v.  Smith's  Admr.,  11  Ky. 
Opin.  577. 

§110.  Operation  and  effect  of  default 

§111. In   general. 

Before  there  can  be  any  Judgment 
against  a  party  for  failing  to  comply 
with  an  order,  it  must  appear  that  a 
rule  had  been  entered  and  the  order 
made,  and  where  the  party  appeals 
from  a  Judgment  taken  against  him  on 
account  of  such  failure  because  no 
rule  was  served  on  him  or  order  made 
against  him,  the  trial  court  can  not 
after  appeal  supply  the  omission  by 
amending  its  records  so  as  to  show 
such  order  to  have  been  made,  and 
there  can  be  no  amendment  when 
there  is  nothing  in  existence  to 
amend. 

Martin  v.  Martin's  Admr.,  13  Ky. 
Opin.  17. 

§114.  Waiver  of  default. 

One  who  is  guilty  of  laches  can  not 
complain  of  a  default  Judgment, 
though  mistaken  in  his  belief  of  his 
rights. 

Smith   V.    Smith's   Admr.,   1  Ky. 
Opin.  411. 

§115.  Relief  awarded  on  Judgment  by 
default. 
The  Code  [Civ.  Code  (1876),  Cr.  2, 
§  90]  expressly  provided  that  when  no 
defense  is  made  the  plaintiff  is  not 
entitled  to.  Judgment  for  any  relief 
not  specifically  demanded. 

Blackburn  v.  Mann,  11  Ky.  Opin. 
598. 

§119.  Time  for  Uking  default. 

A  defendant  on  whom  process  is 
served  has  no  right  to  assume  that 
Judgment  can  not  be  taken  before  the 
process  is  served  on  his  partner  and 
codefendant 

Smith    V.    Smith's    Admr.,   1  Ky. 
Opin.  411. 

§  126.  Proof  of  cause  of  action. 

A  Judgment  by  default  on  a  petition 
to  set  aside  a  conveyance  as  fraoda- 
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lent  is  premature,  unless  the  records 
of  the  suit  and  the  conveyance  be  in 
the  pleadings. 

Smedley  y.  Sauner,   3  Ky.   Opin. 
330. 

The  allegations  in  a  petition,  alleg- 
ing the  sale  of  a  horse  by  warranty, 
and  that  the  purchaser  would  be  com- 
pelled to  return  same  by  reason  of  the 
intervention  of  a  claimant;  that  the 
vendor  would  become  indebted  to  the 
vendee  by  failure  of  the  warranty,  will 
not  justify  a  Judgment  by  default, 
where  without  proof,  the  liability  was 
not  manifested. 

Brotherton  v.  Megill,  3  Ky.  Opin. 
121. 

Where  the  material  allegations  of 
the  petition  are  denied,  it  is  error  to 
render  Judgment  against  the  defend- 
ant in  the  absence  of  any  proof. 

Taylor  v.  Duvall,  5  Ky.  Opin.  322. 

§  132.  Premature  entry  of  Judgment. 

Where  one  named  as  a  defendant 
has  been  summoned  to  answer  the 
plaintifT's  petition  and  has  also  been 
served  with  a  summons  to  answer  the 
cross-petition,  more  than  sixty  days 
before  the  rendition  of  a  judgment 
against  him,  he  can  not  have  such  a 
Judgment  set  aside  on  the  claim  that 
it  was  entered  before  such  action 
stood  regtdarly  for  trial. 

Hardin   v.   Hardin,   13   Ky.    Opin. 
338. 


(B)   OPENING   OR   SETTING   A8IDE 

DEFAULT. 

§  138.  Right  to  relief  In  general. 

Where  plaintifT  by  agreement  with 
defendant  proposed  and  conditionally 
entered  into  an  agreement  to  compro- 
mise his  claim  upon  the  execution  and 
delivery  by  defendant  of  three  notes 
of  %50  each,  with  a  mortgage  to  se- 
cure them  on  the  property  attached; 
and  the  notes  and  mortgage  were  exe- 
cuted and  delivered  by  defendant,  and 
plaintiff  did  not  return  them  during 
the  term  of  court,  but  proceeded  with 
the  action  and  took  judgment  by  de- 
fault; such  condition  of  facts  will  Jus- 
tify, upon  proper  motion  and  afiQdavit, 
the  setting  aside  of  the  judgment,  and 


defendant  be  allowed  to  defend  the 
action. 

Sibly  V.  Armstrong,  1  Ky.  Opin. 
619. 

A  Judgment  by  default  will  not  be 
set  aside  on  the  ground  of  no  service, 
where  such  return  is  shown,  upon  the 
mere  statement  of  the  defendant  that 
he  received  no  sunmions,  and  of  the 
deputy  sheriff  that  he  had  no  distinct 
recollection  concerning  it. 

Wilson  V.  Northrup,  13  Ky.  Opin. 
190. 

Where  process  is  duly  served  in  a 
cause  and  steps  taken  by  a  plaintiff  to 
enforce  a  contractor's  lien,  and  no  ap- 
pearance is  made  by  the  defendant  in 
the  cause  until  long  after  Judgment  is 
entered  and  the  property  sold  under 
it,  such  sale  and  the  Judgment  will 
not  be  set  aside  at  the  instance  of  the 
defendant,  in  the  absence  of  fraud  in 
procuring  the  Judgment  or  in  the  sale 
of  the  property. 

Randall  v.  Redd  &  Bros.,  13  Ky. 
Opin.  1026. 

§  143.  Excuses  for  default. 

Whenever  by  the  fault  of  the  plain- 
tiff or  other  cause  of  surprise  to  the 
defendant,  which  he  could  not  by  or- 
dinary prudence  have  discovered  and 
avoided,  Judgment  was  taken,  the  pre- 
sumption is  strong  that  an  unjust  Judg- 
ment has  been  rendered,  and  the  court, 
on  application  made  at  the  same  term, 
within  the  exercise  of  a  sound  and 
Just  discretion,  will  set  aside  the  Judg- 
ment and  permit  defense  to  be  made, 
if  a  sufficient  defense  be  disclosed. 
Sibly  V.  Armstrong,  1  Ky.  Opin. 
619. 

§  145.  Meritorious  cause  of  action  or 
defense. 
A  plea  that  a  defendant,  who  had 
not  employed  an  attorney,  was  present 
at  a  term  of  court  and  learned  that  all 
ordinary  cases  would  go  over,  and  had 
a  good  defense,  is  insufficient  to  set 
aside  a  default  Judgment. 

Taylor  v.  Taylor,  4  Ky.  Opin.  78. 

§150.  Proceedings  In  cause  operating 
to  open  default. 
In  a  suit  in  equity  to  vacate  a  Judg- 
ment rendered  by  default,  the  aver- 
ments of  the  petition  must  bring  the 
case   within   the   revisory   powers   of 
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the  court,  as  limited  and  defined  by 
section  579  of  the  Civil  Code  Prac, 
and  where  the  facts  alleged  do  not  con- 
stitute any  one  of  the  grounds  pre- 
scribed by  said  section,  a  judgment 
which  is  sought  to  be  vacated  or  modi- 
fled  thereby  will  not  be  disturl^ed. 
Owens  V.  Cox,  1  Ky.  Opin.  80. 

Where  in  a  suit  for  a  devastavit, 
the  petition  neither  alleges  the  amount 
of  assets  nor  its  sufficiency  to  pay  ofT 
the  debts  sued  for,  but  leaves  the 
amount  blank  and  refers  to  the  ap- 
praisement and  sale  bills  to  show  its 
sufficiency;  and  neither  of  the  docu- 
ments were  filed  as  exhibits;  a  Judg- 
ment by  default  against  the  surety,  the 
only  party  served  with  a  summons,  is 
void. 

Edmondson    v.    Summers,    2    Ky. 
Opin.  143. 

By  failure  to  answer  in  suit  on  bond, 
appellant  admitted  that  she  has  as- 
sets in  her  hands  sufficient  to  pay  the 
debt,  and  judgment  should  be  ren- 
dered against  her  de  propriis  bonis, 
to  be  levied  of  assets  in  her  hands. 
Elder  v.  Lucas,  2  Ky.  Opin.  86. 

§  153.  Time  for  application. 

A  defendant  constructively  sum- 
moned has  a  right  to  come  in  within 
five  years  and,  by  presenting  a  de- 
fense, to  open  any  judgment  entered 
against  him. 

Citizens  Nat.  Bank  v.  DroniUard, 
13  Ky.  Opin.  251. 

Where  real  estate  Is  sold  under  a 
judgment  in  rem  against  a  non-resi- 
dent owner,  and  the  proceeding  is  ir- 
regular because  the  statute  was  not 
followed,  the  nonresident  may  have 
the  judgment  set  aside  by  applsring 
therefor  within  five  years  and  present- 
ing a  valid  defense  to  the  action,  and 
in  such  a  proceeding  the  purchaser 
must  restore  the  property. 

Cheatham  v.  Ragland,  13  Ky.  Opin. 
961. 

§157.  Affidavits  on  application. 

§  160. Affidavit  of  merits. 

Before  a  defendant  can  set  aside  a 
judgment  taken  against  him  by  de- 
fault, he  must  show  the  facts  which 
he  claims  constitute  his  defense  to  the 
action. 

Wilson  V.  Northup,  13  Ky.  Opin. 
190. 


V.     ON  MOTION  OR  SUMMARY 
PROCEEDING. 

§  182«  Motion  or  other  application. 

Where  notice  of  a  motion  for  judg- 
ment on  a  bond  was  not  served  on  the 
obligors  five  days  before  the  motion 
was  made,  the  error  was  waived  by 
the  appearance  thereto,  and  consent- 
ing to  the  trial  without  objection. 
Millett  V.  Millett,  3  Ky.  Opin.  431. 

VI.     ON  TRIAL  OP  ISSUES. 

(A)  RENDITION,  FORM  AND  REQUI- 
SITES IN  GENERAL. 

§199.  Notwithstanding  verdict. 

Before  a  judgment  can  be  rendered 
on  an  answer  it  must  be  made  a  cross- 
petition. 

Marquis  v.  McMannama,  1  Ky. 
Opin.  203. 

Where  the  answer  presents  no  de- 
fense to  a  petition,  and  the  plaintiff 
proves  his  cause  of  action,  he  Is  en- 
titled to  a  Judgment  notwithstanding 
the  verdict  is  against  him. 

Bellew  V.  Angling,  9  Ky.  Opin. 
349. 

A  judgment  can  not  be  lawfully  de- 
manded, notwithstanding  the  verdict, 
where  the  pleadings  present  an  issne 
upon  the  merits  and  the  testimony  is 
conflicting. 

Farmers'  Nat.  Bank  of  ML  Ster- 
ling V.  Wilkerson  &  Jones,  10 
Ky.  Opin.  810. 

§  205.  Amount  of  recovery. 

A  judgment  can  not  be  rendered  for 
more  than  the  amount  called  for  by 
the  pleadings. 

Lair  v.  Reynolds,  7  Ky.  Opin.  6S6. 

Where,  in  a  suit  to  recover  the  value 
of  property  and  for  damages,  the  jory 
find  that  such  value  and  damages 
amount  to  $625  and  the  plaintifTs  peti- 
tion only  asks  for  $600,  the  court  may 
enter  judgment  for  |600  only. 

Fowler  v.  Gordon,   11  Ky.  Opin. 
475. 

§206.  Personal  Judgment  In  proceed- 
ings by  attachment  or  in  rem. 
Where  a  claim  is  sued  upon  and  it 
is  sought  to  enforce  a  lien,  and  the 
debt  was  not  the  debt  of  the  defend- 
ant originally,  nor  one  that  he  subse- 
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quently  assumed,  there  can  be  no  per- 
sonal judgment 

Vincent  v.  Duff,  10  Ky.  Opln.  560. 

§  209.  Time  for  rendition. 

Where  a  matter  at  issue  is  sub- 
mitted to  a  Jury,  no  judgment  of  the 
court  can  be  entered  until  the  jury 
has  made  a  finding. 

Stephens  v.  Norton,  11  Ky.  Opin. 
474. 

§221.  Designation  of  amount. 

§225^ Medium  of  payment. 

A  judgment  is  invalid  when  it  pro- 
vides that  plaintiff  shall  recover  prin- 
cipal and  interest  "in  gold  coin  or  its 
equivalent  in  legal  tender  notes,"  but 
fails  to  determine  what  constitutes 
such  notes. 

Burbanks'     Admr.    v.     Burbanks' 
Admr.,  8  Ky.  Opin.  113. 

§226.  Designation  and  description  of 
property. 
Where  a  petition  and  a  judgment  de- 
scribing land  as  the  land  on  "Yellow 
Bank.  Island,"  the  description  is  too  in- 
definite and  uncertain  to  enable  the 
commissioner  to  execute  a  judgment 
without  danger  of  injustice  to  the  own- 
ers and  probable  sacrifice  of  their 
rights. 

Watkins  v.  Summers  &  Co.,  6  Ky. 
Opin.  341. 

Land  sought  to  be  subjected  to  sale 
to  satisfy  a  debt  must  be  described  in 
the  petition  so  that  the  commissioner 
to  make  sale  can  identify  the  land 
from  an  examination  of  the  petition 
and  papers  in  the  suit;  and  a  judg- 
ment for  plaintiff  on  such  a  defective 
petition  will  be  reversed. 

Mills  V.  Early, -8  Ky.  Opin.  110. 

A  judgment  for  the  sale  of  land 
should  set  forth  an  accurate  descrip- 
tion of  the  land  to  be  sold  so  that  it 
may  be  identified  by  reference  to  the 
Judgment. 

Mark  v.  Little,  8  Ky.  Opin.  187. 

A  judgment  ordering  the  sale  of  real 
estate  must  contain  such  a  descrip- 
tion of  the  land  as  will  enable  the  com- 
missioner and  purchasers  to  find  it 
without  reference  to  papers  and  ex- 
hibits on  file  tn  the  case. 

Green   v.    Whalley,    8    Ky.    Opin. 
240. 


A  judgment  for  the  sale  of  land  will 
be  reversed  where  it  does  not  in  itself 
contain  such  a  description  of  the  land 
as  will  enable  the  master  to  find  it 
without  reference  to  the  title  papers. 
Vaugh  V.  Neeley,  8  Ky.  Opin.  390. 

A  Judgment  ordering  the  sale  of  real 
estate,  which  in  itself  fails  to  describe 
the  particular  real  estate,  is  errone- 
ous and  will  be  reversed. 

Fox  V.  Tipton,  8  Ky.  Opin.  413. 

A  judgment  directing  the  sale  of 
real  estate  is  erroneous  when  it  fails 
to  describe  the  land  to  be  sold. 

Wilson  V.  Jones,  9  Ky.  Opin.  553. 

A  judgment  ordering  the  sale  of 
real  estate  is  erroneous  which  fails  to 
describe  the  real  estate. 

Lipscomb  v.  Central  Bldg.  Assn.  of 
Covington,  9  Ky.  Opin.  432. 

A  judgment  for  the  sale  of  land 
should  describe  the  land  so  that  it 
may  be  identified  without  reference 
to  loose  papers  in  the  record;  how- 
ever, such  a  judgment  is  not  void,  and 
a  sale  under  it  can  not  be  attacked 
otherwise  than  by  an  appeal. 

Miller  v.  Marshall,  9  Ky.  Opin. 
593. 

A  judgment  ordering  the  sale  of 
land  should  be  set  aside  when  it  con- 
tains no  such  description  of  the  land 
that  the  land  can  be  identified. 

Bottom  V.  Bonta's  Exr..  9  Ky. 
Opin.  619. 

A  judgment  ordering  the  sale  of  real 
estate  must  so  describe  the  land  as  to 
enable  the  commissioner  to  discharge 
his  duties  without  reference  to  any 
other  papers  in  the  cause,  and  when 
it  fails  to  do  so  the  judgment  will  be 
reversed  on  appeal. 

Smith  V.  Eubank's  Admr.,  9  Ky. 
Opin.  656. 

§232.  Defects  and  objections. 

Where,  after  a  decree  rendered  con- 
firming a  sale  of  lands,  the  husband, 
having  a  life  estate  by  the  curtesy 
entered  his  appearance  and  filed  an 
answer  approving  the  sale,  the  defect 
of  title  is  cured,  and  an  appeal  there- 
from should  be  dismissed. 

Lang  V.  Phillips,  3  Ky.  Opin.  354. 
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A  Judgment  for  the  sale  of  real  es- 
tate will  be  reversed  where  it  fails  to 
direct  the  manner  of  the  advertise- 
ment  of  the  sale. 

Arnold  ▼.  Smith,  8  Ky.  Opin.  494. 

(B)   PARTIES. 

§236.  Judgment  against  one  or  more 
coparties. 

§237* In  general. 

A  Judgment  against  three  parties, 
where  the  record  only  shows  that  two 
of  them  have  any  interest  in  the  con- 
troversy, is  erroneous. 

Fowler,  Lee  &  Co.  v.  Gano,  6  Ky. 
Opin.  319. 

Under  the  new  rule  established  by 
§  39,  Civil  Code,  a  Judgment  may  be 
rendered  against  the  party  or  parties 
sued,  though  other  parties  Jointly 
bound  are  omitted  from  the  action. 
Hughes  V.  Gray,  1  Ky.  Opin.  1. 

§245.  Defects  and  objections. 

Judgments  rendered  upon  the  prayer 
and  by  the  procurement  of  feme  covert 
and  infants,  are  generally  as  binding 
as  those  rendered  on  the  prayer  of 
persons  laboring  under  no  disability. 
Beeman  v.  Rouse,  3  Ky.  Opin.  113. 

<C)   CONFORMITY      TO      PROCESS, 
PLEADINGS,  PROOFS,  AND  VER- 
DICT OR  FINDINGS. 

§  246.  Conformity  to  process. 

Judgment  on  a  cross-petition  is  im- 
proper, where  taken  at  the  same  term 
the  cross-petition  was  filed,  plaintiff 
not  having  been  served  with  process 
and  not  having  entered  formal  appear- 
ance thereto. 

Jones  V.  Gillen,  6  Ky.  Opin.  96. 

§247.  Conformity    to     pleadings     and 
proofs. 

§248. In  general. 

Where,  in  a  cross-petition,  certain 
items  in  dealings  between  the  princi- 
pal litigants  are  surcharged,  a  Judg- 
ment without  answer  thereto  is  erro- 
neous. 

Ross  V.  Brannin,  Summers  &  Co., 
3  Ky.  Opin.  528. 

A  Judgment  can  only  be  rendered  in  | 
accordance  with  the  allegations  of  a 


petition,     which     must     control     the 
prayer. 

Roach  V.  Scott,  3  Ky.  Opin.  90. 

A  Judgment  for  an  amount  in  excess 
of  that  claimed  in  the  petition  will  be 
reduced  to  its  proper  sum. 

Engleman  v.  Central  Nat.  Bank  of 
Danville,  3  Ky.  Opin.  132. 

A  plaintiff,  who  fails  to  controvert 
the  allegations  in  an  answer,  setting 
up  by  counterclaim  that  a  portion  of 
the  land  in  controversy,  and  which 
had  been  sold  him,  had  been  otherwise 
disposed  of  before  sale  to  him,  can 
not  complain  of  a  reduction  of  his 
Judgment  to  the  extent  of  the  value  of 
the  deficiency. 

Chamy  v.  Flamer's  Admr.,  3  Ky. 
Opin.   242. 

A    Judgment    allowing    interest    on 
debts  for  a  longer  time  than  the  con- 
tracts sued  on  authorized  is  erroneous. 
Wallingford  v.  Bassett's  Admr.,  4 
Ky.   Opin.   578. 

Where  it  is  alleged  in  a  petition  that 
the  debt  was  created  for  lumber  used 
in  building  a  house  on  the  land  of  the 
wife,  and  although  it  is  alleged  that 
she  has  a  separate  estate,  it  is  not  al- 
leged that  the  house  was  built  on  land 
held  by  her  as  her  separate  estate, 
nor  is  it  alleged  whether  the  separate 
estate  is  real  or  personal,  or  where 
it  is  located;  such  allegations  are  too 
vague  and  uncertain  to  support  a  de- 
fault Judgment. 

Bush  V.  Young  &  Faulkner,  4  Ky. 
Opin.  276. 

A  Judgment  subjecting  the  real  es- 
tate described  in  the  petition  was  not 
authorized  by  the  pleadings  as  there 
is  no  allegation  in  the  petition  that 
the  appellant  had  any  lien  on  the 
property,  since  as  between  the  vendor 
and  vendee  no  lien  exists  unless  re- 
tained in  the  deed. 

Barker  v.   Compton,  5   Ky.  Opin. 
70. 

No  Judgment  can  be  legally  rend- 
ered for  interest  at  ten  pa*  cenC 
where  there  is  no  averment  that  de- 
fendant agreed  in  writing  to  pay  ten 
per  cent,  interest  on  the  debt 

Taylor  v.  Guteman,   9   Ky.  Opin. 
184. 
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VII.  ENTRY,  RECORD,  AND  DOCK- 

ETING. 

§271.  Authority  to  enter. 

Persons  in  court  assigning  no  valid 
reason  why  Judgment  should  not  be 
entered  are  not  prejudiced  by  entering 
the  judgment,  since  the  object  of  no- 
tice is  to  enable  the  party  to  show 
cause  why  the  judgment  should  not 
be  entered,  but  if  the  party  is  pres- 
ent in  court,  and  suggests  no  ground 
against  judgment  being  entered,  the 
reason  for  notice  ceases. 

Hayden  v.   Crutchfield's  Exr.,   11 
Ky.  Opin.  214. 

§  272.  Time  for  entry  in  general. 

The  Court  of  Appeals  is  not  dis- 
posed to  disregard  a  judgment  filed 
in  vacation,  which  finds  its  way  into 
the  order  book  afterwards  and  is 
made  the  judgment  by  being  spread 
upon  the  record  in  connection  with 
the  ones  made  at  the  regular  term, 
since  it  thereby  became  a  part  of  the 
record. 

Mercer's  Exr.  v.  Caldwell,   7  Ky. 
Opin.  58. 

Where  judgment  is  pronounced  in  a 
cause  during  a  regular  term  of  the 
court  and  the  record  shows:  "By 
agreement  this  action  is  resubmitted 
and  the  chancellor  may  file  his  judg- 
ment and  the  parties  their  bills  of 
exceptions  in  vacation,  all  to  have  the 
same  effect  as  if  filed  in  regular 
term,"  such  judgment  is  valid. 

Cooper    V.    Whitehurst,     13    Ky. 
Opin.  406. 

VIII.  AMENDMENT,    CORRECTION, 
AND   REVIEW   IN    SAME 

COURT. 

§  296.  Authority  of  court,  Judge  or  ju- 
dicial officer. 
§  297. in  general. 

Where  a  cause  with  the  judgment 
and  sale  under  it  and  the  confirma- 
tion of  the  sale  *have  been  filed  away 
with  leave  to  redocket,  the  court  has 
no  longer  any  power  over  the  judg- 
ment, and  the  only  means  of  annull- 
ing or  modifying  it  after  the  expira- 
tion of  the  term  at  which  it  was 
rendered,  is  by  appeal  or  petition  in 
the  nature  of  a  bill  of  review. 

'   Gunnell  v.  Green,  7  Ky.  Opin.  363. 


The  suit  having  been  dismissed  as 
to  a  portion  of  the  land  at  a  previous 
term  of  the  court,  such  judgment  is 
final  and  the  court  at  a  subsequent 
term  has  no  power  over  it. 

Jones  V.  Hopper,  5  Ky.  Opin.  379. 

When  specific  performance  is  de- 
manded requiring  defendant  to  convey 
to  plaintiff  certain  real  estate,  and 
the  court  renders  judgment  requiring 
such  conveyance  and  appointing  a 
commissioner  to  make  the  same,  such 
judgment  is  final  and  the  court  has 
no  Jurisdiction  thereafter  to  change 
such  judgment;  but  the  court  retains 
jurisdiction  thereafter  in  the  cause 
only  for  the  purpose  of  executing  the 
judgment. 

Greer  v.  Gard,  8  Ky.  Opin.  313. 

Where  the  persons  liable  to  taxation 
were  ascertained  by  the  judgment  of 
the  court,  and  the  court  adjourned,  it 
lost  all  power  to  further  revise  or 
correct  the  Judgment. 

Boone  County  Court  v.  Snyder,  9 
Ky.  Opin.  918. 

§299. After  the   term. 

Where  the  court  errs  in  fixing  the 
time    from    which    interest    shall    be 
computed,   the   error  cannot   be   cor- 
rected at  a  subsequent  term  of  court. 
Woodson  V.  Ballinger,  7  Ky.  Opin. 
101. 

The  Louisville  Chancery  Court  has 
such  control  over  its  judgments  for 
sixty  days  after  their  rendition  as  cir- 
cuit courts  have  over  their  judgments 
during  the  term  at  which  they  are 
rendered. 

Randall  v.  Redd  &  Bros.,  13  Ky. 
Opin.  1026. 

§302.  Nature  of  errors  or  defects. 

If  the  original  petition  did  not  au- 
thorize the  direction  in  the  judgment 
that  it  should  be  levied  of  trust  es- 
tate in  the  hands  of  the  defendant, 
the  amendment  filed  after  the  judg- 
ment was  rendered  could  not  cure  the 
defect. 

McESlwain  v.  Wright,  5  Ky.  Opin. 
450. 


-Judicial   errors. 


§304.- 

The  rendition  of  judgment  on  an 
amended  petition  in  less  than  twenty 
days  after  the  service  of  process   is 
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erroneous,  but  can  only  be  corrected 
by  motion  in  the  court  below. 

Deaner  v.  Storme,  8  Ky.  Opin.  56. 

§305. Provisions  of  Judgment   not 

conforming  to  decision  or  vei^ 
diet. 
Section  579,   Civil  Code,   which  au- 
thorizes   the    court   at    a    subsequent 
term  to  correct  its  misprision,  applies 
to  Judgments  or  final  orders. 

Crane  v.  Cox,  2  Ky.  Opin.  465. 


-Clerical  errors. 


§306.- 

A  clerical  misprision  is  the  erro- 
neous entering  or  recording  of  a  judg- 
ment rendered  by  a  court,  and  may 
be  corrected  by  motion. 

Covington   v.   Scott,   8   Ky.   Opin. 
138. 

An  error  of  the  clerk  in  entering  a 
judgment  may  be  corrected  by  the 
court  at  a  subsequent  term  when 
there  is  anything  in  the  record  to  go 
by,  but  when  there  is  nothing  in  the 
record  to  amend  by,  such  judgment 
can  not  be  corrected  upon  the  mere 
recollection  of  witnesses  as  to  what 
took  place  in  the  court. 

Field  V.  Smith,  8  Ky.  Opin.  821. 

When  the  clerk  of  the  court,  by 
oversight  or  inadvertence,  has  mis- 
taken the  true  amount  of  an  uncon- 
tradicted exhibit  filed  in  a  suit,  it 
will  be  regarded  as  a  misprision  and 
corrected  on  motion 

American  Life  Ins.  Co.  v.  Cincin- 
nati Wire  Co.,  9  Ky.  Opin.  640. 

§  307. Omissions. 

If,  in  entering  up  a  judgment,  one 
of  the  creditors  was  not  mentioned, 
it  was  merely  a  clerical  misprision 
and  might  be  corrected  on  motion  in 
the  court  below  . 

Brown   v.    Hilluson,   9    Ky.   Opin. 
581. 

IX.     OPENING  OR  VACATING. 

§339.  Authority   of  court. 

Where  no  appeal  was  prosecuted 
from  a  judgment,  it  was  not  within 
the  power  of  circuit  court,  at  a  sub- 
sequent term,  to  set  it  aside,  nor  to 
refuse  to  permit  it  to  be  enforced 
according  to  its  spirit. 

Flournoy  v.  Morris,  5  Ky.  Opin.  47. 


§342. After   the    term- 

The  action  of  the  court  in  setting 
aside  a  judgment  at  a  subsequent 
term  is  void,  and  all  proceedings 
taken  in  the  case  thereafter  are  in- 
valid. 

Brown  v.  Henry,  7  Ky.  Opin.  162. 

Where  the  court  rendered  a  final 
judgment  at  the  August  term,  1S77. 
it  had  no  power  at  the  January  term. 
1878,  to  set  it  aside,  and  an  order  then 
made  purporting  to  set  is  void. 

Phillips  V.  PhiUips  &  Bro.,  11  Ky. 
Opin.  23. 

§343.  Right  to  relief  in  general. 

A  judgment  confirming  a  commis- 
sioner's sale,  like  other  judgments, 
may  be  modified,  set  aside,  or  vacat-^ 
ed  for  sufficient  reasons  upon  proper 
proceedings,  but  in  the  absence  of 
fraud  or  misrepresentation  upon  the 
part  of  the  beneficiary  owner  of  the 
bonds,  defendant  can  not  escape  pay- 
ing them  in  full,  unless  he  obtains  a 
retrial  of  the  motion  to  confirm  the 
sale  and  successfully  resists  its  con- 
firmation. 

Hill  V.  Hathaway  &  Hall,  7  Ky. 
Opin.  176. 

A  final  judgment  cannot  be  set 
aside  at  a  subsequent  term  of  court, 
unless  for  some  of  the  grounds  pre- 
scribed in  the  code. 

Adams    v.    Perkins,    4    Ky.   Opm. 
647. 

Unless  one  or  more  of  the  grounds 
embraced  in  §§  579-373,  Civil  Code 
Practice,  are  set  forth  in  the  petition 
to  vacate  the  judgment,  the  court  has 
no  jurisdiction  of  the   case. 

Whitesides  v.  Brien's  Ehcr.,  5  Ky. 
Opin.  11. 

Where  defendants  in  an  original  pe- 
tition did  not  consent  that  the  sale 
under  the  judgment  should  be  set 
aside,  their  failure  to  answer  the 
amended  petition  did  not  constitute 
such  consent. 

Gunnell  v.  Green,  7  Ky.  Opin.  363. 

Where  there  is  nothing  in  the  rec- 
ord showing  the  grounds  relied  upon 
in  the  motion  to  set  aside  a  judg- 
ment, it  will  be  presumed  that  it  was 
not  such  as  would  deprive  a  court  of 
equity  of  the  power  to  vacate  when 
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the  facts  alleged  give  the  court  Juris- 
diction. 

Emison  v.  Carter,  7  Ky.  Opin.  487. 

§353.  Errors    and    irregularities. 

§354* In  general. 

A  Judgment  correctly  entered,  but 
which  is  erroneous,  can  not  be  cor- 
rected by  motion,  but  must  be  ap- 
pealed from. 

Covington   v.   Scott,   8    Ky.   Opin. 
138. 

§362.  Mistake,  inadvertence,  surprise, 
excusable  neglect,  casualty,  or 
misfortune. 

§363. In  general. 

Where  it  is  made  clear  that  a  mis- 
take is  made  in  taking  a  Judgment, 
and  plaintifiE  recovers  only  a  part  of 
the  debt,  he  may  recover  the  remain- 
der of  the  debt,  but  in  such  a  case 
the  proof  must  be  clear  and  satis- 
factory. 

Stewart  v.  Tussey's  Admx.,  12  Ky. 
Opin.  365. 

§372.  Fraud,  perjury,  collusion,  or 
other  misconduct. 
A  mere  motion  to  set  aside  a  Judg- 
ment, with  leave  to  make  defense, 
will  not  preclude  a  party  from  after- 
wards filing  a  petition  in  equity  to 
revoke  the  Judgment  upon  the  ground 
of  fraud  in  obtaining  it. 

Ehnison  v.  Carter,  7  Ky.  Opin.  487. 

Where  a  plaintiff  seeks  by  suit  to 
vacate  a  Judgment  because  procured 
without  process  served  on  him,  he 
must  allege  fraud  upon  the  part  of 
the  Judgment  plaintiff  in  procuring 
the  return  or  mistake  on  the  part  of 
the  sheriff  in  making  it,  and  evidence 
of  these  facts  is  not  admissible  in 
the  absence  of  such  allegations. 

Everett   v.   Ragan,    10    Ky.   Opin. 
898. 

A  Judgment  may  be  vacated  for 
fraud  practiced  by  the  successful 
party  in  obtaining  it,  or  for  a  clerical 
misprision,  and  it  is  not  required  that 
a  party  entitled  to  such  relief  should 
file  his  petition  therefor  not  later 
than  the  second  term  after  the  dis- 
covery. 

Lawless  y.  Sevier,  12  Ky.   Opin. 
231. 


An  allegation  of  fraud  in  general 
terms  is  not  sufficient,  but  the  par- 
ticulars of  which  the  fraud  consists, 
and  the  manner  in  which  a  Judgment 
was  fraudulently  obtained,  must  be 
specified  in  the  petition  to  make  it 
good  as  against  demurrer. 

McCarty  v.   Payne,   12   Ky.   Opin. 
248. 

§384.  Form  and  requisites  of  applica- 
tion in  general. 
A  petition  by  a  defendant  to  va- 
cate a  Judgment  is  insufficient  when 
it  fails  to  allege  any  facts  showing 
diligence  in  discovering  the  defenses 
he  had  before  Judgment,  and  accord- 
ingly a  defendant  can  not  have  a 
Judgment  against  him  vacated  be- 
cause he  forgot  or  by  mistake  failed 
to  consider  them  in  the,  agreement  to 
enter  Judgment. 

Beatty  v.  Curtis,  11  Ky.  Opin.  768. 

§386.  Time  for  application. 

A  court  does  not  have  the  power 
to  vacate  a  Judgment  or  final  order 
after  the  term  at  which  it  is  rendered, 
except  for  the  causes  and  in  the  man- 
ner provided  by  §  579  of  the  Civil 
Code. 

Brashear's  Admr.  v.  Elijah  Combs' 
Admr.,  7  Ky.  Opin.  627. 

A  Judgment  taken  against  a  non- 
resident defendant  on  constructive 
notice  may  be  set  aside  within  five 
years,  and  such  a  defendant  may 
move  to  have  the  action  retried  as 
if  there  had  been  no  Judgment;  and 
where  he  dies  during  such  period  his 
heirs  may  file  such  a  motion. 

Lingenfelter   v.    Carlisle's   Admr., 
12  Ky.  Opin.  83. 

§398.  Operation  and  effect. 

Where  an  order  purporting  to  set 
aside  the  first  Judgment,  no  sale  of 
the  land  having  been  made  by  the 
first  Judgment,  and  the  whole  of  the 
land  was  to  be  sold  to  pay  the  debts 
without  regard  to  the  claim  of  the 
widow  for  dower,  and  it  is  not  proved 
that  the  land  brought  less  when  sold 
than  it  would  have  brought  if  it  had 
been  sold  under  the  first  Judgment, 
the  order  setting  aside  the  first  Judg- 
ment may  be  treated  as  a  nullity,  and 
it  may  be  regarded  as  in  full  of  the 
same   land   for   the   payment   of   the 
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same  debts  is  not  necessarily  errone- 
ous. 

Adams    v.    Perkins,   4    Ky.    Opin. 
647. 

§401.  Restitution.  * 

The  proceedings  by  rule  or  motion 
for  restitution  of  money  or  property 
obtained  under  the  direct  operation  of 
a  judgment  which  has  been  reversed 
13  well  known  to  the  courts  of  law, 
ani  is  equally  allowable  in  courts  of 
equity. 

Doty  V.  Bence's  Heirs,  5  Ky.  Opin. 
634. 

The  chancellor  has  the  power  to 
remedy  the  injustice  which  may  have 
been  done  under  his  own  orders  when 
vacated  by  an  appellate  tribunal,  and 
an  order  for  restitution  cannot  be  re- 
sisted on  the  grounds  of  any  equity 
disposed  of  'by  the  dismissal  of  the 
bill. 

Doty  V.  Bence's  Heirs,  5  Ky.  Opin. 
634. 


X.     EQUITABLE   RELIEF. 

(A)    NATURE     OF     REIVIEDY     AND 

GROUNDS. 

§414.  Equitable  nature  of  grounds  for 
reiief. 
Where  one  fails  to  defend  when 
sued  upon  a  note,  he  can  not  enjoin 
the  collection  of  the  judgment,  for  a 
defense  that  existed  and  of  the  exist- 
ence of  which  he  had  knowledge  be- 
fore the  judgment  was  rendered. 

Roberts  v.  Curie,  8  Ky.  Opin.  123. 

§417.  Want  of  jurisdiction. 

Where  it  is  sought  to  invalidate  a 
judgment  taken  in  a  foreign  state,  the 
petition,  to  be  good  against  demurrer, 
must  aver  facts  showing  that  the 
court  rendering  such  judgment  had  no 
jurisdiction,  and  the  pleading  of  mere 
conclusions  is  not  sufficient. 

Bowles   V.   Watkins,   8   Ky.   Opin. 
207. 

§  428.  Defenses  not  Interposed  In 
former  action. 
A  proceeding  in  equity  cannot  be 
maintained  to  annul  a  judgment  in  an 
ordinary  action,  for  a  defense  not  dis- 
covered   since    the   rendering    of    the 


judgment,  but  of  which  the  plaintiff 
was  fully  aware. 

Hausman   v.   Lyles,    4    Ky.   Opin. 
145. 

§  431.  Excuses  for  failure  to  interpose 
defenses. 
One  guilty  of  laches  In  a  defense, 
depending  on  a  third  party  to  look 
after  his  interest,  cannot  complain  of 
a  judgment  against  him. 

Andel  v.  Rooden,  4  Ky.  Opin.  $07. 

§439.  Compelling   set-off  or   reduction 
of  damages. 
Judgments     for     the     recovery    of 
money   may   be  set   off   against  each 
other,    but   the   circuit   court  has  no 
jurisdiction  to  enjoin  the  collection  of 
judgments    rendered   by    a   Justice  of 
the  peace;   and.  Independently  of  the 
provisions   of    the   code    (CivU   Code, 
§  470),  courts  of  chancery  have  juris- 
diction    to     set    off     one     judg^nent 
against   another   when   injustice   antf 
wrong  are  about  to  result  to  one  or 
the  parties  on  account  of  the  insolv- 
ency  or   nonresidence    of   the   other. 
Richardson  v.  Richardson,  8   Ky. 
Opin.  203. 

§446.  Newly   discovered    evidence. 

Under  §  14,  Civil  Code,  relating  to 
annulment  of  a  judgment  in  ordinary 
by  an  equitable  proceeding,  a  party 
is  not  entitled  to  a  retrial  because  of 
the  discovery  of  evidence  tending  to 
establish  a  fact  of  which  he  must 
have  been  cognizant  for  a  long  time 
prior  to  the  rendering  of  the  judg- 
ment sought  to  be  annulled. 

French  v.  French,  6  Ky.  Opin,  739. 

XI.     COLLATERAL   ATTACK. 

(A)    JUDGMENTS        IMPEACHABLE 
COLLATERALLY. 

§470.  Judgments  presumed  valid  in 
general. 
A  judgment,  properly  rendered,  is 
not  subject  to  a  collajteral  attack,  and 
relief  from  same  can  only  be  granted 
on  the  grounds  as  provided  in  S5  37* 
and  579,  Civil  Code. 

Sandefer  v.  Lynn,  4  Ky.  Opin.  513. 

§482.  Judgment  by  default. 

Whelre  one  suffers  a  judgment  to  be 
taken  against  him  without  making 
any  defense,  he  can  not  defeat  an  ac- 
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tlon  brought  to  enforce  the  satisfac- 
tion of  the  Judgment  by  interposing 
a  defense. 

Griffith   y.   Adams,    13   Ky.   Opin. 
751. 

(B)    GROUNDS. 

§488.  Want  of  Juriadictlon. 
§490. Want  of  or  defects  in  proc- 
ess, service  or  notice. 
In  an  action  in  Kentucky  on  Judg- 
ments rendered  in  Pennsylvania,  the 
court   will   not   hold   a   Judgment   in- 
valid because  of  a  sheriffs  failure  to 
state  how  he  executed  the  summons. 
Du'boy  &  Bros.  v.  Roberts,  6  Ky. 
Opin.  579. 

A  judgment  taken  without  notice 
served  or  an  appearance  by  a  defend- 
ant is  void. 

Albert  v.  Harris,  8  Ky.  Opin.  619. 

A  Judgment  entered  without  the 
service  of  process,  where  there  is  no 
appearance  by  the  defendant  to  the 
action  is  void. 

Gill  v.  Farmer,  8  Ky.  Opin.  770. 

No  valid  Judgment  can  be  entered 
against  one  not  before  the  court  as  a 
result  of  process  served,  or  voluntary 
appearance. 

Graham    v.    Sheets,    9    Ky.    Opin. 
701. 

§  494* Right  of  third  persons  to  im- 
peach Judgment. 
In  a  suit  against  a  church,  members 
who  are  not  included  in  the  suit  can 
not  attack  the  Judgment. 

Brewer    v.    Peters,    E*xr.,    6    Ky. 
Opin.  60. 

§  500.  Errors  and  irregularities. 

An  erroneous  Judgment  which  has 
never  been  reversed  and  which  has 
been  recognized  for  nearly  twenty 
years  will  be  upheld. 

Carpenter  v.  Strain,   4  Ky.  Opin. 
215. 

Before  the  legal  presumption  of  Ju- 
dicial correctness  of  a  Judgment  of 
court  can  be  overcome,  it  must  be 
shown  affirmatively  by  the  weight  of 
the  evidence,  that  the  decision  is  er- 
roneous. 

Smith  V.  Farrow's  Admr.,  3  Ky. 
Opin.  664. 


Memorandum  made  by  two  attor- 
neys, showing  incorrectness,  against 
the  examination  of  same  accounts  by 
three  other  attorneys,  showing  same 
to  be  correct,  is  not  sufficient  to  off- 
set the  legal  presimiption  of  the  cor- 
rectness of  a  chancery  decision. 

Smith   V.  Farrow's  Admr.,   3   Ky. 
Opin.  664. 

A  Judgment  against  a  defendant, 
who  did  not  resist  the  action  can  not 
be  reversed  for  alleged  mistakes,  in 
a  separate  acTtion,  and  resulting  from 
the  plaintiff's  own  lack  of  diligence. 
Moore  v.  Davis,  4  Ky.  Oplh.  39. 

A  Judgment  which  is  merely  erro- 
neous can  not  be  attacked  collateral- 
ly, since  in  such  case  the  defendant's 
relief  must  be  obtained,  if  at  all,  by 
appeal. 

Turpin  v.  Smith,  13  Ky.  Opin.  756. 

§508.  Fraud,     perjury,     collusion,     or 

other  misconduct. 
Though  fraud  and  collusion  alleged 
in  a  petition  be  admitted  as  true,  a 
defendant  cannot  attack  collaterally  a 
Judgment  rendered  twenty-six  years 
before,  especially  as  she  did  not  avail 
herself  of  the  provisions  of  Civil  Code, 
§§  421,  579,  subsec.  8. 

Francis    v.    Woods,    4    Ky.    Opin. 

483. 

A  Judgment  cannot  be  collaterally 
attacked  for  fraud,  but  can  only  oe 
annulled  by  a  direct  proceeding,  af- 
fording as  high  grade  of  evidence  as 
that  upon  which  it  is  based. 

Sears  v.  Bryant,  5  Ky.  Opin.  737. 

Fraud,  to  vitiate  a  Judgment,  must 
relate  to  the  manner  in  which  it  was 
obtained,  and  not  to  the  foundation 
upon  which  it  rests. 

White  V.  Hayden's  Admr.,  8  Ky. 
Opin.  498. 

(C)    PROCEEDINGS. 

§518.  Collateral  nature  of  proceeding 
in    general. 
A    defendant    cannot    by    answer, 
after  a  Judgment  has  been  rendered 
on  a  note,  plead  set-off  and  payments 
on  a  note,  the  Judgment  not  thus  be- 
ing subject  to  a  collateral  attack. 
Geoghegan    v.    Miller's    Admr.,    4 
Ky.  Opin.  484. 
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§521.  Proceedings  to  prevent  enforce- 
ment of  Judgment. 
Where,  in  a  cause,  process  was 
served  and  a  Judgment  rendered,  a 
motion  to  set  such  Judgment  aside, 
made  nearly  three  years  after  its 
entry,  will  be  denied;  since  if  relief 
is  sought  against  such  a  Judgment  it 
must  be  by  a  new  action. 

Johnson  v.  Rodes,  8  Ky.  Opin.  846. 

XII.     CONSTRUCTION  AND  OPERA- 
TION IN  GENERAL. 

§525.  Recitals. 

The  objection  to  the  form  of  the 
Judgment  because  the  land  is  ad- 
Judged  to  the  city  cannot  be  avail- 
able, because  whenever  the  city  shall 
cease  to  use  the  ground  as  a  street, 
it  would  revert  to  the  original  owner 
by  operation  of  law. 

Kice    V.    Louisville,    3    Ky.    Opin. 
428. 

§528.  Judgment    In    personam    or    in 
rem. 
A  Judgment   simply   that   plaintiffs 
are  entitled  to  recover  is  not  a  Judg- 
ment in  personam. 

Zeigler  v.  Means,  8  Ky.  Opin.  221. 


XIII.     MERGER     AND     BAR 
CAUSES  OF  ACTION  AND 
DEIFENSES. 


OF 


(A)   JUDGMENTS     OPERATIVE     AS 

BAR. 

§540.  Nature  and  requisites  of  former 
recovery  as  bar  in  general. 
A  former  Judgment  was  held  a  bar 
to   the   relief  sought,  and   injunction 
properly  dissolved. 

Daven's  Exr.  v.  Ash,  4  Ky.  Opin. 
576. 

A  Judgment  on  a  claimant's  bond  is 
not  a  bar  to  a  motion  on  a  forthcom- 
ing bond. 

Sparks  v.  Shropshire,  3  Ky.  Opin. 
390. 

A  demurrer  sustained  to  a  petition 
because  it  presents  no  cause  of  action 
does  not  bar  another  action,  but  when 
the  defendant  pleads  and  puts  in  issue 
the  right  of  recovery,  and  the  cause 
is  submitted  on  the  petition  and  an- 
swer,   and    a   Judgment   is    rendered 


dismissing  the  petition,  such  a  judg- 
ment will  bar  any  further  action  on 
the  same  cause,  whether  proof  is  in- 
troduced or  not. 

Timberlake   v.    City    of    Newport, 
10  Ky.  Opin.  623. 

§549.   Nature  of  action   or  other  pro- 
ceeding. 

§550. In  general. 

An  action  for  breach  of  covenants 
that  a  vessel  is  free  of  liens  and  in- 
cumbrance, settles  nothing  where 
compromised,  and  which  did  not  re- 
sult in  a  Judgment. 

Porter's   Admr.    v.    Castleman.  8 
Ky.  Opin.  19. 

§562.  Necessity  for  decision  on  mer^ 
its. 
Where  the  records  of  a  former  suit 
shows  that  the  action  was  dismissed 
for  want  of  service,  it  cannot  be  plead- 
ed in  bar  to  a  subsequent  action  in 
another  Jurisdiction. 

Thomas    v.   Gentry,    3    Ky.    Opin. 
572. 

§564.  Finality  of  determination. 

A  Judgment  rendered  by  a  trial  court 
in  pursuance  to  a  mandate  of  the 
Court  of  Appeals,  stands  in  a  trial 
court  as  all  other  final  Judgments  over 
which  the  court  has  no  control  after 
the  expiration  of  the  term  at  which  it 
was  rendered,  unless  to  vacate  or 
modify  it  in  the  manner  prescribed 
by  law. 

Wipp  V.  Scott,  7  Ky.  Opin.  534. 

Judgments  are  binding  between  the 
parties  and  their  privies  until  re- 
versed, vacated,  annulled,  and  modified 
in  the  manner  prescribed  by  law,  and 
will  be  upheld  as  against  collateral  at- 
tack. 

Wipp  V.  Scott,  7  Ky.  Opin.  534. 

An  interlocutory  Judgment  may  be 
entirely  disregarded  by  the  court  when 
the  final  Judgment  is  rendered. 

Lester  v.  Winfrey,  5  Ky.  Opin.  6U. 

A  Judgment  can  not  be  final  merely 
because  it  decides  some  question  of 
law  or  fact  relating  even  to  final  re- 
lief, nor  merely  because  it  decides 
what  are  the  rights  of  the  parties  as 
to  such  relief. 

Lester  v.  Winfrey,  5  Ky.  Opin.  612. 
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A  final  Judgment  can  not  be  treated 
as  a  clerical  misprision  simply  because 
it  is  erroneous. 

Brown  v.  Henry,  7  Ky.  Opin.  162. 

A  judgment  by  a  court  of  competent 
jurisdiction  Is  not  only  final  as  to  all 
matters  determined  by  it,  but  is  also 
final  as  to  every  other  matter  Incident 
to  the  cause  which  the  parties  might 
have  put  In  issue. 

Wetherly  v.  Crooks,  9  Ky.  Opin. 
192. 

In  case  the  trial  court  considers  a 
set-off  well  plea'ded,  or  considers  it 
not  well  pleaded  and  did  not  decide 
against  the  party  pleading  it  on  the 
ground  that  his  pleading  was  bad,  the 
plea  of  former  adjudication  is  properly 
sustained. 

Turley  v.  Couchman's  Admr.,  9  Ky. 
Opin.  351. 

Where  in  a  suit  in  equity,  the  chan- 
cellor orders  one  of  the  parties  to  pay 
into  court  certain  money  for  the  use 
of  the  other  party,  and  the  Judgment 
and  order  Is  affirmed  in  the  Court  of 
Appeals,  the  matter  is  finally  adjudi- 
cated and  it  is  too  late  for  such  de- 
faulting party  to  further  question  the 
authority  of  the  court  to  compel  such 
payment. 

Bate  y.  Bate,  9  Ky.  Opin.  383. 

Where  the  state  procured  a  Judg- 
ment for  $1,397.32,  and  execution  is- 
sued thereon  was  withdrawn  by  order 
of  the  commonwealth's  attorney,  who 
entered  into  a  contract  some  time 
thereafter  with  the  defendant  to  sub- 
mit the  question  of  the  amount  owed 
by  the  defendant  to  arbitration,  which 
was  done  and  report  made  that  the 
debt  was  $426.03,  and  the  court  pro- 
nounced Judgment  for  such  amount, 
and  such  Judgment  was  paid,  such 
later  Judgment  was  void,  and  the  com- 
monwealth's attorney  had  no  author- 
ity to  agree  to  submit  to  arbitration 
what  had  been  determined  by  a  valid 
Judgment  unappealed  from. 

Commonwealth  v.  Humston,  9  Ky. 
Opin.  525. 

§581.  Judgment  vacated  or  reverted. 
Where  a  Judgment  has  been  affirmed 
on  appeal  to  the  Court  of  Appeals,  a 
petition  will  not  be  entertained  for 
correction   of   the   Judgment,    in   the 

40 


absence  of  such  fraud  as  will  author- 
ize relief. 

Davis  V.  Powell,  6  Ky.  Opin.  567. 

After  the  reversal  of  a  Judgment, 
it  becomes  a  mere  nullity,  and  the 
failure  of  the  court  to  set  it  aside 
gives  it  no  validity. 

Commonwealth  v.  Shankes,  6  Ky. 
Opin.  79. 

XIV.     CONCLUSIVENESS  OP  ADJU- 
DICATION. 

(A)  JUDGMENTS    CONCLUSIVE    IN 

GENERAL. 

§643.  Nature  of  action  or  other   pro- 
ceeding. 

§645. Actions  at  law  and  aults  in 

equity. 
When  the  owner  of  a  Judgment 
caused  an  execution  to  issue  and  be 
served,  and  the  execution  debtor  inter- 
poses by  an  injunction  to  prevent  the 
sale,  and  then  undertook  to  satisfy  so 
much  of  the  judgment  as  was  enjoined, 
and  the  injunction  was  dissolved,  he 
thereby  creates  his  liability  and  is 
bound  to  pay  such  Judgment. 

Carder  v.  Murray,  9  Ky.  Opin.  634. 

§650.  Finality  of  determination. 

If  a  final  judgment  be  rendered  at 
the  same  term  upon  a  confession,  on 
motion  the  court  should  set  it  aside, 
and  a  refusal  to  do  so  is  reversible  er- 
ror; but  not  erroneous  on  a  nonorder 
of  confession  when  the  final  Judgment 
was  not  rendered  until  the  succeed- 
ing term,  and  when  no  defense  was 
presented. 

Crane  v.  Cox,  2  Ky.  Opin.  465. 

A  motion  for  a  new  trial  suspends 
the  judgment  and  a  judgment  not  be- 
ing in  force  as  an  absolute  Judgment 
before  it  was  destroyed  by  fire,  it 
ought  not  to  be  so  entered  as  to  make 
it  absolute. 

Green  v.  Stevens,  1  Ky.  Opin.  36. 

Attorney  must  be  appointed  for  non- 
resident constructively  summoned, 
sixty  days  before  Judgment  can  be 
rendered  against  him. 

Beazley  v.  Marat,  1  Ky.  Opin.  337. 

Where  the  regular  term  of  the  Mar 
rion  Circuit  Court  commenced  on  the 
fourth  Monday  in  February,  1866,  and 
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the  appellant  was  seryed  with  process 
on  the  third  day  of  such  month,  and 
by  an  act  of  the  legislature  the  term 
was  changed  to  begin  on  the  third 
Monday  instead  of  the  fourth,  and  the 
court  began  in  conformity  to  said  act, 
and  the  appellant  having  failed  to 
make  defense,  judgment  was  rendered 
against  him  for  the  amount  of  the 
claim,  it  was  held  that  the  act  was 
not  intended  to  deprive  parties  of  any 
pre-existing  rights,  and  the  appellant 
not  having  been  summoned  twenty 
days  before  the  third  Monday  in  Feb- 
ruary, the  Judgment  was  rendered  be- 
fore the  cause  stood  for  trial,  and  was, 
according  to  section  578,  Civil  Code,  a 
clerical  misprision. 

McAtee  V.  Hagan,  1  Ky.  Opin.  69. 

A  judgment  is  presumed  to  be  right 
and  is  binding  until  reversed,  and  be- 
fore it  can  be  assailed  collaterally  it 
must  be  shown  to  be  a  nullity. 

None  V.  Letcher,  1  Ky.  Opin.  450. 

A  judgment  is  final  and  conclusive 
until  reversed  on  appeal. 

Stone  V.  Lasley,  1  Ky.  Opin.  374. 

It  may  be  presumed  that  a  judg* 
ment  was  rendered  on  the  last  day  of 
the  term,  where  there  is  nothing  to 
the  contrary,  the  burden  being  on  the 
appellant  to  show  that  the  term  fixed 
by  law  was  extended. 

Nuttall   V.    Roberts,   2    Ky.   Opin. 
153. 

A  judgment  against  a  vendor  is  bind- 
ing on  him  and  his  vendee  until  re- 
versed. 

Southard  v.  Page,  2  Ky.  Opin.  401. 

It  is  error  to  render  judgment 
against  a  defendant  on  a  cross-peti- 
tion, during  the  same  term  it  was  filed, 
without  citation  or  appearance,  a 
waiver  of  it  not  appearing  in  the  rec- 
ord. 

Murphy  &  Hay  den  v.  English  & 
Murphy,  2  Ky.  Opin.  663. 

A  judgment  obtained  can  not  be  ig- 
nored in  a  collateral  proceeding  by 
those  who  were  parties  to  the  action 
in  which  it  was  rendered,  and  who 
petitioned  for  the  relief  granted. 
Lawson  v.  Johnson,  7  Ky.  Opin. 
193. 


Where  one,  in  a  suit  sought  to  have 
the  terms  of  a  will  construed,  and  to 
have  his  rights  thereunder  deter- 
mined, secures  a  judgment  in  such  ac- 
tion, he  can  not  thereafter,  in  an- 
other suit,  set  up  and  liave  determined 
a  claim  to  a  part  of  such  estate  and 
have  the  will  construed  over  again, 
since  the  first  action  bars  the  second. 
Quigley  v.  Quigley's  Ebcrs.,  10  Ky. 
Opin.  658. 

§651.  Judgment  by  confession  or  on 
conaent  or  offer. 
Where  a  judgment  is  entered  by 
agreement,  it  binds  the  parties  to  it 
and  as  to  claims  existing  between 
them  which  the  defendant  did  not 
plead  when  he  could  have  done  so,  the 
claims  being  expressly  included  in  the 
agreed  judgment,  such  a  Judgment  is 
an  adjudication  of  all  matters  which 
were  or  might  have  been  pleaded  as  a 
defense  to  such  action. 

Beatty  v.  Curtis,  11  Ky.  Opin.  768. 

§  663.  Pendency  of  appeal. 

Where  a  judgment  has  been  ap- 
pealed from,  it  can  not  be  relied  upon 
as  a  defense  to  another  action,  for  a 
judgment  appealed  from  and  super- 
seded is  not  final  and  settles  nothing. 
Hayden  v.  Ortkiss'  Admr..  13  Ky. 
Opin.  784. 


(B)   PERSONS  CONCLUDED. 

§  665.  Identity  of  persona  in  general. 

Where  the  legal  owner  of  real  es- 
tate is  not  a  party  to  a  proceeding  to 
sell  the  real  estate,  a  judgment  of  sale 
is  a  nullity,  and  is  no  bar  to  a  subse- 
quent proceeding  where  the  owner  is 
made  a  party. 

Knock  V.  Triber,  11  Ky.  Opin.  203. 

§667.  Parties  of  record. 

§668. In  general. 

A  judgment  not  void  is  binding  upon 
all  parties  to  it  and  those  claiming  un- 
der or  through  them,  unless  set  aside 
or  appealed  from. 

Boone  County  Court  v.  Snyder,  9 
Ky.  Opin.  918. 

Before  a  judgment  can  be  rendered 
against  a  nonresident,  constructlTely 
summoned,  the  plaintiff  must  execute 
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to  him  a  bond,  as  provided  in  section 
444,  Civil  Code. 

Thompson  v.  Warhurton's  Exrs.,  1 
Ky.  Opin.  488. 

It  is  error  to  render  a  judgment 
against  a  nonresident  before  bond  is 
executed,  as  required  by  subdivision  2, 
section  440,  Civil  Code. 

Curb  &  Frazier  v.  Brent  &  Co.,  1 
Ky.  Opin.  454. 

Where  suit  is  maintained  to  recover 
land  between  two  claimants,  and  a 
third  person  is  in  possession  of  the 
land  not  claiming  to  hold  under  either 
of  the  parties,  he  is  not  bound  by  a 
judgment  entered  in  such  cause. 

Arthur   v.   Harlan,   11   Ky.    Opin. 
788. 

Where  the  court  has  jurisdiction  of 
the  parties  and  the  subject-matter,  a 
judgment  entered  is  conclusive  on  all 
the  parties;  and  such  parties  can  not 
question  the  correctness  of  the  judg- 
ment. 

Brown  v.  Hillson,  9  Ky.  Opin.  581. 

Only  those  persons  who  are  parties 
to  an  action  in  which  judgment  is  en- 
tered are  bound  by  the  judgment. 

Grant  v.  Graham,  9  Ky.  Opin.  638- 

Where  the  city  of  Louisville  brought 
an  action  to  enforce  its  lien  for  taxes 
on  real  estate,  procured  a  judgment, 
under  which  the  real  estate  was  sold 
to  satisfy  the  same,  and  purchased  the 
property  at  such  sale,  and  the  sale 
^Bvas  confirmed  and  the  city  put  into 
possession;  and  afterwards,  in  a  suit 
against  the  former  owners,  it  had  their 
Judgment  corrected  so  as  to  describe 
correctly  the  real  estate  sold  in  the 
former  action,  and  had  a  judgment 
quieting  its  title  and  its  right  to  pos- 
session, which  it  had  held  since  pro- 
curing its  first  judgment;  and  no  ap- 
peal was  taken  from  either  of  such 
Judgments,  the  former  owners  can  not 
maintain  an  action  to  recover  such 
real  estate,  as  the  former  judgments 
unappealed  from  constitute  a  final  ad- 
judication as  between  such  parties  and 
those  holding  under  or  through  them, 
and  the  plea  of  res  adjudicata  made 
by  the  defendant,  the  city  of  Louis- 
ville, is  good. 

Neal  V.  City  of  Louisville,  11  Ky. 
Opin.  466. 


A  judgment,  not  having  been  va- 
cated or  reversed,  binds  the  parties  to 
it,  and  is  conclusive  of  their  rights 
which  were  put  in  issue  in  the  action 
which  resulted  in  such  judgment. 
Isenberg  v.  Strasser,  11  Ky.  Opin. 
501. 

One  who  has  purchased  land  and  is 
in  the  actual  possession  of  it  is  not 
bound  by  a  judgment  against  others 
to  subject  such  land  to  sale  to  pay  a 
debt  claimed  to  be  due,  since  the 
owner  of  the  land  in  such  a  case,  to  be 
bound  by  such  a  judgment,  must  have 
been  made  a  party  to  the  suit. 

Kelly  V.  Broadus,  13  Ky.  Opin.  239.- 

§675.  Persons  participating  in  or  pro- 
moting action  or  defense. 
A  judgment  rendered  in  a  suit,  in 
which  the  intestate  was  a  party  there- 
to, is  erroneous,  when  the  representa- 
tives of  the  deceased  are  not  brought 
before  the  court. 

McGill  V.  Nelson,  2  Ky.  Opin.  344. 

In  an  action  against  two  defend- 
ants, where  one  of  them  resided 
within  the  county,  and  upon  whom 
personal  service  is  had,  the  return 
upon  the  other  summons  being  "not 
found,"  a  judgment  that  the  plaintifT 
"recover"  of  the  defendant,  etc.,  ap- 
plies to  the  defendant  upon  whom  the 
summons  was  served,  and  not  to  both 
defendants. 

Bandy  v.  ^Roberts*  Admrs.,  2  Ky. 
Opin.  568. 

§690.  Coheira  or  codistributees  and 
codevisees  or  colegatees. 
Where  the  plaintiff,  a  creditor,  buys 
in  his  debtor's  real  estate,  but  re- 
ceives no  deed  and  thereafter  directs 
the  commissioner  to  convey  to  the 
widow  of  such  debtor  such  real  es- 
tate, she  having  paid  off  the  debt,  and 
such  deed  is  made,  such  widow's  title 
becomes  absolute,  and  the  fact  that 
the  clerk  has  before  that  time  erro- 
nously  entered  an  order  that  such 
conveyance  should  be  made  to  such 
widow  for  life,  and  remainder  to  her 
children,  who  were  not  parties  to  the 
proceeding,  and  who  have  paid  no 
part  of  such  debt,  will  not  be  effect- 
ual to  give  such  children  any  interest 
in  such  title. 

Wheatley  v.  Hays'  Heirs,  13  Ky. 
Opin.  218. 
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§692.  Guardian   and   ward. 

A  Judgment  rendered  against  min- 
ors, in  a  suit  by  an  administrator 
to  settle  the  estate  of  an  intestate,  Is 
voidable  only,  and  not  void,  by  rea- 
son of  the  failure  of  the  infants  to 
answer  by  guardian  ad  litem,  and  if 
prejudicial  to  them,  they  may  reverse 
it,  but  is  valid  and  binding  until  re- 
versed. 

Whitmer  &  Bidwell  v.  Nail's  Ezr., 
2  Ky.  Opin.  361. 

§704.  Coplaintiffs  or  codefendants. 

The  voluntary  appearance  of  one  of 
the  parties  not  served  with  summons, 
and  who  is  not  interested  in  the  com- 
pany whose  rights  are  to  be  affected 
by  the  Judgment  sought,  although  giv- 
ing the  court  Jurisdiction,  will  not  au- 
thorize a  Judgment  at  that  term  of 
court,  without  consent,  so  as  to  preju- 
dice the  rights  of  those  who  had  been 
summoned  out  of  the  county  in  which 
the  action  was  brought 

Licking  River  Lumber,  etc.,  Co.  v. 
Cox,   7   Ky.   Opin.    519. 

§706.  Persons  not  parties  or  privies. 
A  Judgment  against  one  person 
cannot  be  enforced  against  another 
who  is  neither  party  nor  privy  to  it, 
and  who  is  not  represented  either  as 
to  his  person  or  property  by  a  party 
to  the  action. 

Alexander  &  Lancashire  v.  Quig- 
ley's  EXrs.,  1  Ky.  Opin.  230. 

A  Judgment  against  an  administra- 
tor cannot  be  conclusive  evidence 
against  a  stranger  of  anything  except 
its  own  existence,  and  it  is  not  even 
prima  facie  evidence  against  the 
alienee  of  the  intestate,  though  the 
deed  under  which  he  holds  is  void  as 
to  the  party  seeking  relief  against  it. 
Alexander  &  Lancashire  v.  Quig- 
ley's  Bxrs.,  1  Ky.  Opin.  230. 

(C)    1VIATTER8    CONCLUDED. 

§713.  Scope  and  extent  of  estoppel 
In  general. 
Where  a  petition  is  taken  for  con- 
fessed and  a  Jury  is  sworn  and  as- 
sesses the  damages,  it  Is  in  effect  a 
verdict  for  the  plaintiff  on  the  whole 
case,  and  the  right  to  the  land  is  res 
ad  judicata;    and   when   no   appeal   is 


taken  the  rights  of  the  parties  must 
be  held  to  be  finally  settled. 

Dodd  V.  Hays,  11  Ky.  Opin.  426. 

§714.  Identity  of  subject-nnatter. 

Where  plaintiff's  right  to  hold  a 
bank  liable  for  conversion  was  folly 
adjudicated  in  the  federal  court,  a 
court  of  competent  Jurisdiction,  and 
there  was  Judgment  against  him,  be 
can  not  have  the  same  issue  adjudi- 
cated in  the  state  court;  since  the 
Judgment  of  the  federal  court  not  ap- 
pealed from  is  conclusive. 

Davenport   v.   Underwood,    8    Ky. 
Opin.  665. 

A  former  decree  in  equity  between 
the  same  parties  and  for  the  same 
subject,  even  if  it  be  only  a  judg- 
ment of  dismissal,  is  a  good  defense 
when  pleaded  by  either  party. 

Weatherly  v.  Crooks,  9  Ky.  Opin. 
192. 

Where  one  sues  for  damages  for 
breach  of  contract,  and  during  the 
trial  dismisses  his  suit  as  to  certain 
claims  made,  but  secures  a  Judgment 
for  some  damages,  he  can  not  after- 
ward bring  another  action  for  a  breach 
of  the  same  contract  to  recover  for 
damages,  the  first  Judgment  being  a 
bar  to  the  second  suit;  since  one  can 
not  split  up  his  cause  of  action  for 
damages. 

Mercer   v.   Conklin,   9    Ky.   Opin. 
709. 

§716.  Matters  In  Issue. 

§717. In  general. 

No  matter  of  set-off  can  be  applied 
to  a  Judgment  previously  rendered  and 
In  full  force. 

Geoghegan   v.    Miller's    Admr.,   5 
Ky.  Opin.  23. 

While  the  Judgment  of  a  court  of 
competent  Jurisdiction  is  conclusive 
between  the  parties  as  to  matters 
that  were  or  might  have  been  litigated 
in  the  suit,  stiU,  where  no  issue  was 
tendered  nor  could  have  been  tender- 
ed, a  party  is  not  bound  by  the  Judg- 
ment. 

Cubberly  v.  Lyons,  10  Ky.  Opin. 
712. 

Where  the  trial  court  decides  a 
cause,  its  decision  and  Judgment  is 
conclusive  of  all  matters  between  the 
parties  which  are  included  within  the 
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issues  formed,  even  though  the  court 
does  not  expressly  mention  every  is- 
sue involyed. 

Kendall  v.   Green,   13   Ky.   Opin. 
1010. 

§730.  Matters  in  issue  but  not  decided. 

§731.^ In  general. 

If  a  petition  contains  two  counts  for 
distinct  causes  of  action  and  evidence 
is  offered  only  in  support  of  one  count, 
the  plaintiff  may  maintain  a  new  ac- 
tion for  the  cause  to  support  which 
no  evidence  was  introduced,  notwith- 
standing the  verdict  and  judgment 
against  him. 

Cline  V.  Smith,  13  Ky.  Opin.  50. 

§743.  Title  of  claim  to  property. 

A  judgment  ordering  the  sale  of  real 
estate  will  be  reversed,  where  the  real 
estate  is  not  described  except  as  '*the 
house  and  lot  in  the  pleading  mention- 
ed," and  such  a  judgment  is  also  erro- 
neous when  it  fails  to  direct  the  man- 
ner in  which  the  sale  shall  be  ad- 
vertised. 

Long  V.  Spillman,  8  Ky.  Opin.  141. 

(D)    JUDGMENTS    IN    PARTICULAR 

CLASSES   OF   ACTIONS   AND 

PROCEEDINGS. 

§747.  Actions    relating   to    real    prop- 
erty. 
Where,  in  an  action  between  par- 
ties on  one  of  a  series  of  notes  se- 
cured   by    a    mortgage,    defendant's 
right  to  a  homestead  is  put  in  issue 
and  determined,  he  can  not  in  a  suit 
against  him  on  a  second  note  again 
have  determined  his  claim  of  a  home- 
stead in  the  same  land,  as  the  former 
decision  amounts  to  res  adjudicata. 
Stephens    v.    Comelison,    12    Ky. 
Opin.  50. 

XV.  LIEN. 

§  754.  Creation  and  existence  of  lien  in 
general. 
The  commencement  of  a  suit  on  a 
debt  does  not  create  a  lien  on  the 
debtor's  real  estate;  and  where  such 
debtor  makes  a  general  assignment 
for  his  creditors  before  a  judgment  is 
entered  against  him  on  such  a  debt, 
the  creditors,  including  the  judgment 
creditor,  have  only  such  a  lien  as  the 


assignment  creates,  and  the  judgment 
creditor  has  no  priority. 

Walker  v.    Lancaster's   Assignee, 
11  Ky.  Opin.  896. 

§755.  Court  or  other  tribunal  render- 
ing Judgment. 

§757. Special,    limited,   or   inferior 

Jurisdiction. 
Real  estate  can  not  be  reached  by 
execution  from  the  police  court,  since 
its  judgments  and  executions  create 
no  lien  on  real  estate,  and  when  such 
a  levy  is  made  and  a  bond  of  indemn- 
ity is  taken,  such  bond  is  without  con- 
sideration and  is  void. 

McDowell    V.    Coleman,    11    Ky. 
Opin.  152. 

§800.  Release,  discharge,  or  extin- 
guishment of  lien. 
One  purchasing  a  judgment  which 
is  a  lien  on  land,  and  which  has  never 
been  satisfied,  will  not  lose  his  lien 
because  the  judgment  failed  to  de- 
scribe the  land;  but  where  the  holder 
has  had  possession  of  a  part  of  the 
land,  cultivating  it  before  sale  to  satis- 
fy his  lien,  he  is  properly  chargeable 
with  rents,  which  should  be  credited 
on  his  debt. 

Wheeler  v.  Baker,  13   Ky.   Opin. 
701. 

XVII.  FOREIGN  JUDGMENTS. 

§813.  Grounds  of  recognition   In  gen- 
eral. 
Before    a    judgment    in    personam, 
rendered  by  a  court  of  another  state, 
can  be  treated  as  prima  facie  evidence 
of  the  existence  of  a  debt  or  legal 
liability,  it  must  appear,  not  only  that 
the  defendant  has  been  afforded  an 
opportunity  to  make  defense,  but  in 
case  he  fails  to  appear  and  make  de- 
fense, that  the  court  had  jurisdiction, 
notwithstanding  his  failure  to  proceed 
to  judgment  without  such  appearance. 
Tibbetts  V.  Simuners,  7  Ky.  Opin. 
350. 

§814.  Judgments  of  state  courts. 
§822. Conclusiveness  of  adjudica- 
tion. 
A  judgment  rendered  in  another 
state  against  a  citizen  of  this  state, 
upon  a  summons  served  within  the 
territorial  limits  of  this  state,  without 
appearance  by  defendant,  is  void  and 
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can  not  be  the  basis  of  an  action  in 
this  state. 

Tlbbetts  V.  Summers,  7  Ky.  Opin. 
350. 

XVIII.   ASSIGNMENT. 

§  844.  Operation  and  effect  of  transfer 
in  general. 
The  assignment  of  a  judgment  on  a 
note  will  not  operate  to  arrest  the 
running  of  the  statute  of  limitations 
in  favor  of  a  surety,  though  the  as- 
signee may  not  have  known  that  the 
creditor  was  not  the  principal  in  the 
note,  but  only  a  surety. 

Thomas  v.  Sizemore,  4  Ky.  Opin. 
367. 

XIX.        SUSPENSION,        ENFORCE- 
MENT,  AND   REVIVAL. 

§852.  Suspension  or  stay  of  proceed- 
ings. 
The  entry  of  a  motion  for  a  new 
trial  on  the  motion  docket,  and  not 
prosecuting  it  in  court,  or  having  it 
entered  on  the  minute  or  order  book, 
is  not  sufficient  to  suspend  a  judg- 
ment. 

Calhoun   v.   King  &  King,  4   Ky. 
Opin.  105. 

§854.  Proceedings    to    enforce    Judg- 
ment. 

§855. In  general. 

The  proceeding  to  revive  an  action 
is  by  order  of  court  or  on  motion,  and 
the  proceeding  to  revive  a  judgment 
is  by  rule  and  by  action  under  the 
code. 

Gray's  Exrs.  v.  Patton's  Admr.,  11 
Ky.  Opin.  327. 

In  an  equitable  action  to  enforce  a 
judgment,  the  action  becomes  a  bind- 
ing obligation  against  the  defendants 
from  the  date  of  their  answer  admit- 
ting liability. 

Frederick  v.  Bethuren,  4  Ky.  Opin. 

369. 

An  equitable  action  to  enforce  a 
judgment  is  notice  of  the  claim  of  the 
petition  as  against  subsequent  cred- 
itors. 

Frederick  v.  Bethuren,  4  Ky.  Opin. 
369. 

Where  in  an  equitable  action  de- 
fendant   answers    admitting    liability. 


the  answer  is  in  the  nature  of  a  garn- 
ishment proceeding,  and  payment  by 
defendant  to  any  other  than  the  peti- 
tioner, outside  of  court,  will  not  af- 
fect the  right  of  the  petitioner  to  re- 
cover the  amount  against  the  defend- 
ant. 

Frederick  v.  Bethuren,  4  Ky.  Opin. 
369. 

§  857.  Necessity  for  revival. 

§  860. Death  of  party. 

Under  §  579,  subsec.  6,  Civ.  Code, 
relating  to  vacation  of  final  judgments 
because  of  the  death  of  one  of  the  par- 
I  ties  before  judgment  in  the  action, 
where  the  death  of  a  party  before 
judgment  is  alleged,  and  not  contro- 
verted by  the  answer,  and  revivor  is 
not  shown,  the  judgment  should  be 
set  aside. 

MuUins  V.  Elmerson,  7   Ky.  Opin. 
642. 


XX.       PAYMENT,       SATISFACTION, 
MERGER.  AND  DISCHARGE. 

§875.  Mode  and  sufficicency  of  pay- 
ment. 
The  fact  that  the  payment  in  satis- 
faction of  a  judgment  was  made  in 
another  county  from  that  in  which  the 
judgment  was  rendered,  can  not  alter 
the  effect  of  the  payment,  since  an 
execution  might  have  been  sent  to 
any  county  in  the  state. 

Allen  V.  Burks,  7  Ky.  Opin,  444. 

§883.  Set-off  of  judgments. 

The  right  to  set  off  one  judgment 
against  another  was  held  not  to  exist, 
not  only  because  there  is  not  a  mutual- 
ity of  the  parties  to  the  two  judg- 
ments, but  because  a  third  party  is  a 
meritorious  claimant  to  one  of  the 
judgments. 

Mercer  v.  Henderson,  7  Ky.  Opin. 
448. 

Where  the  judgment  plaintiffs  are 
admittedly  insolvent,  the  chancellor 
has  authority  to  set  ofiT  against  their 
judgment  so  much  of  their  indebted- 
ness to  defendant  as  was  not  litigated 
in  the  action  resulting  in  the  judg- 
ment. 

Kulp  &  Collins  V.  English,  6  Ky. 
Opin.  538. 
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XXI.  ACTIONS  ON  JUDGMENTS. 
(A)    DOMESTIC  JUDGMENTS. 

§  903.  Judgments  on  which  actions  may 

be  brought. 
Where  defendant  was  not  served 
with  process,  and  did  not  enter  his  ap- 
pearance or  respond  to  the  petition, 
he  is  not  subject  to  a  judgment  in 
personam,  and  such  a  judgment  can 
not  be  the  foundation  of  an  action 
against  him. 

Campbell  v.  Ackerland  &   Co.,  7 

Ky.  Opin.  129. 

§904.  Conditions  precedent. 

Before  one  can  apply  to  a  court  of 
equity  to  enforce  his  judgment  taken 
in  a  court  of  law,  he  must  have  execu- 
tion issued  from  the  clerk's  office  of 
the  circuit  court  and  a  return  of  no 
property  found. 

Perry   v.    Williams,    9   Ky.    Opin. 
767. 

§906.  Defenses. 

It  is  not  sufficient  for  a  judgment 
debtor  to  respond  to  a  rule  to  enforce 
the  judgment,  by  setting  up  the  same 
defense  she  interposed  at  the  trial 
before  judgment  entered. 

Cavanaugh  v.  Fried,  12  Ky.  Opin. 
700. 

§911.  Parties. 

There  is  no  error  in  permitting  a 
judgment  to  be  enforced  in  the  name 
of  the  real  parties  In  interest,  or  in 
authorizing  an  assignee  to  dispose  of 
the  property  In  controversy  under  the 
order  of  the  court,  since  such  assignee 
is  entitled  to  coerce  payment  for  the 
benefit  of  creditors. 

Lucas   V.    Calvert's    Assignees,    9 
Ky.  Opin.  395. 

§912.  Pleading. 

Defendant's  failure  to  answer,  in 
suit  on  a  judgment,  was  an  admission 
of  the  allegation  in  the  petition  that 
such  a  judgment  was  rendered,  and 
cured  the  defect,  if  any,  in  the  record 
filed  with  the  petition. 

FoUis   &   Thatcher  v.   Proctor   & 
Gamble,  5  Ky.  Opin.  649. 

§913. Declaration,     complaint,     or 

petition. 
Where    judgments   and    the    execu- 
tions   and    returns    thereon    are    the 
basis  of  an  action,  it  is  the  duty  of 


plaintiff   to   file    copies   thereof   with 

his  petition,  and  the  defendant  is  not 

bound  to  search  the  records  for  them. 

Mitchell  V.  Greenwade,  9  Ky.  Opin. 

660. 

A  petition  on  a  judgment,  to  be  suffi- 
cient, must  aver  that  the  judgment 
sued  on  was  unpaid  at  the  time  the 
suit  was  brought. 

Walker  v.  Craddock,  8  Ky.  Opin. 
281. 

A  petition  on  a  judgment,  to  be 
good,  must  aver  that  the  judgment  or 
some  part  of  it  remains  unpaid. 

McClelland  v.  Sweezy's  Admr.,  9 
Ky.  Opin.  611. 

§  917.  Evidence. 

§918. Presumptions  and  burden  of 

proof. 
While  the  record  of  a  judgment  is 
the  best  evidence  of  its  existence,  a 
party,  by  not  objecting,  may  waive  the 
production  of  the  best  evidence  and 
consent  that  its  existence  and  con- 
tracts may  be  proven  by  secondary 
evidence. 

Duncan  v.  Moody,  9  Ky.  Opin.  267. 

§922.  Judgment,  and  enforcement 
thereof. 
In  an  action  to  enforce  the  collec- 
tion of  a  judgment,  the  circuit  court 
has  no  authority  to  render  a  second 
judgment  in  personam. 

Armstrong    v.     Hudgens,    4    Ky. 
Opin.  683. 

(B)    FOREIGN  JUDGMENTS. 

§930.  Defenses. 

Where  a  judgment  is  rendered  in 
Ohio,  the  court  having  jurisdiction 
over  the  subject-matter  and  parties, 
no  defense  can  be  interposed  to  a  suit 
brought  upon  it  in  Kentucky  which 
would  have  constituted  a  defense  in 
the  original  action  in  Ohio. 

Tilman  v.  Carey,  8  Ky.  Opin.  336. 

§  936.  Process  and  appearance. 

In  an  action  in  Kentucky  on  judg- 
ments rendered  in  the  state  of  Penn- 
sylvania, where  there  is  no  evidence 
showing  the  manner  of  service  of  pro- 
cess required  by  the  law  of  Pennsyl- 
vania, the  court  must  adjudge  that  the 
judgments  sued  on  are  void,  the  serv- 
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ice  not  being  sufficient  under  the  law 
of  Kentucky. 

Duboy  ft  Bros.  y.  Roberts,  6  Ky. 
Opin.  679. 

§937.  Pleading. 

§  938. Declaratiorii     complaint,     or 

petition. 
A  petition  seeking  to  recover  on  a 
foreign  Judgment  is  fatally  defective 
whicli  fails  to  aver  that  the  court  en- 
tered such  judgment  had  jurisdiction 
either  of  the  person  or  of  the  subject- 
matter  of  the  action. 

Polly  v.  Smith,  9  Ky.  Opin.  766. 

JUDICIAL  NOTICE. 

See  Evidence,  I;  Pleading,  §  6. 

As  to  United  States  treasury  notes, 
see  Counterfeiting,  9  16. 

By  Court  of  Appeals  of  papers  not 
part  of  record,  see  Appeal,  9  836. 

Of  indivisibility  of  city  lot,  see  Parti- 
tion, 9  77. 

That  original  books  and  papers  used 
on  trial  have  been  destroyed  by  fire, 
see  Appeal,  9  906. 

JUDICIAL  SALES. 

9  1.  Nature  and  essentials  in  gen- 
eral. 

9  3.  Judgment,  order  or  decree. 

9  6.  Appraisal. 

9  7.  Authority  and  powers  in  mak- 
ing sale  in  general. 

9  8.  Mode  of  sale. 

9  9.  Place. 

911.  Notice. 

9  13.  Sale  in  parcels. 

9  14.  Order  of  offering  for  sale. 

9  15.  Conduct  in  general. 

9  16.  Terms  and  conditions. 

9  17.  Persons  who  may  purchase. 

9  18.  Bids. 

9  20. ^Acceptance  or  rejection. 

9  21.  Payment  of  bid. 

9  24.  Failure  to  comply  with  bid. 

9  26. Resale. 

9  27. Liability  of  bidders. 

9  28. Summary  proceedings  to 

compel  payment. 

9  29. ^Actions  on  bids. 

9  30.  Report  or  return. 

9  31.  Confirmation. 

9  32.  Persons  who  may  question 
vaUdity. 

9  33.  Ratification  of  invalid  sale. 


9  34. 
9  35. 
9  36. 

9  37. 

9  38. 

9  39. 
9  40. 


Opening  or  vacating. 
Grounds  in  generaL 


9  45. 
9  46. 
9  47. 
9  48. 

9  49. 
9  50. 
9  51. 
9  53. 


9  54. 


9  55. 

9  56. 
9  57. 

9  59 
9  61. 
9  62. 
9  63. 


—Defects    or    irregularities 
in  judgment,  decree,  or  order. 
—Irregularities    or   miscon- 
duct affecting  sale. 

—Mistake,  surprise,  or  ac- 
cident 

—Inadequacy  of  price. 
—Inadequacy    of    price    in 
connection   with  other  objec- 
tions. 

Actions  to  set  aside. 
Resale  on  setting  aside. 
Collateral  attack. 
Operation  and  effect  in  gen- 
eraL 

Titie  and  rights  of  purchaser. 
— In  generaL 
— ^Possession. 

Defects    or    Irregularities 

in  judgment,  decree,  order  or 
sale. 

—Modification,  vacation,  or 
reversal  of  judgment,  decree, 
or  order. 

—Opening  or  vacation  of 
sale. 

Liabilities  of  purchasers. 
Assignees  of   certificates  of 
sale. 

Redemption. 

Conveyance  to  purchaser. 
Proceeds. 
Fees  and  expenses. 


Advertisement  of  sale  by  court  com- 
missioner, see  Court  Conmiissionersw 
9  4. 

Invalidity  of  sale,  see  Court  Commis- 
sioners, 9  4. 

Sale  of  land  by  court  conmiissioners, 
see  Court  Commissioners,  §  4. 

§1.  Nature  and  essentials  in  generaL 
Encumbered  property  should  not  be 
sold  until  all  the  parties  having  claim 
thereon  are  before  the  court. 

Hazelrigg  v.  Williams,  5  Ky.  Opin. 
353. 

Where  a  sale  of  lands  under  levy  is- 
sued legally  before  that  time  is  dis- 
charged by  the  release  of  the  pm^ 
chaser  of  the  land  at  the  sale  thereof, 
a  subsequent  issual  of  a  venditioni 
exponas  and  a  second  sale  thereunder 
is  void;  and  the  release  by  the  pur- 
chaser under  the  levy  was  a  termina- 
tion of  the  authority  of  the  sheriff  and 
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the  levy,  and  operated  as  notice  to  the 
defendants  in  the  execution  that  they 
might  not  expect  or  look  to  further 
action  of  the  sheriff  upon  that  levy. 
Hayworth  y.  Ramsey,  1  Ky.  Opin. 
413. 

It  is  universally  understood  that 
sales  by  a  commissioner  under  de- 
cretal orders  are  mere  offers  and  not 
sales  until  confirmed  by  the  court, 
which  should  always  set  them  aside 
when  the  property  has  been  sacrificed 
and  reliable  bids  to  advance  the  price 
have  been  made  before  payment  of 
the  purchase  price  or  confirmation  of 
the  sale. 

Triplett  v.  Chrisman,  1  Ky.  Opin. 
579. 

It  is  error  to  adjudge  the  sale  of 
land  in  the  absence  of  an  affidavit 
that  the  defendant  has  no  personal 
property. 

Williamson  v.  Jones,  2  Ky.  Opin. 
97. 

Where,  before  a  sale  by  a  commis- 
sioner is  confirmed,  the  litigants  for 
whose  benefit  the  sale  was  made, 
notify  the  commissioner  that  they 
want  the  Judgment  executed,  a  subse- 
quent confirmation  of  the  sale  by  the 
court  will  be  dismissed. 

White  V.  Hickey,  4  Ky.  Opin.  57. 

§3.  Judgment,  order  or  decree. 

It  is  erroneous  to  order  the  sale  of 
land  without  either  definite  pleading 
for  that  purpose  or  such  evidence  of 
title  as  is  reasonably  necessary  to  as- 
sure the  purchaser  and  to  enable  the 
commissioner  to  sell  and  the  court  to 
convey  the  title. 

Thomas'  Admr.  v.  Turner,  4  Ky. 
Opin.  172. 

An  order  of  court,  showing  that  a 
deed  was  examined  and  approved, 
though  not  endorsed  thereon,  must 
be  taken  as  a  substantial  compliance 
with  the  statute,  and  it  is  the  highest 
evidence  thereof,  as  the  endorsement 
is  merely  directory  and  would  be  in- 
sufficient without  the  order  of  court. 
Cox's  Exr.  V.  Swigert,  3  Ky.  Opin. 
56. 

A  chancellor  should  never  subject 
land  to  danger  of  a  sacrifice  by  selling 
an  uncertain  interest  but  should  al- 


ways have  the  interest  so  defined  as 
to  be  able  to  pass  to  the  purchaser  a 
perfect  title. 

Haynes  v.  Ditto,  3  Ky.  Opin.  584. 

A  sale  of  land  under  a  Judgment  in 
which  the  defendant,  a  feme  covert, 
was  not  Joined  by  her  husband  in  an 
amended  petition  is  void. 

Frain  v.  Luen  &  Steinweide,  4  Ky. 
Opin.  449. 

A  Judgment  for  the  sale  of  land  is 
within  the  Jurisdiction  of  the  c^rart, 
where  the  land  lies  in  the  county 
where  the  court  sits,  and  is  sold  at 
the  county  seat,  and  the  fact  that  the 
land  sold  for  less  than  two-thirds  of 
its  value  will  not  prevent  the  issuing 
of  the  writ  of  possession,  where  the 
notes  upon  which  the  Judgment  of  sale 
was  entered  were  executed  before  the 
law  was  enacted  requiring  such  prop- 
erty to  be  appraised  before  being  sold. 
Reilly  v.  Young,  12  Ky.  Opin.  474. 

After  a  sale  of  real  estate  is  ordered 
by  this  court  to  pay  creditors,  the  as- 
signee in  bankruptcy  of  the  debtor  has 
a  right  to  be  made  a  party  and  to  be 
heard,  and  if  he  is  made  a  party  be- 
fore a  final  distribution  of  the  assets, 
he  will  be  allowed  to  appeal  for  the 
creditors. 

Bristow  V.  Peters,   12   Ky.   Opin. 
750. 

§6.  Appraisal. 

Where  there  is  no  direction  given 

;  a  conmiissioner  by  the  Judgment  to 

i  value  the  property  sold,  and  not  being 

I  subject  to  appraisement,  still  he  fixes 

I  its  value  and  requires  at  the  sale  that 

!  it    should    bring    two-thirds    of    such 

value,  the  rights  of  the  creditor  are 

prejudiced,  as  he  is  entitled  to  have 

such   property  sold  for  what  it   will 

bring. 

Boyd  V.   Anderson,   11   Ky.   Opin. 
134. 

Where  land  is  appraised  and  pur- 
chased at  a  Judicial  sale  for  less  than 
two-thirds  of  its  value,  the  question  as 
to  the  validity  of  such  sale  may  be 
raised  upon  exceptions  filed  to  the 
commissioner's  report,  but  where  no 
exceptions  are  filed  and  the  sale  is 
confirmed,  and  a  writ  of  possession 
issues,  it  becomes  final  and  valid. 
Smith  V.  Gowdy's  Admr.,  11  Ky. 
Opin.  430. 
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Where  a  commissioner  is  ordered 
to  make  sale  of  land  and  the  sale  is 
consented  to  by  all  the  parties,  and  he 
sells  all  the  land  described  in  the  peti- 
tion without  any  appraisement  first 
being  had,  the  sale  will  be  set  aside 
at  the  instance  of  creditors  even  if 
the  heirs  acquiesce  in  it,  since  the  Act 
of  1878  (I  Acts  1878,  ch.  964)  requires 
an  appraisement  before  sale  and  al- 
lows parties  the  right  to  redeem  if  the 
sale  does  not  bring  two-thirds  of  its 
value  as  fixed  by  the  appraisement. 
Cantrill  v.  Perry's  Admr.,  13  Ky. 
Opin.  807. 

Where  a  judgment  for  the  sale  of 
real  estate  wrongfully  provided  for 
the  appraisal  of  the  property,  but  no 
objection  is  made  to  it,  and  an  ap- 
praisement is  made  and  the  property 
sold  and  bid  in  with  notice  that  a 
right  to  redeem  within  twelve  months 
was  in  effect  reserved  in  the  Judgment, 
neither  the  owner  nor  purchaser  can 
afterward  insist  upon  a  change  of  the 
terms  of  sale,  and  the  court  has  no 
power  at  a  subsequent  term  to  modify 
the  Judgment. 

McBride  v.  Hoffman,  13  Ky.  Opin. 
1020. 

§7.  Authority  and  powers  in  making 
sale  in  general. 
Only  a  substantial  compliance  with 
every  requirement  of  the  statute  will 
give  the  court  jurisdiction  to  sell  prop- 
erty upon  constructive  service  by 
warning  order. 

Moore  v.  Speed,  7  Ky.  Opin.  238. 

The  master  commissioner  will  not 
sell  more  property  than  will  be  suffi- 
cient to  pay  the  debts,  and  if  upon 
the  coming  in  of  i  his  report  it  shall 
appear  that  the  taxes  are  not  due,  the 
amount  thereof  will  be  paid  to  the  ap- 
pellant, if  not  needed  to  pay  creditors. 
Steadman  v.  Oldham,  5  Ky.  Opin. 
279. 

A  commissioner  has  no  discretion- 
ary power,  and  it  is  his  duty  to  con- 
form his  action  to  the  direction  of  the 
Judgment. 

Abell  V.  Duparcy,  1  Ky.  Opin.  40. 

§8.  Mode  of  sale. 

Where  a  judgment  excepts  from  a 
sale  of  lands,  "except  the  share  of  B 
one  of  the  heirs  above,"  etc.,  the  com- 


missioner has  no  power  to  sell  all  the 
land,  but  must  first  set  apart  the  por- 
tion coming  to  the  heir. 

Burch  V.  Perkins,  4  Ky.  Opin.  498. 

A  judicial  sale  will  be  set  aside 
when  the  land  sold  for  more  than  the 
amount  of  the  judgment,  since  the 
commissioner  should  have  offered  to 
sell  only  so  much  of  the  land  as  would 
satisfy  the  judgment. 

Smith  V.  Gayden,  10  Ky.  Opin.  549. 

§9.  Place. 

Where  a  judgment  requires  that  the 
sale  of  land  be  made  at  the  court 
house  door,  and  sale  is  made  within 
the  court  room  with  closed  doors,  at 
which  the  property  did  not  bring  more 
than  half  its  value,  the  sale  will  be 
set  aside. 

Sanders'  Sxrs.  v.  Sanders,  7  Ky. 
Opin.  715. 

When  the  sale  of  land  is  to  be  on 
the  premises,  the  commissioner  should 
be  ordered  to  make  it  on  a  day  cer 
tain;  when  it  is  to  be  made  at  the 
court  house  door,  it  is  suCDcient  to 
direct  him  to  sell  on  the  first  day  of  a 
court  to  be  held  for  the  county. 

Owsley  V.  Cook  &  Co.,  1  Ky.  Opin. 
518. 

A  sale  by  the  sheriff  of  land,  on  any 
day  other  than  the  first  day  of  a  cir- 
cuit or  county  court,  is  without  author- 
ity and  void. 

Wile  V.  Sweeney,  4  Ky.  Opin.  59. 

§11.  Notice. 

The  rule  is  that  to  be  a  purchaser 
for  value  without  notice  the  party 
must  have  both  received  the  convey- 
ance and  paid  the  entire  considera- 
tion; and  the  rule  does  not  extend 
further  than  to  give  the  party  assert- 
ing a  prior  equitable  right,  the  right 
to  enforce  his  claim  against  a  pur- 
chaser to  the  extent  of  purchase- 
money  owing  or  paid  after  notice  of 
equity. 

Hard  v.    Alexander,   1   Ky.  Opin. 
525. 

The   failure   of  a   commissioner   to 
advertise  the  terms  of  a  sale  as  re- 
quired by  the  judgment  is  error. 
Abell  V.  Duparcy,  1  Ky.  Opin.  246. 

Where  a  commissioner  does  not  ad- 
vertise the  true  terms  of  the  credit 
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upon  which  the  land  was  to  be  sold  as 
required  by  the  judgment*  a  sale  there- 
under will  be  vacated. 

Abell  V.  Duparcy,  1  Ky.  Opin.  40. 

An  attorney  who  admits  that  he  re- 
covered the  judgment  for  the  satis- 
faction of  which  the  land  was  sold, 
and  was  present  at  the  sale,  was  the 
surety  of  the  purchaser  in  the  sale 
bond,  and  must  have  known  all  about 
the  manner  of  making  the  sale,  is  not 
an  innocent  purchaser  without  notice 
of  the  imperfection  of  his  vendor's 
title. 

Underwood  v.  Bowles,  2  Ky.  Opin. 
321. 

A  failure  to  advertise  land  for  sale 
as  required  by  the  judgment  for  sale 
is  error  in  that  it  may  prevent  com- 
petition by  reason  of  the  time  and 
place  not  being  known. 

Anderson   v.   Glenn,   2    Ky.   Opin. 
509. 

The  law  does  not  prescribe  how 
judicial  sales,  where  mortgages  are 
foreclosed,  shall  be  advertised,  and 
it  is  error  for  a  judgment  to  fail  to 
designate  the  manner  in  which  such 
sales  shall  be  advertised. 

Randall   v.   Randall,  8   Ky.   Opin. 
178. 

§  13.  Sale  in  parcel*. 

A  chancellor  may  allow  a  judgment 
creditor  to  satisfy  his  debt  out  of  cer- 
tain property,  rather  than  compel  him 
to  resort  to  other  property  by  which 
the  whole  or  part  of  the  debt  will  be 
lost. 

Hoertz  v.  Crawford's  Admr.,  6  Ky. 
Opin.  206. 

It  is  error  to  sell,  as  a  whole,  the 
entire  interest  of  one  of  the  devisees 
of  an  estate,  where  the  property  em- 
braced in  the  sale,  was  devised  under 
separate  clauses  of  a  will,  with  differ- 
ent limitations  thereon,  since  before 
such  a  sale  should  be  declared  void, 
the  purchase  money  should  be  re- 
funded upon  equitable  terms. 

Bryan  v.  Wade,  3  Ky.  Opin.  213. 

Where  a  sheriff  at  a  judicial  sale, 
by  reason  of  failure  to  enter  proper 
credit  of  full  payment  made  by  a  judg- 
ment debtor,  sold  more  land  than 
necessary,  the  debtor,  not  using  ordi- 


nary diligence  for  more  than  a  year 
to  discover  this  fact,  induced  defend- 
ant to  purchase  the  land  so  sold  from 
the  assignee  of  the  execution  pur- 
chaser, it  estops  plaintiff  from  assert- 
ing a  claim  with  or  against  such  pur- 
chaser. 

Burford  v.   Burford,   4   Ky.   Opin. 
463. 

Where  there  are  several  tracts  of 
land  to  be  sold  by  a  commissioner  the 
court  should  order  them  sold  separ- 
ately. 

Fox  V.  Apperson   &   Reid,   8   Ky. 
Opin.  233. 

Where  real  estate  is  ordered  sold 
the  judgment  should  direct  how  and 
where  the  sale  shall  be  made  and 
the  length  of  time  it  shall  be  adver- 
tised, and  where  real  estate  ordered 
sold  consists  of  separate  tracts  not 
adjoining  they  should  be  ordered  sold 
separately. 

Hume  V.  Guilfoyle,  8  Ky.  Opin.  487. 

The  court  will  not  order  the  whole 
of  a  lot  to  be  sold  where  it  is  not 
necessary  to  pay  the  amount  of  a  lien 
adjudged  against  it. 

Turpin  v.  Kuqua,  10  Ky.  Opin.  600. 

It  is  not  error  to  decree  a  sale  of 
an  entire  tract  of  land  where  to  di- 
vide it  would  impair  its  value. 

Earl  V.  Porter,  11  Ky.  Opin.  85. 

When  a  decree  for  the  sale  of  land 
directs  a  sale  in  parcels,  and,  if  the 
several  portions  would  not  bring 
enough  to  pay  the  debts,  the  commis- 
sioner was  directed  to  sell  the  land 
in  a  body,  this  court,  in  the  absence 
of  a  record  showing  otherwise,  will 
presume  that  the  commissioner  dis- 
charged his  duty  as  directed. 

Calloway  v.  Green,  11  Ky.  Opin. 
121. 

§  14.  Order  of  offering  for  sale. 

Where  an  officer  offers  land  for  sale, 
he  should  attempt,  before  closing  the 
sale  of  the  land  in  solido,  to  raise 
the  amount  of  the  bid  by  offering  a 
designated  side  or  end  of  the  tract  or 
lot;  the  defendants  in  the  execution 
being  infants,  not  being  present  at 
the  sale,  as  must  be  assumed,  and  in- 
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capable  of  making  the  designation  if 
they  had  been  present. 

Underwood  v.  Bowles,  2  Ky.  Opln. 
321. 

Where  by  section  812,  Civ.  Code,  in 
the  sale  of  a  small  portion  of  real 
estate  in  a  city,  if  defendant  does  not 
require  less  than  the  whole  to  be  sold, 
where  less  will  produce  the  debt,  the 
officer  making  the  sale  may  exercise 
his  discretion,  with  a  view  to  the  in- 
terest of  the  defendant,  whether  to 
sell  the  whole,  or  less  than  the  whole. 
as  he  may  or  not  think  it  advantage- 
ously susceptible  of  division;  if  the 
whole  is  sold  by  the  officer,  under  the 
power  conferred,  the  defendants  being 
infants,  the  officer  must  exercise  the 
discretion  conferred  upon  him,  by 
reason  of  their  disability,  to  direct 
how  the  sale  should  be  made,  and  the 
facts  should  be  stated  in  the  return. 
Underwood  v.  Bowles,  2  Ky.  Opin. 
321. 

Where  two  tracts  of  land  are  to  be 
sold  to  satisfy  separate  liens  on  each, 
it  is  error  to  order  a  sale  in  gross  for 
the  amount  due  on  both  tracts. 

Johns  V.  Forbes,  1  Ky.  Opin.  307. 

It  is  error  to  adjudge  that  an  en- 
tire tract  of  land  be  sold  to  satisfy 
a  Judgment  when  it  Is  not  made  to 
appear  that  it  was  not  reasonably  sus- 
ceptible of  division. 

McQuarry    v.    Rochester,    2    Ky. 
Opin.  112. 

It  is  error  to  adjudge  that  land  be 
sold  as  a  whole  when  it  does  not  ap- 
pear that  it  is  not  susceptible  of  divi- 
sion, or  to  direct  that  the  whole  of 
the  proceeds  be  paid  to  the  creditor, 
although  it  might  bring  twice  the 
amount  of  the  debt. 

Ashurst  v.  Bailey,  2  Ky.  Opin.  78. 

§  15.  Conduct  in  general. 

Where  it  appears  that  if  a  judg- 
ment creditor  is  compelled  to  exhaust 
the  proceeds  of  G's  property  in  the 
satisfaction  of  his  debt  before  receiv- 
ing any  part  of  the  proceeds  of  T's 
property,  he  will  lose  his  entire  debt, 
and  if  compelled  to  apportion  his 
claim  on  the  two  funds  in  proportion 
to  their  respective  amounts  he  will 
lose  the  greater  portion  of  his  debt, 
the  equitable  rule  requiring  a  creditor 


whose  debt  is  secured  by  funds,  to 
resort  principally  to  that  fund  upon 
which  other  creditors  have  no  cUim, 
should  not  be  enforced. 

Hoertz  v.  Crawford's  Admr.,  €  Ky. 
Opin.  206. 

§16.  Terms  and  conditions. 

A  rule  of  court  to  compel  an  ac- 
cepted bidder  at  a  judicial  sale  to  com- 
plete his  purchase  by  giving  bond  that 
he  will  do  so,  is  a  reasonable  role  and 
may  be  enforced. 

Robinson  v.  Waggoner,  9  Ky.  Opin. 
338. 

§17.  Persons  who  may  purchase. 

A  sale  of  land,  by  a  comniissioner, 
made  to  himself  by  a  party  standing 
in  the  relation  of  trustee  or  a^ent,  will 
not  be  permitted  to  stand,  if  any  profit 
or  advantage  was  made  by  the  pur- 
chase. 

Mitchell  V.  Borders,   3  Ky.  Opin. 
206. 

It  is  contrary  to  the  policy  of  the 
law  to  sanction  the  purchase  by  a 
commissioner  from  himself  either 
openly  or  through  others  of  property 
that  he  as  commissioner  is  required 
to  sell  to  the  highest  bidder. 

Bagby  v.  Eversole,  13  Ky.  Opin.  77. 

§18.  Bids. 

Where  land  is  sold  by  a  chancellor, 
the  bond  executed  by  a  purchaser  has 
the  force  and  efTect  of  a  sale  bond  at 
law. 

Hill  V.  Hathaway  &  Hall,  7   Ky. 
Opin.  176. 

Where  real  estate  has  been  regular- 
ly and  fairly  sold  at  a  fair  price  the 
first  bidder,  having  no  vested  rights 
before  confirmation,  can  not  complain 
at  a  second  sale,  at  which  another  bids 
more  than  he  is  willing  to  give. 

Dudley  v.  Jeffries,  2  Ky.  Opin.  459. 

Where  evidence  shows  a  fraudulent 
combination  to  prohibit  competition 
in  the  bidding  at  a  judicial  sale  of 
land,  but  that  at  the  sale  the  land 
sold  at  its  full  value,  it  Is  harmless 
error  and  not  subject  to  rescission  by 
the  court. 

De  Jumett  v.  Soper,  4  Ky.  Opin. 
351. 

§20. ^Acceptance  or  rejection. 

A  conmiissioner  in  selling  real  es- 
tate at   public  sale  has  no  right  to 


1273     (S  21) 


JUDICIAL  SALES. 


(§  29)     1274 


summarily  adjudge  a  party  insolvent 
and  presumably  unable  to  give  the 
bond  and  surety,  and  therefore  to  re- 
ject the  highest  bid  from  such  a  bidder 
and  accept  the  next  highest  bid. 

Morton  v.  Moore,  11  Ky.  Opin.  938. 

§21.  Payment  of  bid. 

Lapse  of  time,  and  the  recitals  in 
a  commissioner's  deed,  were  held  con- 
clusive of  payment  of  purchase  price 
of  land  sold  by  the  commissioner. 

Cox's  Exr.  V.  Swigert,  3  Ky.  Opin. 
56. 

The  forced  election  of  the  purchaser 
is  erroneous,  after  the  appearance  to 
the  suit  of  one  of  the  claimants,  as  he 
should  neither  be  compelled  to  pay 
the  amount  of  purchase  nor  accept 
the  deed  until  an  adjudication  of  title. 
Treadway  v.  Walden,  3  Ky.  Opin. 
149. 

§  24.     Failure  to  comply  with  bid. 

Where  a  purchaser  at  judicial  sale 
on  failure  to  comply  with  the  terms 
thereof,  loses  his*  rights  thereunder, 
the  property  may  be  transferred  to  a 
third  party  or  a  resale  ordered,  with- 
out the  consent  of  the  original  pur- 
chaser. 

Allen  V.  Glover,  3  Ky.  Opin.  118. 

One  who  purchases  property  at  a 
judicial  sale,  and  does  not  comply  with 
the  terms  thereof,  loses  his  rights 
thereunder,  and  it  may  be  transfered 
to  a  third  party  by  the  court,  or  a 
resale  may  be  ordered. 

Allen  V.  Glover,  3  Ky.  Opin.  118. 

Exceptions  to  the  sale  of  land  must 
be  made  before  the  order  of  con- 
firmation is  entered,  unless  some  suffi- 
cient reason  for  not  excepting  is 
shown. 

Youell  V.  Gaines,  1  Ky.  Opin.  163. 


§26- 


-Resale. 


Where  one  bids  in  personal  prop- 
erty at  a  public  sale  and  makes  a 
small  payment  thereon,  and  turns  it 
over  to  the  auctioneer  to  hold  a  day  or 
two  until  he  completes  payment,  but 
fails  to  complete  such  payment,  such 
property  may  be  resold  at  public  sale 
at  the  instance  of  the  creditor  who 
first  had  it  sold,*  and  if  sold  for  less 
than  the  balance  due  on  the  first  sale 
such  creditor  may  collect  from  such 
first  buyer  the  difference  between  the 


sum  of  the  first  sale  and  the  second 
sale. 

Bums  V.  Roberts,  9  Ky.  Opin.  379. 

A  surety  on  a  sale  bond  executed 
for  the  price  of  land  sold  at  judicial 
sale  is  bound  for  the  whole  sum  due 
on  the  bond,  and  where  on  default  the 
land  for  which  the  bond  was  given 
failed  to  sell  for  enough  to  satisfy  the 
bond  he  is  required  to  pay  the  bal- 
ance. 

Long  V.    Burkham,   10   Ky.   Opin. 
527. 

§27. Liability  of  bidders. 

The  purchaser  of  land  at  decretal 
sale  will  be  required  to  execute  bond 
for  purchase  money,  if  he  can  get  a 
good  title  at  the  time  of  the  sale  or  in 
a  reasonable  time  thereafter,  and  in 
case  of  his  failing  to  do  so,  the  land 
may  be  resold,  and  if  it  does  not  then 
sell  for  as  much  as  he  bid  for  it,  he 
would  be  responsible  for  the  differ- 
ence. 

Fogle  V.  Violet,  2  Ky.  Opin.  65. 

§28. Summary  proceedings  to  com- 
pel payment. 
One  who  was  not  a  party  to  the 
record  either  as  a  litigant,  purchaser, 
bondsman,  attorney  or  officer  of  the 
court,  is  not  liable  to  be  proceeded 
against  by  the  summary  proceeding 
of  rule  and  attachment. 

Fox  &  Stevens  v.   Brown,  7  Ky. 
Opin.  253. 

Where  a  purchaser  under  a  judg- 
ment was  not  a  party  to  the  suit,  the 
purchase  does  not  subject  him  to  the 
jurisdiction  of  the  chancellor  further 
than  is  necessary  to  enforce  the  per- 
formance of  his  agreement  as  an  ac- 
cepted bidder. 

Fox  &   Stevens  v.   Brown,  7  Ky. 
Opin.  2r;3. 


§29^ 


-Actions  on  bids. 


One  who  has  signed  a  sale  bond  as 
surety  may  successfully  defend,  where 
more  than  twelve  montn?  elapse  from 
the  maturity  '^f  the  bond,  and  no  exe- 
cution thereon  has  been  issued,  since 
in  such  a  cas6  the  surety  is  released, 
and  it  is  the  duty  of  the  clerk  to  en- 
dorse on  the  execution  that  the  sure- 
ty is  released. 

Park  V.  Cline,  13  Ky.  Opin.  580. 
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§30.  Report  or  return. 

Where  complainants  belieye  a  com- 
missioner's report  to  be  prejudicial  to 
them,  they  should  present  their  ex- 
ceptions within  a  reasonable  time,  and 
not  on  the  last  day  of  the  next  suc- 
ceeding term  of  court. 

Doom  y.  Doom,  3  Ky.  Opin.  441. 

Less  than  three  days  has  never 
been  recognized  as  a  reasonable  time 
to  accept  a  report  of  sale. 

Williamson  v.  Jones,  2  Ky.  Opln. 
97. 

The  commissioner's  report  of  sale 
fails  to  describe  the  land  sold  so  that 
same  can  be  identified  with  legal  cer- 
tainty, and  the  purchaser,  therefore, 
being  unable  to  get  a  good  title  was 
not  compelled  to  pay  the  purchase- 
money. 

Thompson  v.  Hartley,  3  Ky.  Opin. 
506. 

Where  the  marshal  is  directed  by 
the  decree  to  advertise  a  sale  by  post- 
ing a  notice  on  the  court  house  door 
and  one  "on  or  near"  the  premises  to 
be  sold,  a  return  is  sufficient  which 
shows  the  posting  on  the  court  house 
door  and  one  "on  or  near"  the  prem- 
ises, without  stating  the  exact  place 
where  such  last  posting  was  made. 
Slaughter's  Guardian  v.  Graham's 
Exr.,  12  Ky.  Opin.  317. 

An  insufficient  description  in  the 
petition  and  commissioner's  report  of 
the  real  estate  sold,  will  not  render 
the  sale  void  where  the  purchaser  Is 
able  to  identify  the  land,  but  if  there 
is  a  defective  description  this  court 
can  not  remedy  it,  unless  the  pur- 
chaser has  been  made  a  party  and 
had  a  chance  to  be  heard. 

Buckner  &  Terrell  v.  Samuels,  13 
Ky.  Opin.  363. 

§31.  Confirmation. 

Where  the  sale  of  real  estate  has 
been  confirmed,  the  contract  is  treated 
as  executed,  and  no  mere  contingent 
incumbrances,  such  as  potential  right 
of  dower,  can  be  set  up  as  a  defense 
against  the  payment  of  the  purchase- 
money. 

Howe  V.   Arnold's   Admr.,  10  Ky. 
Opin.  542. 

Generally,  sales  made  by  the  chan- 
cellor should  be  confirmed  before  any 


order  of  possession  to  the  purchaser 
is  made,  yet  if  possession  should  be 
given,  this  will  not  deprive  the  court 
of  the  power  to  set  aside  the  sale,  for 
any  sufficient  cause,  on  the  motion  of 
either  party,  in  which  case  the  pur- 
chaser would  be  liable  for  rents  should 
the  purchase  be  rejected. 

Rhodus  v.  Ogg.  1  Ky.  Opin.  436. 

A  purchaser  has  no  right  to  claim 

land  bid  off  at  a  decretal   sale  until 

the  sale  is  confirmed,  as  it  does  not 

become  a  sale  and  purchase  until  then. 

Lane  v.  Roberson,  1  Ky.  Opin.  520. 

Where  after  Judgment  ordering  a 
sale  of  land,  and  before  the  sale  had 
taken  place,  the  defendant  died,  not- 
withstanding which,  and  without  a 
revivor,  the  commissioner  proceeded 
with  the  sale,  and  same  was  con- 
firmed, the  sale  and  confirmation  were 
nullities,  as  there  were  no  parties  be- 
fore the  court. 

Kelley  v.   Craddock,  2    Ky.  Opin. 
295. 

Bidders  at  judicial  sales  do  not  be^ 
come  the  purchaser  untU  confirmed 
by  the  chancellor,  but  stand  as  mere- 
ly a  preferred  bidder. 

Tevis  V.  Ireland,  3  Ky.  Opin.  151. 

In  a  suit  to  confirm  title  to  a  pur- 
chase of  lands,  and  there  be  non- 
resident or  unknown  heirs,  the  court 
should  not  order  them  proceeded 
against  as  such,  as  time  would  bar 
their  claim  on  such  Judgment. 

Treadway  v.  Walden,  3  Ky.  Opin. 
149. 

A  conveyance  executed  in  obedience 
to  an  order  of  court  is  a  sufficient  con- 
firmation of  the  sale. 

Edwards   v.   Carter,   4   Ky.    Opin. 
581. 

A  petition,  seeking  to  recover  a  con- 
sideration paid  for  a  transfer  of  a 
claim  to  lands  purchased  at  a  decretal 
sale,  to  constitute  a  cause  of  action, 
must  allege  an  undertaking  or  agree- 
ment to  refund  the  money  so  paid  -on 
the  failure  of  the  court  to  confirm  the 
sale,  or  any  other  contingency. 

Williams  v.  Mills,  4  Ky.  Opin.  116. 

Where  no  appeal  is  taken  from  an 
order  confirming  a  master  commis- 
sioner's report   of  sale,  the  Court  of 
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Appeals  will  not  review  tne  action  of 
the  lower  court  in  that  particular. 
Patrick  v.  Bohannon,  5  Ky.  Opin. 
259. 

Although  a  purchaser  at  the  sale  of 
the  commissioner  of  a  court  of  equity 
la  only  a  preferred  bidder  until  the 
sale  is  consummated  by  the  chancel- 
lor, yet  the  chancellor  can  not  arbi- 
trarily refuse  to  confirm  the  sale,  but 
must  act  under  his  authority  as  regu- 
lated by  the  fixed  rules  of  equity. 

Clasby  v.  Bamett,  6  Ky.  Opin.  711. 

Where  all  the  parties  directly  inter- 
ested in  the  sale  of  land  are  seeking 
confirmation  of  the  sale  and  are  de- 
sirous of  perfecting  the  title,  and  the 
defect  consists  in  the  failure  to  make 
an  order  approving  the  execution  of 
the  bonds  of  guardians  of  infant  de- 
fendants, the  defect  may  be  cured  by 
an  order  nunc  pro  tunc,  or  by  the 
execution  of  new  bonds  under  supple- 
mental proceedings. 

Miller  v.  Rogers,  6  Ky.  Opin.  697. 

Where  a  purchaser  of  land  at  a  Judi- 
cial sale  made  no  objection  to  the 
order  of  conflrmance  until  nearly  a 
year  thereafter,  and  in  response  to  a 
rule  fails  to  suggest  the  specific  de- 
fects which  render  his  title  imperfect, 
he  occupies  the  position  of  one  seek- 
ing to  rescind  an  executed  contract, 
and  he  should  disclose  the  facts  en- 
titling him  to  relief. 

Hite  V.  Hoethide,  6  Ky.  Opin.  590. 

Where  real  estate  is  sold  at  Judicial 
sale  in  the  settlement  of  an  estate, 
and  no  one  is  complaining  and  filing 
exceptions,  except  the  purchaser,  the 
sale,  not  being  void,  vests  in  him  the 
title,  and  when  all  the  parties  to  the 
record  are  satisfied  with  such  sale, 
such   sale   should    be   confirmed. 

Brackman's  Admr.  v.  Allison,   10 
Ky.  Opin.  723. 

A  purchaser  of  real  estate  at  a  Judi- 
cial sale  buys  with  the  knowledge  that 
such  sale  is  subject  to  the  confirma- 
tion of  the  chancellor,  and  he  is  not 
entitled  to  collect  the  rents  on  said 
real  estate  until  the  sale  is  confirmed 
and  possession  delivered  to  him. 

Brown  v.   Berkley,   11   Ky.   Opin. 
359. 


An  order  confirming  a  sale  of  land 
is  conclusive  and  not  subject  to  be  set 
aside  after  the  expiration  of  the  term, 
unless  fraud  or  mistake  be  alleged  and 
proved. 

Lisle    V.    Lisle's    Admr.,    12    Ky. 
Opin.  71. 

An  order  of  court  confirming  a  Judi- 
cial sale  of  real  estate  is  in  the  na- 
ture of  a  final  Judgment,  and  the  court 
has  not  the  power  to  relieve  the  pur- 
chaser by  an  order  thereafter  made, 
even  in  cases  where  the  title  is  defec- 
tive. 

Taylor  v.  Helm,  12  Ky.  Opin.  310. 

Where  one  buys  real  estate  at  a 
Judicial  sale,  and  the  title  is  good,  he 
can  not  prevent  the  confirmation  of 
the  sale  simply  because  he  then  thinks 
he  offered  too  much  for  the  property. 
Smizer  v.  Inskeep,  12  Ky.  Opin. 
668. 

§32.  Persons  who  may  question 
validity. 
The  creditor  and  not  the  debtor  is 
the  party  to  except  to  report  of  sale 
on  account  of  the  failure  of  the  pur- 
chaser to  execute  a  sale  bond. 

Flournoy  v.  Morris,  5  Ky.  Opin.  47. 

Where  a  receiver  buys  property  at 
a  Judicial  sale,  whether  authorized  to 
do  so  or  not,  even  though  the  proper 
persons  might  have  had  the  sale 
quashed  or  could  have  held  him  as 
trustee,  another  person  not  interested 
in  the  sale  can  not  complain  of  the 
irregularity  or  illegality  of  such  sale. 
Rogers  v.  Moore,  9  Ky.  Opin.  311. 

Where  a  nonresident,  who  is  the 
owner  of  an  undivided  interest  in  real 
estate,  is  sued  with  the  other  owners 
to  subject  the  real  estate  to  sale  to 
pay  a  debt,  Judgment  is  taken  against 
all  the  owners,  and  a  brother  of  the 
nonresident,  who  is  also  the  owner  of 
an  interest  in  the  real  estate,  appears 
for  the  nonresident  without  authority 
to  do  so,  and  Judgment  is  entered 
against  all  the  defendants,  but  the 
brother  causes  the  interest  of  the  non- 
resident alone  to  be  sold  to  pay  the 
judgment,  and  buys  such  interest  at 
the  sale,  he  will  secure  no  title  there- 
to, and  the  nonresident  is  entitled  to 
recover  such  land,  together  with  the 
rents  thereof,  and  her  interest  is  liable 
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only  for  a  pro  rata  part  of  such  debt. 
Skillman  v.  Atchison,  11  Ky.  Opln. 
105. 

§33.  Ratification  of  Invaiid  sale. 

Where  one  who  is  a  sole  defendant 
in  a  suit  to  subject  real  estate  to  pay 
his  debts  dies  after  a  commissioner  is 
appointed  to  sell  the  property,  an 
order  made  to  confirm  a  sale  is  void 
and  no  rights  could  be  acquired  under 
it,  since  to  make  a  valid  record  the 
court  must  have  Jurisdiction. 

Wheatley  v.  Hays'  Heirs,  13  Ky. 
Opin.  218. 

§34.  Opening  or  vacating. 

A  purchaser  of  property  at  a  void 
Judicial  sale  of  an  infant's  property, 
will  not  be  prejudiced  by  a  vacation  of 
the  sale,  the  purchase-money  having 
been  secured  only  by  a  lien  on  the 
property. 

Wandling  v.  Kennedy,  4  Ky.  Opin. 
305. 

A  sale  by  a  commissioner  of  land, 
substantially  conformable  to  the  law, 
in  the  absence  of  unfairness  or  fraud, 
and  for  a  fair  price  will  not  be  set 
aside. 

Cook  V.  Sanders,  4  Ky.  Opin.  350. 

A  decretal  sale  of  land  will  not  be 
set  aside,  where  the  party  complaining 
has  failed  to  bring  in  a  party  when  it 
was  his  duty  to  do  so. 

Threlkeld   v.   Jones,   1   Ky.   Opin. 
369. 

A  motion  made  to  set  aside  the  sale 
of  lands  for  irregularity  in  the  acts  of 
the  officers  of  the  court,  is  not  re- 
stricted to  the  time  prescribed  In 
chapter  36,  Rev.  Stat.  (1  Stanton,  490), 
providing  that  "sales  made  under  exe- 
cution by  fraud,  cavil,  or  collusion 
may  be  set  aside  on  the  motion  of  the 
person  aggrieved  or  by  bill  of  equity, 
if  by  motion,  it  must  be  commenced 
within  one  year  from  the  sale,"  and  in 
the  absence  of  fraud,  cavil,  or  collu- 
sion this  section  will  not  apply. 

Hayworth  v.  Ramsey,  1  Ky.  Opin. 
413. 

Upon  the  reversal  of  a  Judgment  of 
sale  of  land,  the  owner  is  entitled  to 
restitution,  where  the  creditor  is  the 


purchaser,     notwithstanding    he    has 
transferred  his  purchase  to  a  stranger. 
Williamson  v.  Jones,  2  Ky.  Opin. 
97. 

Where  at  a  decretal  sale,  the  land 
was  sold  to  B  for  $9,175,  whereupon  P 
threatened  that  unless  he  was  paid 
$500  by  B  he  would  reopen  the  sale 
and  bid  in  the  property,  and  the 
amount  was  paid  him;  and  a  petition 
was  filed  by  the  heirs  for  whom  the 
sale  was  made,  to  cancel  same  on  the 
ground  of  a  fraudulent  combination 
between  B  and  P  to  keep  others  from 
bidding  on  the  property,  the  sale 
should  not  be  set  aside  merely  to 
punish  persons  for  such  dishonorable 
practice. 

Jack  V.  Bayless,  2  Ky.  Opin.  405. 

When  a  Judgment  has  been  re- 
versed, a  sale  thereunder  can  be  set 
aside  only  upon  equitable  principles, 
or  the  defendant  may  elect  to  take  the 
purchase  price  and  the  sale  will  be 
confirmed. 

Ott  V.   Ott's   Admr..   2   Ky.  Opin. 
114. 

When  the  purchaser  at  a  decretal 
sale  can  not  get  the  legal  title,  the 
sale  will  be  set  aside. 

Roberts  v.  Elliott,  2  Ky.  Opin.  71. 

A  sale  of  lands  under  an  order  of 
the  court,  where  bond  executed  by  the 
purchaser,  and  the  sale  confirmed 
without  exception  to  the  commission- 
er's report  filed  prior  thereto,  is  not 
susceptible  of  rescission,  unless  the 
purchaser  be  prejudiced  by  being  re- 
quired to  pay  more  than  is  adjudged 
in  his  sale  bond. 

Shean  v.  Fletcher,  2  Ky.  Opin.  413. 

Upon  rescission  of  a  contract  of  pur- 
chase of  a  house  and  lot,  under  a 
Judicial  sale,  where  the  purchaser  is 
put  in  possession,  it  is  not  error  to 
charge  rent  upon  same  from  the  time 
of  his  entering  into  possession,  where 
he  is  allowed  for  all  improvements, 
and  interest  on  purchase-money  paid. 
Miller  v.  Hall.  3  Ky.  Opin.  94. 

A  Judicial  sale  of  land,  imder  an  at- 
tachment proceeding  against  a  then 
non-resident,  will  not  be  set  aside  in 
the  absence  of  fraud  and  collusion, 
even  though  a  former  Judgment  in  the 
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same  proceedings  had  been  reversed 
for  lack  of  proper  service. 

Beazley  v.  Mershon,  3  Ky.  Opin. 
21. 

The  chancellor  does  not  abuse  a 
sound  discretion  in  reopening  a  sale, 
where  a  bona  fide  advance  bid  of 
twenty  per  cent,  properly  secured,  is 
made. 

Tevis  V.  Ireland,  3  Ky.  Opin.  151. 

Where  more  land  was  sold  than 
necessary  to  settle  the  amount  a  de- 
fendant owed,  it  should  be  set  aside 
on  equitable  principles,  adjudging  the 
purchaser  a  lien  for  the  amount  he 
actually  paid  therefor. 

Anderson  v.  Lusk,  3  Ky.  Opin.  610. 

A  sale  by  order  of  court,  for  the  in- 
terest of  minors,  though  the  widow  of 
the  testator  was  given  a  contingent 
life  interest,  was  held  not  to  be  in  con- 
travention of  the  expressed  provisions 
of  the  will,  as  it  was  no  more  than 
what  would  have  been  allowable  if  it 
descended  according  to  law,  and  it 
will  not  be  disturbed  after  more  than 
thirty  years  adverse  holding  under 
the  sale. 

Porgy  V.  Tanner,  3  Ky.  Opin.  670. 

In  no  event  will  a  decretal  sale  be 

set  aside  by  the  party  procuring  it 

without  tendering  the  purchase  money. 

Campbell  v.  Floumoy,  4  Ky.  Opin. 

690. 

The  first  sale  under  order  of  court 
must  be  set  aside,  before  a  second 
sale  is  ordered. 

Cruelle  v.  Simon,  4  Ky.  Opin.  288. 

Irregularities  which  do  not  affect 
the  substantial  rights  of  the  parties 
are  not  sufficient  to  set  aside  a  sale 
made  under  a  judgment  where  the 
confirmation  is  made  without  objec- 
tion. 

Jones   V.   Robinson,   5   Ky.    Opin. 
371. 

When  a  defendant  constructively 
summoned  has  not  been  kept  away  by 
unavoidable  accident  or  casualty,  and 
no  fraud  or  misconduct  on  the  part  of 
the  plaintiff  is  shown,  a  judicial  sale 
will  not  be  set  aside  upon  the  mere 
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ground  that  the  property  did  not  sell 
for  its  full  value. 

Walden  v.  Humphreys,  5  Ky.  Opin. 
345. 

§35. Grounds  in  general. 

One  who  buys  real  estate  subject 
to  a  mortgage  can  not  remain  quiet 
during  a  sale  made  as  the  result  of 
foreclosure  until  after  such  sale  is 
confirmed,  and  then,  more  than  eight 
years  after  an  innocent  purchaser  has 
possessed  it,  have  the  sale  set  aside 
for  any  technical  reason,  or  for  any 
cause  which  from  the  records  he  knew 
or  ought  to  have  known  at  the  time  of 
the  sale.. 

Greer  v.  Warburtons  Exr.,  8  Ky. 

.   Opin.  362. 

After  a  judicial  sale  has  been  con- 
firmed it  can  not  be  set  aside  for  mere 
deficiency  in  quantity  or  for  errors  in 
the  boundary. 

Adkins  v.  Gillis,  10  Ky.  Opin.  108. 

Where  a  judgment  for  the  sale  of 
real  estate  is  not  void  but  merely 
erroneous  the  purchaser  at  such  sale 
will  acquire  title. 

Tribble   v.    Terrill,    10    Ky.    Opin. 
502. 

A  purchaser  at  judicial  sale  is  liable 
for  an  excess  in  the  land  purchased, 
but  the  owner  of  land  sold  at  judicial 
sale,  not  being  the  vendor,  is  not  liable 
for  a  deficit;  and  for  the  same  reason 
a  creditor  for  whose  debt  such  land  is 
sold  is  not  liable;  and  in  such  cases 
the  court  is  the  vendor,  and  unless  the 
deficiency  be  such  as  to  authorize  the 
court  to  set  it  aside,  there  appears 
no  ground  upon  which  a  purchaser  can 
be  relieved  on  account  of  a  mere  de- 
ficit, when  the  land  sells  for  no  more 
than  the  debt. 

Howe  V.  Arnold's  Admr.,  10  Ky. 
Opin.  542. 

Where  an  appeal  is  pending  from 
the  common  pleas  court  directing  a 
tract  of  land  to  be  sold  to  pay  a  debt, 
and  the  judgment  was  not  superseded, 
and  within  a  month  the  land  is  sold 
and  report  of  sale  made  some  months 
thereafter,  no  exceptions  having  been 
filed  thereto  or  objections  of  any  kind 
made;  and  it  was  confirmed  and  a 
deed  ordered  made,  presented  to  the 
court  and  certified  for  record,  and  pos- 
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session  awarded  to  the  purchaser, 
without  any  objections  being  made  by 
any  one,  and  without  any  information 
being  given  to  the  court  of  a  pending 
appeal,  the  party  appealing,  by  reason 
of  his  negligence,  can  not  successfully 
attack  such  sale  and  have  it  set  aside. 
Rose  V.  Taylor's  Exr.,  10  Ky.  Opin. 
529. 

There  is  no  warranty  in  judicial 
sales  and  a  purchaser  at  such  a  sale 
can  not  secure  relief  in  the  absence 
of  fraud  or  other  causes  sufficient  to 
annul  and  set  aside  a  Judgment  ren- 
dered, and  he  has  no  right  upon  the 
ground  of  the  property  purchased  be- 
ing of  no  value  to  recover  of  the  plain- 
tiff in  the  action  the  price  paid  by 
him  for  such  property. 

Taylor  v.  Bank  of  Woodford,  11 
Ky.  Opin.  794. 

Where  it  is  shown  that  property  sold 
by  the  marshal  of  the  city  of  Louis- 
ville brought  only  about  half  its  value, 
and  the  marshal  failed  to  advertise 
the  sale  by  posting  an  advertisement 
on  the  premises,  the  sale  will  be  set 
aside. 

O'Doherty  v.  Lewis,  11  Ky.  Opin. 
901. 

Where  the  term  of  court,  at  which  a 
Judgment  for  the  sale  of  land  and  the 
order  confirming  the  sale  were  enter- 
ed, has  expired  the  Judgment  and 
order  of  sale  can  only  be  vacated  for 
fraud  practiced  by  the  successful 
party  in*  obtaining  the  Judgment  and 
order. 

McCarty   v.  Payne,  12  Ky.  Opin. 
248. 

A  Judgment  and  order  confirming  a 
sale  of  real  estate  will  be  vacated, 
where  the  appellant  was  misled  by  the 
appellee,  by  reason  of  the  latter's 
promise  to  make  the  land  sold  pay  his 
debt,  where  it  is  evident  that,  but  for 
such  promise,  the  land  would  have 
brought  at  least  the  purchase-money 
due  the  original  vendor. 

Hayden  v.  Smith,  12  Ky.  Opin.  250. 

A  sale  of  real  estate  by  a  commis- 
sioner for  its  full  value  will  not  be 
set  aside  because  of  the  claim  by  the 
commissioner  that  he  was  interested 
In  the  purchase,  where  the  proof  fairly 
shows  that  if  he  ever  acquired  an  in- 


terest in  the  land  he  acquired  it  after 
the  sale  by  releasing  a  lien  held  by 
him  thereon. 

Adams  v.  McClary,  13  Ky.  Opin. 
211. 

No  sale  of  real  estate  will  be  set 
aside  alfecting  the  purchaser  of  real 
estate,  where  such  purchaser  is  not 
made  a  party  to  the  action,  for  he  is 
entitled  to  be  heard  before  his  rights 
can  be  disturbed. 

Buckner  &  Terrel  v.  Samuels,  13 
Ky.  Opin.  363. 

Where  a  Judgment  of  sale  is  enter- 
ed by  consent,  parties  thus  consenting 
waive  their  right  to  object  to  the  sale 
thereafter. 

Movar  V.   Crawley.   13   Ky.  Opin. 
733. 

Where  several  acres  of  Rs  land 
were  sold  at  commissioner's  sale  to 
J,  who  executed  his  bonds  for  the 
purchase-money  and  at  the  time  of 
the  sale  gave  P  a  written  contract 
agreeing  that  if  he  would  pay  off  the 
bonds  at  or  before  twelve  months 
from  the  day  of  sale  he  should  have 
the  land  back,  it  is  held  that  where  P 
failed  to  pay  such  bonds  he  could  not 
successfully  assert  any  claim  to  such 
land. 

Pigg  V.  Jordan,  13  Ky.  Opin.  743. 

While  in  the  sale  of  real  estate  the 
Judgment  should  be  so  certain  and 
specific  as  to  the  real  estate  to  be 
sold  as  to  enable  the  commissioner 
to  discharge  his  duty  without  refer- 
ence to  any  other  paper  or  pleading  in 
the  cause,  where  the  judgment  does 
describe  the  real  estate  to  be  sold,  but 
contains  no  specific  description  of 
parcels  of  the  land  which  had  pre- 
viously been  sold  by  the  defendant 
and  directed  in  the  judgment  to  be 
excepted,  the  omission  will  not  render 
the  sale  invalid. 

Johns  V.  Brown,  13  Ky.  Opin.  810. 

An  order  of  the  court  confirming  a 
sale  of  real  estate,  not  void,  will  not 
be  set  aside  upon  the  application  of 
a  party  who  was  regularly  before  the 
court  when  the  order  was  made,  and 
who  makes  no  objection  thereto  for 
eleven  years  thereafter. 

Randall  v.  Redd  &  Bros.,  13  Ky. 
Opin.  1026. 
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§36. Defects    or    irregularities    in 

Judgment,  decree,  or  order. 
The  petition,  in  a  proceeding  to  sell 
land,  should  set  forth  the  land  sought 
to  be  sold,  and  the  description  given 
in  the  judgment  should  l)e  such  as  to 
enable  the  commissioner  to  identify 
the  land  without  resorting  to  extran- 
eous evidence. 

Barber   &   Dick   v.   Black,   7   Ky. 
Opin.  388. 

The  description  of  property  in  the 
petition  and  mortgage  attached  there- 
to as  an  exhibit  in  a  proceeding  to  sell, 
as  being  property  situated  on  Main 
street  in  a  named  town,  is  not  suffi- 
cient to  support  a  judgment. 

King    V.    Welch's    Admr.,    7    Ky. 
Opin.  385. 

A  judgment  directing  the  sale  of 
real  estate,  failing  to  direct  the  com- 
missioner how  much  money  he  is  to 
raise  by  the  sale,  is  void;  and  such  a 
judgment  can  not  be  amended  by 
order  of  the  court  after  the  parties 
had  ceased  to  be  in  court  for  any  pur- 
pose other  than  the  execution  of  the 
order  of  sale. 

Choice  V.  King,  8  Ky.  Opin.  115. 

Where  a  decree  directs  the  sale  of 
land  to  be  made  upon  a  credit  of  three 
months,  when  the  statute  requires 
that  it  must  not  be  less  than  six 
months,  and  the  land  is  sold  and 
bought  in  by  the  holder  of  the  judg- 
ment, and  he  entered  no  objection  or 
exception  to  the  decree  or  sale,  and 
the  land  sold  for  more  than  two-thirds 
of  its  appraised  value,  and  the  debtor 
is  making  no  objections,  the  decree 
will  not  be  held  void  by  reason  of  the 
direction  to  sell  upon  a  credit  of  three 
months. 

Stephens  v.   Smith,  13  Ky.  Opin. 
514. 

The  land  ordered  sold  in  a  proceed- 
ing for  its  sale  which  does  not  de- 
scribe the  land  except  in  a  copy  of  the 
levy  of  the  marshal  upon  the  land 
filed  with  the  petition  as  an  exhibit, 
and  where  the  judgment  of  sale  refers 
to  this  exhibit  for  a  description,  and 
does  not  inform  a  bidder  what  land 
the  commissioner  is  selling,  such  a 
judgment  is  erroneous. 

Trumbo's  Exr.  v.  Murphy,  Tieman 
&  Co.,  13  Ky.  Opin.  528. 


Where  the  court  has  jurisdiction  of 
the  parties  and  of  the  subject-matter, 
its  judgment  unappealed  from  is  final; 
and  the  title  imder  a  sale  ordered  and 
confirmed  passes  title  to  the  pur- 
chaser, and  irregularities  in  such  a 
judgment  will  not  defeat  such  title. 
Bess  V.  Hagan,  13  Ky.  Opin.  708. 

§37. Irregularities    or    misconduct 

affecting  sale. 
Where  a  bond  is  taken  by  a  com- 
missioner for  the  balance  of  the  pur- 
chase-money of  land  sold,  but  which 
is  not  reported  to  the  court,  a  title 
secured  through  an  execution  on  such 
bond  and  sale  thereunder  by  the 
sheriff  is  not  good,  and  will  be  set 
aside. 

Fortney  v.  Moore,  8  Ky.  Opin.  288. 

One  buying  real  estate  at  judicial 
sale  is  not  bound  to  inspect  the  prem- 
ises, but  has  a  right  to  rely  upon  the 
accuracy  and  truthfulness  of  the  de- 
scription which  is  given  by  the  judg- 
ment and  the  master's  advertisement, 
and  he  can  not  be  compelled  to  accept 
a  conveyance  unless  it  conforms  sub- 
stantially to  the  description  by  which 
he  was  induced  to  bid. 

Delph  V.  Hewitt,  8  Ky.  Opin.  847. 

An  irregularity  in  the  mode  of  ap- 
praisement will  not  affect  the  rights 
of  a  purchaser  at  sheriff's  sale;  and 
the  fact  that  one  of  the  appraisers  be- 
comes the  purchaser  can  not  affect 
such  purchase  where  there  is  nothing 
in  the  record  tending  to  show  bad 
faith  in  the  transaction. 

Shepperd  v.  Lexington  &   Carter 
County  Min.  Co.,  9  Ky.  Opin.  33. 

Where  a  sale  of  slightly  more  of  a 
lot  of  real  estate  than  was  necessary 
to  pay  the  debt,  interest  and  costs,  is 
made,  it  is  at  most  but  an  irregularity 
and  will  not  render  the  judgment  or 
sale  void. 

Cochran  v.  Triplett's  Exrs.,  9  Ky. 
Opin.  280. 

When  there  is  such  an  irregularity 
in  a  judicial  sale  of  real  estate  that  it 
ought  to  have  been  set  aside,  even 
though  the  judgment  of  sale  was  valid, 
and  the  irregularity  appears  on  the 
record,  the  order  confirming  the  sale 
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may    be   reversed   without   the   judg- 
ment being  reversed. 

Hollis  V.  Owensboro  Sav.  Bank,  10 
Ky.  Opin.  495. 

Where  there  are  irregularities  on 
the  part  of  the  sheriff  in  making  a  sale 
of  real  estate,  caused  by  his  omissions 
to  pursue  the  directory  provisions  of 
the  statute,  and  the  purchaser  does  not 
participate  In  such  Irregularities  or 
illegalities,  they  will  not  invalidate 
the  sale. 

Layne  v.  Davidson,  11  Ky.  Opin. 
506. 

The  burden  is  on  the  purchaser  at  a 
commissioner's  sale  of  real  estate, 
where  the  validity  of  the  sale  is  at 
issue,  to  show  that  the  notices  re- 
quired to  be  posted  prior  to  such  sale 
were  duly  posted,  and  where  he  fails 
to  show  such  posting  his  bid  is  prop- 
erly rejected  and  the  commissioner's 
sale  set  aside. 

Zazio   V.    Samuels,   12    Ky.   Opin. 
148. 

The  purchasers  at  a  judicial  sale 
can  not  complain  of  a  defective  ad- 
vertisement before  the  sale,  since  they 
were  not  injured  by  the  fact  that  the 
advertisement  was  not  more  thorough 
and  more  extensive. 

McKnight  v.  Jacob,  12  Ky.  Opin. 
218. 

Where  the  purchaser  of  land  at  a 
commissioner's  sale  is  satisfied  with 
her  title,  an  agent  who  has  bought 
the  land  for  her  can  not  defeat  the 
sale  by  showing  irregularity  in  the 
proceedings. 

Brown  v.   Bristow,    13   Ky.    Opin. 
909. 

§38. Mistake,  surprise,  or  accident. 

Where  the  court  has  ordered  tne 
sale  of  various  tracts  of  real  estate, 
designated  by  numbers,  some  of  which 
were  improved  and  valuable  and 
others  unimproved  and  less  valuable, 
and  by  mistake  in  the  sale  and  pur- 
chase thereof  one  buys  what  is  sup- 
posed by  the  parties  to  be  the  valuable 
parcels  for  a  high  price  and  another 
buys  at  a  low  price  what  is  supposed 
to  be  the  unimproved  parcel  of  land, 
while  in  truth  by  mistake  the  descrip- 
tions were  erroneous,  and  the  pur- 
chasers   did    not    receive    what    they 


bought,  such  error  is  one  of  fact,  and 
may  be  corrected  upon  the  supple- 
mental petition  of  a  purchaser  filed 
in  said  cause. 

Rudwig  V.  Crum,  8  Ky.  Opin.  192. 

When  attorneys  for  plaintiff  and  de- 
fendant agree  that  a  sale  to  be  made 
by  the  sheriff  shall  not  be  made  be 
fore  August  15,  but  plaintiffs  caused 
the  sheriff  to  make  sale  on  July  9. 
without  any  notice  to  the  defendant, 
who  does  not  attend  the  sale,  and  buys 
the  property  at  an  inadequate  price, 
such  sale  will  be  set  aside  and  the  bid 
be  rejected. 

Youtsey  v.  Jones,  11  Ky.  Opin.  830. 

§39. Inadequacy  of  price. 

Where  a  judicial  sale  is  regular  in 
every  way,  and  reported  to  the  court, 
it  is  no  ground  for  sustaining  excep- 
tions to  it  that  the  property  did  not 
bring  as  high  a  price  as  it  would  if 
again  offered. 

Ffingst    V.    Wilson,    Exr.,    8    Ky. 
Opin.  217. 

A  bidder  interested  in  the  sale  who 
does  not  attend  or  bid  can  not  com- 
plain that  the  property  was  sold  at 
too  low  a  price. 

Pfingst    V.    Wilson,    Exr.,    8    Ky. 
Opin.  217. 

Where  a  creditor  allowed  another 
to  bid  in  the  land  of  the  debtor  at 
the  commissioner's  sale,  the  creditor 
can  not,  by  excepting  to  the  conmiis- 
sioner's  report  of  the  sale,  speculate 
on  the  purchaser's  bargain,  and  have 
the  land  resold  by  offering  a  sum  in 
excess  of  the  purchaser's  bid. 

Bonta   V.   Vanarsdale's   Admr.,  7 
Ky.  Opin.  276. 

The  mere  inadequacy  of  price  is  not 

cause  for  setting  aside  a  judicial  sale 

of  real  estate,  when  conducted  in  good 

faith  where  there  is  no  proof  showing 

unfairness  or  irregularity;   but  when 

inadequacy  is  coupled   with  the  fact 

that  no  description  of  the  land  was 

given  in  the  advertisement  of  sale,  to 

i  enable    bidders    to    know    what   they 

I  were  buying  and  whether  they  are  buy- 

;  ing  free  of  liens  or  not,  a  sale  will  be 

;  set  aside. 

Minton  v.  Beard,  8  Ky.  Opin.  630. 

The  fact  that  after  a  judicial  sale 
I  has  been  made,  one  may  offer  to  bid 
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a  higher  price  if  the  property  be  again 
offered,  furnishes  no  ground  for  set- 
ting aside  the  sale  made. 

Montague    v.    Wolveston,    8    Ky. 
Opin.  659. 

A  sale  by  a  commissioner  will  be 
set  aside  when  the  price  bid  is  so 
grossly  inadequate  as  to  imply  bad 
faith,  or  to  indicate  plain  and  palp- 
able oppression. 

Woolsey   v.   Dickey,   9   Ky.   Opin. 
334. 

A  judicial  sale  of  real  estate  for  less 
than  one-tenth  of  its  value  imports 
such  a  wrong  in  the  conduct  of  the 
sale  that  a  court  will  refuse  to  ap- 
prove it  or  will  give  relief  against 
it  to  protect  a  wife  whose  interests 
have  been  thus  sacrificed. 

Bradshaw  v.  Christian,  9  Ky.  Opin. 
341. 

Where  the  price  of  the  sale  of  real 
estate  is  grossly  inadequate,  very 
slight  circumstances  will  be  seized 
upon  by  the  chancellor  for  the  purpose 
of  granting  relief  against  such  a  sale. 
Johnson  v.  Rowe,  10  Ky.  Opin.  682. 

Where  land  sold  at  a  judicial  sale  is 
in  the  adverse  possession  of  others, 
and  although  worth  about  eight  dol- 
lars per  acre  is  sold  for  less  than  one 
dollar  per  acre,  and  the  purchaser 
aided  in  procuring  the  judgment  upon 
which  the  sale  took  place,  such  a  sale 
will  be  set  aside  as  against  the  pur- 
chaser and  the  plaintiff;  but  the  chan- 
cellor should  adjudge  a  lien  on  the 
land  in  favor  of  the  purchaser  for  the 
purchase-money  and  amount  of  costs 
and  expenses  incurred  in  defending 
his  title. 

Chapman  v.  Bigger,  10  Ky.  Opin. 
708. 

Mere  inadequacy  of  price  will  not 
authorize  a  sale  to  be  set  aside  unless 
it  is  so  great  as  to  Import  fraud. 

Slaughter's  Guardian  v.  Graham's 
Exr..  12  Ky.  Opin.  317. 

Where  real  estate  worth  several 
thousand  dollars  is  sold  on  execution 
for  $397,  and  the  record  on  appeal  is 
so  defective  that  the  court  is  unable  to 
ascertain  whether  the  execution  plain- 
tiff, who  purchased  the  land,  was  en- 


titled to  have  execution,  the  sale  will 
be  set  aside. 

Morgan   v.    Stuart,   13   Ky.    Opin. 
888. 

Where  in  a  commissioner's  sale  of 
real  estate  the  decree  of  the  court  is 
followed  and  neither  fraud  nor  unfair- 
ness is  shown,  the  sale  will  not  be 
set  aside  at  the  instance  of  the  owner 
because  he  may  think  the  property  did 
not  bring  a  high  enough  price. 

Haly    V.    Buckley,    13    Ky.    Opin. 
1005. 

A  judicial  sale  is  not  to  be  set  aside 
on  the  ground  of  inadequacy  of  price 
alone,  unless  it  be  so  gross  as  to  im- 
port fraud. 

Morton   v.   Morton,   13   Ky.    Opin. 
1064. 

While  land  sold  at  judicial  sale  will 
not  be  set  aside  on  account  of  the  in- 
adequate price  received  unless  the 
price  is  so  grossly  inadequate  as  to 
import  fraud,  still  if,  added  to  an  in- 
adequate price,  the  officer  in  making 
the  sale  fails  to  follow  the  decree 
under  which  the  sale  is  made  and  an 
injustice  is  done,  such  a  sale  will  be 
set  aside. 

Morton  v.   Morton,  13   Ky.   Opin. 
1064. 

§40. Inadequacy  of  price  in  connec- 
tion with  other  objections. 
While  inadequate  consideration  will 
not  invalidate  a  sheriff's  sale,  when 
it  is  grossly  inadequate,  it  will  be  con- 
sidered by  the  chancellor  in  determin- 
ing the  question  of  fraud  raised. 

Spragins  v.  Russell,  11  Ky.  Opin. 
717. 

§45.  Actions  to  set  aside. 

A  judicial  sale  of  real  estate  will 
not  be  set  aside  because  of  an  agree- 
ment between  two  or  more  persons  to 
unite  in  the  purchase,  unless  it  is 
shown  that  such  agreement  was  en- 
tered into  with  the  fraudulent  inten- 
tion to  stifle  bidding  and  thereby  ob- 
tain the  property  at  a  sacrifice. 

Montague    v.    Wolveston,    8    Ky. 
Opin.  659. 

§46.  Resale  on  setting  aside. 

Where  the  court  had  directed  the 
defendant's  land  to  be  sold  and  he  was 
not  presumed  to  know  whether  the 
chancellor  would  approve  the  sale  or 
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not;  and  this  placed  him  in  such  a 
position  that  he  could  do  nothing  but 
endeavor  to  obtain  as  much  for  his 
land  as  it  was  reasonably  worth,  and 
a  purchaser  could  well  doubt  the 
validity  of  his  title  obtained  under  a 
purchase  where  the  defendant's  right 
to  the  land  depended  upon  the  future 
action  of  the  court  in  rejecting  or  con- 
firming the  division,  under  such  cir- 
cumstances the  chancellor  should  have 
ordered  a  resale,  as  he  had  a  bid  of 
25  cents  per  acre  in  advance  of  the 
price  bought  at  the  first  sale. 

Waters  v.  Cardin,  5  Ky.  Opin.  707. 

The  fact  that  the  property  did  not 
sell  for  an  amount  sufficient  to  satisfy 
the  prior  lien  does  not  prove  that,  upon 
a  second  sale,  after  the  rights  of  all 
the  parties  shall  have  been  adju- 
dicated, and  bidders  can  be  assured 
that  the  title  they  are  asked  to  take 
can  never  be  disturbed,  a  larger 
amount  may  not  be  realized. 

Hazelrigg     v.     Williams,     5     Ky. 
Opin.  353. 

Where  real  estate  is  sold  by  the 
chancellor,  and  a  lien  is  retained 
thereon  to  secure  the  payment  of  the 
purchase  money,  the  chancellor  can 
not  order  a  resale  of  the  property, 
where  the  bonds  are  not  paid,  without 
notice  to  the  purchaser;  and,  while 
the  bonds  taken  for  thje  purchase 
money  have  the  force  of  Judgments, 
they  are  merely  Judgments  in  per- 
sonam against  the  obligors  and  are 
not  Judgments  to  resell  the  land. 

Nathan  v.  Jones,  9  Ky.  Opin.  119. 

Where  land  is  sold  under  a  decree  of 
the  court  and  the  purchase-money  is 
not  paid,  the  chancellor  has  the  power 
to  order  its  resale  for  cash  or  on 
credit;  and  where  the  purchaser  at  the 
first  sale  is  given  notice  and  an  op- 
portunity to  object  to  the  order  of 
resale  and  makes  no  objection  he  can 
not  thereafter  make  any  ofbjection 
thereto. 

Lajrne  v.  Loar,  11  Ky.  Opin.  484. 

When  an  interested  party  is  mis- 
led by  a  notice  of  sale  as  to  when  the 
sale  is  to  take  place,  and  thus  pre- 
vented from  attending  and  bidding  on 
the  property  to  be  sold,  and  the  prop- 
erty is  sold  much  below  its  value  and 


she  excepts  to  the  report  of  the  sale 
and  offers  to  pay  four  times  the  sum 
received  at  the  sale  for  such  property, 
a  resale  should  be  ordered;  and  after 
notice  of  the  exception  to  be  filed  to 
such  sale  the  first  purchaser,  if  he 
makes  improvement  on  the  property, 
does  so  at  his  own  risk. 

Griffin  v.  Beadles'  Admx.,  11  Ky. 
Opin.  495. 

§47.  Collateral  attack. 

The  failure  to  appoint  an  attorney 
for  non-residents  in  a  proceeding  to 
sell  real  estate  renders  the  Judgment 
void,  but  where  such  attorney  is  ap- 
pointed and  acts  the  mere  absence  of 
a  record  showing  that  some  of  the  de- 
visees had  been  summoned  is  not  suf- 
ficient to  enable  one  to  make  a  suc- 
cessful collateral  attack  upon  the 
record. 

Botto  V.  Botto,  13  Ky.  Opin.  315. 

A  description  in  a  judgment  of  sale 
of  real  estate  which  is  imperfect  or 
insufficient,  will  withstand  a  collateral 
attack. 

McDyer  v.   Scaggs.   13  Ky.  Opin. 
597. 

§48.  Operation  and  effect  in  general. 
The  bond  of  the  purchaser  and  the 
return  of  the  officer  that  he  has 
sold  the  property,  and  taken  such 
bond  completely  discharged  the  Judg- 
ment, and  stands  in  lieu  of  it  and 
as  between  the  creditor  and  debtors 
is  a  complete  discharge  while  it  re- 
mains in  force. 

Hughes'   Admr.    v.    Craig,   5   Ky. 
Opin.  475. 

Setting  aside  a  conveyance  of  real 
estate  on  the  application  of  creditors 
does  .not  affect  the  rights  of  the  par- 
ties to  the  conveyance,  and  they  hold 
subject  to  the  claims  of  creditors,  as 
if  no  such  Judgment  had  been  ren- 
dered. 

Smith  V.  Hutchcraft,  10  Ky.  Opin. 
957. 

§49.  Title  and  rlghta  of  purchasers. 

§50. In    general. 

No  title  passes  to  the  purchaser  of 
land,  at  a  decretal  sale,  where  the  legal 
titleholders  are  not  parties  to  the 
suit 

Twyford,  Hull   &  Cobum  v.  Ha- 
zelrigg's  Admr.,  1  Ky.  Opin.  398. 
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It  is  not  the  duty  of  an  officer  sell- 
ing land  under  judgment  to  satisfy 
an  existing  lien  thereon,  to  disclose 
to  the  bidders  any  incumbrance  exist- 
ing other  than  that  for  which  the  sale 
is  being  conducted,  in  order  that  bid- 
ders might  fully  understand  the  char- 
acter of  title  they  would  acquire  if 
they  purchased. 

Underwood  v.  Bowles,  2  Ky.  Opin. 
321. 

It  is  error  to  adjudge  a  sale  of  a 
defendant  nonresident's  property, 
where  the  allegations  of  the  petition 
neither  allege  nor  seek  to  point  out 
the  interest  the  defendant  holds  in 
the  property,  or  where  such  title  is 
not  shown  in  the  judgment. 

Barney   v.   Halbert,    2   Ky.    Opin. 
629. 

The  promise  by  the  purchaser  of 
property,  at  a  judicial  sale,  to  restore 
same,  if  his  money  was  returned,  does 
not  imply  a  promise  to  account  for 
rents  or  hire  for  the  time  he  has  used 
the  same. 

Scott  V.  Scott,  3  Ky.  Opin.  59. 

As  against  creditors,  the  assignee's 
claim  to  the  land  does  not  depend 
alone  upon  proof  of  the  fact  that  he 
was  a  purchaser  from  his  fraudulent 
vendor,  without  notice  of  his  fraudu- 
lent purpose,  hut  upon  evidence  of  the 
additional  fact  that  he  was  a  pur- 
chaser for  a  valuable  consideration.  | 
Dunn  V.  Conn,  3  Ky.  Opin.  195. 

Where  land  is  sold  at  a  judicial  sale 
and  purchased  for  the  benefit  of  the 
execution  debtor,  he  has  no  right  to 
hold  it  against  his  creditors,  after 
the  purchaser  has  been  reimbursed  tor 
money  advanced  on  account  of  the  pur- 
chaser. 

McAfee's  Exr.  v.  McKinney,  3  Ky. 
Opin.  426. 

The  costs  and  expenses  of  defend- 
ing and  prosecuting  suits  after  the 
appellant  purchased  the  land  had  no 
connection  with  the  consideration  of 
the  sale  bonds. 

Letcher  v.  ToUe,  4  Ky.  Opin.  337. 

Where  G  purchased  property  at  a 
judicial  sale,  subject  to  confirmation, 
and  sold  the  land  to  D,  who  sold  to 


K  for  $250  profit;  and  O's  sale  was 
not  confirmed,  but  a  resale  ordered; 
and  G  died,  and  D  bought  it  at  the 
second  sale  for  $2,600;  and  D  sued  to 
recover  his  loss  from  G's  estate;  it 
was  held,  that  as  D  had  not  made  ac- 
tual payment  on  the  first  purchase, 
he  could  not  recover  damages. 

Dugan  V.  Gauman's  Admr.,  4  Ky. 
Opin.  117. 

A  covenant  of  warranty  in  a  commis- 
sioner's deed,  made  in  pursuance  of 
a  decree,  binds  the  constituents  and 
their  heirs  as  effectually  as  if  made 
by  them  in  their  proper  person. 

Campbell  v.  Flournoy,  4  Ky.  Opin. 
690. 

A  purchaser  of  land  at  decretal  sale, 
pending  the  litigation,  is  bound  to 
take  notice  of  all  that  had  been  done, 
or  might  thereafter  be  done  in  the 
case. 

Campbell  v.  Flournoy,  4  Ky.  Opin. 
690. 

When  a  party  purchases  land  at  a 
Judicial  sale  with  the  understanding 
that  he  is  to  hold  it  for  another,  he 
holds  the  land  in  trust  for  the  bene- 
fit of  the  other. 

Hagarty    v.    Scott,    4    Ky.    Opin. 
670. 

A  purchaser  at  a  void  judicial  sale 
who  has  obtained  the  possession  of 
the  land,  should  be  credited  by  all 
sums  paid  out  for  taxes,  repairs  and 
improvements,  and  charged  with  a 
fair  rental  value  of  the  property  look- 
ing to  its  condition  at  the  time  takeu, 
and  not  its  enhanced  value  by  reason 
of  the  improvements. 

Wile  V.  Sweeney  &  Taylor,  4  Ky. 
Opin.  278. 

A  purchaser  at  a  void  judicial  sale 
has  no  right  to  interest  on  his  pur- 
chase. 

Wile  V.  Sweeney  &  Taylor,  4  Ky. 
Opin.  278. 

Where  land  'is  sold  under  a  judg- 
ment, and  a  deed  of  conveyance  made, 
the  purchaser,  upon  the  discovery  of 
the  fact  that  some  of  the  parties  were 
not  properly  before  the  court,  is  en- 
titled to  indemnity  against  a  partial 
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eviction  by  the  holders  of  the  uncon- 
veyed  title. 

Hawkins  v.  Henni^:  &  Speed,  5  Ky. 
Opin.  533. 

The  sale  under  A's  Judgment  to 
enforce  his  lien  was  an  unconditional 
and  absolute  sale  of  land  not  incum- 
bered, after  the  legal  title  passed  to 
M,  and  consequently  not  embraced  in 
the  provisions  of  §  1.  article  15,  chap- 
ter 36,  1  R.  S.  488,  and  that  sale  hav- 
ing been  confirmed  and  a  conveyance 
made  to  J  for  the  land,  his  title  to 
it  was  thereby  perfected. 

Jones  V.  Hopper,  5  Ky.  Opin.  379. 

Where  only  an  undivided  interest 
Is  sold  as  decretal  sale,  the  charge  for 
permanent  improvements,  made  after 
the  confirmation  of  the  report,  must 
be  proportioned  according  to  interest 
in  the  land. 

Sanders'  Heirs  v.  Sanders.  5  Ky. 
Opin.  287. 

The  purchaser  at  a  decretal  sale 
is  entitled  to  pay  for  permanent  im- 
provements put  on  the  land  after  the 
confirmation  of  the  sale,  to  the  extent 
that  such  improvements  enhance  the 
selling  value  of  the  land. 

Sanders'  Heirs  v.  Sanders,  5  Ky. 
Opin.  287. 

Where  one  purchased  land  at  ju- 
dicial sale  as  trustee  for  another  who 
was  restrained  from  selling  the  land 
by  the  will  of  her  mother,  neither 
the  judgment  and  confirmation  of  the 
sale,  nor  the  purchase,  will  operate 
to  move  or  affect  such  restriction  on 
the  power  of  sale. 

Sanders  v.  Douglas,  5  Ky.  Opin. 
150. 

A  purchaser  of  land  at  sheriff's  sale, 
with  notice  of  a  prior  unrecorded 
mortgage,  carries  only  an  equity  in 
the  land  subject  to  the  prior  equity 
of  the  mortgage. 

Blankenship  v.  Bartleston  &  Co., 
6  Ky.  Opin.  158. 

The  purchaser  of  property  at  the 
sale  of  a  commissioner  of  a  chancery 
court  is  the  equitable  owner  of  the 
property,  and  an  order  of  confirmation 
is  a  determination  by  the  chancellor 


that  the  purchaser's  right  had  existed 
from  the  date  of  the  sale. 

Clasby    v.    Bamett,    6    Ky.   Opin. 
711. 

Where  an  amended  pleading  asks 
for  the  sale  of  land  omitted  from 
the  boundary  by  mistake,  and  the 
judgment  directs  the  land  to  be  sold, 
title  to  the  whole  tract  passed  to 
the  purchaser. 

Duf[  V.   McEHeveney,  6  Ky.  Opin. 
210. 

Where  land  w^hich  was  held  in  trust 
for  a  widow  and  her  children  was 
sold  without  making  provision  for  the 
children,  her  lien  on  the  land  still 
subsists,  and  the  purchaser  takes  sub- 
ject thereto. 

Hite  V.  Reeve,  6  Ky.  Opin.  591. 

In  the  sale  of  the  equitable  interest 

of  a  debtor  in  land,  in  which  there  is 

no  defect  of  title,  the  land  should  be 

i  made  subject  to  the  payment  of  the 

I  purchase-money. 

Hedrick    v.    Peters,    7    Ky.   Opin. 
565. 

In  buying  platted  property  at  a  de- 
cretal sale,  the  purchaser  must  look 
to  the  town  plat  to  determine  what 
he  is  buying. 

Darling  v.  Trustee  of  CarroUton, 
7   Ky.   Opin.   405. 

In  order  for  one  to  make  out  a  title 
to  land  through  a  sheriff's  deed,  such 
person  must  show  the  execution  and 
judgment  on  which  it  issued,  or  a 
bond  of  equal  dignity  of  a  judgment 
by  judicial  sanction. 

Portney  v.  Moore,  8  Ky.  Opin.  28S. 

Judicial  sales  of  real  estate  are 
made  without  warranty,  and  it  is  the 
duty  of  a  purchaser  at  such  sales 
to  investigate  the  title  before  the 
sale  is  confirmed,  and  where  he  faUs 
to  do  so,  and  it  turns  out  that  there 
are  some  unpaid  taxes  due,  he  must 
bear  the  consequences.    . 

Wehrley  v.  Courtney,  8  Ky.  Opin. 
523. 

The  legal  title  to  real  estate  does 
not  pass  to  a  purchaser  at  judicial  sale 
and  conveyance,  where  the  holders  or 
the  legal  title  were  not  made  parties 
in   the   case   resulting  in   such  jadg- 
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men!  and  order  of  sale. 

Sander's    Assignee    v.    Duvall,    8 
Ky.  Opin.  642. 

One  who  buys  property  at  a  com- 
missioner's sale  may  resell  the  same 
to  the  original  owners  at  any  price 
that  may  be  agreed  upon,  and  where 
it  is  agreed  that  the  purchasers  from 
the  buyers  at  commissioner's  sale 
shall  pay  to  him  the  price  paid  by 
him,  and  25  per  cent,  interest  for 
the  time,  such  a  contract  is  not  for 
usurious  interest,  but  is  a  considera- 
tion for  the  sale. 

Wade    V.    Tucker,    9    Ky.    Opin. 
313. 

One  who  buys  real  estate  at  judicial 
sale,  where  the  court  ordering  such 
sale  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  secures  a 
good  title. 

demons  v.  Henry,  9  Ky.  Opin.  457. 

Where  the  judgment  ordering  the 
sale  of  real  estate  describes  the  land 
to  be  sold  and  does  not  attempt  to  de- 
clare the  number  of  acres,  the  com- 
missioner can  not  make  it  more  spe- 
cific by  verbal  representations  at  the 
time  of  sale;  and  the  purchaser  is 
bound  to  take  notice  of  the  judgment, 
and  there  is  no  warranty  of  the  num- 
ber of  acres  sold. 

Jones  V.  Clutter,  9  Ky.  Opin.  513. 

A  sale  of  property  subject  to  an  un- 
certain and  unliquidated  lien  tends  to 
the  sacrifice  of  the  property,  and, 
where  it  is  at  all  practicable,  such 
sales  ought  to  be  made  so  as  to  pass 
to  the  purchaser  a  complete  and  un- 
incumbered title. 

Muhlhauser     &     Bro.     v.     Koch's 
Admx.,  9  Ky.  Opin.  531. 

Where  the  court  has  jurisdiction  of 
the  parties  and  the  subject-matter, 
the  purchaser  of  land  decreed  to  be 
sold  acquires  the  title,  however  er- 
roneous the  judgment  may  be. 

Wright  V.  Boyd,  10  Ky.  Opin.  277. 

A  purchaser  at  a  judicial  sale  of 
real  estate  not  colluding  with  the 
plaintiff,  and  not  a  party  to  any  fraud, 
and  not  having  notice  of  any,  is  not 


affected    by    the    fraud    of   others    in 
bringing  about  the  sale. 

Chapman  v.  Bigger,  10  Ky.  Opin. 
708. 

The  title  of  a  purchaser  of  real 
estate  at  judicial  sale  is  unaffected  by 
an  appeal  from  a  judgment  directing 
the  sale  and  not  from  the  order  con- 
firming it. 

Earl  V.   Porter,   11   Ky.  Opin.   85. 

Where  on  an  appeal  from  a  judg- 
ment decreeing  the  sale  of  real  estate 
the  judgment  is  reversed,  but.  there 
being  no  supersedeas,  the  land  was 
sold  by  the  commissioner  in  conform- 
ity to  the  degree,  before  such  reversal, 
the  report  of  sale  confirmed,  and  con- 
veyance made  without  any  exceptions 
being  made,  the  purchaser  takes  a 
good  title. 

Rankin  v.  Eastin,  11  Ky.  Opin.  173. 

Where  all  the  parties  interested  in 
real  estate  are  before  the  court  and 
the  real  estate  is  ordered  sold  to  pay 
debts,  the  purchaser  secures  a  good 
title,  and  a  mere  irregularity  in  the 
failure  of  the  court  to  appoint  a  guard- 
ian ad  litem  and  to  file  an  answer  for 
minor  defendants,  while  it  may  be  er- 
roneous, will  not  affect  the  title  of 
the  purchaser  whose  purchase  has 
been  confirmed  by  the  chancellor. 
Browninski  v.  Phelps,  11  Ky.  Opin. 
207. 

Even  where  there  are  some  irregu- 
larities in  a  judicial  sale  of  real  estate, 
they  will  not  affect  the  rights  of  the 
purchaser  at  such  sale. 

Weller    v.    Bissell,    11    Ky.    Opin. 
604. 

The  debtor  may  pay  off  his  debt 
to  his  creditor,  and  notwithstanding 
this  fact  a  stragner  who  buys  the  real 
estate  of  the  debtor  at  judicial  sale 
(which  is  confirmed)  to  satisfy  the 
creditor's  judgment,  holds  the  prop- 
erty, and  the  fact  of  payment  of  the 
judgment  by  the  debtor  after  sale  will 
not  affect  the  purchaser's  title;  but 
when  the  creditor,  who  is  the  plaintiff 
and  the  purchaser,  accepts  from  the 
debtor  payment  in  full  of  his  debt,  in- 
terest and  costs,  he  thereby  elects  to 
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restore   to   his    debtor   what   he   has 
purchased  at  the  sale. 

Bickel  V.  Judah,  11  Ky.  Opin.  612. 

While  in  case  the  chancellor,  having 
Jurisdiction  of  the  parties  and  the 
thing  to  be  sold,  sells,  the  title  passes 
and  the  purchasers  will  hold;  still 
when  a  creditor  who  becomes  a  pur- 
chaser accepts  the  full  amount  of  his 
debt  from  the  Judgment  debtor  or 
her  surety,  he  can  not  hold  the  money 
and  the  property  both,  and  the  accept- 
ance by  him  of  payment  of  his  debt 
amounts  to  an  agreement  to  restore 
the  property  at  least  in  a  court  of 
equity. 

Judah  v.  Bickel,  11  Ky.  Opin.  914. 

Purchasers  at  Judicial  sales  take 
only  such  title  as  is  obtained  by  con- 
firmation of  sale,  but  there  is  no 
warranty,  and  *  the  rule  of  caveat 
emptor  applies  to  the  fullest  extent, 
and  there  can  be  no  relief  without 
fraud  or  secret  defect  of  title. 

Henning  v.  Sweeney,  12  Ky.  Opin. 
132. 

A  purchaser  acquires  good  title  at 
a  Judicial  sale,  by  the  ofFer.  the  bid, 
its  acceptance  and  confirmation, 
whether  the  steps  up  to  the  sale  were 
regular  or  irregular. 

Wrightson  v.  Cline,  12  Ky.  Opin. 
186.  • 

Where  real  estate  is  sold  at  Judicial 
sale,  and  the  sale  is  confirmed,  the 
purchaser  can  not  complain  on  the 
grounds  that  the  credit  given  him  is 
for  a  longer  period  than  authorized 
by  law,  and  even  if  true  his  rights 
are  not  affected. 

Wrightson  v,  Cllne,  12  Ky.  Opin. 
186. 

Where  the  court  has  Jurisdiction  of 
the  person  and  subject  of  the  action, 
the  title  acquired  by  the  purchase  of 
real  estate  ordered  sold  in  such  action 
is  good. 

Buchanan  v.  The  Crucible  Steel 
Casting  &  Metal  Co.,  12  Ky. 
Opin.  206. 

Where  a  conveyance  of  real  estate 
states  that  the  grantor  "doth  grant, 
bargain,  sell  and  convey  to  (a  named 
person)  and  to  such  child  or  children 


she  may  have  by  the  said  grantor 
at  the  time  of  death,  or  to  the  de- 
scendants of  any  such,  if  descendants 
there  should  be,"  in  a  suit  by  tne 
grantor  (husband)  against  the  grantee 
(wife),  for  reinvestment  of  the  pro- 
ceeds, a  child  of  the  wife  has  no 
present  or  vested  interest,  and  is  not 
a  necessary  party  to  such  proceeding; 
and  a  title  secured  at  such  a  sale 
for  reinvestment  under  the  Act  of 
1862,  Myers'  Sup.,  §  426.  is  good. 
Wilson  V.  Graham,  12  Ky.  Opin. 
623. 

One  who  buys  at  a  judicial  sale,  but 
before  buying  is  informed  that  the 
widow  asserts  a  homestead  right  in 
the  property,  takes  the  property  sub- 
ject to  the  widow's  claim. 

Punk  V.  Walters,  12  Ky.  Opin.  761. 

Where  the  judgment  creditor  who 
has  become  the  purchaser  of  real 
estate  sold  on  his  Judgment,  and  re- 
ceived a  conveyance  thereof,  and  the 
judgment  debtor  enters  into  a  contract 
by  which  they  agree  that  the  debtor 
may  redeem  such  land,  and  a  part  of 
the  price  agreed  upon  is  paid  and  a 
promise  accepted  for  the  balance,  the 
creditor  is  not  entitled  to  a  judgment 
giving  him  the  possession  and  the  land 
on  account  of  the  failure  in  payment, 
but  is  entitled  to  have  the  land  sold  to 
pay  such  balance. 

Layne  v.  Weddington,  13  Ky.  Opin. 
264. 

The  rights  of  an  innocent  purchaser 
of  real  estate  at  a  Judicial  sale  can- 
not be  defeated  by  entering  into  an 
Investigation  of  the  authority  of  one's 
attorney  to  act,  where  the  record 
shows  that  the  attorney  instituted  the 
action  and  the  parties  under  it  ob- 
tained their  money;  and  if  parties 
have  been  injured  by  the  fraudulent 
conduct  of  an  attorney  the  remedy 
is  against  the  one  practicing  the 
fraud  and  not  against  the  innocent 
purchaser  for  full  value. 

Botto  V.  Botto.  13  Ky.  Opin.  315. 

It  is  the  policy  and  requirement  of 
the  law  that  Judicial  sales  of  real 
estate  shall  not  be  made  unless  the 
legal  title  will  thereby  pass,  and 
where  the  legal  title  to  land  Is  in 
heirs  it  can  not  be  conveyed  at  a  Jndi- 
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clal  sale  resulting  and  ordered  in  a 
proceeding  to  which  they  are  not 
parties. 

Kelso  V.  Story,  13  Ky.  Opin.  422. 

There  is  no  warranty  in  judicial 
sales;  the  purchaser  takes  what  he 
gets  and  he  must  protect  himself  by 
examining  such  title  before  purchas- 
ing. 

Fearons  v.   Gallagher's   Heirs,   13 
Ky.   Opin.   668. 

§  51. Possession. 

It  is  error  to  order  a  commissioner 
to  place  a  purchaser  in  possession  at 
the  time  of  a  decretal  sale,  and  espe- 
cially where  the  sale  occurs  after  the 
crop  is  gathered. 

Lane  v.  Roberson,  1  Ky.  Opin.  520. 

A  person  who  buys  in  the  land  of 
another  at  a  judicial  sale,  and  pre- 
vents creditors  from  redeeming  it  by 
agreeing  to  sell  enough  of  the  land 
to  repay  himself  and  then  turn  the 
balance  of  it  over  to  the  other  cred- 
itors, can  not  be  permitted  to  hold  all 
of  the  land  and  thus  defeat  the  claims 
of  the  other  creditors;  but  equity  will 
decree  a  resale  of  the  land  to  satisfy 
the  claims  of  creditors  after  the  first 
purchaser  has  been  repaid. 

Robinson  v.  Motley,  10  Ky.  Opin. 
64. 

The  purchaser  of  land  at  a  judicial 
sale  is  entitled  to  possession  after  the 
confirmation  of  the  sale,  and  an  oc- 
cupant and  part  owner  of  the  land 
sold  to  pay  debts  and  costs  can  not 
legally  be  permitted  to  occupy  and 
enjoy  the  land  free  of  rent  after  the 
sale  and  its  confirmation. 

Breckenridge   v.    Carrico,    11   Ky. 
Opin.  405. 

§  53. Defects    or    irregularities    in 

judgment,  decree,  order  or  sale. 
It  is  the  better  practice  for  the  court 
to  direct  the  time  and  place  of  sales 
of  real  estate  ordered  by  it;  still  the 
mere  omission  to  direct  when  the 
land  should  be  sold  is  not  a  reversible 
error. 

Berry  v.  Berry,  9  Ky.  Opin.  598. 

§  54. Modification^  vacation,   or   re- 
versal   of  Judgment,  decree,   or 
order. 
Where  a  judgment  for  the  sale  of 

real  estate  fails  to  describe  the  land 


adjudged  to  be  sold,  such  judgment 
will  be  reversed. 

Logsdon  V.  Woodard,  9  Ky.  Opin. 
375. 

The  fact  that  a  judgment  under 
which  land  has  been  sold  is  afterward 
reversed  will  not  affect  the  title  of  a 
purchaser  at  such  sale. 

HoUis   V.    Owensboro    Sav.   Bank, 
10  Ky.  Opin.  495. 

It  is  held  that  a  sale  fully  executed 
by  a  court  of  competent  jurisdiction 
will  be  upheld,  although  the  judgment 
under  which  it  was  made  be  subse- 
quently reversed  as  erroneous,  and 
this  is  true  whether  the  plaintiff  in  the 
judgment  or  a  stranger  be  the  pur- 
chaser. 

Scott  V.  Estill,  13  Ky.  Opin.  568. 

The  purchaser  of  land  at  a  judicial 
sale  is  not  affected  by  the  reversal 
of  the  judgment  under  which  the  sale 
is  made. 

Cooley    V.    Rea's    Admr.,    13    Ky. 
Opin.  682. 

§55. Opening  or  vacation  of  sale. 

Where  a  purchaser  of  land  at  judi- 
cial sale  is  insolvent,  it  is  the  duty  of 
the  judgment  plaintiff  to  have  the  sale 
set  aside,  or  take  such  steps  as  would 
secure  him  the  purchase-money. 

Gray    v.    Cromwell,    7    Ky.    Opin. 
151. 

§56.  Liabilities  of  purchasers. 

Where  one  bids  at  a  judicial  sale  of 
real  estate,  but  fails  to  give  bond  and 
pay  for  the  land,  and  the  commission- 
er does  not  report  the  bid  and  sale, 
but  resells  the  same  to  another  bid- 
der for  a  less  price,  which  sale  is  re- 
ported and  confirmed,  no  recovery 
can  be  had  from  the  first  bidder  for 
the  difference  between  his  bid  and  the 
second  bid. 

Hines  v.   Brummell,   9   Ky.   Opin. 
764. 

Before  a  purchaser  at  a  commis- 
sioner's sale  should  be  held  liable  on 
his  bid,  the  court  should,  by  rule  or 
otherwise,  notify  him  to  comply  with 
the  terms  of  his  purchase,  and  this 
should  be  done  before  the  court  con- 
firms a  sale  of  the  same  property  to 
another. 

Hines  v.   Brummell,   9   Ky.   Opin. 
764. 
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Where  a  commissioner  sells  real  es- 
tate, the  destruction  of  a  building 
upon  it  before  confirmation  of  the 
deed  does  not  release  the  purchaser 
from  liability,  for  where  the  judgment 
directed  the  property  sold  it  belonged 
to  the  appellant  from  the  date  of  his 
purchase. 

Walters  v.  Blevins'   Exr.,  11  Ky. 
Opin.  309. 

§  57.  Assignees  of  certificates  of  sale. 
Where  a  purchaser  at  a  judicial 
sale  assigns  his  bid  to  another,  the 
contract  is  fully  performed  upon  the 
execution  of  the  conveyance  by  the 
commissioner  to  the  assignee. 

Hanley    v.    Whipps,    5    Ky.    Opin. 
366. 

§59.  Redemption. 

Where  a  party  purchases  land  at  a 
decretal  sale,  agreeing  that  the  mort- 
gagor shall  have  the  right  to  redeem, 
and  later  transferred  his  claim  to  the 
purchase  to  a  third  party,  in  an  action 
by  the  latter  to  foreclose,  the  heirs  of 
the  original  purchaser  must  be  made 
parties,  and  a  transfer  to  a  third  party 
does  not  pass  title. 

Florence  v.   Troutman's  Admr.,  4 
Ky.  Opin.  389. 

The  owner  of  land  sold  on  decree 
may  redeem  it  from  sale  within  a 
year,  but  where  the  purchaser  at  such 
a  sale  for  a  consideration  agrees  to 
give  the  owner  a  longer  time  and 
breaks  the  agreement  and  procures 
a  deed  from  the  sheriff,  the  owner 
may  set  such  deed  aside  and  be  al- 
lowed to  redeem  within  the  time 
agreed  upon  between  the  parties. 

McManama    v.    Campbell,    8    Ky. 
Opin.  586. 

Where  a  debt,  including  interest  and 
costs,  is  paid  by  the  conveyance  of 
real  estate,  an  agreement  of  the  pur- 
chaser thereafter  to  permit  the  grant- 
or to  redeem  is  a  voluntary  agree- 
ment based  on  no  other  consideration 
than  his  desire  that  the  grantor 
should  keep  the  land  and  pay  the 
money,  which  the  grantor  agreed  to 
do;  and  when  he  makes  payments  un- 
der such  agreement,  and  fails  to  pay 
the   whole   of  the  debt,   the   creditor ' 


may   take   possession   or  enforce  his 
judgment  by  again  selling  the  land. 
Kueborth   v.   Mead,   11  Ky.  Opin. 
408. 

Where  by  agreement  the  owner  of 
land  has  the  right  to  redeem  it  from 
sale  within  a  given  time,  and  be 
thereafter  has  the  money  and  offers 
to  redeem  by  paying  the  amount  due. 
and  is  not  allowed  to  do  so  because 
more  is  demanded,  such  owner  mav 
force  his  right  to  redeem. 

Bramel   v.   Burden.   13  Ky.  Opin. 
477. 

Where  debts,  for  the  satisfaction  of 
which  property  is  adjudged  to  ibe 
sold,  were  created  before  the  passage 
of  the  Act  of  April  9.  1878.  **for  the 
redemption  of  real  estate,  sold  under 
order  or  judgment  of  a  court,*'  tbe 
owner  is  not  entitled  to  the  right  of 
redemption,  though  the  property  may 
have  been  sold  for  less  than  two- 
thirds  of  its  value. 

Movar  v.   Crawley,  13  Ky.  Opin. 
733. 

Where  a  party  has  no  right  to  re- 
deem real  estate  after  sale,  it  is  not 
error  to  order  a  writ  of  possession  to 
issue  in  favor  of  the  purchaser  before 
the  expiration  of  twelve  months  from 
the  day  of  sale. 

Movar   v.   Crawley,   13   Ky.  Opin. 
733. 

§61.  Conveyance  to  purchaser. 

In  case  the  court,  in  a  cause  to  sell 
real  estate,  has  jurisdiction  of  the 
parties  who  own  the  estate,  and  of  the 
subject-matter,  the  deed  made  by  a 
commissioner  appointed  by  the  court 
to  convey  the  real  estate  will  effect- 
ually pass  the  title. 

Gill    V.    Light.    12    Ky.    Opin.   614. 

When  one  buys  land  in  his  o?rn 
name  at  commissioner's  sale,  as  agent 
for  another,  upon  showing  such  agen- 
cy, the  principal  may  force  the  deed 
to  be  executed  to  her. 

Brown   v.    Bristow,    13   Ky.   Opin. 
909. 

§62.  Proceeds. 
The  proceeds  of  a  judicial  sale  can 
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not  be  diverted  from  its  adjudged  des- 
tination. 

Floumoy  v.   Morris,   5   Ky.   Opin. 

47. 

The  principle  that  where  a  tract  of 
land  is  directed  to  be  sold  and  pro- 
ceeds divided  between  a  multiplicity 
of  persons,  none  are  entitled  to  a 
reconversion,  without  the  unanimous 
consent  of  the  whole,  has  no  applica- 
tion to  a  case,  where  only  an  undi- 
vided moity  was  to  be  converted. 

Thornton  v.   Hodge,  3   Ky.   Opin. 
101. 

Where  the  proceeds  of  a  judicial 
sale  are  improperly  applied,  the  rem- 
edy is  to  apply  to  the  court  for  a 
proper  application  and  not  by  except- 
ing to  the  sale. 

Jennings  v.  Quantis'  E3xr.,   4  Ky. 
Opin.  626. 

Although  the  title  to  property  sold 
under  a  fieri  facias  be  absolutely 
worthless,  yet  the  right  of  the  plain- 
tiff to  the  money  is  not  impaired 
thereby. 

Hughes'    Admr.    v.    Craig,    5    Ky. 
Opin.  475. 

In  view  of  the  fact  that  the  court's 
commissioner  was  the  trustee  selected 
by  the  the  debtor  to  sell  his  estate  and 
apply  the  proceeds  to  the  payment  of 
his  debts,  it  was  not  improper  that  he 
should  be  entrusted  with  the  duty  of 
setting  apart  to  the  heirs  and  dis- 
tributees of  the  debtor  such  property 
as  was  exempt  from  execution,  nor 
that  he  should  be  permitted  to  make 
a  division  of  the  land. 

Jones   V.   Robinson,    5    Ky.    Opin. 
371. 

Where  a  judgment  is  entered  for 
tho  sale  of  bank  stock  to  pay  claims 
held  by  the  bank,  and  the  sum  de- 
rived from  the  sale  is  not  sufficient 
to  pay  all  of  such  claims,  and  the 
judgment  does  not  designate  where 
the  credits  are  to  be  placed  by  the 
bank,  such  credits  must  be  applied 
pro  rata  on  all  such  claims  as  were 
set  up  in  the  petition  upon  which 
judgment  was  rendered. 

Bank    of    Louisville    v.    Atwood's 
Admr,  9  Ky.  Opin.  122. 


§63.  Fees  and  expenses. 

Pursuant  to  Gen.  Stat,  chap.  75, 
§  14,  the  allowance  to  a  commissioner 
for  making  sales  of  land  can  not  ex- 
ceed ten  dollars  per  tract. 

Fox  V.  Apperson   &   Reid,   8   Ky. 
Opin.  233. 


JURISDICTION. 

See    Perjury,    §9. 

Action  of  ejectment,  see  Ejectment, 
§36. 

Amount  in  controversy,  see  Appeal, 
§§47,  49,   65;    Courts,   §§119,   167. 

Appellate  jurisdiction,  see  Appeal,  II. 

Concurrent  ahd  conflicting  jurisdic- 
tion, see  Courts,  VIII. 

Courts  of  appellate  jurisdiction,  see 
Courts,  VI. 

Courts  of  general  jurisdiction,  see 
Courts,  III. 

Courts  of  limited  or  inferior  juris- 
diction, see  Courts,  IV. 

Effect  of  set-off  and  counterclaim  on 
amount  in  controversy,  see  Appeal, 
§51. 

Exclusive  jurisdiction  of  circuit 
courts,    see    Courts,    §  183. 

In  action  by  assignee  of  note,  see 
Assignments,  §  127. 

In  criminal  cases,  see  Criminal  Law, 
IV. 

Ldmited  jurisdiction,  see  Criminal 
Law,  §102. 

Not  matter  of  agreement  of  parties, 
see  Courts,  §  22. 

Of  actions  involving  real  estate,  see 
Courts,   §§3,  18. 

Of  appellate  court  on  appeal  from 
county  court,  see  Appeal,  §  24. 

Of  circuit  court,  see  Courts,  §  3. 

Of  condemnation  proceedings,  see 
Eminent    Domain,    §  172. 

Of  court  commissioner,  see  Court 
Commissioners,  §  4. 

Of  Court  of  Appeals — Amount  in  con- 
troversy, see  Appeal.   §§  45,  46,   49. 

Of  courts  of  equity,  see  Equity,  §  3. 

Of  garnishee,   see   Garnishment,   §  76. 

Of  non-residents  of  county,  see  Courts, 
§10. 

Of  offense  of  passing  counterfeit 
notes  on  national  bank,  see  Counter- 
feiting,   §14. 

Of  state  court  over  insolvent  debtor, 
see  Assignments  for  Benefit  of 
Creditors,   §  274. 
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Of  state  court  over  trustee  in  bank- 
ruptcy, see  Bankruptcy.  9  295. 

Of  suits  for  divorce,  see  Divorce, 
8  58. 

Of  suits  in  equity,  see  Equity,  8§  1,  3. 

Of  trial  court  as  affecting  right  on 
appeal,  see  Appeal,  §  20. 

Over  deceased's  estate,  see  ETxecutors 
and  Administrators,   S  435. 

Over  suit  by  taxpayer  for  reimburse- 
ment for  taxes  paid,  see  Courts, 
§182. 

Prosecution  for  gaming,  see  Gaming, 
§82. 

Reduction  of  judgment  by  remission  or 
amendment,   see  Appeal,   §  62. 

Restraining  grantee  from  selling  land, 
see  Injunction,  §  110. 

Shown  by  record,  see  Appeal,  §  493. 

Suits  for  divorce,  see  Divorce,  IV. 

Termination  of,  see  Criminal  Law, 
§240. 

Transfer  of  cause  by  agreement  from 
quarterly  to  circuit  court,  see 
Courts,  §  22. 

Transfer  of  cause  from  county  court 
to  circuit  court  by  agreement  of 
parties,  see  Courts,  §  26. 

Waiver  of  right  to  object  to,  see  Ap- 
peal.   §  20. 


JURY. 

II.  RIGHT  TO  TRIAL  BY  JURY. 

§  12.  Nature    of    cause    of    action 

or  issue  in  general. 
§  13.  Legal  or  equitable  actions  or 

issues. 
§  27.  Waiver  of  right. 

IV.  SUMMONING,    ATTEND  ANCE, 

DISCHARGE,     AND     COMPEN- 
SATION. 
§  77.  Compensation  of  jurors. 

V.  COMPETENCY      OF      JURORS. 

CHALLENGES,  AND  OBJEC- 
TIONS. 

§  90.  Relationship  to  party  or  per- 
son interested. 

§  98.  Formation  and  expression 
of  opinion  as  to  cause. 

§  99. in   general. 

§  124.  Challenges  for  cause. 

§  127. Time. 

§  134.  Peremptory  challenges. 

§  136. Number. 

VI.  IMPANELING    FOR    TRIAL    AND 

OATH. 
§148.  Oath. 


See  Grand  Jur>'. 

Custody,  conduct  and  deliberations  of 
Jury,  see  Trial,  VIII. 

Discharge  of  jury  without  verdict,  see 
Criminal  Law,  §  181. 

Lodging  jury  in  hotel,  see  Trial,  §  302. 

Misconduct  of,  see  Trial,  §  304. 

Separation  of,  see  Appeal,  §  1069: 
Trial,  §303. 

Separation  of  jury  during  trial  of 
capital  case,  see  Criminal  Law, 
§854. 

Submission  of  issue  of  fact  in  equi- 
table action,  see  Equity,  §  376. 

View  by  jury,  see  Trial,  §28. 

II.  RIGHT  TO  TRIAL  BY  JURY. 

§  12.  Nature  of  cause  of  action  or  is- 
sue in  generaL 
If  there  be  no  issue  of  fact  pre- 
sented in  proceedings,  by  ordinary, 
there  can  be  no  trial  by  jury,  except 
where  there  is  an  allegation  of  value 
or  damages  claimed. 

Shane  v.  Dixon,   3   Ky.  Opin.  Tl. 

§  13.  Legal  or  equitable  actions  or  is- 
sues. 
By  consenting  to  the  transfer  of  an 

ordinary  action  to  a  court  of  equity. 

one  does  not  thereby  waive  his  right 

to  a  jury  trial  as  to  controverted  facts. 

but  he  is  entitled  to  have  the  legal 

issue  tried  by  a  jury. 

Betz   V.   Newport  Provision  Mart 
Assn.,  12   Ky.   Opin.  689. 

§27.  Waiver  of  right. 

The  parties  to  an  action  arising  on 
contract  may  waive  a  trial  by  jury, 
and  in  other  actions  than  those  aris- 
ing on  contract,  or  in  actions  not 
arising  on  contracts,  a  jury  may  be 
waived,  with  the  assent  of  the  court 
by  the  failure  of  the  party  to  appear 
at  the  trial. 

Shane   v.  Dixon,   3  Ky.  Opin.  7L 

IV.      SUMMONING,      ATTENDANCE. 
DISCHARGE,   AND   COMPENSA- 
TION. 

§  77.  Compensation  of  jurors. 

One  called  from  the  bystanders  to 
serve  on  the  jury,  and  who  is  not  a 
member  of  the  regular  panel  is  not 
entitled  to  compensation  unless  be 
serves  more  than  one  day. 

Godshaw  v.  Roberts,  10  Ky.  Opin. 
483. 
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V.      COMPETENCY      OF      JURORS. 
CHALLrBNGBS,    AND   OBJEC- 
TIONS. 

§  90.  Relationship  to   party  or  person 

Interested. 
In  a  trial  to  establish  a  lost  will,  a 
challenge  of  a  Juror  should  be  sus- 
tained where  it  is  shown  that  the 
juror's  mother  was  a  cousin  of  the 
testator  and  also  related  to  both  par- 
ties to  the  suit. 

Aulick  y.   Fishback,   8   Ky.   Opin. 

457. 

§98.  Formation     and     expression     of 
opinion  as  to  cause. 

§99. In  general. 

Where,  after  a  conviction  In  a  crim- 
inal case,  affidavits  are  filed  showing 
that  a  Juror,  who  stated  upon  voir 
dire  that  he  had  neither  formed  nor 
expressed  any  opinion  as  to  the  merits 
of  the  cause,  had  in  fact  expressed 
an  opinion  that  the  accused  was 
guilty,  raises  an  Issue  for  the  de- 
cision of  the  trial  court,  and  this  de- 
cision is  final  thereon. 

PuUiam  V.  Commonwealth,  13  Ky. 
Opin.  9. 

Jurors  are  not  incompetent  to  try 
a  criminal  case  where  it  is  shown 
only  that  they  »have  expressedi  an 
opinion  to  the  effect  that  if  the  facts 
they  have  heard  were  true  the  ac- 
cused ought  to  be  hung. 

Fowler  v.  Commonwealth,  13  Ky. 
Opin.  853. 

§  124.  Challenges  for  cause. 

§  127. Time. 

Under  the  code,  each  party  in  a 
murder  trial  is  entitled  to  a  full  panel 
of  jurors  found  upon  examination 
qualified  to  try  the  case,  before  be- 
ing required  to  exercise  the  right  of 
challenge  to  the  individual  Juror,  and 
when  the  number  is  lessened  by  suc- 
cessful challenge  of  either  party,  the 
panel  must  again  be  filled  before  be- 
ing passed  on,  and  so  on  until  the 
Jury  is  completed. 

Edrington    v.    Commonwealth, 
Ky.  Opin.  792. 
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§  134.  Peremptory  challenges. 

§  136. Number. 

One  charged  with  keeping  a  bawdy 


house   is    entitled   to   challenge   only 
three  Jurors  peremptorily. 

Burton  v.  Commonwealth,  11  Ky. 
Opin.  841. 

VI.  IMPANELING  FOR  TRIAL  AND 

OATH. 
§  148.  Oath. 

I  The  fact  that  the  Jury  was  sworn  to 
I  assess  damages  instead  of  to  try  the 
\  issue,  was  held  immaterial. 
I  Louisville,  C.  &  L.  R.  Co.  v. 
Hampton's  Exr.,  7  Ky.  Opin. 
,  296. 

i  JUSTICES   OF   THE   PEACE. 

I  I.  APPOINTMENT,   QUALIFICATION, 

AND  TENURE. 
I         §  2.  Creation  and  abolition  of  of- 
;  fice. 

;  IV.  PROCEDURE    IN    CIVIL    CASES. 
§  78.  Process. 

§  80. Issuance,    form,    and    re- 
quisites. 
§  85.  Arrest  and  bail. 
§  89.  Pleading. 

§  91. Declaration.        complaint, 

petition,  or  statement  of  de- 
mand. 
§  118.  Judgment. 
§  135.  Execution. 
V.  REVIEW  OF  PROCEEa>INGS. 
(A)  APPEAL. 
§  141.  Appellate  Jurisdiction. 
§  153.  Requisites  and  proceedings 
for  transfer  of  cause. 

§  157. Certificate  or  affidavit. 

§  159. Bonds    or    other    securi- 
ties. 
§  160. Process  or  notice  of  ap- 
peal. 
§  166.  Dismissal,     withdrawal,     or 

abandonment. 
§  170.  Trial  of  cause  anew. 

Amendment  of  Judgment  of,  see  Ap- 
peal, §885. 

Levy  on  and  sale  of  pawned  goods,  see 
Pawnbrokers,  §  5. 

I.  APPOINTMENT,   QUALIFICATION, 
AND  TENURE. 

§  2.  Creation  and  abolition  of  office. 

The  legislature  has  an  unlimited 
right  to  regulate  the  Jurisdiction  of 
Justices    of    the    peace,    but   can    not 
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abolish  such  office,  but  it  may  legally  §  135.  Execution, 
provide  that  their  compensation  for>  Where  an  appeal  in  a  civil  suit  is 
such  services  as  may  be  performed  ■  erroneously  taken  from  a  justice  of 
shall  be  a  salary  instead  of  fees,  i  the  peace  to  the  quarterly  court,  and 
Stephens  v.  Williamson,  12  Ky.  such  court  has  no  Jurisdiction  of  the 
Opin.  129.  !  cause  but  renders  a  judgment  for  the 

!  plaintiff,  neither  the  failure  of  the  de- 

I  fendant  to  object,  nor  even  the  con- 

IV.    PROCEDURE   IX   CIVIL  CASES,  i  sent  of  both   parties,  could   give  the 

I  court  authority  to  enter  a  judgment, 
§  78.  Process.  ,  and   execution  on   such  a  void  judg- 

§80. Issuance,  form,  and  requisites,   ment  may  be  enjoined. 

A  summons  or  warrant  is  sufficient  Monterey  &  New  Coluukbus  Tpk. 

in    such    court    if    it    commands    the '  Co.  v.  Davis,  11  Ky.  Opin.  336. 

officer  to  summon  the  accused  to  ap-{ 


pear  in  court  on  a  named  day,  to 
answer  the  charge  of  having  com- 
mitted the  offense,  briefly  describing 
the  character  of  the  offense,  the  ob- 
ject being  to  get  the  party  accused 
before  the  court  when  he  has  vio- 
lated the  law. 

Wade   V.   Commonwealth,    11   Ky. 
Opin.  356. 

§85.  Arrest  and  bail. 

A  motion  for  discharge  from  a  ca- 
pias, though  irregular  and  informal, 
is  sufficient  to  give  the  court  juris- 
diction, especially  where  the  plain- 
tiff attended  by  his  counsel  at  the 
time  the  motion  was  heard,  and  no 
objection  was  made  as  to  such  pro- 
ceeding. 

Bryant  v.  Crittenden,  10  Ky.  Opin. 
605. 

§89.  Pleading. 

§91. Declaration,    convplaint,    peti- 
tion, or  statement  of  demand. 
The  same  strictures  of  pleading  is 
not  required  in  a  Justice  court  as  m 
the  circuit  court. 

Wade   V.   Commonwealth,   11    Ky. 
Opin.  :]56. 

§  118.  Judgment. 

Under  §  719,  Civ.  Code,  providing 
that  the  bond  of  the  claimant  should 
be  returned  to  the  justice  of  the  peace 
if  the  execution  issued  from  such  a 
court,  the  justice  can  only  give  judg- 
ment for  the  amount  of  each  execu- 
tion and  10  per  cent,  interest  thereon, 
and  it  is  the  amount  of  the  execution 
that  gives  jurisdiction  and  not  the 
value  of  the  property. 

Hawkins  v.  Dean,  6  Ky.  Opin.  511. 


V.   REVIEW   OF  PROCEEDINGS. 
(A)   APPEAL. 

§  141.  Appellate  jurisdiction. 

Where  the  amount  sought  to  be  re- 
covered in  a  justice  court  is  onlj' 
111.60  the  circuit  court  has  no  juris- 
diction to  entertain  an  appeal. 

Routt's    Admr.    v.    Berry,    8   Ky. 
Opin.  420. 

§  153.  Requisites  and   proceedings  for 
transfer  of  cause. 

§  157. Certificate  or  affidavit. 

It  is  not  required  in  taking  an  ap- 
peal to  the  circuit  court  from  the 
county  court  that  appellant  shall  file 
the  original  papers  with  the  clerk, 
and  copies  of  the  orders  of  the  county 
court. 

Spears  v.  Taylor,  9  Ky.  Opin.  203. 


§  159.- 


•Bonds  or  other  securities. 


It  is  necessary,  in  taking  an  appeal 
to  the  circuit  court  from  the  county 
court,  to  file  a  certified  copy  of  the 
judgment  and  amount  of  costs,  and 
cause  the  proper  appeal  bond  to  be 
executed,  and  thereupon  the  clerk 
will  issue  an  order  to  the  lower  court 
to  stay  proceedings  and  to  transmit 
to  the  clerk's  office  all  the  original 
papers  in  the  case. 

Spears  v.  Taylor,  9  Ky.  Opin.  203. 

§  160. Process  or  notice  of  appeal. 

A  defendant  in  a  suit  for  forcible 
detainer,  who  has  appeared  and  de- 
fended in  the  justice  court,  can  not 
in  the  circuit  court  take  advantage 
for  want  of  proper  service  of  the 
writ. 

Bailey  v.  Lykins,  8  Ky.  Opin.  205. 


i 


1313     (§  166)  JUSTICES  OF  THE  PEACE  V,  A.—LAND  AND  TENANT.  1314 


§  166.  Dismissal,  withdrawal,  or  aban- 
donment. 
The  fact  that  there  is  no  bill  of  ex- 
ceptions filed  affords  no  grounds  for 
the  dismissal  of  an  appeal  taken  to 
the  circuit  court. 

Ott  V.  Graves,  9  Ky.  Opin.  86. 

§  170.  Trial  of  cause  anew. 

On  an  appeal  to  the  circuit  court, 
the  action  should  be  tried  anew  and 
the  defendant  should  be  allowed  to 
put  in  any  sufficient  defense,  as  if 
the  suit  had  been  brought  originally 
in  that  court. 

Graves  v.  Brown,  3  Ky.  Opin.  417. 

JUSTIFICATION. 

For  homicide,  see  Homicide,   §  151. 

KNOWLEDGE. 

By  grantee  of  insolvency  and  in- 
debtedness of  grantor,  see  Fraudu- 
lent Conveyances,  §  156. 

LABORERS*  LIENS. 

See  Mechanics'  Liens. 

LACHES. 

See  Equity,  II;  Husband  and  Wife, 
§  149;  Limitation  of  Actions;  Mort- 
gages, §  425;   Trusts,  §  292. 

Gross  laches  in  proceedings  for  new 
trial,  see  New  Trial,  §  115. 

Negligence  in  bringing  action  on  note, 
see   Limitation  of  Actions,   §  25. 

Of  administrator  resulting  in  loss  of 
assets,  see  Elxecutors  and  Admin- 
istrators, .§118. 

Presentation  of  claims,  see  Assign- 
ments for  Benefits  of  Creditors, 
§300. 

LANDS. 

See  Public  Lands;  Real  Property. 

LANDLORD  AND  TENANT. 

I.  CREATION   AND   EXISTENCE    OF 
THE  RELATION. 
§.  1.  Nature  of  the  relation. 
§    6.  Implied  tenancy. 

§    9. Vendor  and  purchaser. 

§  15.  Attornment. 

§  16.  Disclaimer   or    disavowal    of 
relation. 

42 


§  18.  Evidence  as  to  relation. 

II.  LEASES   AND    AGREEMENTS    IN 

GENEJRAL. 

(A)  REQUISITES  AND  VALIDITY. 
§  26.  Recording  lease  or  contract. 

(B)  CONSTRUCTION    AND   OPER- 
ATION. 

§  40.  Construing   instruments    tQ- 

gether. 
§  46.  Time  as  of  the   essence  of 

the  contract. 
§  49.  Liability  of  lessee  for  breach 

of  contract. 

III.  ILANDLORiy S    TITLE    AND    REJ- 

VERSION. 

(A)  RIGHTS    AND     POWERS    OF 

LANDLORD. 

§  50.  Title  and  possession  to  sus- 
tain lease. 

§  52.  Nature  of  reversion. 

§  55.  Injuries  to  reversion. 

§  58.  Conveyance  to  tenant. 

§  60. Merger. 

(B)  ESTOPPEL  OF  TENANT. 

§  63.  Operation  of  estoppel  against 
tenant. 

§  66.  Adverse  possession  of  ten- 
ant. 

IV.  TERMS  FOR  YEARS.   • 

(A)  NATURE    AND    EXTENT. 
§  72.  Duration  of  term. 

(B)  ASSIGNMENT,    SUBLETTING, 

AND  MORTGAGE. 
§  75.  Right  of  lessee  or  tenant  to 

assign  or  sublet  in  general. 
§  79.  Construction    and    operation 
.     of  assignments  in  general. 
(D)    TERMINATION. 
§94.  Notice. 
§  110.  Abandonment. 

V.  TENANCIES     FROM      YEAR     TO 

YEAR       AND       MONTH       TO 
MONTH. 
§  116.  Termination. 

VI.  TENANCIES   AT   WILL  AND   AT 

SUFFERANCE. 
§  117.  Nature     and     incidents     of 

tenancy. 
§  118.  Creation  of  tenancy  at  will. 

VII.  PREMISES.    AND    ENJOYMENT 

AND  USE  THEREOF. 
(B)    POSSESSION,      ENJOYMENT, 
AND  USE. 
§  128.  Delivery    of    possession. 
§  130.  Covenants   for  quiet  enjoy- 
ment. 
§  131.  Disturbance    of   iposseseion 
of  tenant. 
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(C)  INCUMBRANCESp      TAXES, 

AND  ASSESSMENTS. 
§  149.  Liabilities  for  taxes  and  as- 
sessments. 

(D)  REPAIRS,    INSURANCE,   AND 

IMPROVEMENTS. 

§  150.  Right  and  duty  to  make  re- 
pairs in  general. 

§  152.  Covenants  and  agreements 
as  to  repairs  and  alterations. 

§  157.  Improvements  by  tenant  and 
covenants  therefor. 

§  159.  Remedies  for  failure  to 
make  improvements. 

(E)  INJURIES  FROM  DANGER- 
OUS OR  DEFECTIVE  CON- 
DITIONS. 

§  164.  Injuries  to  tenants  or  occu- 
pants. 

§  166.  Injuries  to  property  of  ten- 
ant on  premises. 

(F)  EVICTION. 

S  172.  Act  or  omission  of  landlord. 

VIII.  RENT  AND  ADVANCES. 

(A)  RIGHTS  AND   LIABILITIES. 

§  181.  Nature  of  rent. 

§  182.  Covenants  and  agreements 
to  pay  rent. 

§  184.  Deposits  and  other  security 
by  tenant. 

§  186.  Disturbance  of  possession  of 
tenant. 

§  193.  Cancellation  of  lease. 

§  196.  Holding  over  after  expira- 
tion of  term. 

§  200.  Amount  and  installments. 

S  203.  Persons  entitled. 

§  204. ^In  general. 

§  206.  Persons  liable. 

§  207. In  general. 

§  208. Transfer     of     lease     or 

agreement. 

§  212.  Payment. 

(B)  ACTIONS. 

§  222.  Defenses  in  general. 

§  223.  Set-off  and  counterclaim. 

§  227.  Time  to  sue  and  limitations. 

§229.  Attachment. 

§  230.  Pleading. 

§  232.  Amount  of  recovery. 

(C)  LIEN. 

§  239.  Nature  of  landlord's  lien. 

§  242.  Right  to  lien. 

§  246.  Subject-matter  to  which  lien 

attaches. 
§  248.  Priorities. 
§  249.  Rights     and     remedies     of 

creditors  of  tenant. 


§  251.  Removal  or  transfer  of  prop- 
erty in  general. 

§  252.  Rights  and  liabiUties  of 
purchasers  of  property. 

§  254.  Waiver,  loss,  or  discharge  of 
lien. 

§  257.  Enforcement. 

§  262. Actions. 

(D)    DISTRESS. 

§  264.  Statutory  provisions. 

§  265.  Right  to  distrain. 

§  266.  Defenses  and  ground  of  op- 
position. 

§  269.  Property  subject  to  distress. 

§  270.  Proceedings  to  distrain. 

IX.  RE-ENTRY  AND  RECOVERY  OF 

POSSESSION  BY  LANDLORD. 
§  277.  Re-entry. 

§  279.  Action  for  recovery  of  pos- 
session. 
§  293.  Summary  proceedings. 
§  297. Notice. 

X.  RENTING   ON   SHARES. 

§  322.  Construction  and  operation 
of  contracts  in  general. 

§  325.  Rights  and  liabilities  as  to 
land. 

§  326.  Rights  and  liabilities  as  to 
crops. 

§  328.  Liens  on  crops. 

§  331.  Actions  between  parties. 

See  Covenants;  Judgment,  5  800;  Use 
and  Occupation. 

Buildings  erected  on  premises  by- 
agent,  see  Property,  §  3. 

Champerty  as  between  landlord  and 
tenant,  see  Champerty  and  Mainte- 
nance, §  3. 

Covenants  running  with  land,  see 
Covenants,  §  53. 

EiState  for  years  inferior  to  life  estate 
and  estate  of  inheritance,  see  Es- 
tates, §  1. 

Fixtures  as  between  landlord  and 
tenant,  see  Fixtures.  §  15. 

Leasehold  interest  subject  to  execu- 
tion, see  ETxecution.  §  34. 

Leases  required  to  be  in  writing,  see 
Frauds,  Statute  of,  §  57. 

Liability  for  failure  to  levy  distress 
warrant,  see  SheriCTs  and  Constables, 
§106. 

Lien  on  rents,  see  Attachment  §  1S4. 

Mining  leases,  see  Mines  and  Min- 
erals, II,  C. 

Nature  of  mining  lease,  see  Mines  and 
Minerals,  §  56. 
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Railroad  lease,  see  Railroads,  §  259. 

Rents  from  lease  of  wife's  separate 
property,  see  Husband  and  Wife, 
§125;   Mortgages,  §547. 

Right  to  rents  accruing  on  estate  of 
deceased,  see  Descent  and  Distribu- 
tion, §52. 

Trespass  in  execution  of  distress  war- 
rant, see  Trespass,  §  9. 

I.   CREATION  AND  EXISTENCE  OF 
THE  RELATION. 

§  1.  Nature  of  the  relation. 

The  relation  of  landlord  and  tenant 
does  not  exist,  where  it  is  shown  that 
no  contract  was  entered  into,  no  rents 
paid,  and  no  connection  at  all  with 
the  alleged  landlord,  other  than  the 
making  a  sale  of  title  absolute. 

Myres  &  Slater  v.  Sowards,  4  Ky. 
Opin.  113. 

§  6.  Implied  tenancy. 

§9. Vendor  and  purchaser. 

Where  defendants  are  in  possession 
of  land  as  purchasers  under  an  oral 
contract  which  they  could  not  enforce, 
they  were  not  entitled  to  notice  to 
quit,  since  they  can  be  dispossessed 
only  upon  a  rescission  of  the  contract 
of  sale. 

Farmer  v.   Sanders,   9   Ky.   Opin. 

604. 

No  contract  to  pay  rent  can  be  pre- 
sumed nor  implied  where  one  merely 
remains  in  possession  of  premises 
which  he  has  sold,  and  nothing  is 
shown  to  prove  that  the  relation  of 
landlord  and  tenant  had  ever  existed 
between  the  parties. 

Henzog  v.  Neimeger's  Assignee,  9 
Ky.  Opin.  706. 

§  15.  Attornment. 

The  acceptance  of  rent  in  pursuance 
of  a  lease  is  not  only  a  waiver  of 
rights  as  innocent  purchasers  without 
notice,  but  is  an  acceptance  of  the 
tenant  as  the  tenant  of  the  purchaser 
according  to  the  terms  and  conditions 
of  the  lease  existing  between  the 
tenant  and  his  former  landlord. 

Payson    &    Lyon    v.    Holden,    11 
Ky.  Opin.  771. 

§  16.  Disclaimer   or    disavowal    of    re- 
lation. 
Where  appellant  entered   upon  the 
possession  of  the  premises  as  tenant 


of  appellee,  and  for  some  time  paid 
him  rent  for  the  same  at  an  agreed 
rate  per  month,  the  burden  is  on  her 
to  establish  that  she  had  changed  her 
relation  as  tenant  to  that  of  pur- 
chaser. 

Williams   v.    Daley,   5    Ky.    Opin. 
344. 

§  18.  Evidence  as  to  relation. 

Where  appellant,  as  tenant  to  one 
H,  through  his  agent,  had  been  in 
possession  of  land  for  about  twenty 
years,  which  possession  had  never 
been  surrendered  to  appellees  claim- 
ing same,  but  though  at  one  time 
he  seemed  to  conclude  to  rent  of  ap- 
pellee or  surrender  the  place,  he  after- 
ward declined  to  either  rent,  surrender 
or  vacate  the  premises,  but  did  agree 
to  give  appellee  one-half  of  the  grow- 
ing apple  crop,  which  he  did  more 
for  the  purpose  of  an  equitable  set- 
tlement rather  than  an  acknowl- 
edgment of  tenancy;  this  state 
facts  does  not  establish  the  relation 
of  landlord  and  tenant,  and  does  not 
Justify  a  suit  of  forcible  entry  and  de- 
tainer. 

Doss  V.  Hannon,  1  Ky.  Opin.  601. 

II.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 

(A)    REQUISITES  AND.  VALIDITY. 

§26.  Recording  lease  or  contract. 

A  lease  recorded  in  the  bond  and 
power  of  attorney  book,  where  sales 
of  personal  property  or  mortgages  of 
personal  property  are  recorded,  is  not 
notice  to  a  purchaser  of  the  leased 
premises  without  actual  knowledge  of 
the  lease. 

Henry  v.   Louisville  Rolling  Mill 
Co.,  7  Ky.  Opin.  295. 

Where  a  lease  has  been  lodged  for 
record  in  the  proper  office,  and  the 
taxes  paid,  it  will,  for  the  purpose  of 
constructive  notice,  be  treated  as  re- 
corded. 

Lindenberger  v.   Hurlburt,   2   Ky. 
Opin.  175. 

(B)    CONSTRUCTION   AND   OPER- 
ATION. 

§40.  Construing  instruments  together. 
Where   there   are   two   papers    exe- 
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cuted    by    the    same    parties,    at    the 
same  time  upon  the  same  subject,  they 
must  be  construed  as  one  contract. 
Kentucky     Improvement     Co.     v. 
Barr,  8  Ky.  Opin.  30. 

§46.  Time  as  of  the  essence  of  the 
contract. 
Where  a  tenant  agrees  to  take  the 
store  room  of  his  landlord  subject  to 
a  contract  between  the  landlord  and 
a  person  who  was  engaged  in  making 
improvements  thereon,  he  is  not  en- 
titled to  possession  before  the  con- 
tractor completes  the  improvements 
unless  the  delay  is  the  result  of  un- 
reasonable interference  by  the  land- 
lord, and  the  landlord  is  not  entitled 
to  collect  any  rent  until  possession 
is  given  to  the  tenant. 

Turner  v.  Martin,  8  Ky.  Opin.  158. 

§49.  Liability  of  lessee  for  breach  of 
contract. 
A  lessor  may  waive  a  breach  of 
condition  of  the  lease  on  the  part  of 
the  lessees  and  the  lessees  have  no 
right  to  require  the  lessor  to  take 
advantage  of  the  breach. 

Lair  v.  Reynolds,  7  Ky.  Opin.  182. 

III.    LANDLORD'S    TITLE   AND    RE- 
VERSION. 

(A)     RIGHTS      AND      POWERS      OF 
LANDLORD. 

§  50.  Title  and  possession  to  sustain 
lease. 
The  removal  of  a  tenant  does  not 
vacate  the  premises,  as  the  possession, 
by  operation  of  law,  devolves  on  the 
landlord. 

Garrett    v.    Phillips,    5    Ky.    Opin. 
622. 

§  62.  Nature  of  reversion. 

Upon  the  termination  of  a  lease  and 
the  removal  from  the  premises  by 
the  tenant,  the  possession  reverts  to 
the   landlord. 

Crawford   v.   James,    3    Ky.   Opin. 
587. 

§55.  Injuries  to  reversion. 

A  lease  containing  a  provision  that 
the   lesee   shall   "keep   $2,000  insured  i 
on  the  premises  for  the  exclusive  bene- 1 
fit  of  the  lessor,   during   its   continu-j 
ance,"    means    that    $2,000    was    the 


amount  of  improvements  kept  on  the 
premises  by  the  landlord,  and  the 
tenant,  in  a  final  settlement,  should 
account  therefor. 

Kaye  v.  Duncan,  3  Ky.  Opin.  563. 

§  58.  Conveyance  to  tenant. 
§  60. Merger. 

Where  a  tenant  holding  a  lease  dur- 
ing the  term  becomes  the  purchaser 
of  the  real  estate,  his  leasehold  inter- 
est merges  in  his  fee  simple  title  and 
the  relation  of  landlord  and  tenant 
ceases  to  exist. 

Vaughan's  Guardian   v.  Burkhart. 
8   Ky.   Opin.    516. 

(B)    ESTOPPEL   OF  TENANT. 

§63.  Operation     of    estoppel     against 

tenant. 
Where  the  petition  alleges  that  pos- 
session had  been  frequently  demanded 
and  refused,  and  it  appears  that  ap- 
pellant disowned  his  tenancy  and 
claimed  against  the  appellees  before 
the  institution  of  suit,  such  hostile 
claim  exonerated  the  appellees  from 
the  necessity  of  giving  him  notice. 
French  v.   French's   Heirs,  5  Ky. 

Opin.  666. 

Tenant  can  not  deny  title  under 
which  he  enters,  if  the  lease  covered 
the  land  in  controversy;  and  where 
the  lessee  became  tenant  of  the  lessor, 
he  can  not  deny  the  title  under  which 
he  holds  without  an  adverse  posses- 
sion of  fifteen  years. 

Smith  V.  Seaton,  1  Ky.  Opin.  494. 

A  tenant  can  not  dispute  his  land- 
lord's title. 

Ricks  V.  O'Neil,  2  Ky.  Opin.  219. 

Where  it  does  not  appear  that  R  en- 
tered as  subtenant  under*  W.  or  know- 
ing that  his  predecessor  was  W*s 
tenant,  R  is  not  estopped  to  acquire 
the  legal  title. 

Wiseman  v.  Rainey,  2  Ky.  Opin. 
108. 

Where  improvements  are  made  by  a 
tenant  who  sells  out  to  another,  the 
purchaser  succeeds  only  to  the  rights 
of  the  tenant,  and  can  not  claim  pos- 
session and  ownership  by  adverse  pos- 
session as  against  the  lessor. 

Hanson  v.  Lea,  8  Ky.  Opin.  162. 
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While  a  tenant  owes  strict  fidelity 
to  the  landlord,  he  Is  not  estopped 
from  denying  his  landlord's  title  where 
the  lease  is  procured  by  fraud  by  the 
landlord  and  in  fact  the  tenant  owns 
the  property. 

Craddock  v.  Ewin,   13   Ky.   Opin. 
26. 

§  66.  Adverse  possession  of  tenant. 

Where  appellee  entered  upon  the 
land  in  controversy,  with  her  husband, 
under  a  lease  from  appellant,  she  is 
estopped  to  claim  possession  adverse- 
ly to  appellant. 

Reeder  v.  Bell,  5  Ky.  Opin.  399. 

IV.  TERMS  FOR  YEARS. 

(A)  NATURE  AND  EXTENT. 

§  72.  Duration  of  term. 

Where  a  tenant  has  a  written  lease 
on  the  wife's  real  estate  executed  by 
the  husband  and  wife,  he  may  legally 
hold  the  estate  against  the  lessor  and 
his  vendee;  and  such  tenant  under 
such  circumstances  can  hold  the  estate 
against  one  who  inherits  it  before  the 
expiration  of  the  lease. 

Vaughan's  Guardian  v.  Burkhart, 
8  Ky.  Opin.  516. 

(B)      ASSIGNMENT,      SUBLETTING, 
AND   MORTGAGE. 

§75.  Right  of  lessee  or  tenant  to  as- 
sign or  sublet  in  general. 
By  consenting  that  his  tenant  may 
sub-lease  the  premises,  the  landlord 
does  not  release  his  tenant  from  lia- 
bility or  accept  the  sub-lessee  as  his 
tenant. 

Brown  v.  Schuler,  8  Ky.  Opin.  311. 

§  79.  Construction  and  operation  of 
assignments  in  general. 
In  the  absence  of  a  contract  on  the 
part  of  the  assignor  of  a  lease  _to  be 
responsible  for  the  title  of  the  lessor, 
or  to  keep  the  assignee  in  posses- 
sion of  the  premises  during  the  con- 
tinuance of  the  lease,  no  obligation 
on  his  part  can  be  implied  from  the 
assignment  of  the  lease. 

Hackett  v.  Schad,  5  Ky.  Opin.  538. 

The  only  undertaking  which  the  law 
will  imply  from  the  assignment  of  a 
lease  is  that  the  assignor  shall  be  re- 


sponsible for  the  ability  of  the  lessor 
and  his  representatives  to  respond  in 
damage  in  case  of  eviction. 

Hackett  v.  Schad,  5  Ky.  Opin.  538. 

Where  both  the  purchaser  of  land 
and  the  assignee  of  the  lease  thereon 
were  informed  of  the  circumstances  at- 
tending the  conveyance  and  the  lease 
thereof,  the  court  should  not  adjudge 
the  purchaser  the  possession  of  the 
land  until  the  expiration  of  the  lease. 
Redmon  v.  McGhee,  5  Ky.  Opin. 
427. 

(D)    TERMINATION. 

§94.  Notice. 

Where  the  only  evidence  of  notice 
of  intention  to  quit  the  premises,  is 
that  defendant  told  a  neighbor  that  he 
intended  to  abandon  the  premises,  it 
is  not  sufficient  notice  to  the  landlord 
of  intention  to  quit  as  will  bar  the 
right  to  double  rent. 

Robards  v.  Mason,  7  Ky.  Opin.  285. 
§110.  Abandonment. 

A  delay  in  executing  a  writ  of  pos- 
session is  a  mere  favor  extended  to 
the  defendant,  and  is  not  an  aban- 
donment of  a  right  to  enforce  the 
judgment. 

Gose   V.    McDonald,    9    Ky.    Opin. 
744. 

V.  TENANCIES  FROM  YEAR  TO 
YEAR  AND  MONTH  TO  MONTH. 

§  116.  Termination. 

A  tenant  from  year  to  year  can  not 
abandon  the  premises  on  a  few  days' 
notice  of  his  intention  to  do  so,  with- 
out the  consent  of  the  landlord. 

Hairs  Safe  &  Lock  Co.  v.  Meade, 
6  Ky.  Opin.  219. 

VI.  TENANCIES  AT  WILL  AND  AT 

SUFFERANCE. 

§  117.  Nature  and  incidents  of  tenancy. 
Where  the  term  of  a.  lease  is  for  a 
long  period  the  mere  fact  that  the 
lessee  may  terminate  it  sooner  does 
not  make  him  a  tenant  at  will  or  by 
sufferance. 

Pearcy    v.    Heath,    10    Ky.    Opin. 
862. 

§118.  Creation  of  tenancy  at  will. 

The  fact  that  rent  is  payable  by 
the  month  is  not  of  itself  sufficient  to 
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show  that  there  was  an  agreement* 
either  express  or  implied,  that  de- 
fendants were  to  hold  the  premises  at 
will. 

Bonnor  v.  Johnson's  Trustees,   6 
Ky.  Opin.  13. 


VII.    PREMISES.   AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)       POSSESSION,        ENJOYMENT, 

AND    USE. 

§  128.  Delivery  of  possession. 

A  lessor  can  not  be  permitted  to 
obtain  an  advantage  by  reason  of 
his  own  wrong  In  not  surrendering 
possession  of  leased  premises  to  his 
lessee,  when  he  has  agreed  to  do  so. 
Owens  V.  Smith,  8  Ky.  Opin.  109. 

§  130.  Covenants  for  quiet  enjoyment. 
A  suit  can  not  be  maintained  by  a 
tenant  against  his  landlord  on  a  cove- 
nant   of    quiet    enjoyment    where    a 
stranger  has  trespassed  on  the  prem- 
ises, unless  it  is  alleged  that  he  was 
the  active  agency  in  the  wrong. 
Campbell  v.  Maupin,  5  Ky.  Opin. 
250. 

§  131.  Disturbance  of  possession  of 
tenant. 
The  rights  of  a  landlord  whose  lien 
is  in  full  force,  and  who  has  not  re- 
sorted to  his  legal  remedies  to  en- 
force the  collection  of  his  rent,  can 
not  be  jeopardized  by  the  seizure  and 
sale  of  the  tenant's  property  under 
execution. 

Burford's  Admr.  v.  Gaither,  5  Ky. 
Opin.  62. 


(C)    INCUMBRANCES,  TAXES,   AND 
ASSESSMENTS. 

§  149.  Liabilities  for  taxes  and  assess- 
ments. 
A  lessee  of  property  in  perpetuity 
can  not  be  held  liable  for  taxes  as- 
sessed on  the  value  of  the  lot,  as 
the  owner  thereof,  but  will  not  be 
subrogated  to  the  liability  of  the  les- 
sor. 

Wilgus  V.   Commonwealth,   3   Ky. 
Opin.  448. 


<D)      REPAIRS,     INSURANCE,    AND 
IMPROVEMENTS. 

§150.  Right  and  duty  to  make  repairs 

In  general. 
A  tenant,  under  covenant  to  keep 
leased  premises  in  repair,  is  not 
bound  thereby  to  replace  buildings  ac- 
cidentally destroyed  by  fire;  and  it 
follows  that  a  landlord  under  cove- 
nant to  repair  certain  specified  parts 
of  a  building  would  not  be  bound  to 
rebuild  even  those  parts  if  the  whole 
building  be  destroyed. 

Donnelly  v.   Hawes,   9  Ky.  Opin. 

711. 

The  landlord  can  not  be  required 
to  make  repairs  unless  he  has  ex- 
pressly agreed  to  do  so. 

Louisville  Soap  Mfg.  Co.  v.  Rich- 
ardson, 8  Ky.  Opin.  437. 

§  152.  Covenants    and    agreements   as 

to  repairs  and   alterations. 

On  the  assignment  of  a  lease,  and 

in  the  absence  of  an  express  covenant 

on  the  part  of  the  assignee  to  make 

repairs  on  the  leased   premises,  the 

law  will  not  imply  such  a  promise. 

Dwyer  v.  Bass,   6  Ky.  Opin.  657. 

§  157.  Improvements  by  tenant  and 
covenants  therefor. 
Where  a  tenant  voluntarily  aban- 
dons the  leased  premises,  he  can  not 
recover  from  the  landlord  the  value 
of  the  improvements  placed  on  the 
land  for  his  own  convenience. 

Irvie  V.  Laswell,  4  Ky.  Opin.  672. 

Although  a  moral  sub-lease  from  the 
lessee  of  minors,  for  the  indefinite 
term  of  their  minority,  was  void,  it  is 
still  available  for  protecting  the  sab- 
lessee's  possession  as  a  resulting  lien 
for  improvements  made  by  him  with 
the  sanction  of  the  lessee  and  agent  of 
the  infants,  in  the  face  of  an  assur- 
ance by  them  that  he  might  enjoy 
the  possession  during  said  infancy. 
Elrod  V.  Anderson.  2  Ky.  Opin. 
141. 

Under  a  tenancy  by  permission, 
fencing,  grubbing,  ditching  and  clear- 
ing lands  are  not  permanent  improve- 
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ments,  as  all  these  things  are  neces- 
sary to  be  done  to  enlarge  the  prod- 
ucts of  the  farm  and  increase  the 
profits  of  the  tenant;  but  improve- 
ments to  buildings  and  the  making  of  a 
cistern  are  of  a  permanent  character 
and  the  owner  is  liable  therefor. 
Guy  V.  Guy,  2  Ky.  Opin.  265. 

A  claim  of  a  tenant  to  have  build- 
ings put  upon  the  leased  premises 
for  his  convenience  and  for  the  pur- 
pose of  trade  considered  as  personal 
property  is  to  be  considered  with  the 
greatest  latitude  and  indulgence. 

Harrison  v.  Schluder,  2  Ky.  Opin. 
505. 

Where  a  tract  of  land  is  permitted 
to  be  used  for  a  considerable  time,  and 
sood  and  lasting  improvements  are 
made  by  the  tenant  by  will,  his  es- 
tate should  not  be  charged  rent  for 
same,  unless  an  equitable  settlement 
be  made  for  such  ameliorations. 

Anderson  v.  Anderson,  3  Ky.  Opin. 
54L 

§  159.  Remedies  for  failure  to  make  im- 
provements. 
If  a  tenant  fails  to  make  improve- 
ments contemplated  by  the  lease  or 
to  perform  other  acts  stipulated  there- 
in, the  lessor  may  recover  damages 
for  non-performance. 

Walton    V.    Young's   Bxr.,    3    Ky. 
Opin.  251. 

(E)    INJURIES    FROM    DANGEROUS 
OR   DEFECTIVE   CONDITION. 

§  164.  Injuries  to  tenants  or  occupants. 
It  is  as  much  the  duty  of  a  tenant 
as  it  is  the  landlord  to  look  to  the 
condition  of  the  premises,  especially 
when  the  appearance  of  a  building  in- 
dicates decay;  and  unless  knowledge 
of  the  dangerous  condition  of  a  build- 
ing is  brought  home  to  the  landlord 
no  recovery  can  be  had  by  the  tenant 
for  an  injury  caused  by  the  unsafe 
building. 

Battres  v.  Heiss,  11  Ky.  Opin.  103. 

§  166.  Injuries  to  property  of  tenant  on 

premises. 

Where  a  landlord  agrees   to  make 

repairs  as  soon  as  practical  and  fails 

to   do  so,  he  is  liable   to  the  tenant 


for  the  damages  he  sustains  on  ac- 
count of  such  failure. 

Kentucky     Improvement     Co.     v. 
Barr,  8  Ky.  Opin.  30. 

(F)    EVICTION. 

§  172.  Act  or  omission  of  landlord. 

Where  a  sub-tenant  is  in  possession 
with  the  consent  of  the  landlord,  and 
if  without  any  breach  of  the  terms  of 
the  lease,  he  causes  him  to  abandon 
the  premises  he  should  be  held  to  the 
consequences  of  his  own  act. 

Schurman  v.  Jones,  5   Ky.   Opm. 
97. 

Where  a  tenant  alone  sues  his  land- 
lord for  dispossessing  him  and  for 
conversion  of  his  crops,  and  alleges 
that  his  father  as  well  as  himself  was 
turned  out  of  possession,  on  motion 
of  the  defendant,  the  court  should  have 
struck  out  that  part  of  the  petition 
relating  to  the  father. 

Wallace  v.  Monlinier,  11  Ky.  Opin. 
701. 

VIII.  RENT  AND  ADVANCERS. 
(A)    RIGHTS  AND  LIABILITIES. 

§  181.  Nature  of  rent. 

One  who  is  the  owner  of  land  by 
parol  contract,  and  is  in  possession, 
can  not  be  charged  with  rent  of  the 
premises,  since  rent  is  only  charge- 
able where  the  relation  of  landlord 
and  tenant  exists. 

Miller    v.    Ingalls,    12    Ky.    Opin. 
102. 

» 

§  182.  Covenants  and  agreements  to 
pay  rent. 
Where  a  written  lease  does  not  fix 
the  rental,  it  is  competent  for  the 
lessor  and  the  lessee  to  orally  agree 
upon  and  fix  the  rental. 

Guthrie's  Exr.  v.   McGoodwins,  6 
Ky.  Opin.  568. 

§  184.  Deposits  and  other  security  by 
tenant. 

Where  premises  are  leased  by  writ- 
ten lease  for  two  years,  and  the  les- 
see and  others  sign  a  covenant  that 
the  lessee  will  pay  the  rent  for  the 
first    year,    such    other    persons    are 
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not  liable  for  the  defalcation  during 
the  second  year. 

Wallace  v.  Newell,  8  Ky.  Opln.  753. 

§  186.  Disturbance     of    poMewion    of 

tenant. 

The  damages   for  loss  by  removal 

of  the  dam  can  only  be  estimated  from 

the   actual   time  of  its  removal,   and 

will  not  affect  the  rent  already  earned. 

Wells  V.  Ragland,  4  Ky.  Opln.  254. 

Where  a  farm  and  mill  were  leased 
providing  that  in  case  the  mill  dam 
should  be  removed  by  law,  during  said 
term  (five  years)  a  proper  reduction 
in  rent  shall  be  made,  etc..  also  pro- 
viding for  a  payment  of  $1,000  an- 
nually, no  reduction  should  be  allowed 
on  the  contract  for  the  time  the  mill 
remained  undisturbed. 

Wells    v.    Ragland,    4    Ky.    Opln. 
254. 

Where  the  tenant  is  evicted  before 
his  rent  becomes  due,  the  landlord 
can  not  recover  for  the  unexpired 
term  from  the  date  of  eviction. 

Vaughan's  Guardian  v.   Burkhart, 
8  Ky.  Opln.  516. 

§  193.  Cancellation  of  lease. 

An  agreement  to  cancel  a  lease  does 
not  release  the  tenant  and  his  surety 
from  liability  for  rent  already  accrued 
thereunder. 

Meyer  v.  Miller,  10  Ky.  Opln.  867. 

§  196.  IHoldlng  over  after  expiration  of 
term. 
In  the  absence  of  a  special  agree- 
ment as  to  rent  to  be  paid  by  a  ten- 
ant holding  over  after  the  expiration 
of  his  lease,   he  will   be  required   to 
pay  the  same  rent  as  under  the  lease. 
Maupin  v.  Thompson,  3  Ky.  Opin. 
507. 

§200.  Amount  and  installments. 

Where  in  a  lease  contract  the  rent 
is  to  be  six  per  cent,  of  the  valuation, 
to  be  made  each  five  years  by  two  ar- 
bitrators, one  to  be  appointed  by  each 
party,  with  a  clause  that  If  they  fail 
to  agree  on  a  valuation,  that  fixed  by 
the  assessor  was  to  be  taken,  a  party 
to  such  contract  is  not  entitled  to  have 
such  valuation  fixed  by  a  court  where 
no  fraud  is  charged,  and  neither  party 


has  failed  to  appoint  an  arbitrator  in 
good  faith. 

Owen  &  Mills  v.  Humphrey,  8  Ky. 
Opin.  324. 

Where  the  rent  in  a  lease  depends 
upon  the  valuation  of  the  realty,  to  be 
determined  by  arbitrators,  or  in  case 
of  their  failure,  the  valuation  fixed  by 
the  assessor  is  to  be  taken,  and  the 
arbitrators  In  good  faith  can  not  agree, 
the  assessor's  valuation  determines 
the  amount  of  rental  to  be  paid. 

Owen  &  Mills  V.  Humphrey.  8  Ky. 
Opin.  324. 

§  203.  Persons  entitled. 

§204. In  general. 

A  tenant  who  rents  lands  of  the  hus- 
band, while  a  suit  is  in  progress  be- 
tween husband  and  wife  for  divorce 
and  alimony,  and  restoration  of  prop- 
erty, will  be  held  liable  to  the  wife, 
a  successful  litigant,  for  her  pro  rata 
of  the  rent,  notwithstanding  a  prior 
payment  of  same  to  the  husband. 
Ham  V.  Hamilton,  3  Ky.  Opin.  294. 

Where  appellants  subrented  the 
premises  and  agreed  to  pay  the  rent 
to  the  landlord,  while  the  promise  does 
not  appear  to  have  been  made  di- 
rectly to  appellee,  still  he  must  be 
regarded  as  having  aflQrmed  the  con- 
tract; and  there  is  no  reason  why  he 
should  not  recover  the  rent  from  ap- 
pellants. 

Euhelberger    v.    Pfaender,   4   Ky. 
Opln.  661. 

A  voluntary  alienation  of  real  estate 
entitles  the  alienee  to  the  rents  fall- 
ing due  after  the  alienation,  and 
where  a  sale  is  made  under  a  judg- 
ment, it  is  a  sale  in  which  the  court 
acts  for  and  at  the  Instance  of  the 
owners,  and  is  the  same  as  if  made 
by  the  owners  in  person,  and  the  pur- 
chaser at  such  a  sale  is  entitled  to 
the  rents  falling  due  after  such  sale. 
Graves  v.  Prewitt,  10  Ky.  Opin. 
242. 

§206.  Persons  liable. 

§207. In  general. 

Though  under  the  revised  statutes, 
the  husband  can  not  sell  his  wife's 
lands,  nor  can  they  be  sold  for  his 
debts;  he  has  only  the  use  of  them, 
and  when  the  husband  leases  them  for 
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a  period  not  greater  than  three  years, 
and  receives  the  rent  therefor,  such 
a  payment  will  discharge  the  tenant 
from  all  liability  to  pay  it  again  to 
the  wife  or  any  one  else  in  case  of 
the  death  of  the  husband. 

Dykes  v.  Blakemore,  2  Ky.  Opin. 
290. 

As  to  the  residue  of  rent,  evidenced 
by  a  note  to  the  husband,  the  wife 
Is  entitled  to  the  same;  and  even 
though  the  note  be  not  assigned  by 
the  husband,  and  at  his  death  passes 
to  his  personal  representative,  the 
latter  can  not  collect  it,  because  upon 
the  death  of  the  husband,  the  wife 
became  entitled  to  the  uncollected 
rent,  and  an  assignee  of  the  note 
takes  it  subject  to  that  contingency. 
Dykes  v.  Blakemore,  2  Ky.  Opin. 
290. 

When  one  enters  into  possession  as 
a  purchaser  and  not  as  a  tenant,  he 
is  not  liable  for  the  rents  of  the  real 
estate. 

Smith  V.  Smyser,  11  Ky.  Opin.  176. 

§208. Transfer  of  lease  or  agree- 
ment. 
Where  one  who  was  a  conditional 
purchaser  of  land  as  tenant  of  the 
vendor,  abandoned  his  attitude  as  a 
purchaser  after  cultivating  the  land 
one  year,  and  sold  his  interest  to  an- 
other and  put  him  in  possession,  the 
landlord  had  the  right  to  treat  the 
transaction  as  a  transfer  of  the  lease 
only. 

Len  V.  Henson,  6  Ky.  Opin.  315. 

§212.  Payment. 

Where  a  tenant  makes  a  tender  of 
rent,  which  was  payable  in  money,  by 
offering  corn,  the  amount  must  be 
measured  up  and  set  apart  specifically 
for  that  purpose. 

Walton  V.  Mize,  4  Ky.  Opin.  240. 

(B)    ACTIONS. 

§  222.  Defenses   in   general. 

Where  the  lessee  is  sued  for  rent, 
he  may  show  satisfaction  of  the  claim 
by  proving  that  he  paid  the  rent  as 
agreed  upon,  by  arriving  at  the  value 
of  the  property  in  a  different  manner 
from  that  adopted  in  the  written  lease. 
Guthrie's  Exr.  v.  McGrOodwins,  6 
Ky.  Opin.  568. 


Forfeiture  of  leased  premises  to  the 
government  by  reason  of  violation  of 
the  revenue  laws  by  the  lessees,  ex- 
cuses the  lessees,  at  the  expiration  of 
the  lease,  from  the  obligation  to  sur- 
render the  premises  to  the  lessor,  but 
does  not  release  them  from  payment 
of  the  stipulated  rents. 

Lair  v.  Reynolds.  7  Ky.  Opin.  182. 

§223.  Set-off  and  counterclaim. 

Where  a  tenant,  by  written  lease 
for  five  years,  agrees  to  pay  each  of 
three  Joint  landlords  a  stipulated  rent- 
al, and  where  to  induce  one  of  such 
lessors  to  sign  the  lease  the  tenant 
agrees  to  pay  him  an  extra  amount 
and  writes  a  letter  to  such  landlord 
agreeing  to  such  extra  payment,  and 
afterward  makes  such  extra  payments, 
he  can  not  by  counterclaim  recover 
back  such  extra  rent  in  a  suit  insti- 
tuted on  such  written  lease. 

Davis  V.  Gault,  Admr.,  8  Ky.  Opin. 
28. 

§227.  Time  to  sue  and  limitations. 

In  the  settlement  of  mutual  accounts 
between  landlord  and  tenant,  under  a 
specific   lease,   the   statute   of   limita- 
tions will  not  apply  for  either  party. 
Ross  V.  Sanders,  2  Ky.  Opin.  530. 

§229.  Attachment. 

The  right  of  an  attachment  secured 
by  a  landlord  against  his  tenant  de- 
pends on  whether  he  has  reasonable 
grounds  to  believe  that  his  debt  will 
be  lost  unless  an  attachment  issues. 
Mattingly  v.  Mattingly,  8  Ky. 
Opin.  777. 

It  is  held  that  landlords  suing  out 
attachments  are  not  held  (under  the 
provisions  of  R.  S.,  p.  99)  to  the  same 
strictness  of  proof  as  parties  proceed- 
ing under  the  code  of  practice  to  se- 
cure ordinary  debts. 

Johnson  v.  Dunn,  9  Ky.  Opin.  26. 

§230.  Pleading. 

An  answer  held  not  suflScient  to 
amount  to  a  plea  of  non  est  factum 
in  an  action  on  a  lease. 

Dunn   V.   Downing's   Exrs.,   7   Ky. 
Opin.  409. 

The  allegations  of  an  answer  were 
held  such  as  to  amount  to  a  confes- 
sion of  the  allegation  of  an  amended 


1331     (§230) 


LANDLORD  AND  TENANT  VIII.  B,  C. 


(§248)    1332 


petition,   that   defendants   signed   the 
lease  as  sureties  of  the  lessee. 

Dunn   V.   Downing's   Ebcrs.,   7   Ky. 
Opln.  409. 

A  petition  on  an  account,  charging 
rents  upon  land  for  a  stated  period 
imports  an  allegation  that  the  lands 
were  used  for  the  time  as  charged, 
and  an  answer  which  does  not  con- 
trovert this  fact  is  properly  treated 
by  the  court  as  an  admission,  and  an 
instruction  predicated  on  this  view  is 
not  erroneous. 

Sullivan  v.  Mallony,  2  Ky.  Opin.  56. 

An  allegation  in  an  answer,  in  an 
action  for  rent,  that  the  lessor  "had 
due  notice  and  agreed  to  look  to  John 
H.  Lair  for  liabilities  of  the  firm/'  can 
not  be  regarded  equivalent  to  the 
averment  that  the  lessor  released  de- 
fendant from  his  written  undertaking 
to  pay  the  rent  as  it  accrued. 

Lair  v.  Reynolds,  7  Ky.  Opin.  182. 

An   allegation   as   to   the   value   of 
rents  can  not  be  taken  as  confessed. 
Mercer's  Exr.  v.  Caldwell,  7  Ky. 
Opin.  58. 

§232.  Amount  of  recovery. 

In  a  settlement  of  accounts  between 
landlord  and  tenant,  the  tenant  is  eu- 
titled  to  credit  for  an  allowance  for 
whatever  portion  of  the  leased  prem- 
ises may  have  been  sold  and  delivered 
to  others  by  the  landlord. 

Ross  V.  Sanders,  2  Ky.  Opin.  530. 

(C)    LIEN. 

§239.  Nature  of  landlord's  lien. 

Where  property  of  a  tenant  on  the 
leased  premises  has  been  attached,  it 
was  held  that  it  was  proper  for  the 
court  to  order  the  surrender  of  a 
horse,  to  be  sold  in  case  the  remain- 
ing property  does  not  sell  for  a  sum 
sufficient  to  satisfy  the  landlord's 
claim  for  rent,  and  if  the  horse  can 
not  be  surrendered,  the  remedy  is  by 
suit  on  the  attachment  bond. 

Craig  V.  Burgess,  7  Ky.  Opin.  389. 

§242.  Right  to  lien. 

A  tenant  at  the  expiration  of  his 
lease  has  a  lien  on  the  ground  for 
his  Improvements,  where  they  were 
erected  by  the  tenant  at  the  instance ; 


of  the  lessor  with  the  express  agree- 
ment that  he  was  to  pay  for  them  at 
the  end  of  the  term. 

DeBard    v.    O wings,    9   Ky.   Opln. 
367. 

§  246.  Subject-matter  to  which  lien  at- 
taches. 
A  landlord  has  a  lien  on  crops 
raised  by  sub-tenants  to  secure  the 
rent  and  they  have  no  right  to  re- 
serve the  crops,  and  if  they  do  so. 
they  should  be  regarded  as  the  agents 
of  the  original  tenant. 

Ringo  V.  Ford,  7  Ky.  Opin.  561. 

The  lien  of  a  landlord  on  the  pro- 
ceeds of  the  premises  and  on  fixtures 
and  household  furniture  of  the  tenant 
owned  by  him  after  possession,  can 
not  be  for  more  than  one  year's  rent 
nor  for  rent  which  has  been  due  for 
more  than  120  days. 

Green  v.  Smith's  Trustees*  8  Ky. 
Opin.  673. 

The  landlord's  lien  under  the  stat- 
ute can  only  attach  to  property  belong- 
ing to  the  tenant,  and  can  not  be 
for  more  than  one  year's  rent  due  or 
to  become  due. 

Sargent  v.  Farrar's  Assignee,  11 
Ky.  Opln.  2. 

§248.  Priorities. 

A  landlord  has  a  prior  lien  on  the 
household  efTects  of  his  tenant  for 
rents  in  arrears,  under  Sec.  14,  ch.  56, 
2  Stant  R.  S.  94,  over  a  mortgagee, 
whose  property  was  of  record;  how- 
ever, this  does  not  afPect  property  ob- 
tained after  the  tenant  went  into  pos- 
session. 

Keasy  &  Brother  v.  Robinson.  3 
Ky.  Opin.  123. 

Although  appellee  had  a  preferred 
lien  on  the  goods  in  the  house,  as 
landlord,  for  the  rent,  still  he  might 
waive  that  lien  and  enforce  the  col- 
lection of  his  debt,  as  creditor,  by 
an  ordinary  action,  the  lien  secured 
to  landlord  being  merely  cumulative 
or  ancillary. 

Millett  V.   McGrehee,   5  Ky.  Opin. 
608. 

Landlord's  lien  on  goods  must  be 
satisfied  before  general  creditors,  and 
the  sale  of  such  goods  does  not  oper- 
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ate  as  an  assignment  for  the  benefit 
of  creditors  under  Act  of  1856. 
Freeman  v.  Levi,  8  Ky.  Opin.  1. 

The  landlord's  lien  is  superior  to  a 
mortgage  lien  when  it  has  not  been 
waived. 

Ferguson  v.  Godsham's  Assignee, 
10  Ky.  Opin.  33. 

§  249.  Rights  and  remedies  of  credit- 
ors of  tenant. 
A  landlord  has  a  lien  on  the  pro- 
duce raised  by  his  tenant,  and  a  bona 
fide  purchaser  of  such  produce  after 
its  removal  from  the  leased  premises 
is  bound  to  take  notice,  at  his  peril, 
of  the  existence  of  such  lien. 

Barret  v.  Mossie,  8  Ky.  Opin.  528. 

§  251.  Removal  or  transfer  of  property 

in  general. 

One  who  purchases  property  of  a 

tenant    on    the    leased    premises    is 

bound  to  make  inquiry  as  to  whether 

the  tenant  is  indebted  to  the  landlord, 

and  as  to  whether  the  landlord  has 

an  exclusive  lien  on  the  property. 

Craig  V.  Burgess,  7  Ky.  Ophi.  389. 

Under  §  16,  art.  2,  ch.  56,  2  R.  S., 
relating  to  landlord's  lien,  the  lien 
exists  for  fifteen  days  after  the  re- 
moval of  the  property,  against  one 
who  is  not  a  bona  fide  purchaser. 
Henning  &  Speed  v.  ^uldoon  & 
Co.,  7  Ky.  Opin.  277. 

I 

Persons  who  purchase  property  of 
a  tenant  do  not  bring  themselves  with- 
in the  protection  of  the  statute,  §  16, 
art.  2,  ch.  56,  2  R.  S.,  relating  to 
landlord's  lien,  where  there  is  no 
showing  as  to  the  amount  of  the  debt 
constituting  the  consideration  given 
by  the  purchaser  for  the  property  re- 
moved from  the  leased  premises. 
Henning  &  Speed  v.  Muldoon  & 
Co.,  7  Ky.  Opin.  277. 

Where  property  is  removed  openly 
from  leased  premises  and  without 
fraudulent  intent,  and  not  returned, 
the  landlord's  lien  is  lost  as  to  it  un- 
less asserted  by  a  procedure  within 
fifteen  days  from  the  time  of  removal. 
Ferguson  v.  Godsham's  Assignee, 
10  Ky.  Opin.  33. 


§252.  Rights  and  liabilities  of  pur- 
chasers  of  property. 
Where  real  estate  under  lease  is 
not  surrendered,  but  is  left  vacant,  the 
landlord  purchasing  goods  subject  to 
his  lien  for  rent,  may  deduct  from 
purchase  price  the  amount  of  rent 
due  for  the  time  the  real  estate  was 
vacant. 

Freeman  v.  Levi,  8  Ky.  Opin.  1. 

Where  one  without  notice  of  a  land- 
lord's lien  buys  property  at  an  exe- 
cution sale  conducted  by  the  sheriff, 
the  title  passes  to  him  and  it  becomes 
the  sheriffs  duty  to  pay  to  the  land- 
lord the  rent  or  so  much  of  it  as  the 
proceeds  of  the  sale  will  pay,  and 
where  the  sheriff  fails  to  do  so  the 
landlord  may  cross-petition  against 
the  sheriff  and  the  tenant  secure  the 
proceeds  of  such  sale  to  apply  on  his 
rent  charges. 

Monarch   v.   Dean,    11    Ky.    Opin. 
596. 

§254.  Waiver,  loss,  or  discliarge  of 
lien. 
While  under  the  statute  the  land- 
lord has  a  lien  on  the  produce  of  the 
premises  rented  under  certain  condi- 
tions, such  a  lien  is  lost  if  such  prop- 
erty is  removed  from  such  rented 
premises. 

Bell  V.  Bryant,  8   Ky.  Opin.   309. 

The  reducing  of  the  amount  of  rent 
by  the  landlord,  at  the  tenant's  solici- 
tation, will  not  affect  or  waive  the 
landlord's  lien. 

Keasy  &  Brother  v,  Robinson,  3 
Ky.  Opin.  123. 

The  fact  that  a  landlord  has  con- 
tracted for  additional  security  is  not 
enough  to  show  that  he  intended  to 
waive  a  lien  given  to  him  by  the 
statute. 

Neely  v.  Henson,  9  Ky.  Opin.  458. 

A  landlord  has  a  lien  on  his  tenant's 
crop,  and  an  attempt  by  contract  to 
secure  a  lien  on  a  horse  is  not  a 
waiver  of  the  statutory  lien. 

Neely  v.  Henson,  9  Ky.  Opin.  458. 

§  257.  Enforcement. 

§  262. Actions. 

In  an  action  by  a  landlord  for  rent. 
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it  is  not  necessary  to  make  suMen 
ants  parties. 

Ringo  V.  Ford,  7  Ky.  Opin.  561. 


Before  personal  property  can  be 
subject  to  a  distress  warrant  against 
a  tenant,  it  must  appear  that  such 
property   belonged  to    the  tenant  at 

.^v    ^.^-.^-^^  ,  ^^e  t*nie  ot  after  the  accrual  of  the 

(D)    DISTRESS.  I  rent  distrained. 

« *-.    ^.  .  .  .  '         Sargent  v.  Parrar's  Assignee,  11 

§264.  Statutory   provisions.  |  |^y  opin.  2. 


Section  14,  art.  2,  ch.  56,  R.  S.,  re 
strictlng  the  lien  acquired  by  a  land- 
lord  under  a   distress   warrant,   does 


In  a  contest  between  a  landlord  and 
a  subtenant  the  personal  property  ot 


not  apply  to  §  5,  relating  to  attach- 1  the  subtenant  on  the  premises  is  lia- 
ment  for  rent  due.  .  hie    for   the   rent   accruing   after  he 

Albro   V.    Satchwell,   7   Ky.   Opin. ,  entered,   and   a  contest   between  the 
348.  I  tenant  and   subtenant   can   not  regu- 

late the  amount  of  the  landlord's  re- 
§265.  Right  to  distrain.  i  covery  unless  he  has  accepted  It  in 

The  landlord  may  have  a  distress  lieu  of  his  contract  with  the  tenant, 
warrant  for  rent  due  him,  and  the  <  and  the  fact  that  the  landlord  re- 
fact  that  the  tenant  holds  a  valid  ceived  a  portion  of  the  rent  money 
claim  for  work  and  labor  done  for '  paid  by  the  subtenant  on  his  contract 
the  landlord  prior  to  the  landlord's  ^  with  the  tenant  is  not  evidence  of  an 
beginning  his  suit  \vill  not  preclude  acceptance  of  the  contract  between 
him  from  recovering  the  amount  due  the  tenant  and  subtenant, 
for    rent    when    the    tenant    fails    to  Sutton  v.  Perkins,  11  Ky.  Opin.  76. 

plead  the  claim  due  him  by  way  of 

set-off.  ^    tenant    has    no     exemption    as 

Mornan  v.  Winston,  10  Ky.  Opin.   against    his    landlord    as    to    tobacco 

Y'^2.  raised,  for  the  exemption  extends  only 

I  to  such  crop  as  would  be  suitable  for 

§266.  Defenses  and  ground  of  opposl-^^^^  purpose  of  provisions^ 

^  ^j^^„^  '  Hayden   v.    Crutchfield's   Exr.,   11 

A  tenant  against  whom  a  distress  ^^-  ^P^**-  214. 

warrant  Is  issued  for  rent,  who  holds  §270.  Proceedings  to  distrain, 
a  claim  against  the  landlord  not  grow-  q^  motion  for  judgment  on  bond 
ing  out  of  or  connected  with  the  rent, ;  f^p  rg^t  distrained,  the  obligors  are 
may  plead  his  claim  as  a  set-off.  1  ^^^  jj^bie  beyond  the  amount  dis- 
Mornan  v.  Winston,  10  Ky.  Opin.  trained,  and  ten  per  centum  statutory 
'^^2.  i  damages,  under  §  721,  Civil  Code. 

oita    »         -*         u-     *   *     Mi^      •       '  Millett  V.  Millett,  3  Ky.  Opin.  431. 

§269.  Property   subject   to   distress.  -n         j       t^ 

Where  a  distress  warrant  is  issued  i  The  price  for  which  property  was 
at  the  instance  of  a  landlord  against  |  rented,  under  a  contract,  is  prima 
the  goods  of  his  tenant,  and  pleading ,  facie  the  value  of  the  use  of  the  prop- 
by  the  tenant  is  defective  which  avers  1  erty,  and  the  burden  of  proof  is  on 
that  at  the  time  of  the  levy  and  sale  j  defendants  to  show  that  they  could 
he  was  a  bona  fide  housekeeper  with  |  only  get  for  it  the  amount  reported 
a  family  and  that  the  personal  prop- 1  as  received  by  them, 
erty  seized  and  sold  was  by  law  ex- 1  Hemdon  v.  Huston  &  Williams.  2 
empt  from  seizure  and  sale  under  a  '  Ky.  Opin.  329. 

distress   warrant,   the   pleader  should  | 

or'e\ch''c1a™c?L"r'pe^8'*oUT™^ '  ""■   I^E-ENTRY  AND  RECOVERY  OF 
erty  levied  on  he  owned  at  the  S  |        POSSESSION  BY  LANDLORD. 
of  the  seizure  so  that  the  court  might  1  §  277.  Re-entry. 

determine  whether  the  property  taken  |      Where  by  the  terms  of  a  lease  it 
was  exempt.  I  is  stipulated  that  the  lessor  may  re- 

Harrison's  Trustee  v.  Kuntz,  8  Ky. '  enter  upon  the  failure  to  pay  rent,  the 
Opin.  688.  I  lessor  may  annul  the  contract  on  fail- 
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ure  to  pay,  and  is  entitled  to  posses-^ 
sion. 

Delph  V.  Flnnel,  2  Ky.  Opin.  91. 

The  lessee  having  failed  to  execute 
a  written  contract  for  the  rent  of  the 
premises,  the  lessor  was  held  entitled 
to  recover  the  possession;  but  as  such 
recovery  would  involve  the  loss  of  im- 
provements, the  lessee  may  elect  to 
execute  the  writing  or  submit  to  evic- 
tion. 

Delph  V.  Finnel,  2  Ky.  Opin.  91. 

§279.  Action  for  recovery  of  posses- 
sion. 
The  failure  of  a  defendant  to  deny 
the  allegation  in  a  petition,  'that  the 
defendant  has  been  notified  for  more 
than  months  to  surrender  pos- 
session," must  be  regarded  as  an  ad- 
mission of  legal  notice. 

Ricks  V.  O'Neil,  2  Ky.  Opin.  219. 

In  an  action  of  ejectment,  where  a 
tenant,  repudiating  his  lease  and 
claiming  title  to  the  land,  changed  the 
possession  from  a  friendly  to  a  hos- 
tile holding,  it  is  not  necessary  for 
the  owner  to  give  notice  to  vacate  the 
premises. 

Casey  v.  Klette,  2  Ky.  Opin.  552. 

Appellant's  bond  to  appellee  in  re- 
plevin of  distress,  suspending  his  exe- 
cution for  the  purpose  of  trying  the 
rights  of  property,  bound  her  only  for 
the  value  of  wheat  subject  to  the  lien 
for  rent. 

Alexander  v.  Paxton,  1  Ky.  Opin. 
315. 

§293.  Summary  proceedings. 

§  297. Notice. 

An  open  and  adverse  holding  after 
a  lease  expires  authorizes  the  pre- 
sumption of  notice  to  the  landlord, 
and  it  is  error  to  instruct  the  jury 
that  actual  notice  must  be  given  by 
the  adverse  claimant  in  possession. 
Smith  V.  Seaton,  1  Ky.  Opin.  494. 

X.     RENTING  ON   SHARES. 

§  322.  Construction  and  operation  of 
contracts  in  general. 
A  lease  providing,  "to  have  the 
whole  tract  free  of  rent  for  the  first 
year,  said  Walton  to  build  a  hayshed, 
press,    stables,    etc.,    upon   the    place. 


after  he  has  built  the  shed,  etc.,  and 
the  land  sown  in  grass,  I  am  to  allow 
him  half  the  hay  crop  and  all  the 
other,"  is  held  to  mean  that  the  erec- 
tion of  the  buildings,  etc.,  was  to  be 
done  the  first  year,  in  which  rent  was 
to  be  free. 

Walton    V.    Young's    Bxr.,    3    Ky. 
Opin.  251. 

§325.  Rights  and  liabilities  as  to  land. 
A  conveyance  of  land  with  a  provi- 
sion that  the  tenant  then  in  posses- 
sion should  have  the  use  of  the  land 
until  the  fall  of  the  year  in  which  the 
land  is  sold,  gives  the  tenant  the  im- 
plied right  of  ingress  and  egress  there- 
after for  the  purpose  of  removing  the 
crop  raised  by  him  on  the  land;  and 
the  tenant  is  not  liable  for  rent  for 
this  use  of  the  land. 

Miller  V.  Drake,  2  Ky.  Opin.  308. 

A  tenant  can  not  be  held  liable  for 
the  natural  decline  of  property  used 
by  him  in  the  cultivation  of  a  farm, 
where  the  stock,  implements,  etc., 
were  to  be  furnished  by  the  landlord. 
Ross  V.  Sanders,  2  Ky.  Opin.  530. 

§326.  Rights  and  liabilities  as  to 
crops. 
A  contract  between  a  tenant  and 
the  wife  of  a  deceased  land  owner, 
for  the  cultivation  and  making  of  a 
crop  for  the  ensuing  year,  is  binding 
as  to  the  administrator  of  the  estate, 
who  had  knowledge  of  the  existence 
thereof;  and  she  is  not  held  account- 
able for  the  products  of  same,  unless 
it  be  for  such  amount  as  above  her 
dower,  not  then  assigned  her,  and  for 
her  yearly  support  and  such  improve- 
ments and  repairs  necessary  to  make 
the  crop. 

Rousseau  &  Wells  v.  McClure,  2 
Ky.  Opin.  416. 

A  tenant  who  was  placed  in  posses- 
sion by  the  wife,  of  lands  belonging 
to  her  deceased  husband,  to  cultivate 
the  land  for  the  year,  and  no  objec- 
tion was  made  thereto  by  the  adminis- 
trator, is  not  liable  to  the  estate  for 
an  accounting. 

Rousseau  &  Wells  v.  McClure,  2 
Ky.  Opin.  416. 

§  328.  Liens  on  crops. 

Landlords  have  a  lien  on  the  pro- 
duce of  the  farm,  and  if  sold  by  the 
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tenant,   are   entitled   to  the  proceeds 
of  the  sale. 

Kimhraugh  v.  Cuson,  1  Ky.  Opln. 
363. 

§331.  Actions  between  parties. 

Under  a  contract  between  landlord 
and  tenant,  to  cultivate  a  farm,  the 
profits  to  be  divided  yearly,  the  land- 
lord is  not  entitled  to  charge  for  rents 
of  the  farm;  and  if  the  tenant  fails 
to  perform  his  contract,  the  landlord 
is  entitled  to  damages,  but  a  reason- 
able rent  of  the  land,  would  not  be 
a  criterion  therefor. 

Ross  V.  Sanders,  2  Ky.  Opin.  530. 


LARCENY. 

L  OFFENSES     AND    RESPONSIBILI- 
TY THEREFOR. 
§    .  Nature  and  elements  In  gen- 
eral. 
§   2.  Statutory  provisions. 
$   3.  Intent 
§   4.  Property  subject  of  larceny. 

S    5. Nature  In  general. 

§   7. Ownership. 

§  11.  Taking. 

§  14. Trick  or  device. 

§  15. Conversion     by     trustee, 

bailee,  agent,  or  servant. 
§  17.  Asportation. 
§  23.  Grand  or  petit  larceny,  and 
defirrees 
II.  PROSECUTION      AND      PUNISH- 
MENT. 

(A)  iNDiCTMENT  AND  INFORIMA- 

TION. 
§  28.  Requisites  and  sufficiency  in 

general. 
§  30.  Description  of  property. 
§  32.  Ownership  of  property. 
§  40.  Issues,   proof,   and   variance. 

(B)  EVIDENCE. 

§  42.  Admissibility. 

§  43. In  general. 

§  46. Value  of  property. 

§  47. Ownership  of  property. 

§  54.  Weight   and   sufficiency. 

§  60. Ownership  and  possession 

or  custody  of  property. 

(C)  TRiAL  AND  REVIEW. 
§  69.  Instructions. 

§  81.  Verdict. 

§  82. In   general. 

§  85.  Appeal  and  error. 


See  Burglary ;  Receiving  Stolen  Goods. 

Instruction  as  to  consideration  of  tes- 
timony of  accomplice,  see  Criminal 
Law,  §  780. 

Not  a  degree  of  robbery,  see  Robbery. 
§6. 

Robbery  and  larceny  not  degree  of 
same  offense,  see  Criminal  Law, 
§28. 

L     OFFENSES    AND    RESPOXSIBIL 
ITY  THEaiBPOR. 

§  1.  Nature  and  elements  in  general. 
Where  a  mare  was  forced  out  of 
the  Immediate  possession  of  the  own- 
er and  escaped  to  the  commons,  and 
was  afterward  taken  away  by  the  in- 
timldator,  it  constituted  larceny  and 
not  robbery. 

Whitt    V.    Commonwealth,    1    Ky. 
Opln.  185. 

§2.  Statutory  provisions. 

While  horse-stealing  is  made  a  dis- 
tinct offense  by  the  statute  it  is  also 
embraced  In  the  larceny  statute,  and 
the  state  may  elect  as  to  what  statute 
it  will  prosecute  under. 

Alberts  v.  Commonwealth,  9  Ky. 
Opln.  682. 

§3.  intent. 

Felonious  intent  is  required  to  ren- 
der one  guilty  of  larceny,  and  oDe 
who  without  felonious  Intent  to  de- 
prive the  owner  of  his  property  talies 
possession  of  it  and  after  taking  pos- 
session forms  the  design  to  deprive 
the  owner  of  the  property,  is  not 
guilty  of  larceny,  because  the  intent 
to  steal  must  exist  at  the  time  of  tak- 
ing possession. 

Stevens  v.  Commonwealth,  S  Ky. 
Opin.  800. 

Where  a  minor  exchanges  his  mare 
for  another  animal,  and  after  the  ex- 
change goes  at  night  and  takes  the 
mare  originally  belonging  to  him  from 
the  possession  of  the  person  to  whom 
he  traded  her,  and  makes  no  effort 
to  conceal  the  fact  of  his  possession, 
these  acts  do  not  show  a  felonious 
intent,  but  rather  a  purpose  to  repudi- 
ate his  contract. 

Utz    V.    Commonwealth,    11    Ky. 
Opln.  211. 

There  can  be  no  evidence  of  a  felo- 
nious Intent  on  the  part  of  one  who 
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took  and  removed  logs  under  the  be- 
lief that  as  part  owner  he  had  a  right 
to  take  them,  and  where  such  logs 
are  in  the  possession  of  the  sheriff, 
who  has  announced  that  he  has  no 
intention  of  having  them  appraised, 
such  possession  will  not  deprive  the 
owners  of  the  right  to  remove  the 
logs. 

Searls  v.  Commonwealth,  13  Ky. 
Opin.  556. 

§4.  Property    subject    of    larceny. 

In  larceny,  the  identification  of  the 
property  and  its  value  is  essential  to 
determine  not  only  the  offense,  but 
fhe  grade  of  the  crime. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  258. 

§5. Nature  in  general. 

In  the  absence  of  a  statute,  It  is 
not  a  felony  to  steal  or  injure  a  dog. 
Mirddle  v.  Commonwealth,  10  Ky. 
Opin.  500. 

§  7- Ownership. 

A  defendant  can  not  be  guilty  of 
horse  stealing  if  in  fact  the  horse 
was  owned  by  him. 

Martin  v.   Commonwealth,   8   Ky. 
Opin.  853. 

§11.  Taking. 

§  14. Trick  or  device. 

Where  the  owner  of  personalty  is 
induced  to  part  with  the  possession 
of  his  property  by  the  fraudulent 
practices  and  tricks  of  the  defendant, 
who  intends,  at  the  time  he  gets  the 
possession,  feloniously  to  convert  it 
to  his  own  use,  the  defendant  is 
guilty  of  larceny;  but  it  is  not  lar- 
ceny where  the  owner  parts  with  the 
title  of  his  property,  although  he  may 
be  cheated  out  of  such  title. 

Jones   V.    Commonwealth,    10   Ky. 
Opin.  954. 

One  not  the  owner  of  a  sow  and 
pigs  who  goes  with  a  purchaser,  points 
them  out  to  him,  sells  them  to  him 
and  receives  the  price  therefor  is 
guilty  of  larceny  or  hog  stealing  just 
the  same  as  though  he  had  taken  pos- 
session of  the  property  sold  and  phy- 
sically delivered  them  to  the  pur- 
chaser. 

Cummins    v.    Commonwealth,    12 
Ky.  Opin.  215. 


If  by  artifice  or  fraud  of  the  thief 
intending  to  steal  goods  the  owner  Is 
induced  to  part  with  their  possession 
merely,  and  does  not  part  with  the 
title,  it  is  such  a  taking  as  will  sus- 
tain a  charge  of  larceny. 

Cummins    v.    Commonwealth,    Vl 
Ky.  Opin.  215. 

§  15. Conversion  by  trustee,  bailee, 

agent  or  servant. 
Where  money  is  deposited  with  the 
agent  of  an  express  company  for 
transportation  to  designated  points 
and  is  feloniously  abstracted  by  the 
agent,  he  is  guilty  of  grand  larceny, 
the  title  and  possession  being  in  the 
express  company  as  a  common  car- 
rier. 

Warmouth   v.   Commonwealth,   11 

Ky.  Opin.  847. 

§17.  Asportation. 

Where  defendant  was  charged  with 
carrying  away  one  lot  of  wheat,  the 
fact  that  the  carrying  away  occurred 
on  three  different  days  does  not  re- 
quire the  commonwealth  to  treat  the 
acts  committed  on  each  day  as  a  sep- 
arate and  distinct  offense,  since  the 
acts  may  be  treated  as  a  continuous 
offense. 

Commonwealth  v.  McDaniel,  6  Ky. 
Opin.  710. 

§23.  Grand  or  petit  larceny,  and  de- 
grees. 
A  charge  of  hog  stealing  where  the 
value  of  the  hog  is  four  dollars  or 
more  is  grand  larceny,  notwithstand- 
ing the  charge  is  preferred  under  the 
special  hog  stealing  statute. 

Combs   V.   Commonwealth,   9   Ky. 
Opin.  20. 

II.     PROSECUTION     AND     PUNISH- 
MENT. 

(A)    INDICTMENT    AND     INFORMA- 
TION. 

§  28.  Requisites  and  sufficiency  in  gen- 
eral. 
The  time  when  an  offense  is 
charged  to  have  been  committed  is 
not  material  except  to  show  that  it 
was  committed  before  the  finding  of 
the  indictment,  except  where  time  is 
an  ingredient  in  the  offense,  and 
hence  proof  that  one  stole  a  described 
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horse  in  October,  1872,  or  in  Decem- 
ber, 1874,  would  warrant  the  convic- 
tion of  the  accused  under  either  one 
of  two  indictments. 

Raley    v.    Commonwealth,    9    Ky. 
Opin.  189. 

An  indictment  for  grand  larceny  is 
sufficient  which  charges  that  "The 
said  feloniously  took  and  car- 
ried away  one  buggy  of  the  value  of 
$100  and  two  horses  of  the  value  of 
$100  each,  the  personal  property  ot 
James  S.  Long." 

Thomas     v.     Commonwealth,     10 
Ky.  Opin.  860. 

§30.  Description  of  property. 

An  indictment  which  simply  charges 
that  a  number  of  United  States  treas- 
ury notes  and  national  bank  notes 
were  feloniously  taken  by  accused, 
without  any  further  description  of  the 
same,  was  held  insufficient. 

Commonwealth  v.   Nichell,   G  Ky. 
Opin.  61. 

§32.  Ownership  of  property. 

An  indictment  charging  defendant 
with  stealing  "one  horse,  the  personal 
property  of  Charles  A.  Haskins,  worth 
$100.00,"  fs  sufficient  to  protect  de- 
fendant against  any  subsequent  ac- 
tion, by  reason  of  a  too  general  de- 
scription. 

Clark    V.    Commonwealth,    3    Ky. 
Opin.  41. 

Where  the  ownership  of  stolen  prop- 
erty is  charged  to  have  been  in  a 
named  person,  there  is  no  variance 
when  the  proof  shows  such  property 
to  be  owned  by  said  person's  wife, 
where  it  is  also  shown  that  it  was 
in  the  possession  and  under  the  con- 
trol of  the  husband  as  agent  for  the 
wife  at  the  time  it  was  stolen. 

Thomas  v.  Commonwealth,  10  Ky. 
Opin.  860. 

One  can  not  be  guilty  of  stealing 
such  animals  as  are  fearae  naturae 
and  unclaimed,  or  of  wild  fowls  at 
their  natural  liberty;  and  an  indict- 
ment for  unlawfully  taking  and  carry- 
ing away  pigeons  is  bad  when  it  does 
not  allege  that  the  pigeons  were  tame 
and  in  the  care  and  custody  of  the 
owner. 

Carter  v.  Commonwealth,   11   Ky. 
Opin.   92. 


§40.  issues,  proof,  and  variance. 

A  charge  In  an  indictment  that  the 
property  stolen  was  the  property  of 
Fry,  Marsh  &  Kinney  will  sustain  a 
conviction  where  the  proof  shows 
that  such  parties  jointly  owned  such 
property. 

Redd    V.    Commonwealth,    9    Ky. 
Opin.  325. 

(B)    EVIDENCE. 

§42.  Admissibility. 

§43. In  general. 

When  property  has  been  stolen  in 
this  state,  and  found  in  the  posses- 
sion of  the  accused  in  another  state, 
the  court  may  look  into  the  legal  re- 
lation he  sustains  to  it.  and  if  this 
be  a  guilty  possession,  it  is  evidence 
that  he  was  the  guilty  taker. 

Clark    V.    Commonwealth,    3   Ky. 
Opin.  41. 

Evidence  of  a  witness,  as  to  what 
a  little  girl  of  9  years  of  age  said,  aa 
to  Identification  of  defendants,  is  a 
material  fact  to  establish  an  alibi 
only,  in  an  action  for  larceny,  the  best 
evidence  of  this  fact,  being  the  state- 
ment of  the  girl  under  oath,  to  the 
jury,  if  capable  of  testifying  under 
oath. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  258. 

The  declarations  of  a  party  accused 
of  theft  as  to  the  manner  in  which  he 
may  have  acquired  possession  of  the 
stolen  property  are  always  admissible 
in  his  behalf,  where  the  guilt  of  the 
accused  is  made  to  turn  alone  upon 
such  possession. 

Carter   v.    Commonwealth,    5   Ky. 
Opin.  794. 

In   an   indictment   for   larceny  evi- 
dence that  the  prisoner  had  committed 
another  district  felony  than  that  for 
which  he  is  on  trial  is  inadmissible. 
Washington  v.  Commonwealth,  10 
Ky.  Opin.  170. 

§46. Value  of  property. 

What  was  done  and  said  by  the 
party  from  whom  the  defendant  re- 
ceived the  goods  is  competent  as  a 
part  of  the  transaction. 

Bracken  v.  Commonwealth,  1  Ky. 
Opin.  22. 
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§47. Ownership  of  property. 

Where  one  is  charged  with  hog 
stealing,  and  it  is  shown  that  the  hog 
was  found  on  the  premises  of  the  ac- 
cused, and  he  shows  that  he  said  to 
several  witnesses  that  it  was  not  his 
hog  hut  was  a  stray,  it  is  not  compe- 
tent evidence  for  the  state  to  bring  a 
witness  living  near  the  accused,  but 
with  whom  accused  had  not  had  any 
conversation,  to  testify  that  he  had 
seen  the  hog  running  about  the  prem- 
ises of  the  accused  and  that  the  ac- 
cused "had  not  told  him  the  hog  was 
a  stray." 

Turner  v.  Commonwealth,  11  Ky. 
Opin.  842. 

§  54.  Weight  and  sufficiency. 

It  is  not  sufficient  to  prove  that  the 
goods  were  stolen,  but  it  must  be 
proved  that  the  accused  knew  they 
were  stolen. 

Bracken  v.  Commonwealth,  1  Ky. 
Opin.  22. 

§60. Ownership  and   possession  or 

custody  of  property. 
The  possession  of  personal  property 
is  prima  facie,  though  not  conclusive 
evidence  of  ownership. 

Bracken  v.  Commonwealth,  1  Ky. 
Opin.  22. 

<C))   TRIAL   AND    REVIEW. 

§  69.  Instructions. 

In  a  prosecution  for  stealing  a  horse 
in  Kentucky  and  removing  it  to  Ohio, 
an  instruction:  "That  possession  of 
stolen  property  in  Ohio  is  no  evidence 
of  a  crime  having  been  committed  in 
Kentucky,  and  such  possession  can  not 
be  presumed  as  a  guilty  possession 
against  a  party  indicted  in  Kentucky," 
was  properly  refused. 

Clark    V.    Commonwealth,    3    Ky. 
Opin.  41. 

In  a  charge  for  hog  stealing,  not- 
withstanding the  fact  that  none  of  the 
witnesses  placed  the  value  of  the  hogs 
at  less  than  four  dollars,  the  court 
should  have  instructed  the  jury  as  to 
what  constitutes  petit  larceny  and  as 
to  the  circumstances  under  which  they 
were  authorized  to  find  the  accused 
guilty  of  that  offense. 

Bronaugh    v.    Commonwealth,    11 
Ky.  Opin.  137. 
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§81.  Verdict. 

§82. In  general. 

Where  one  is  charged  with  larceny 
in  one  count  of  an  indictment  which 
is  good,  but  is  convicted  under  a  sec- 
ond count  which  is  bad,  the  judgment 
of  conviction  should  be  arrested. 

Alberts  V.  Commonwealth,  9  Ky. 
Opin.  682. 

§85.  Appeal  and  error. 

This  court  can  only  determine 
whether  evidence  offered  and  rejected 
in  a  criminal  case  was  prejudicial  to 
the  accused,  when  it  is  stated  what  it 
will  prove,  but  where  in  the  trial  of 
one  charged  with  grand  larceny  the 
defense  offers  in  evidence  the  property 
charged  to  have  been  stolen,  for  the 
purpose  of  the  jury's  inspection,  this 
court  can  not  determine  whether  its 
rejection  was  prejudicial  to  the  sub- 
stantial rights  of  the  accused  or  not. 
Wilson  V.  Commonwealth,  13  Ky. 
Opin.  506. 

LAW  AND  FACT. 

Conclusions  of  pleader,  see  Pleading, 
§§  8,  9. 

LAW  OF  CASE. 

Former  decision  of  Court  of  Appeals, 
see  Appeal,  §§  1193,  1195;  Courts, 
§§  91,  99. 

On  second  appeal,  see  Appeal,  §  1097. 

LEADING  QUESTIONS. 

See  Witnesses,  §  239. 

LEASE. 

See  Landlord  and  Tenant,  II. 

For  term  of  years,  see  Landlord  and 
Tenant,  IV. 

In  name  of  married  women,  see  Hus- 
band and  Wife,  §  134. 

Mining  leases,  see  Mines  and  Miner- 
als, II,  C. 

Nature  of  mining  lease,  see  Mines  and 
Minerals,  §  56. 

Of  ward's  property,  see  Guardian  and 
Ward,  §  44. 

Right  of  husband  to  lease  wife's  real 
estate,  see  Husband  and  Wife,  §  137. 

When  required  to  be  in  writing,  see 
Frauds,  Statute  of,  §  57. 
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LEGATEES. 

See  Wills,  VI.  B. 

Contribution  between,  see  Descent  and 
Distribution,  §  81. 

Interest,  subject  to  execution,  see  Exe- 
cution, §  45. 

Liability  to  estate,  see  Executors  and 
Administrators,  §  294. 

Mutual  rights  and  liabilities  of,  see 
Descent  and  Distribution,  §  81. 

Rights  and  liabilities  of,  see  Wills, 
VII. 

When  bond  required  of,  see  Descent 
and  Distribution,  §  73. 

LEGISLATURE. 

Awarding  costs  in  election  contest,  see 

Election,  §  306. 
Delegation   of   legislative  power,    see 

Constitutional  Law,  §  59. 

LETTERS. 

Sufficiency  as  memorandum,  see 
Frauds,  Statute  of,  §  99. 

LEVY. 

Indorsement  of  on  execution,  see  Exe- 
cution, §  138. 

Of  attachment,  see  Attachment,  §  175. 

Of  execution,  see  Execution,  §§  123, 
124,  126. 

Of  taxes,  see  Taxation,  V. 

LEWDNESS. 

§4.  Indictment  or  Information. 

It  Is  unnecessary  to  allege  in  an  in- 
dictment for  lascivious  indulgence  that 
the  defendant  procured  evil  disposed 
persons  to  meet  together  if  she  keeps 
a  house  for  such  purpose  and'  permits 
such  practices. 

Mills    V.    Commonwealth,    5    Ky. 
Opin.  144. 

LIBEL  AND  SLANDER. 

L  WORDS  AND  ACTS  ACTIONABLE 
AND  LIABILITY  THEREFOR. 
§    3.  Malice. 

§    4. In  general. 

§    5. Implied. 

§    6.  Actionable  words  in  general. 


§    7.  Words    imputing   crime   and 

immorality. 
§  19.  Construction     of     language 

used. 
§26.  Repetition. 

III.  JUSTIFICATION     AND     MITIOA- 

TION. 
§  56.  Facts    constituting    justifica- 
tion. 

IV.  ACTIONS. 

(A)  RIGHT  OF  ACTION  AND  DE. 

FEN8ES. 
§  71.  Defenses  in  general. 

(B)  PARTIES,      PRELIMINARY 
PROCEEDINGS,   AND    PLEAD- 
ING. 

§  79.  Declaration,  complaint,  or  pe- 
tition. 

§  80. Form    and    requisites   in 

general. 

§  83. Intent  and  malice. 

S  85. Setting     out     defamatory 

matter. 

§  86. Innuendoes. 

§  90.  Plea  or  answer. 

§  91. Matters  of  defense  in  gen- 
eral. 

§  98.  Amended  and  supplemental 
pleadings. 

(C)  EVIDENCE. 

§  101.  Presumptions    and     burden 

of  proof. 
§  102.  Admissibility. 

§  103. In  general. 

§  104. Intent  and  malice. 

§  111.  Mitigation. 

(D)  DAMAGES. 

§  120.  Ebcemplary. 

§  121.  Amount  awarded. 

(E)  TRIAL,  JUDGMENT,  AND  RE- 

VIEW. 
§  122.  Conduct  of  trial. 
§  123.  Questions  for  jury. 
§  124.  Instructions. 

V.  SLANDER  OF  PROPERTY  OR  TI- 

TLE. 
§  139.  Actions. 

I.     WORDS     AND     ACTS     ACTION- 
ABLE AND  LIABILITY  THERE- 
FOR. 
§3.  Malice. 

§4. In  general. 

Malice  is  an  indlspesable  ingredient 
in  slander,  without  it  there  can  be  no 
slander  in  the  absence  of  evidence  of 
special  damage. 

Croan  v.  Crenshaw,  8  Ky.  Opin. 
745. 
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Malice  upon  a  plea  of  Justification 
filed  as  an  answer  is  not  required  to 
be  proven,  as  such  an  issue  places 
upon  the  defense  the  burden  of  show- 
ing the  truth  of  the  charge  made,  and 
if  he  fails  a  recovery  must  be  had 
against  him. 

Robards   v.   Allen,   10   Ky.   Opin. 
207. 

To  constitute  slander  the  words,  if 
spoken,  must  have  been  spoken  with 
a  malicious  purpose,  and  while  the 
mere  utterance  may  be  prima  facie 
evidence  of  malice,  still  the  presump- 
tion of  malice  may  be  rebutted,  and 
hence  is  not  to  be  conclusively  pre- 
sumed from  the  speaking  of  the  words. 
Sleodd  V.  Jessie,  10  Ky.  Opin.  299. 

§  5. Implied. 

Where  words  spoken  are  in  them- 
selves actionable,  malice  may  be  pre- 
sumed from  their  falsity,  but  this  pre- 
sumption may  be  rebutted  by  evidence. 
Croan   v.   Crenshaw,  8  Ky.  Opin. 
745. 

While  malice  is  an  essential  ingredi- 
ent in  slander,  it  will  be  implied  from 
the  speaking  of  words  falsely  which 
import  slander,  unless  they  are  spoken 
in  the  performance  of  some  public  or 
private  duty. 

Williams    v.    Noel,    8    Ky.    Opin. 
834. 

§  6.  Actionable  words  in  general. 

It  is  not  slander  to  charge  that  one 
has  falsely  taken  an  oath  prescribed 
by  an  unconstitutional  and  void  act  of 
the  legislature. 

Burkett  v.  McCarty,  1  Ky.  Opin. 
100. 

§7.  Words  imputing  crime  and  im- 
morality. 
To  charge  one  with  being  a  thief  is 
actionable,  but  where  such  words  are 
followed  by  others  of  an  explanatory 
nature  showing  that  simply  a  trespass 
has  been  committed,  such  a  charge  is 
not  slanderous. 

Pillow  V.  Duncan,  10  Ky.  Opin.  67. 

The  following  words  spoken  are 
held  not  to  be  actionable:  "By  the 
time  Bill  Pillow  steals  a  few  more 
board  trees  from  me  I  will  be  able  to 

get   another  .     I  am  certain   he 

stole  a  board  tree  from  me.    He  had 


a  tree  of  mine  made  into  boards  with- 
out my  permission.  Can  you  make  it 
out  anything  but  stealing?  It  is  steal- 
ing." 

Pillow  V.  Duncan,  10  Ky.  Opin.  67. 

To  say  of  another  that  'T  will  have 
Parks  indicted  for  forgery  by  the 
grand  Jury,"  is  a  cause  of  action  for 
slander,  as  the  words  carry  with  them 
a  charge  of  a  criminal  natui*e. 

Lenty  v.  Parks,  10  Ky.  Opin.  543. 

An  action  for  slander  will  lie  for  the 
wilful  publication  of  a  false  accusa- 
tion, if  the  charge  imports  that  the  ac- 
cused person  is  guilty  of  a  felony. 
Connor  v.  Bransford,  12  Ky.  Opin. 
399. 

To  charge  that  a  person  is  a  thief 
or  a  thieving  person  is  equivalent  to 
a  specific  charge,  that  he  is  guilty  of 
larceny,  and  such  a  charge  is  slan- 
derous. 

Connor  v.  Bransford,  12  Ky.  Opin. 
399. 

§19.  Construction  of  language  used. 

It  is  a  recognized  rule  in  the  con- 
struction of  words  complained  of  in 
an  action  of  slander,  that  they  should 
be  taken  in  their  obvious  meaning  and 
signification,  and  the  sense  in  which 
they  would  be  understood  by  those 
who  hear  them. 

Thormann  v.  Gormby,  1  Ky.  Opin. 
461. 

Words  charged  to  be  slanderous 
must  be  construed  in  the  same  sense 
that  hearers  of  common  and  reason- 
able understanding  would  receive 
them,  and  when  words  are  not  such 
as  necessarily  import  that  one  has 
been  guilty  of  an  indictable  or  infa- 
mous crime,  and  are  capable  of  two 
constructions,  the  one  importing  guilt 
and  the  other  not,  the  sense  in  which 
the  words  are  used  must  be  left  to 
the  Jury. 

Winstead  v.   Trice,  12  Ky.   Opin. 
590. 

§26.  Repetition. 

Where  defendant  is  not  the  origina- 
tor of  alleged  slanderous  words,  plain- 
tiff is  not  entitled  to  ask  the  Jui*y  to 
consider  the  slander  as  being  as  much 
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of  an  aggravated  character  as  If  the 
defendant  himself  had  originated  it. 
Buchanan  v.  Atkinson,  3  Ky.  Opfn. 
152. 

III.     JUSTIFICATION   AND   MITIGA- 
TION. 

§56.  Facts  constituting  justification. 

Where  the  issue  is  not  in  speaking 

the  words,  but  repeating  a  report,  it 

can  not  go  to  the  full  Justi^cation  of 

the  defendant,  and  defeat  the  action. 

Buchanan  v.  Atkinson,  3  Ky.  Opin. 

152. 


IV.    ACTIONS. 

(A)  RiGHT    OF    ACTION    AND    DE- 

FENSES. 

§71.  Defenses  in  generai. 

It  is  no  defense  in  a  slander  suit 
for  the  defendant  to  show  that  he  was 
angry  when  he  spoke  the  words 
charged. 

Vest  V.  Norman,  10  Ky.  Opin.  754. 

(B)  PARTIES,   PRELIMINARY    PRO- 
CEEDINGS,  AND   PLEADING. 

§79.  Declaration,  complaint,  or  peti- 
tion. 
It  is  sufficient  in  an  action  for  slan- 
der, that  the  petition  charges  that  the 
defendant  imputed  to  her  a  want  of 
chastity. 

Davis  y.  Ralston,  3  Ky.  Opin.  286. 

§80. Form   and    requisites   in   gen- 
eral. 
Allegations   in   a   petition   for  libel 
were  held  not  to  import,  of  themselves, 
a  cause  of  action  against  a  defendant. 
MuUins  V.  Curry,  7  Ky.  Opin.  223. 

To  make  a  petition  for  slander  good 
it  must  be  averred  that  the  words 
charged  to  have  been  spoken  were  ma- 
liciously uttered;  and  it  is  not  suffi- 
cient to  aver  only  that  the  words 
spoken  were  false  and  malicious. 

Vert  V.  Norman,  9  Ky.  Opin.  577. 

Where  words  alleged  are  not  slan- 
derous per  se,  it  is  always  necessary 
to  make  the  petition  sufficient  to  al- 
lege some  pecuniary  damage. 

Miller  v.  Jones,  13  Ky.  Opin.  595. 


•Intent  and  malice. 


§83^ 

A  petition  for  damages  on  account 
of  slander,  to  be  sufficient,  must  aver 
that  the  false  words  spoken  were  ma- 
liciously spoken  of  and  concerning  the 
plaintiff. 

Lenty  v.  Parks,  10  Ky.  Opin.  543. 

§85. Setting    out  defamatory  mat- 
ter. 
To  be  sufficient,  a  petition  for  slan- 
der must  set  out  the  words  spoken, 
and  it  is  not  sufficient  to  allege,  with- 
out setting  out  the  words  spoken,  that 
they  were  to   the  effect  following  or 
purporting,   or   that   the   words   were 
of  certain  tenor,  import  and  effect. 
Miller  V.  Jones,  13  Ky.  Opin.  595. 

§  86. Innuendoes. 

In  an  action  for  slander,  the  words 
of  the  petition  can  not  be  changed  or 
enlarged  by  innuendo. 

Wells   V.    Lacefield,   7    Ky.    Opin- 
io. 

The  plaintiff  in  an  action  of  slander 
can  not,  by  averment,  enlarge  the 
meaning  or  change  the  sense  of  the 
language  actually  used  by  the  defend- 
ant. 

Sleodd  V.  Jessie.  10  Ky.  Opin.  299. 

Words  spoken  of  another,  not  im- 
porting criminality,  are  not  per  se  ac- 
tionable, and  their  meaning  can  not 
be  enlarged  by  alleging  that  the  per- 
son speaking  them  intended  to  charge 
more  than  the  words  on  their  face 
import. 

Burton  v.  Wharton,  10  Ky.  Opin. 
760. 

§  90.  Plea  or  answer. 

An  answer  in  an  action  for  slander, 
which  is  unnecessarily  vulgar  and  of- 
fensive and  evinces  an  entire  want  of 
respect  for  the  court,  should  be 
stricken  from  the  record. 

Wells  V.  Lacefleld,  7  Ky.  Opin.  10. 

An  answer  to  a  petition  charging 
slander,  stating  that  defendant  *'did 
not  speak  of  and  concerning  the  plain- 
tiff the  defamatory  words  alleged  to 
have  been  spoken,  in  manner  and  form 
as  he  has  alleged,"  is  a  sufficient  plea 
of  not  guilty. 

Skaggs  V.  Moore,  5  Ky.  Opin.  788. 

§91. Matters  of  defense  in  generai. 

An  answer  in  a  slander  suit  which 


1353     (§  98) 


LIBEL  AND  SLANDER  IV.  B,  C. 


(§103)     1354 


admits  that  the  slanderous  words  were 
spoken,  but  which  avers  that  the  de- 
fendant only  repeated  words  of  an- 
other, which  at  the  time  he  believed 
were  true,  is  bad  which  fails  to  aver 
that  the  speaking  of  the  words  was 
without  malice. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 

§  98.  Amended  and  supplemental  plead- 
ings. 
When  there  are  several  causes  of 
action  set  up  in  a  petition,  or  one 
cause  is  pleaded  in  two  or  more  para- 
graphs, the  plaintiff  may  strike  out 
any  cause  of  action  at  any  time,  and 
this  will  not  be  an  amendment  enti- 
tling a  party  to  a  continuance. 

Branshaw  v.  Berry,»  10  Ky.  Opin. 
918. 

The  rule  in  slander  is  that  words 
spoken  must  be  proven  substantially 
as  they  are  laid,  since  equivalent 
words  of  slander  will  not  do. 

Sproul  V.  Reed,  10  Ky.  Opin.  841. 

When  it  is  charged  in  a  petition 
for  slander  that  "Dr.  Sproul  signed  my 
name  and  the  name  of  Richard  M. 
Coulter  to  a  note  to  Dr.  Flanagan  for 
the  sum  of  two  hundred  dollars.  I 
never  saw  the  note.  He  signed  it 
without  my  authority  and  without  the 
authority  of  Coulter,"  there  is  a  fatal 
variance  when  the  proof  shows  that: 
"Reed  said  he  had  never  seen  or 
signed  such  note,  and  if  Flanagan  held 
such  note  with  his  name  to  it  his  name 
had  been  forged  either  by  the  plain- 
tiff, Sproul,  or  some  other  person,  that 
said  note  was  a  forgery." 

Sproul  V.  Reed,  10  Ky.  Opin.  841. 

(C)    EVIDENCE. 

§  101.  Presumptions  and  burden  of 
proof. 
It  is  not  incumbent  on  a  defendant 
in  a  slander  suit,  to  prove  the  truth- 
fulness of  the  words  spoken  beyond 
a  reasonable  doubt. 

Ross  V.  Cunningham,  8  Ky.  Opin. 
793. 

Where,  in  a  suit  for  slander,  action- 
able words  are  shown  to  have  been 
spoken,  the  burden  is  then  on  the  de- 
fendant to  show  the  truth  of  the  state- 
ments by  facts  justifying  or  excusing 


them  or  such  as  tend  to  mitigate  the 
damages. 

Oliver  v.  Ewing,  9  Ky.  Opin.  82. 

Where  the  answer  in  a  slander  case 
pleads  that  the  words  spoken  were 
true,  the  burden  is  on  the  defendant 
to  prove  the  fact. 

Callis   V.    Browning,   9   Ky.    Opin. 
878. 

§  102.  Admissibility. 

§103. In  general. 

Where  in  action  for  slander  a  con- 
versation between  the  parties  at  a 
meeting  has  been  permitted  to  go  to 
the  jury  on  the  question  of  motive, 
explanations  offered  by  defendant  at 
such  meeting  was  counted  in  evidence 
on  such  questions. 

Buchanan  v.  Atkinson,  3  Ky.  Opin. 
152. 

Remarks  of  plaintiff  to  a  third  per- 
son, conveying  the  same  meaning  as 
that  imputed  to  defendant,  should  also 
be  permitted  to  go  to  the  jury. 

Buchanan  v.  Atkinson,  3  Ky.  Opin. 
152. 

Conversation  between  parties,  in  an 
action  for  slander,  at  a  meeting,  so- 
licited by  the  plaintiff,  through  her 
agent,  should  be  permitted  to  go  to 
the  jury  to  enable  them  to  form  a  cor- 
rect judgment  as  to  the  motive  of  de- 
fendant. 

Buchanan  v.  Atkinson,  3  Ky.  Opin. 
152. 

The  speaking  of  actionable  words 
import  malice,  and  will  be  regarded, 
prima  facie,  as  malicious;  but  this 
will  not  preclude  the  defendant  from 
showing  the  peculiar  circumstances 
under  which  they  were  spoken,  and 
the  motive,  in  mitigation  of  damages. 
Buchanan  v.  Atkinson,  3  Ky.  Opin. 
152. 

Injury  to  character  is  the  gravamen 
of  an  action  for  slander,  and  goodness 
of  plaintiff's  character  may  always  be 
proven  in  aggravation,  just  as  bad 
character  may  be  shown  in  mitigation. 
Denny  v.  Miller,  8  Ky.  Opin.  144. 

It  is  error  for  the  trial  court  to  per- 
mit witnesses,  over  objections,  to  give 
their  opinion  as  to  the  effect  of  the 
speaking  by  appellant   of  slanderous 
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words,  upon  the  character  and  feel- 
ings of  plaintiff;  but  the  witnesses 
should  have  been  confined  to  the  state- 
ment of  facts,  leaving  the  Jury  to 
form  its  own  opinion  as  to  their  ef- 
fect. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 


§104.. 


-Intent  and  malice. 


In  a  suit  for  slander  it  was  error 
for  the  court  to  exclude  evidence  of- 
fered by  the  defendant  showing  that 
he  had  explained  to  some  persons  that 
the  statements  made  by  him  were 
based  upon  the  fact  that  another  had 
been  guilty  of  the  offense;  as  such 
evidence  would  tend  to  show  that  de- 
fendant had  no  intention  to  injure  the 
plaintiff  and  should  have  been  al- 
lowed. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 

§111.  Mitigation. 

Damages  in  a  slander  suit  may  be 
mitigated  by  showing  that  the  words 
spoken  were  mere  repetition  of  the 
statements  made  by  the  plaintiff  and 
repeated  by  the  defendant,  not  in  mal- 
ice but  believing  them  to  be  true. 
Oliver  V.  Ewing,  9  Ky.  Opin.  82. 

(D)   DAIVIAGES. 

§  120.  Exemplary. 

Where  a  defendant  in  a  slander  suit 

answers   that  the   words  spoken  are 

true,   and  he  fails   in   his   proof,   the 

jury  may  award  punitive  damages. 

Callis   V.   Browning,    9   Ky.   Opin. 

878. 

Punitive  damages  are  always  al- 
lowed in  a  suit  for  slander  for  dam- 
ages to  one's  professional  reputation, 
for  the  reason  that  no  standard  can 
be  fixed  by  which  to  measure  the  dam- 
ages that  may  be  done  to  a  profes- 
sional reputation;  and  hence  an  in- 
struction embodying  such  a  principle 
is  proper. 

Branshaw  v.  Berry,  10  Ky.  Opin. 
918. 

§121.  Amount  awarded. 

In  an  action  for  slander,  which  was 
exceedingly  aggravated,  a  verdict  of 
$8,000  for  damages  was  held  to  be  not 
so  flagrantly  excessive  as  to  indicate 
passion  or  prejudice. 

Dinslor  v.  Fresh,  2  Ky.  Opin.  566. 


(E)   TRIAL,    JUDGMENT,    AND    RE- 
VIEW. 

§  122.  Conduct  of  trial. 

Where  in  an  action  for  slander  the 
defendant  confessed,  by  his  answer, 
the  allegations  of  the  petition,  that 
he  had  imputed  to  the  plaintiff  the 
crime  of  perjury;  it  is  incnmbent  on 
him  to  make  out  the  truth  of  his  jus- 
tification, and  the  exact  form  of  the 
words  containing  the  charge  is  inmia- 
terial;  and  under  such  state  of  facts 
the  defendant  is  entitled  to  introduce 
his  evidence  and  then  to  conclude  the 
argument,  and  this  order  is  not  re- 
versed because  plaintiff  introduced  his 
evidence  first. 

Hensley  v.  Prince,  2  Ky.  Opin.  325. 

§  123.  Questions  for  Jury. 

Where  an  answer  fails  to  deny  the 
uttering  of  the  words  alleged,  but 
avers  that  plaintiff  had  made  state- 
ments prior  to  the  taking  of  the  depo- 
sition entirely  different  from  the  state- 
ments contained  in  the  deposition, 
such  statements  should  go  to  the  jury 
on  the  ground  of  mitigation  and  not 
in  justification. 

Craycraft  v.  Ratcliff,  6  Ky,  Opin. 
635. 

Where  there  is  a  contrariety  of  evi- 
dence in  an  action  for  slander,  the 
question  is  one  peculiarly  within  the 
province  of  the  jury,  and  they  should 
be  instructed  that  if  they  believe,  from 
the  evidence,  that  plaintiff  denied  the 
malice,  and  truthfully  explained  the 
arrest,  its  manner,  and  the  part  he 
took  in  it,  they  should  find  for  him. 
Hensley  v.  Prince,  2  Ky.  Opin.  325. 

§  124.  instructions. 

Where,  in  an  action  for  slander, 
words  spoken  after  the  commencement 
of  suit,  and  which  were  then  action- 
able, were  stated  in  an  amended  peti- 
tion, and  the  speaking  of  these  words, 
as  well  as  those  spoken  before  the  ac- 
tion was  brought,  were  proven  on  the 
trial,  the  court  erred  in  instructing 
the  jury  "that  if  they  believed  from 
the  evidence  that  the  defendant  spoke 
the  words  charged  in  the  amended  pe- 
tition they  should  find  for  the  plain- 
tiff." 

Watt  V.  WhiUow,  1  Ky.  Opin.  213. 
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Defendant  in  an  action  for  slander, 
has  a  right  to  an  instruction  on  the 
jury's  belief  of  the  evidence  presented 
by  him  as  to  his  justification,  and  if 
the  Jury  should  consider  this  as  over- 
balancing plaintiff's  evidence,  they 
should  find  accordingly. 

Hensley   v.   Prince,   2   Ky.    Opin. 
325. 

In  an  action  for  slander,  where  the 
vrords  alleged  to  have  been  spoken, 
were  proved  by  some  of  the  witnesses 
the  court  did  not  err  in  Instructing  the 
jury  that  if  they  believed  from  the  evi- 
dence that  appellant  spoke  the  words 
charged  in  the  petition  of  and  concern- 
ing appellee,  they  must  find  for  him. 
Mayfleld  v.  Crawford,  3  Ky.  Opin. 
440. 

An  instruction  in  an  action  for  slan- 
der was  properly  refused  which  sought 
to  withdraw  from  the  consideration  of 
the  Jury  the  testimony  of  witnesses 
who  proved  the  speaking  of  the  words, 
and  which  directed  the  attention  of 
the  Jury  to  witnesses  who  heard  the 
words  spoken  with  accompanying  ex- 
planations. 

Mayfleld  v.  Crawford,  3  Ky.  Opin. 
440. 

An  instruction  in  a  slander  case  is 
correct  which  said  to  the  Jury  that  if 
the  words  were  spoken  without  malice 
and  in  Jest  and  were  so  understood  by 
those  who  heard  them,  the  law  was 
for  the  defendant. 

Croan  v.   Crenshaw,   8   Ky.   Opin. 
745. 

When  in  defense  of  a  slander  suit 
the  defense  of  Justification  is  pleaded 
and  relied  upon,  it  is  error  for  the 
court  to  charge  the  Jury  that  if  they 
believe  the  slanderous  words  were 
spoken  they  must  find  for  the  plain- 
tiff unless  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that 
the  words  spoken  were  true. 

Ross  V.  Cunningham,  8  Ky.  Opin. 
793. 

In  a  slander  suit  it  is  error  for  the 
court  to  charge  the  Jury  that  if  they 
believe  that  any  of  the  actionable 
words  charged  were  spoken  malicious- 
ly they  must  find  damages  in  plain- 
tiff's favor,  not  exceeding  the  sum 
claimed  by  him;  for,  notwithstanding 


the  words  were  spoken,  the  defendant 
is  entitled  to  overturn  or  rebut  the 
charge  that  the  words  were  spoken 
maliciously;  since  malice  in  an  action 
of  slander  is  an  essential  ingredient, 
and  is  a  question  of  fact  for  the  Jury. 
Goode  V.  Wall,  9  Ky.  Opin.  887. 

The  question  of  malice  is  with  the 
Jury   and  not  the   court,  and  an  in- 
struction that  malice  is  Implied  from 
certain  proven  facts  is  erroneous. 
Sleodd  V.  Jessie,  10  Ky.  Opin.  299. 


V.     SLANDER    OF    PROPERTY    OR 

TITLE. 

§  139.  Actions. 

The  slander  of  the  title  of  appellant 
by  appellee  is  a  claim  for  unliquidated 
damages  which  can  not  be  off-set 
against  a  claim  on  contract. 

Deland  v.  Allen,  2  Ky.  Opin.  224. 


LICENSES. 

I.  FOR    OCCUPATIONS    AND   PRIVI- 

LEGES. 

§   2.  Power  to  license  or  tax. 

§    6. Delegation  of  power. 

§  10.  Subjects  of  license  or  tax. 

§  14. Vehicles    and    means    of 

transportation. 

§  16. Dealings  in  particular  ar- 
ticles. 

§  27.  License  fees  and  taxes. 

§  32. ^Payment  and  collection. 

II.  IN    RE5SPECT    OF    REAL    PROP- 

ERTY. 
§  43.  Nature  of  license  in  general. 
§  53.  Transfer  of  rights. 
§  57.  Revocation. 
§  59. Right  to  revoke. 

See  Intoxicating  Liquors,  IV. 

Brokers'  license,  see  Brokers,  §  3. 

Peddlers'  license,  see  Hawkers  and 
Peddlers,  §  2. 

To  keep  tavern,  see  Intoxicating  Liq- 
uors, §  59. 

To  manufacture  and  sell  patented  ar- 
ticles, see  Patents,  §  212. 

To  sell  intoxicating  liquors,  see  In- 
toxicating Liquors,  IV. 

Transfer  of  liquor  license,  see  Intoxi- 
cating Liquors,  §  103. 
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I.  FOR    OCCUPATIONS  AND   PRIVI- 
LEGES. 

§2.  Power  to  license  or  tax. 

§6. Delegation  of  power. 

An  occupation  tax  on  attorneys  at 
law,  which  is  not  shown  to  be  dispro- 
portionate to  that  borne  by  tradesmen 
and  professional  men  generally  for  the 
same  purpose,  is  a  legal  exercise  of 
the  taxing  power. 

Woodruff  V.  City  of  Louisville,  6 
Ky.  Opin.  230. 

§  10.  Subjects  of  license  or  tax. 
§  14. Vehicles  and  means  of  trans- 
portation. 
Under  Act  March  21,  1871,  amending 
the  city  charter  of  Louisville,  permit- 
ting it  to  impose  a  license  on  express 
companies  for  doing  business  in  the 
city,  the   payment  of  $1,000  state  li- 
cense fee  as  provided  by  Act  March, 
1870,    does   not    exempt   the    express 
company  from  complying  with  the  city 
ordinance  imposing  a  license  tax. 
Adams  Express  Co.  v.  City  of  Lou- 
isville, 7  Ky.  Opin.  355. 

§  16. Dealings  in  particular  articles. 

The  power  to  pass  an  ordinance  to 
license  and  exact  an  annual  tax  from 
vendors  of  milk  using  a  milk  wagon 
or  other  vehicle  for  delivering  their 
milk  to  customers  in  a  city  must  be 
derived  from  a  direct  legislative 
grant;  and  the  city  of  Lexington,  not 
having  received  such  a  grant,  has  no 
power  to  pass  such  an  ordinance. 
Mayher  v.  City  of  Lexington,  10 
Ky.  Opin.  641. 

§27.  License  fees  and  taxes. 

In  a  suit  for  the  restitution  of  li- 
cense fee  wrongfully  collected,  the  pe- 
tition is  bad  when  it  fails  to  allege 
that  the  general  council  enacted  no 
other  ordinance  on  the  same  subject, 
and  that  it  failed  to  adopt  and  ratify 
the  action  of  the  inspector. 

Adams  Express  Co.  v.  City  of  Lou- 
isville. 5  Ky.  Opin.  198. 

§32. Payment  and  collection. 

Where  a  city  undertakes  to  grant 
a  license,  takes  the  money  of  the  ap- 
plicant for  such  license  and  agrees  to 
issue  one  to  him,  but  fails  to  do  so, 
he  may  recover  such  money  from  the 
city. 

City   of   Owensboro   v.   Elder,    11 
Ky.  Opin.  246. 


II.     IN  RESPEXJT   OF  itEAL 
PROPERTY. 

§43.  Nature  of  license   in  general. 

A  license  from  a  stranger  to  enter 
on  land  is  not  a  cause  of  action 
against  the  actual  occupant,  but  is 
only  matter  of  defense  against  an  ac- 
tion for  having  entered. 

Kelly  v.  Kelly,  1  Ky.  Opin.  328. 

§  53.  Transfer  of  rights. 

A  contract  not  in  the  nature  of  a 
lease,  but  in  the  nature  of  a  license, 
imports  trust  and  confidence  in  the  ex- 
ercise of  rights  by  the  licensee,  and 
such  rights  can  not  be  delegated  or 
assigned  as  in  case  of  an  ordinary 
lease. 

Thomas  v.  McGuire,  10  Ky.  Opin. 
633. 

§57.  Revocation. 

§59. Right  to  revoke. 

Where  one  consents  that  another 
may  so  erect  his  house  that  the  cor 
nice  hangs  over  the  other's  land,  it 
amounts  to  a  license,  and  when  the 
owner  of  the  building  expends  his 
money  in  its  erection  on  the  faith  of 
the  permission  given,  the  other  is 
estopped  by  his  own  act  and  will  not 
be  allowed  to  revoke  such  permission. 
Jar  vis  v.  Satterwhite,  11  Ky.  Opin. 
167. 


LIENS. 

§  1.  Nature  and  incidents  in  gen- 
eral. 

§    2.  Creation  by  contract 

§    3. Ebcpress. 

9    7.  Equitable  liens. 

§    8.  Statutory  liens. 

§  11.  Subject-matter  to  which  lien 
attaches. 

§  12.  Priorities. 

§  16.  Waiver,  loss  or  discharge. 

§  17.  Enforcement. 

1 18. In  general. 

§  22. Actions. 

See  Mechanics'  Laens;  Patents,  X.  C: 
Sales,  S  82;  Vendor  and  Purchaser. 
5  337. 

Attachment  lien,  see  Attachment. 
§§  177,  178. 

Attorney's  lien,  see  Attorney  and  Cli- 
ent, IV,  B. 
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Chattel    mortgage    lien,    see    Chattel 

Mortgages,  §  133. 
Court  officers   have   no   lien   for  fees 

on  subject-matter  of  litigation,  see 

Counties,  §  68. 
EZxtinguishment   of   lien,    see    Chattel 

Mortgages,  §   133. 
For  dower  interest,  see  Dower,  §  116. 
For  improvements  made  by  sub-lessee, 

see  Landlord  and  Tenant,  §  157. 

For  labor  and  supplies  to  railroad,  see 
Railroads,  §  159. 

For  money  advanced,  see  Sales, 
VII,  B. 

For  municipal  assessments,  see  Mu- 
nicipal Corporations,  §  519. 

For  public  improvement,  see  Munici- 
pal Corporations,  §  525. 

For  purchase-money  at  tax  sale,  see 
Taxation,  §  740. 

For  state  taxes  superior  to  lien  for 
municipal  assessment,  see  Municipal 
Corporations,  §  268. 

Judgment  liens,  see  Judgment,  XV. 

Landlord's  lien,  see  Landlord  and  Ten- 
ant, VIII,  C,  §  328. 

Mortgage  lien,  see  Mortgages,  III,  D, 

Of  agent,  see  Principal  and  Agent, 
§  90. 

Of  attorney,  see  Attorney  and  Client, 
IV,  B. 

Of  bank  on  stock  not  paid  for,  see 
Banks  and  Banking,  §  42. 

Of  brokers,  see  Brokers,  IV. 

Of  creditor,  see  Assignments  for  Bene- 
fit of  Creditors,  §  334. 

Of  execution,  see  Execution,  IV, 
§§  106,  107. 

Of  garnishment,  see  Garnishment,  V, 
§  112. 

Of  levy  of  taxes  for  city  purposes,  see 
Municipal  Corporations,  §  975. 

Of  partner  on  partnership  real  estate, 
see  Partnership,  §  309. 

Of  purchaser  at  tax  sale,  see  Taxation, 

§  732. 
On  goods  sold,  see  Sales,  §  227. 
Priority  between  attachment  liens,  see 

Attachment,  §  179. 

Priority  between  attachment  Hen  and 

attorney's    lien,    see    Attorney    and 

Client,  §  184. 
Priority  between  attachment  and  other 

liens,    see   Attachment,   §§    23,   180, 

286. 
Priority  between  chattel  mortgage  and 

other  liens,  see  Chattel  Mortgages, 

§  138. 


Priority  of  lien  for  money  advanced 
over  vendor's  lien,  see  Sales,  §  308. 

Priority  of  liens,  see  Attachment, 
§§  178,  254. 

Priority  of  purchase-money  mortgage, 
see  Vendor  and  Purchaser,  §  260. 

Tax  liens,  see  Taxation,  VI,  §  509. 

Under  bill  of  sale,  see  Sales,  §  137. 

Vendor's  lien,  see  Vendor  and  Pur- 
chaser, VI,  A. 

Waiver  of  landlord's  lien,  see  Land- 
lord and  Tenant,  §  254. 

§1.  Nature  and  incidents  in  general. 

A  lien  is  a  right  to  retain  property 
until  some  charge  upon  it  is  paid,  and 
may  be  legal  or  equitable;  and  the 
seller's  lien  upon  goods  for  their  price, 
is  a  legal  lien  and  is  founded  on  pos- 
session. 

Davis  &  Co.  V.  Rice  &  Co.,  4  Ky. 
Opin.  132. 

An  agreement  by  the  owner,  in  a 
suit  between  the  owner  of  a  vessel  and 
a  lien  holder,  to  recognize  the  exist- 
ence of  the  lien  and  pay  the  same  by 
way  of  compromise,  does  not  admit 
the  validity  .of  such  lien  in  an  action 
for  breach  of  covenants. 

Porter's    Admr.    v.    Castleman,    8 
Ky.  Opin.  19. 

A  lien  good  between  the  parties  is 
good  against  purchasers  from  or  cred- 
itors of  the  person  creating  the  lien, 
where  they  have  notice  of  it  before 
they  have  acquired  a  legal  right  to 
the  thing  in  lien  or  its  proceeds. 

Hoe  &  Co.  V.  Bullock,  10  Ky.  Opin. 
724. 

§2.  Creation  by  contract. 

Where  a  lien  has  been  created  on 

goods  by  contract,  purchasers  of  the 

goods  will  not  be  affected  thereby  in 

the  absence  of  notice  of  the  lien. 

Morris   v.   Hayner   &    Dunlevy,   4 

Ky.   Opin.  556. 


§3.. 


•Express. 


Where  money  is  shown  to  have 
been  borrowed  to  pay  for  the  land 
sought  to  be  subjected,  and  it  was 
agreed  that  the  lender  should  have  a 
lien  upon  the  land  for  its  repayment, 
as  between  the  parties  the  lender  has 
such  a  lien  as  to  deprive  the  borrow- 
er of  his  right  to  claim  a  homestead 
as  against  the  debt. 

Denny  v.  McAtee's  Admr.,  11  Ky. 
Opin.  194. 
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§7.  Equitable  Mens. 

Where  one  holds  an  equitable  Hen 
on  property,  no  notice  Is  necessary  of 
same,  to  a  purchaser  of  a  subsequent 
and  subordinate  equity. 

Gates  V.  Green,  4  Ky.  Opln.  495. 

Taxes  are  not  debts,  and  the  rule  Is 
not  applicable  that  where  one  has  a 
lien  upon  two  funds  and  another  has 
a  Hen  upon  only  one  of  them  the 
chancellor  will  require  the  first  Hen- 
holder  to  exhaust  his  claim  against 
the  fund  on  which  he  has  an  exclusive 
lien  before  resorting  to  the  other. 
Husbands  v.  City  of  Paducah,  12 
Ky.  Opln.  201. 

§8.  Statutory  Hene. 

The  unpaid  purchase  money  on  land 
is  prior  to  a  widow's  Interest  in  her 
husband's  real  estate  as  devisee. 
Payton    v.    Stagner,   2   Ky.    Opln. 
385. 

The  allegations  of  a  petition,  which 
are  verified  by  oath  and  which  are 
sufficient  to  authorize  an  attachment, 
creates  a  lien  by  statute  from  the  time 
of  the  arrest  of  a  defendant  for  rob- 
bery of  the  effects  of  appellant,  and 
he  could  prosecute  a  civil  action  to 
enforce  the  Hen. 

Rhodus  V.  Ogg,  1  Ky.  Opln.  436. 

There  is  a  most  Important  distinc- 
tion between  equitable  Hens,  to  secure 
purchase  money,  where  the  legal  title 
has  been  conveyed  and  where  the  legal 
title  has  been  reserved  until  the  pur- 
chase money  has  been  paid.  In  the 
former  case,  he  has  parted  with  both 
the  legal  and  equitable  title;  In  the 
latter  he  retains  the  legal  title  as  se- 
curity for  the  purchase  money. 

Harlan's  Admr.  v.  Brown,   1  Ky. 
Opln.  291. 

A  purchase  money  note,  carrying 
specific  instalments  of  Interest  to  be 
paid,  being  secured  by  a  Hen  on  the 
land,  the  accrued  interest  thereon  is 
an  Incident  secured  and  protected  by 
aU  safeguards  which  surrounds  and 
secures  the  principal,  and  a  Hen  at- 
taches for  such  interest,  though  the 
principal  be  not  due.  I 

Tlnsley  v.  Fielder's  Admr.,  2  Ky. ' 
Opln.  229. 

Where  certain  specific  creditors 
have    by   a   special    statute,    liens   on 


steamboats  for  their  debts,  and  for 
other  debts  of  their  owners  the  boats 
may  be  seized  and  sold  under  the 
general  law  on  the  subject;  and  a 
custom  of  a  particular  place  which 
secures  to  creditors  of  the  actual  own- 
ers of  steamboats  preferred  liens  on 
such  boats  for  the  price  of  produce,  or 
other  articles  sold  to  said  owners,  to 
be  transported  as  freight,  or  to  earn 
freight,  is  reasonable  and  just;  while 
to  make  them  liable  by  special  lien,  or 
otherwise,  for  the  debts  of  persons 
not  the  owners,  would  be  unreason- 
able. 

Fowler-Mills  &  Co.  v.  Smedley,  2 
Ky.  Opln.  389. 

The  statutes  give  no  lien  on  a 
steamboat  to  which  goods  and  sup- 
plies are  sold  for  speculation  by  the 
parties  or  to  enable  the  boat  to  earn 
freight. 

Fowler-Mills  &  Co.  v.  Smedley,  2 
Ky.  Opln.  389. 

Where  money  is  loaned  for  and  ap- 
plied to  the  business  of  manufactui^ 
ing  in  which  the  debtor  was  engaged, 
it  comes  within  the  lien  statute  and 
is  superior  to  the  claim  of  an  attach- 
ing creditor. 

Goodnight  v.  Adsit,  11  Ky.  Opin. 
157. 

§11.  Subject-matter  to  which  lien  at- 
taches. 
The  mere  deposit  of  title  papers  can 
not  create  a  lien  or  operate  as  a  mort- 
gage, as  in  England,  to  give  one  cred- 
itor preference  over  another. 

Hughes   V.    Hughes.    5    Ky.   Opin. 
374. 

§12.  Priorities. 

Although  a  biU  of  sale  in  which  a 
lien  has  been  reserved  has  not  been 
recorded,  it  is  superior  to  the  lien  of 
a  subsequent  mortgagee  who  had 
actual  notice  of  the  unrecorded  lien. 
Young  &  Reasor  v.  Henry,  2  Ky. 
Opin.  140. 

Where  the  owner  of  a  one-half  in- 
terest in  a  saw-mill  sold  it,  the  pur- 
chaser assigning  two  notes  to  him  and 
executing  his  own  note  to  him  for  the 
purchase-money,  and  also  executing  a 
paper  to  him  as  follows :  "And  on  this 
last  note  the  said  James  W.  Morford 
is  to  hold  a  lien  on  the  mill  until  paid 
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for,  and  the  aforesaid  James  O.  Brown- 
ing (purchaser)  can  not  bargain  and 
sell  and  give  a  clear  title  until  all 
claims  are  settled/'  it  is  held  that 
such  a  lien  is  superior  to  the  claim  of 
judgment  creditors  who  purchased 
said  interest  after  they  had  read  the 
above  named  lien  and  had  knowledge 
of  said  lien. 

Morford  v.  Browning,  11  Ky.  Opin. 
186. 

§16.  Waiver,  loss,  or  discharge. 

The  giving  of  a  note  for  the  Inter- 
est on  a  lien,  is  not  a  new  debt,  but 
the  legal  inurement  of  the  lien  debt, 
and  an  endorsed  credit,  and  the  tak- 
ing of  personal  security  without  other 
evidence  of  actual  acceptance  as  par- 
tial payment,  can  not  be  considered 
as  a  release  of  the  lien  pro  tanto. 

Styles  V.  Riley,  4  Ky.  Opin.  396. 

Where  the  vendor  releases  his  lien 
to  enable  the  vendee  to  raise  money 
by  mortgage  to  pay  on  the  property 
sold,  while  the  lien  can  be  enforced 
as  against  the  vendee,  it  is  effectually 
waived  as  against  creditors  or  pur- 
chasers. 

Carpenter's  Exr.  v.  Keams,  12  Ky. 
Opin.  9. 

§  17.  Enforcement. 

§  18. In  general. 

Where  the  allegations  in  an  an- 
swer show  that  the  defendant  Is 
seeking  to  enforce  an  agreemnt  for 
payment  of  a  lien  owing  on  the  same 
land,  by  one  of  the  plaintiffs,  it  is 
improper  to  sustain  a  demurrer  there- 
to. 

Bowman   v.   Norton   Bros.,   3   Ky. 
Opin.  157. 

It  is  error  for  the  court  to  decree 
a  sale  of  property  covered  by  an  al- 
leged lien,  where  such  lien  is  denied 
and  not  sufficiently  proved. 

Murphy    v.    Nelson,    1    Ky.    Opin. 
77. 

In  a  suit  to  enforce  a  lien,  and  to 
enforce  a  specific  execution  of  a  con- 
tract, the  plaintiff  may  perfect  his  title 
during  the  progress  of  the  case. 

Youell  V.  Gaines,  1  Ky.  Opin.  163. 

In  a  conveyance  of  lands,  specifying 
partial  payments,  the  express  reserva- 
tion of  a  Hen  as  an  indemnity  for  the 


payment  of  one  of  the  notes  for  unpaid 
purchase  money,  and  the  failure  to 
make  a  similar  provision  for  the  other 
notes  for  which  specific  collateral  of 
personalty  was  designated,  is  held  to 
be  a  waiver  of  the  lien  on  the  estate 
conveyed  as  to  the  notes  secured  by 
collateral. 

Tinsley  v.  Fielder's  Admr.,  2  Ky. 
Opin.  229. 

Liens  created  by  statute  can  not, 
as  against  creditors  or  innocent  pur- 
chasers, be  enforced,  unless  the  sta- 
tute has  been  complied  with;  and 
where  no  lien  is  reserved  in  a  deed  to 
secure  the  payment  of  interest  on  the 
balance  of  purchase  money  the  ven- 
dor has  no  lien  for  such  purposes. 
Vincent  v.  Duff,  10  Ky.  Opin.  560. 


§22.- 


-Actions. 


Where  there  are  senior  and  junior 
liens  on  the  same  real  estate,  and  the 
senior  lien  holder  sues  to  foreclose, 
the  juior  lien  holders  are  entitled  to 
be  made  parties  if  they  ask  to  be,  and 
may  file  cross-petitions  to  recover  on 
their  own  liens,  but  they  are  not  en- 
titled to  file  answers  to  the  petition 
of  the  senior  lien  holder  and  defend 
his  suit. 

Carrico  v.  Greenwell,  8  Ky.  Opin. 
293. 

Where  a  plaintiff,  having  knowledge 
and  notice  of  the  character  of  an- 
other's lien,  does  not  even  aver  that 
he  is  ignorant  of  the  extent  and  na- 
ture of  a  defendant's  lien,  or  that  he 
has  no  lien  or  claim,  such  petition  im- 
poses no  duty  on  the  defendant  to  set 
up  his  lien,  and  a  judgment  on  such  a 
petition  will  not  prevent  such  dje- 
fendant  lienholder  from  asserting  his 
lien  in  another  action. 

Cubberly  v.  Lyons,  10  Ky.  Opin. 
712. 


LIFE  ESTATES. 

§  3.  Creation  and  existence  in  gen- 
eral. 

§  17.  Repairs  and  improvements. 

§  18.  Taxes  and  assessments. 

§  23.  Sales  and  conveyances  by 
life  tenants. 

§  27.  Sale  of  property  under  order 
of  court. 
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See  Deeds,  §  129;  Dower;  Homestead; 

Remainders;  Wills,  §  613. 
With  power  of  sale,  see  Wills,  §§  613, 

616. 

§  3.  Creation  and  existence  In  general. 
Where  a  testator  gave  to  his  daugh- 
ter a  certain  share  of  his  estate,  pro- 
viding that  it  should  be  held  "her 
separate  estate  for  her  sole  separate 
use  and  benefit,  free  from  the  control 
of  her  husband,  James  D.  Blakely,  or 
any  liability  for  his  debts,  and  at  the 
death  of  said  Virginia  K.  Blakely  (said 
daughter),  all  of  said  property  is  to 
go  to  and  belong  to  the  heirs  of  her 
body,"  such  language  was  held  to  give 
the  daughter  a  life  estate  only,  with 
remainder  to  her  children. 

Blakely  v.  Bryant's  Admr.,  12  Ky. 
Opin.  161. 

Where  one  dies  the  owner  in  fee  of 
real  estate,  leaving  two  children  and 
a  widow,  and  the  land  is  partitioned 
between  the  children  and  the  mother, 
and  deeds  are  made,  the  grant  to  the 
widow,  **Sarah  Ann  Moss,  her  heirs 
and  assigns  forever,  during  her  life 
to  have  and  to  hold  the  same  to  Sarah 
Ann  Moss,  her  heirs  and  assigns,  for- 
ever," she  takes  a  life  estate  only. 
Moss  V.  Hunter.  12  Ky.  Opin.  484. 

§  17.  Repairs  and  improvements. 

A  tenant  for  life  has  no  right  to 
compensation  for  improvements  made 
upon  land  in  which  he  has  only  a  life 
estate,  and  no  recovery  can  be  had  by 
the  tenant  during  his  occupancy  of 
the  land  or  by  his  heirs  or  representa- 
tives after  his  death. 

Butner  v.  Cook,  5  Ky.  Opin.  195. 

A  tenant  for  life  can  not  expend 
money  in  building  upon  the  land,  and 
charge  it  on  the  estate  in  remainder 
or  make  it  a  personal  charge  against 
the  remainderman. 

Johnson  v.  Stewart,  10  Ky.  Opin. 
270. 

§18.  Taxes  and   assessments. 

The  life  tenant  has  the  right  to  the 
enjoyment  of  the  estate  and  is  liable 
for  the  taxes  on  the  estate,  and  the 
interest  of  the  remainderman  can  not 
be  sold  for  taxes  until  the  estate  of 
the  life  tenant  is  exhausted;  and  be> 
fore  the  fee  simple  is  liable  for  sale 
it  must  appear  that  the  life  estate  is 


I  insufficient,  and   that  the  life  tenant 
has  no   other  property  out  of  which 
I  the  taxes  could  be  made. 
I         Dumesnil  v.  City  of  Louisville,  11 
I  Ky.  Opin.  180. 

I  §  23.  Sales    and    conveyances    by    life 

I  tenants. 

,      Unsupported  testimony  of  grantees 

I  of  a  life  estate  in  land  that  they  be- 
lieved that  the  deed  conferred  on 
them  the  power  to  mortgage  or  sell 
the  property,  w^as  held  sufficient  to 
rebut  the  presumption  of  fraud  on 
their  part  in  the  sale  of  the  propeitj 
which  they  had  no  right  to  sell. 

I         Weisenberger    v.    Groebe,    7    Ky. 

I  Opin.  72. 

I  A  life  estate  Is  restricted  to  the  use 
I  of  the  donee,  and  can  not  be  disposed 
of,  even  with  a  power  conferred  to 
"give  to  whom  and  when  she  pleases," 
to  one  of  the  residuary  legatees  ex- 
clusively; since  the  right  to  dispose 
of  the  estate,  means  so  much  thereof 
as  may  be  consumed  for  the  devisee's 
own  use. 

Price  V.  Gix,  2  Ky.  Opin.  418. 

Where  a  father  conveys  his  real 
estate  as  a  life  estate  to  his  son  and 
fee  simple  to  the  children  of  the  son, 
all  for  love  and  affection,  and  the  son 
afterwards  conveys  such  land  back  to 
the  father,  the  father  has  only  an  es- 
tate for  the  life  of  his  son  and  can 
convey  no  greater  estate  than  he  has. 
Adkins  v.  Adkins,  13  £[y.  Opin. 
971. 

§27.  Sale  of  property  under  order  of 
court. 
Where  an  estate  is  held  in  trust  for 
the  life  tenant,  and  the  trustees  have 
died  and  the  life  tenant  brings  suit 
for  the  sale  and  reinvestment  of  the 
proceeds  of  the  land,  the  court  wiU 
authorize  the  sale  and  reinvestment, 
upon  the  appointment  and  consent  of 
the  trustee  of  the  property,  and  upon 
proof  that  it  will  be  beneficial  to  the 
parties  concerned. 

Lowry  v.  Morgan,  6  Ky.  Opin.  465. 

» 

Where  real  estate  is  held  by  one  for 
life  and  by  others  In  remainder,  under 
a  sale  made  for  taxes,  the  purchaser 
can  not  hold  the  interest  of  the  re- 
maindermen, since  the  life  tenant  is 
alone  liable  for  the  taxes,  and  if  the 
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purchaser   at   tax   sale   obtained   any 
title  it  was  but  the  life  estate. 
Ellis  V.  Hite,  10  Ky.  Opin.  475. 

Real  estate  in  which  a  particular 
estate  and  remainder  exists  may  be 
sold  for  reinvestment  in  other  lands, 
although  the  power  of  alienation  is 
forbidden,  and  this  under  the  general 
principle  that  authorizes  a  trustee  and 
life  tenant  to  preserve  the  property; 
but  such  a  sale  can  only  be  authorized 
when  the  facts  are  alleged  in  the  peti- 
tion and  proved,  showing  that  the  sale 
will  benefit  the  parties  interested,  but 
failure  to  make  such  allegations  will 
not  render  the  sale  void. 

Buddeke  v.  Clay,  12  Ky.  Opin.  335. 


LIFE  TABLES. 

Admissibility  of,  see  Evidence,  §  364. 

LIMITATION  OF  ACTIONS. 

I.  STATUTES  OF  LIMITATION. 

(A)  NATURE,      VALIDITY,      AND 

CONSTRUCTION  IN  GEN- 
ERAL. 

§   2.  What  law  governs. 

§    4.  Validity  of  statutes. 

§  5.  Construction  of  limitation 
laws  in  general. 

§  10.  Persons  as  against  whom 
limitation  is  available. 

§  11.  Limitation  as  against  state, 
municipality,  or  public  offi- 
cers. 

§  12.  Person  who  may  rely  on  limi- 
tations. 

(B)  LIMITATIONS      APPLICABLE 

TO  PARTICULAR  ACTIONS. 

§  19.  Recovery  of  real  property. 

§  20.  Recovery  of  personal  prop- 
erty. 

§  21.  Contracts  in  general. 

§  22.  Sealed  instruments. 

§  23.  Written  contracts. 

§  25. Instruments  for  payment 

of  money. 

§  26.  Oral  contracts. 

§  27. Express. 

§  29.  Accounts. 

§  31.  Injuries  to  the  person. 

§  34.  Liabilities  created  by  stat- 
ute. 

§  36.  Equitable  actions  and  reme- 
dies in  general. 


§  37.  Relief  on  ground  of  fraud  or 

mistake. 
§  39.  Actions   or   proceedings   not 

specially  provided  for. 
§  41.  Set-offs,    counterclaims,    and 
cross-actions, 
n.  COMPUTATION    OF    PERIOD    OF 
LIMITATION. 

(A)  ACCURAL  OF  RIGHT  OF  AC- 

TION OF  DEFENSE. 

§  43.  Causes  of  action  in  general. 

§  44.  Title  to  or  possession  of  real 
property. 

§  46.  Contracts  in  general. 

§  48.  Instruments  for  payment  of 
money. 

§  55.  Torts. 

§  60.  Equitable  actions  and  reme- 
dies. 

(B)  PERFORMANCE     OF     CONDI- 

TION,    DEMAND,    AND     NO- 
TICE. 
§  66.  Demand. 

(C)  PERSONAL  DISABILITIES 

AND  PRIVILEGES. 

§  72.  Infancy. 

§  73.  Coverture. 

§  74.  Insanity  or  other  incompe- 
tency. 

(D)  DEATH     AND     ADMINISTRA- 

TION. 
§  83.  Death  of  person  liable. 

(E)  ABSENCE,    NON-RESIDENCE, 

AND  CONCEALMENT  Oh 
PERSON  OR  PROPERTY. 

§  85.  Departure  after  accrual  of 
cause  of  action. 

§  86.  Non-residence. 

(F)  IGNORANCE,         MISTAKE, 

TRUST,  FRAUD,  AND  CON- 
CEALMENT OF  CAUSE  OF 
ACTION. 

§  95.  Ignorance  of  cause  of  action. 

§  98.  Fraud  as  ground  for  relief. 

§  99. In  general. 

(H)  COMMENCEMENT  OF  AC- 
TION OR  OTHER  PROCEED- 
ING. 

§  115.  Mode  of  computation  of 
time  limited. 

§  117.  Proceedings  constituting 
commencement  of  action. 

§  118. In  general. 

§  127.  Amendment  of  pleadings, 
in.  ACKNOWLEDGMENT,         NEW 
PROMISE,    AND    PART    PAT^- 
MENT. 

§  140.  Acknowledgment  or  new 
promise. 

§  141. Nature  in  general. 
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§  145. Form   and   requisites   in 

general. 

§  149. Qualifications  and  condi- 
tions. 

§  152.  Part  payment. 

IV.  OPERATION    AND    EFFECT    OF 

BAR  BY  LIMITATION. 
§  165.  Operation   as    to    rights   or 

remedies  in  general. 
§  171.  Persons    to    whom    bar    is 

available 

V.  PLEADING.     EVIDENCE,     TRIAL, 

AND  REVIEW. 
§  176.  Pleading  in  anticipation  of 

defense. 
§  178. Sufficiency  of  allegations 

in  general. 
S  179. Matters  avoiding  bar  of 

statute. 
§  180.  Demurrer  or  motion  raising 

defense. 
§  181.  Pleading  statute  as  defense. 
§  183. Sufficiency  of  denials  and 

allegations. 
§  186.  Pleading  in  avoidance  of  de- 
fense. 
§  192. Matters  avoiding  bar  of 

statute. 
§  193.  Issues,  proof,  and  variance. 

See  Curtesy;  Laches;  Mortgages, 
§  425 ;  Trusts,  §  17. 

Action  for  relief  from  fraud,  see 
Fraud,  §  38. 

Action  on  account  between  landlord 
and  tenant,  see  Landlord  and  Ten- 
ant, §  227. 

Action  on  bond,  see  Principal  and 
Surety,  §  149. 

Action  on  continuing  trust,  see  Prin- 
cipal and  Surety,  §  190. 

Action  to  set  aside  fraudulent  convey- 
ances, see  Fraudulent  Conveyances, 
§248. 

Concealment  as  affecting  running  of 
statute,  see  Fraud,  §  38. 

Of  action  against  corporation,  see  Cor- 
porations, §  504. 

Plea  of  limitations,  see  Principal  and 
Surety,  §  137. 

Pleading  statute  against  cestui  que 
trust,  see  Trusts,  §  365. 

Set-off,  see  Set-off  and  Counterclaim, 

§1. 
Sufficiency  of  acknowledgment  to  take 

accounts  out  of  statute,  see  Account, 

§19. 
When   statute  begins  to   run   against 

married  women,   see   Husband  and 

Wife,  $  220. 


I.   STATUTES   OF   LIMITATION. 

(A)   NATURE,  VALIDITY,  AND  CON- 
STRUCTION   IN   GENERAL. 

§  2.  What  law  governs. 

The  law  of  this  state  governs  when 
a  suit  is  brought  here  on  a  note  «:e- 
cuted  in  Ohio,  as  to  whether  our  stat- 
ute of  limitations  applies. 

Ehrman  v.  Stoll,  10  Ky.  Opin.  592. 

§4.  Validity  of  statutes. 

A  retrospective  limitation  to  actions, 

allowing  reasonable  time  to  sue,  does 

not    either    impair   the   obligation  of 

contracts  or  divest  any  vested  right 

Stewart  v.  B^nch,  3  Ky.  Opin.  585. 

§  5.  Construction  of  limitation  laws  in 

general. 
The  effect  of  Act  February  12,  1869 
(1  Sess.  Acts  1869-72),  was  not  to  re- 
vive and  give  effect  to  fee  bills  which 
under  existing  law  had  ceased  to  be 
collectible,  but  the  legislative  inten- 
tion was  to  extend  the  period  within 
wnlch  fee  bills  not  already  barred 
might  be  enforced. 

McAlister  v.  Carmen,  6  Ky.  Opin. 

72. 

The  statutory  bar  had  become  com- 
plete before  the  act  was  passed,  and 
it  is  not  to  be  assumed  that  the  legis- 
lature intended  to  revive  rights  barred 
at  the  time  of  the  enactment. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

The  statutory  bar  provided  for  by 
chapter  63,  Rev.  StaL,  did  not  embrace 
a  pre-existing  cause  of  action. 

Mattingly   v.    Helm,    1    Ky.   Opin. 
582. 

§  10.  Persons  as  against  whom  limita- 
tion is  available. 
Where  the  commonwealth  having  a 
Judgment,  with  an  execution  returned 
no  property  found  against  C,  seeks  by 
equitable  action  to  subject  a  debt  ow- 
ing by  H  to  C,  its  debtor,  to  the  satis- 
faction of  that  debt,  and  the  statute 
of  limitation  having  been  pleaded  by 
appellee,  and  court  below  adjudged 
the  debt  of  H  to  C  barred;  whatever 
would  bar  C  would  bar  the  Common- 
wealth. 

Commonwealth      v.       Cromwell's 
Admr.,  4  Ky.  Opin.  275. 
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A  substitution  of  new  notes  for  old 
ones,  where  none  of  the  principal  is 
paid,  is  a  continuance  of  the  loan,  and 
the  statute  of  limitations  will  not  bar 
a  recovery  of  any  usury  paid  thereon. 
North  y.  Haggin's  Admr.,  2  Ky. 
Opin.  474. 

Gen.  Stats.  1883,  art.  6,  §  3,  pro- 
vides that  a  surety  for  an  executor, 
administrator,  guardian  or  curator,  or 
sheriff  to  whom  a  dece$lent's  estate 
has  been  transferred,  is  discharged 
from  liability  to  a  distributee,  devisee 
or  ward  when  no  suit  is  brought  with- 
in five  years  after  the  cause  of  action 
accrues,  and  after  the  distributee,  or 
ward,  attains  the  age  of  twenty-one 
years. 

Willson  V.  Hodge's  Gdn.,  13  Ky. 
Opin.  895: 

§11.  Limitation  as  against  state,  mu- 
nicipality, or  public  officers. 
Where  the  state  is  a  partner  in  an 
enterprise  with  other  stockholders  to 
erect  and  maintain  a  bridge,  and  there 
is  a  promise  that  the  stock  should  be 
repaid  before  any  dividends  should  be 
paid  on  the  original  stock,  the  other 
stockholders  will  not  be  allowed  to 
hold  the  money  by  pleading,  through 
the  corporation,  the  statute  of  limita- 
tions. 

Bardstown  &  Louisville  Tpk.  Co. 
V.  Commonwealth,  11  Ky.  Opin. 
516. 

The  five  year  statute  of  limitations 
applies  to  the  state  the  same  as  to  an 
individual,  and  will'  be  held  as  a  bar 
to  an  action  brought  by  the  state 
against  a  city  to  recover  a  debt. 

Commonwealth  v.  City  of  Lexing- 
ton, 13  Ky.  Opin.  184. 

The  statute  of  limitations  runs 
against  the  state  the  same  as  against 
a  natural  person. 

Camerson  v.  Beatty,  13  Ky.  Opin. 
242. 

§12.  Person  who  may  rely  on  limita- 
tions. 
The  statute  of  limitations  will  run 
in  favor  of  a  surety. 

Kender's  Admr.  v.  Taber,  1  Ky. 
.    Opin.  412. 


(B)   LIMITATIONS  APPLICABLE  TO 
PARTICULAR  ACTIONS. 

§  19.  Recovery  of  real  property. 

Where  A  purchased  of  B  certain 
land  upon  which  B  had  given  a  mort- 
gage, a  payment  having  been  made  to 
B  by  A,  and  B  executed  a  bond  for 
title  to  indemnify  A  against  eviction 
under  the  mortgage  and  to  convey  the 
land  upon  payment  of  the  mortgage 
debt,  and  the  mortgage'  was  never 
paid,  and  A  was  evicted,  as  there  was 
no  breach  of  the  bond,  the  statute  of 
limitations  did  not  begin  to  run  until 
after  the  eviction. 

Huff  V.  Beall  &  Rachford,  1  Ky. 
Opin.  49. 

The  statute  of  limitations,  limiting 
the  right  of  entry  to  fifteen  years,  will 
not  bar  an  action  for  recovery  bf  land, 
in  a  suit  between  conflicting  patents, 
and  will  not  begin  to  run  until  after 
the  Junior  patent  has  been  actually  ob- 
tained, since  the  plaintiff  would  have 
no  right  of  entry  or  cause  of  action 
until  so  obtained. 

Devaxhier  v.  Buford,  2  Ky.  Opin. 
612. 

Where  lapse  of  time  and  the  statute 
of  limitations  are  relied  on  as  a  bar 
to  an  action  to  recover  possession  of 
land,  the  plaintiff  will  be  presumed 
to  have  notice  of  the  adverse  holding 
from  the  time  of  the  registration  of 
the  deed. 

Feland  v.   Braxdale,   2   Ky.   Opin. 
673. 

Where  a  widow  has  only  a  life  es- 
tate in  real  estate,  without  power  to 
sell,  the  statute  of  limitations  only 
begins  to  run  against  the  owners  of 
the  fee,  after  the  death  of  the  widow. 
Creason  v.  Harrington,  8  Ky.  Opin. 
48. 

The  statute  of  limitations  does  not 
run  in  favor  of  a  tenant  in  possession 
of  real  estate,  unless  the  tenant  in 
some  way  refuses  longer  to  acknowl- 
edge his  landlord  as  the  owner  of  the 
land  and  claims  it  as  his  own,  and 
knowledge  is  brought  to  the  landlord 
of  such  claim. 

Gresham  v.  Broughton,  9  Ky.  Opin. 
14. 

The  statute  of  limitations  is  a  bar 
to  a  claim  to  real  estate,  where  the 
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party  claiming  that  she  was  induced 
to  part  with  it  through  fraud  first  peti- ' 
tions  to  be  made  a  party  to  a  pending ! 
suit    concerning    it.    more    than    five 
years    after    the    action    was    begun, 
more   than   five   years   after   she   dis- 
covered  the  alleged   fraud   by   which . 
she  was  induced  to  sign  the  deed,  and ' 
more  than  ten  years   after  the  deed 
was  signed. 

Graves  y.  Trimble's  Assignee,  10  I 
Ky.  Opin.  893.  \ 

Where  a  husband  was  a  tenant  by ; 
the  curtesy,  no  action  could  be  main-| 
tained  for  the  recovery  of  the  land 
until  his  death,  and  where  his  death 
occurred  in  1877  the  statute  of  limita- 
tions against  such  an  action  then  be- 
gan to  run. 

Goodin  V.  Goodin,  11  Ky.  Opin.  218. 

Fifteen  years  bars  a  suit  for  the  re- 
covery of  land  after  the  right  of  action 
accrues,  and  if  the  party  wishing  to 
recover  is  an  infant  he  has  three  years 
after  his  disability  is  removed  in  which 
to  bring  the  action;  and  where  parties 
are  infants  at  the  expiration  of  the 
fifteen  years  period,  but  fail  to  bring 
action  thereafter  for  ten  years  after 
their  disability  is  removed,  their  cause 
is  barred  by  the  statute. 

Godsey  v.  Robinson,  12  Ky.  Opin. 
55. 

§20.  Recovery  of  personal  property. 

The  neglect  to  claim  an  interest  in 
personal  property  for  a  period  of  20 
years  will  bar  a  subsequent  recovery 
by  the  heirs  of  the  claimant. 

Todd's  Admr.  v.  Todd's  Admr.,  3 
Ky.  Opin.  110. 

§21.  Contracts  in  general. 

Lapse  of  time  can  not  operate  as  a 
statutory  bar  to  an  action  on  a  note, 
its  only  legal  effect  being  presumptive 
evidence  of  payment  as  pleaded,  and 
payment  not  pleaded  can  not  be  pre- 
sumed. 

Wintersmith      v.      Wintersmith's 
Admx.,  2  Ky.  Opin.  560. 

The  statute  of  limitations  will  run 
and  is  a  bar  to  a  recovery  by  a  guar- 
dian on  a  contract  made  with  him  for 
the  benefit  of  his  wards. 

Hummer  v.  Orndorff's  Exr.,  12  Ky. 
Opin.  644. 


§22.  Sealed  instruments. 

Where  a  mortgage  was  enforceable 
as  early  as  1838  and  more  than  thirty- 
three  years  elapsed  before  any  suit 
was  begun  to  foreclose  it,  the  statute 
of  limitations  is  a  good  defense  to 
such  action. 

Woodson  V.   Tuggle,  9  Ky.  Opin. 
47. 

Under  §  2,  art.  6,  ch.  71.  Gen.  Stat, 
sureties  on  a,  bond  given  in  the  course 
of  a  judicial  proceeding  are  discharged 
from  liability,  unless  suit  be  brought 
within  seven  years  after  a  right  of  ac- 
tion accrues. 

Murphy  v.  Isaacs,  9  Ky.  Opin.  799. 

§23.  Written  contracts. 

The    limitation    of   seven    years   in 

favor  of  a  surety  will  not  apply  where 

an  execution  against  the  surety  alone 

was  issued  within  the  statutory  period. 

Frederick    v.     Bethurem,    4    Ky. 

Opin.  369. 

Where  more  than  three  years  had 
elapsed  from  the  payment  of  the  debts 
before  the  administrator  made  an  ef- 
fort to  reclaim  the  usury  included  In 
the  notes,  the  plea  of  the  statute  of 
limitations  is  a  complete  bar. 

Bowman    v.    Bowman's    Admr.,   5 
Ky.  Opin.  205. 

§25^ Instruments    for    payment   of 

money. 
In  an  action  on  a  judgment  render- 
ed in  another  state,  the  statute  of 
limitations  can  not  be  made  available 
upon  demurrer,  unless  the  petition 
shows  not  only  sufficient  lapse  of  time, 
but  also  the  non-existence  of  any 
ground  of  avoidance. 

Tibbetts  v.  Summers,  7  Ky.  Opin. 
350. 

Where  the  holder  of  a  note  fails  to 
bring  suit  upon  same  during  the  life 
of  the  obligor,  he  is  ordinarily  held  to 
be  guilty  of  negligence:  but  where  the 
legislature  suspends  for  a  given  period 
all  laws  requiring  circuit  courts  to  be 
held  for  the  trial  of  causes,  and  during 
this  suspension  the  obligor  dies,  the 
holder  of  the  note  is  not  held  to  be 
guilty  of  negligence,  and  a  lack  of 
diligence  in  prosecuting  his  cause, 
should  he  fail  to  bring  an  action  on 
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the  note  until  after  the  death  of  the 
obligor. 

Branaugh  &  Son  v.  Mills,  1  Ky. 
Opin.  627. 

Where  more  than  fifteen  years  have 
elapsed  from  the  time  a  cause  of  ac- 
tion accrued  on  a  judgment,  and  no 
execution  has  been  issued,  the  statute 
of  limitations  is  a  bar  to  the  action, 
since  a  judgment  operates  as  a  lien 
upon  the  estate  of  a  defendant,  and 
upon  the  failure  to  issue  an  execution 
for  a  period  of  five  years  the  lien 
terminates  until  there  is  a  revivor,  so 
that  it  may  operate  as  a  lien  on  the 
estate  of  the  debtor,  and  the  new 
order  of  revivor  constitutes  no  cause 
of  action. 

McArthur  v.  Goddin,  12  Ky.  Opln. 
518. 

§  26.  Oral  contracts. 

§  27. Express. 

A  claim  by  one  legatee  under  a  will 
against  another  legatee,  who  took 
possession  of  the  estate,  not  as  execu- 
tor, and  the  whole  estate  amounts  to 
no  more  than  $150,  which  was  all  ex- 
pended in  having  tombstones  placed 
over  the  graves  of  his  mother  and 
father  as  directed  by  the  will,  can  not 
be  maintained,  even  where  the  one  in 
possession  promised  to  pay  to  claim- 
ant the  value  of  his  interests,  where 
the  claim  is  not  asserted  for  more 
than  thirty  years  after  the  will  was 
probated. 

Threlkeld  v.  Duerson's  Admr.,  10 
Ky.  Opin.  753. 

§  29.  Accounts. 

Where  ten  years  have  elapsed  since 
the  sale  of  a  horse  and  the  institution 
of  an  action  to  recover  the  purchase- 
price,  a  plea  of  limitation  is  a  bar  to 
the  action. 

Long  V.  Duvall,  7  Ky.  Opin.  453. 

§31.  Injuries  to  the  person. 

The  statute  of  limitations  begins  to 
run  against  an  action  for  personal  in- 
juries on  the  day  of  the  injury,  and 
the  fact  that  plaintiff  did  not  discover 
the  extent  of  his  injuries  until  several 
months  thereafter  can  not  relieve  him 
from  the  operation  of  the  statute. 

Welsh  V.  Ijouisville,  C.  &  L.  R.  Co., 
6  Ky.  Opin.  330. 
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§34.  Liabilities  created  by  statute. 

The  running  of  the  statute  of  limita- 
tions against  the  collection  of  taxes 
may  be  prevented  by  relisting  delin- 
quent taxes  regularly  by  the  proper 
officer. 

Cummins  v.  Clark,  10  Ky.  Opin.  83. 

The    collection    of    taxes    may    be 

barred  by  the  statute  of  limitations. 

Cummins  v.  Clark,  10  Ky.  Opin.  83. 

I  §  36.  Equitable  actions  and  remedies  in 
general. 
It- is  a  well  settled  rule  that  limita- 
tions will  not  run,  as  a  general  rule, 
against  an  express  trust. 

Masonic   Temple   Co.   v.  Ward,   2 
Ky.  Opin.  378. 

Where  property  is  held  under  an 
express  or  implied  trust,  which  would 
I  not  accrue  until  the  death  of  the 
-  grantor  and  there  is  a  refusal  to  fulfil 
'  the  trust,  neither  a  statutory  nor  pre- 
I  sumptive  bar  will  apply. 

Davis    V.    Higgenbotham,    2    Ky. 
Opin.  550. 

Where  a  trustee  of  an  express  trust 
is  required  by  the  trust  to  take  and 
hold  property  and  pay  the  interest 
received  thereon  to  a  named  person, 
and  executes  a  bond  for  the  faithful 
performance  of  his  duties,  but  con- 
verts the  trust  estate  to  his  own  use, 
and  dies,  the  person  appointed  to  suc- 
ceed him  may  bring  an  action  on  such 
bond  to  recover  the  estate;  and,  in 
such  case  the  cause  of  action  never 
accrued  to  the  beneficiary  of  the  trust 
so  as  to  enable  her  to  recover  the  prin- 
cipal, and  for  this  reason  the  statute 
of  limitations  can  not  apply  to  bar  the 
right  of  recovery. 

Harris  v.  Doyle's  Trustee,  9  Ky. 
Opin.  327. 

The  statute  of  limitations  is  a  com- 
plete bar  to  an  action  to  set  aside  a 
deed  for  fraud,  where  the  deed  was 
made  and  delivered  more  than  ten 
years  before  the  suit  was  commenced. 
Morton  v.  Cromwell,  9  Ky.  Opin. 
383. 

When  a  party  comes  into  a  court  of 
equity  to  recover  an  old  stale  demand 
which  is  barred  at  law,  and  the  proof 
is  reasonably  clear  that  he  is  not  en- 
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titled  to  it,  equity  should  refuse  him '  tion  to  set  aside  such  a  conTeyance 

relief.  ;  can  not  be  maintained  unless  begun 

Hamlin  v.  Thompson,  9  Ky.  Opin.  i  within  five   years  after  the  right  of 

530.  action  accrues. 

Cotton  y.  Brown,  11  Ky.  Opin.  573. 
Where  one  is  trustee  for  another 

under  the  terms  of  a  will,  which  trust  §41.  Set-offs,  counterclaims,  and  cross- 
is    to   terminate   at   the   death   of   a  i  actions. 

named  person,  upon  her  death,  the  i  The  statute  of  limitations  does  not 
trust  terminates,  and  it  becomes  his  run  against  actual  payment  or  ex- 
duty   to  turn   over  to  those  entitled  pected  set-off. 

thereto  the  remainder  of  the  estate;  .  Wintersmith  v.  Wintersmith.  3 
and  he  is  in  no  sense  a  trustee  of  a  i  Ky.  Opin.  406. 

continuing  trust  as  to  those  entitled  [ 

to  the  estate,  and  hence  the  statute!  '^^^  statutes  of  limitation  may  nm 
of  limitations  begins  to  run  as  to  their  against  a  set-off,  but  not  against  a 
claims  against  him  from  the  death  of  counterclaim. 

the  beneficiary  of  his  trust,  and  their  Thurmond  v.   Black,  2  Ky.  Opin. 

claims  will  be  barred  unless  asserted '  ^^* 

within  the  time  named  by  the  statute.  |     ^.^ere  a  set-off  or  counter-claim  is 

o  ?""  ^^1  ^°^^®^  ^^''  ^^  ^^    barred  by  the  statute  of  limitaUons. 
upm.  6bl,  before    one    can    recover   upon   it  he 

6  17     R^IUf  on   nr«unH  ftf  fra.iH  or  mi.    I  ^^^^    ^"®^®    *°^    ^^^^    *    prOmise    tO 

§  37.  Relief  on  ground  of  fraud  or  mis- 1  p^y  after  the  running  of  the  statute. 

--  J      5'  p       X    «     i_    ..«    «    «  and  his  set-off  or  counter-claim  must 

Under  §  5.  art    3,  ch.  63,  R.  S.,  an   ^,^  ^ased  upon  the  new  promise;  and 

action  will  not  be  aUowed  for  relief ,  ^here  appears  no  good  reason  why  he 

from  a  fraud  committed  more  than  ten  .  ^^^     j^^^  ^^  ^^^  promise  in  a 

years  prior  to  the  InstituUon  of  the  |  ^epiy,  as  he  is  not  bound  in  filing  his 

^"  \r  /-I  11  »  wi         f     A  J         «  '  set-off  or  counter<;laim  to  anticipate 

McCuUon  V.  Robinson's  Admr.,  7   ^^at  a  plea  of  the  statute  of  limiu- 
Ky.  opin.  i»9.  ^jQ^g  ^ju  ^  interposed. 

Any  action  of  fraud  is  barred  by  the  ;         Everett  v.  Simms,  10  Ky.  Opin.  75. 
statute  of  limitations  after  five  years  | 

from  the  date  a  plaintiff  becomes  n  COMPUTATION  OP  PERIOD  OF 
twenty-one  years  of  age,  and  where  a  ;  LIMITATION, 

plaintiff  who  became  of  age  in  1870 ' 

does  not  institute  an  action  for  fraud  j  (A)  ACCRUAL  OF  RIGHT  OF  AC- 
alleged   to   have   been  perpetrated  inj  TION  OR  DEFENSE. 

1851    until    1881    her    proceeding    is 
barred  by  the  statute.  §^-  Causes  of  action  In  general. 

Poole  V.  Allinsworth,  13  Ky.  Opin.       The  statute  of  limitations  does  not 
279.  I  begin  to  run  until  a  right  of  action 


!  accrues. 


§39.  Actions  or  proceedings  not  spe- 
cially provided  for. 
Where  a  devisee  has  refused  to 
qualify,  thought  appointed  executor, 
and  without  administration  takes  the 
estate  into  his  hands,  he  can  not  rely 
on  the  statute  of  limitations  to  defeat 
a  claim  of  another  legatee  against 
him  for  his  portion  of  said  estate. 

Mason's  Admx.  v.  Mason,  11  Ky. 
Opin.  345. 

While  a  conveyance  by  a  debtor, 
without  consideration,  is  declared 
void  as  to  existing  creditors,  the  stat- 
ute of  limitations  applies,  and  an  ac- '  354. 


Curlin  v.  McCrocklin,  9  Ky.  Opin. 
314. 

§44.  Title    to    or    possession    of    real 
property. 
Under  ch.  63,  R.   S.,   1865,  limiting 
the   right  of  action   relating  to  real 
estate  to  fifteen  years,  but  reserving 
to  persons  under  disability  three  years 
after  the  removal  of  disability  to  com- 
mence action,  an  infant  who  did  not 
commence  action  within  three  years 
from  the  time  of  his  arrival  at  sge 
is  barred  from  maintaining  an  action. 
Dugan  v.  Robinson.  6  Ky.  Opin. 
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Where  M  abandoned  a  farm,  the  es- 
tate being  left  in  the  hands  of  McD, 
the  other  partner,  as.  the  possession  of 
McD  was  not  unfriendly  to  M  no 
cause  of  action  could  accrue  in  favor 
of  M  until  the  character  of  the  holding 
was  charged. 

McDaniel  v.  Mattingly,  4  Ky.  Opin. 
404. 

Where  defendants  have  been  in  the 
adverse  possession  of  land,  for  more 
than  fifteen  years  next  before  they 
were  sued,  and  the  plaintiffs  were  not 
laboring  under  disability  when  the 
cause  of  action  accrued,  the  statute 
of  limitations  begins  to  run  from  the 
time  the  action  accrues. 

Bingham  v.  Orr.  11  Ky.  Opin.  169. 

Where  one  placed  his  son-in-law  in 
possession  of  land,  and  the  son-in-law 
sets  up  a  claim  to  the  land  as  a  gift 
under  parol,  and  the  father-in-law  sues 
for  the  land,  to  which  the  statute  of 
limitations  is  pleaded,  and  it  appears 
from  the  evidence  that  the  donee 
looked  to  the  donor  for  title  and  had 
sought  to  procure  title  from  him,  and 
continued  to  try  to  procure  such  title 
up  to  a  year  before  the  suit  was 
brought,  the  transaction  was  nothing 
more  than  an  unexecuted  gift,  and  so 
long  as  the  donee  looks  to  the  donor 
for  title,  the  holding  is  not  adverse 
and  the  statute  of  limitations  will  not 
run  and  is  no  defense. 

Strother  v.  Cymes,  12  Ky.  Opin. 
173. 

Where  a  proceeding  is  begun  to  fore- 
close a  mortgage  before  barred  by 
the  statute  of  limitations,  the  cause  of 
action  is  not  barred  by  the  statute 
merely  because  the  petition  was  not 
sufQcient  and  had  to  be  amended  and 
the  amendment  was  not  filed  until 
more  than  fifteen  years  after  the 
cause  arose,  since  the  filing  of  an 
amended  petition  is  not  the  beginning 
of  a  new  action. 

Jones  V.  Scott,  12  Ky.  Opin.  583. 

§46.  Contracts  in  general. 

Under  a  contract  to  support  a 
'woman  and  her  children,  a  cause  of 
action  to.  recover  the  value  of  the 
support  does  not  accrue  until  the  party 
refuses  to  longer  support  her,  and  the 
statute  of  limitations  in  such  a  case 


begins  to  run  from  the  time  of  refusal 
to  furnish  such  support. 

Osbom  V.   Osbom,   12   Ky.   Opin. 
361. 

§48.  Instruments      for      payment      of 

money. 
Where  a  note  was  satisfied  and  can- 
celled by  acceptance  of  other  notes 
payable  by  different  parties,  the  right 
of  action  to  recover  usurious  interest 
on  the  first  note  accrued,  and  limita- 
tion began  to  run  from  the  date  of 
satisfaction  of  the  first  note. 

Martin  v.  Reed  &  Thompson,  7  Ky. 

Opin.  370. 

In  case  the  evidence  in  a  suit  on  a 
note  shows  a  payment  after  the  note 
became  due,  the  plea  of  the  statute  of 
limitations  was  properly  held  to  be 
unavailing,  although  more  than  fifteen 
years  had  elapsed  since  the  note  be- 
came due,  because  fifteen  years  had 
not  expired  from  the  date  of  the  last 
payment. 

Johns  v.  Martin's  Admr.,  11  Ky. 
Opin.  109. 

Where  fraud  in  procuring  the  execu- 
tion of  a  note  is  not  discovered  until 
1877,  although  more  than  five  years 
may  have  elapsed  from  the  date  of  the 
first  payment  made  on  the  note,  still 
the  statute  of  limitations  will  not  avail 
as  a  defense. 

Davis    V.    Davis'    Admr.,    12    Ky. 
Opin.  550. 

§65.  Torts. 

To  suspend  the  operation  of  the 
statute  of  limitations  against  an  ac- 
tion for  personal  injuries,  plaintiff 
should  have  alleged  and  proven  facts 
showing  either  that  the  defendant  had 
prevented  him  from  suing,  or  by 
agreement,  contract,  or  understanding 
had  induced  him  to  refrain  from 
bringing  suit. 

Welsh   V.   Louisville,  C.   &  L.   R. 
Co.,  6  Ky.  Opin.  330. 

§60.  Equitable  actions  and  remedies. 
Where  a  mistake  is  made  in  a  deed 
the  statute  of  limitations  will  not  be- 
gin to  run  until  the  mistake  is  dis- 
covered, provided  it  is  discovered  and 
the  suit  brought  within  ten  years  after 
the  mistake  occurred,  but  where  more 
than  ten  years  elapses  between  a  mis- 
take and  the  filing  of  a  suit  it  becomes 
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immaterial  when  the  mistake  was  dis- 
covered. 

Gorham  v.  Powell,  9  Ky.  Opin.  397. 

An  action  to  set  aside  a  conveyance 
must  be  brought  within  five  years 
from  the  date  the  cause  of  action  ac- 
crued, and  where  a  deed  is  procured 
by  fraud  and  the  petition  alleges  it,  in 
the  absence  of  allegation  and  proof 
to  the  contrary,  it  will  be  regarded 
that  the  fraud  was  discovered  and  the 
cause  of  action  consequently  to  have 
accrued  at  the  date  of  the  deed. 

Osbom   V.   Osbom,   12   Ky.   Opin. 
361. 

An  action  for  relief  from  fraud  or 
mistake  must  be  brought  within  five 
years  after  the  right  of  action  accrues, 
but  such  a  cause  of  action  does  not 
accrue  until  the  discovery  of  the  fraud 
or  mistake;  but  no  such  action  can  be 
brought  ten  years  after  the  making  of 
the  conveyance  or  the  perpetration  of 
the  fraud. 

Counts  V.  Kitchen,  12   Ky.  Opin. 
695. 

(B)  PERFORMANCE      OF     CONDI- 
TIONS, DEMAND,  AND  NOTICE. 

§66.  Demand. 

When  no  demand  is  made  on  a 
claim  for  fifteen  years,  during  all  of 
which  time  the  alleged  debtor  was 
solvent,  and  no  explanation  is  given 
for  such  delay,  it  affords  strong  evi- 
dence of  the  non-existence  of  such 
claim. 

White  V.  Bolton.  9  Ky.  Opin.  453. 

(C)  PERSONAL  DISABILITIES  AND 

PRIVILEGES. 

§72.  Infancy. 

Though  at  the  time  the  right  of  ac- 
tion accrued,  two  of  the  plaintiffs 
were  infants,  and  more  than  three 
years  elapsed  after  their  disability 
was  removed  before  the  action  was 
begun,  they  lost  their  remedy. 

Feland  v.  Goode,  3  Ky.  Opin.  159. 

Where  the  right  to  redeem  land  was 
in  the  wife  and  the  husband  as  tenant 
by  curtesy  and  the  wife  died  before 
the  expiration  of  the  term  for  redemp- 
tion leaving  as  her  only  heir  an  infant, 
the  right  of  redemption  passed  to  the 


heir  and  the  heir's  infancy  prevented 
the  running  of  the  statute  of  limita- 
tions. 

Henry  v.  Jones,  5  Ky.  Opin.  378. 

If  at  the  death  of  an  ancestor  all 
of  his  heirs  are  under  legal  disabili- 
ties they  may  have  the  time  allowed 
after  the  removal  of  such  disabilities 
from  all  to  bring  their  action  or  make 
their  entry;  but  if  one  of  the  heirs 
is  not  under  disability  at  the  death  of 
the  ancestor,  or  when  the  right  of  ac- 
tion accrued,  the  disabilities  of  the 
other  heirs  will  not  prevent  the  stat- 
ute of  limitations  from  running  nor 
bring  any  of  them  within  its  saving. 
Collier  v.  Davis,  12  Ky.  Opin.  100. 

The  statute  of  limitations  will  not 
run  against  an  infant,  and  the  fact 
that  such  infant  has  a  guardian  will 
not  change  the  facL 

Willson  V.   Hodge's   Gdn.,  13   Ky. 
Opin.  895. 

§73.  Coverture. 

Where  the  statute  of  limitations  has 
begun  to  run  against  a  woman,  her 
subsequent  marriage  will  not  arrest 
its  running,  the  rule  being  that  if 
limitation  begins  to  run  its  running 
will  not  be  suspended  by  a  subseQuent 
disability  which  is  self-imposed. 

Field  V.  Klete,  10  Ky.  Opin.  360. 

The  statute  of  limitations  does  noi 
begin  to  run  as  agaipst  a  widow's 
claim  of  dower  until  by  reason  of  her 
husband's  death  she  is  entitled  to 
assert  it. 

Smith  V.  Meyers,  13  Ky.  Opin.  830. 

§74.  Insanity  or  other  Incompetency. 
Where  one  is  of  unsound  mind  wh^i 
a  cause  of  action  accrues  to  him  but 
thereafter  is  restored  to  his  reason 
and  remains  sane  for  a  long  period 
of  time,  knowing  that  he  has  a  cause 
of  action,  if  he  takes  no  steps  to  re- 
cover his  rights,  and  thereafter  again 
becomes  insane,  the  statute  of  limita- 
tions will  run  against  him. 

Duncan  v.  Vick,  13  Ky.  Opin.  1075. 

If  a  person  is  of  unsound  mind  when 
a  cause  of  action  accrues  to  him.  the 
limitation  does  not  begin  to  run  until 
three  years  after  his  restoration  to 
his  proper  mind,  and  when  a  person 
has  been  once  found  to  be  of  unsound 
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mind,  the  law  presumes  tbat  this  con- 
dition continues. 

Duncan  v.  Vick,  13  Ky.  Opin.  1075. 

(D)  DEATH  AND  ADMINISTRATION. 

§83.  Death  of  person  liable. 

More  than  four  years  had  expired 
after  the  death  of  the  ancestor  before 
this  suit  was  brought  against  her 
heirs;  and  consequently,  the  saving 
provided  for  in  the  statute  of  limita- 
tions was  lost;  however,  if  suit  had 
been  brought  within  two  years  after 
the  death  of  intestate  the  statute  of 
limitations  would  not  have  been  avail- 
able as  a  bar,  except  as  to  so  much  of 
the  account  as  was  barred  by  time  at 
the  death  of  intestate. 

Crenshaw  v.  Western  Lunatic  Asy- 
lum, 4  Ky.  Opin.  169. 

(E)  ABSENCE,   NON-RESIDENCE, 
AND  CONCEALMENT  OF  PER- 
SON OR  PROPERTY. 

§85.  Departure  after  accrual  of  cause 
of  action. 
The  absence  of  plaintiff  in  the  Con- 
federate army  was  held  not  to  prevent  | 
the  running  of  the  statute  of  limita- 
tions. 

Everltt  V.  Blackburn,  6  Ky.  Opin. 
277. 

If  appellee  left  the  state  of  Arkan- 
sas before  the  statutory  bar  became 
complete  and  became  a  resident  of 
Kentucky,  he  can  not  avail  himself 
of  our  statute,  until  he  has  resided 
here  the  full  term,  of  five  years  after 
giving  our  courts  Jurisdiction  of  his 
person. 

Kitnel  V.  Higgins,  5  Ky.  Opin.  500. 

Where  a  suit  is  brought  on  a  notej 
more  than  fifteen  years  after  the  date 
of  the  last  payment  on  it,  and  where 
the  defendant  a  part  of  the  time  re- 
sided out  of  the  state,  but  made  fre- 
quent visits  back  home,  where  plaintiff 
might  have  sued  her,  her  removal 
from  the  state  did  not  suspend  the 
running  of  the  statute  of  limitations. 
Dixon  V.  Wallace,  8  Ky.  Opin.  276. 

§86.  Non-residence. 

Where  a  right  of  action  accrued  in 
1864,  and  the  defendant  left  the  state 
in  1866  and  became  a  non-resident,  the 


statute  of  limitations  will  not  run  in 
his  favor  while  absent,  and  his  oc- 
casional return  for  temporary  pur- 
poses, without  the  knowledge  of  plain- 
tiff, will  not  change  the  rule. 

Hines  v.  McCormick,  8  Ky.  Opin. 
123. 

(F)  IGNORANCE,  MISTAKE,  TRUST, 

FRAUD,  AND  CONCEALMENT 

OF  CAUSE  OF  ACTION. 

§95.  Ignorance  of  cause  of  action. 

Where  appellee  was  the  owner  or  a 
tract  of  land  in  H  county  in  his  own 
right,  and  he  exchanged  this  land  for 
other  land,  and  caused  a  deed  to  be 
made  to  his  wife  at  a  time  when  he 
was  insolvent,  and  after  the  creation 
of  appellant's  debt;  and  the  deed  to  B 
was  recorded  in  H  county  court  more 
than  five  years  before  the  institution 
of  this  suit;  the  appellant  knew  of  the 
existence  of  this  fraud  more  than  five 
years  before  he  brought  his  suit,  and 
the  statute  of  limitation  relied  on  by 
appellee  is  a  bar  to  his  recovery. 

Beagle  v.  Bradle,  4  Ky.  Opin.  676. 

Though  the  limitation  of  five  years 
for  filing  suit,  after  judgment  ren- 
dered, for  setting  same  aside,  has  ex- 
pired, the  statute  will  not  begin  to 
run,  until  after  the  actual  time  of  dis- 
covery of  the  cause  of  action  thereon, 
and  a  demurrer  to  such  petition  should 
not  have  been  sustained. 

Crittenden's  Heirs  v.  Bush,  3  Ky. 
Opin.  192. 

Ignorance  of  one's  right  will  not  pre- 
vent the  statute  of  limitations  from 
running,  and  the  plea  of  the  statute 
will  not  be  defeated  for  no  other  rea- 
son than  that  the  party  supposed  if 
he  sued  he  could  not  recover. 

Commissioners  of  Sinking  Fund  v. 
McDowell,  13  Ky.  Opin.  195. 

§98.  Fraud  as  ground  for  relief. 

§99. In  general. 

In  a  charge  of  fraud  the  statute  of 
limitations  begins  to  run  only  from 
the  time  of  the  discovery  of  the 
fraud. 

Mason  v.  Commonwealth,  13  Ky. 
Opin.  93. 

The  fact  that  a  plaintiff  does  not 
discover  a  fraud  until  Just  before  he 
begins  his  action  for  relief  against  it 
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is  not  sufficient  to  defeat  the  defense 
of  the  statute  of  limitations,  but  he 
must  be  able  to  show  that  he  could 
not  sooner  have  discovered  the  fraud 
by  the  use  of  ordinary  diligence. 
Zachary's  Admr.  v.  Hicks,  13  Ky. 
Opin.  1031. 

Actions  for  relief  on  the  ground  of 
fraud  or  mistake  must  be  commenced 
within  five  years  next  before  the  cause 
of  action  accrues,  and  the  cause  ac- 
crues upon  the  discovery  of  the  fraud 
or  mistake;  but  in  no  case  can  an 
action  of  this  character  be  begun  after 
ten  years  from  the  date  of  the  perpe- 
tration of  the  fraud. 

Zachary's  Admr.  v.  Hicks,  13  Ky. 
Opin.  1031. 

(H)    COMMENCEMENT  OF  ACTION 
OR  OTHER  PROCEEDING. 

§115.  Mode    of    computation    of   time 
limited. 
The  statute  of  limitations  continues 
to  run  until  an  action  is  commenced 
in  a  court  having  Jurisdiction. 

Hulings  V.  Martin,  8  Ky.  Opin.  320. 

§117.  Proceedings    conatituting    com- 
mencement of  action. 

§118. In  general. 

Where  a  petition  was  filed,  setting 
out  both  an  action  on  the  case  for 
consequential  damages,  and  against 
the  bond,  for  a  wrongful  levy,  after 
attachment  issued,  and  an  amended 
petition  was  filed,  asking  Judgment  on 
the  bond  alone;  as  the  original  peti- 
tion sued  for  the  tort  as  well  as  for 
the  breach  of  contract,  the  filing  of 
the  amended  petition  some  time  after- 
wards was  not  the  commencement  of 
the  action  for  tort,  and  limitations 
did  not  apply. 

Clayton  v.  Hamilton,  4  Ky.  Opin. 
510. 

The  beginning  of  an  action  in  a 
county  where  defendant  does  not  live 
and  the  service  of  process  on  him  in  a 
county  where  he  lives,  other  than  the 
county  in  which  the  action  is  brought, 
g:ives  the  court  no  Jurisdiction,  and 
the  commencing  of  such  an  action 
will  not  prevent  the  statute  of  limita- 
tions from  running. 

Rulings    v.    Martin,    8    Ky.    Opin. 
320. 


I  §  127.  Amendment  of  pleadings. 
I     Limitation  does  not  run  against  an 
I  amended  petition  which  only  supplies 
a  defect  in  the  original,  as  the  original 
was  not  barred  by  time. 

Caldwell,  Hunter  &  Co.  v.  Daw- 
son, 2  Ky.  Opin.  100. 

Where  a  suit  is  filed  before  barred 
by  the  statute  of  limitations  and  the 
petition  is  amended  after  a  time  when 
the  original  action  would  have  been 
barred,  the  plea  of  the  statute  of 
limitations  can  not  be  maintained 
where  such  amendment  does  not  de- 
clare upon  a  new  cause  of  action. 
Geoghegan's  Exr.  v.  HiUson,  8  Ky. 
Opin.  787. 

III.       ACKNOWLEDGMENT,        NEW 
PROMISE,    AND   PART   PAY- 
MENT. 

§  140.  Acknowledgment  or  new  prom- 
ise. 
A  mortgage  executed  by  a  majority 
of  the  trustees  of  the  church  is  not 
only  a  direct  recognition  of  the  debt, 
but  is  an  unconditional  promise  to 
pay  it,  and  the  statute  of  limitations 
can  not  be  made  available  as  a  bar  to 
recovery. 

Trustees  of  North  Episcopal 
Church  V.  Chambers,  5  Ky. 
Opin.  346. 

In  order  to  take  a  case  out  of  the 
statute  of  limitations,  an  express 
acknowledgment  of  the  debt  as  a  debt 
due  at  that  time  (coupled  with  the 
original  consideration),  or  an  express 
promise  to  pay  it,  must  be  proved  to 
have  been  made  within  the  time  pre- 
scribed by  the  statute. 

Boone  v.  Clarkson,  2  Ky.  Opin. 
601. 

The  rule,  as  to  the  taking  of  a  case 
out  of  the  statute  of  limitations, 
should  never  be  extended  beyond  its 
letter,  and  therefore  none  but  an  ex- 
press acknowledgment  of  the  subsist- 
ence of  the  debt,  from  which  it  may  be 
reasonably  inferred  that  the  party 
making  it  intends  to  pay  the  debt,  will 
be  sufficient. 

Boone  v.  Clarkson,  2  Ky.  Opin. 
601. 

When  an  action  on  a  bill  of  ex- 
change is  barred  by  limitation,  which 
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is  pleaded,  and  a  subsequent  promise 
to  pay  is  relied  on  it  must  be  alleged, 
and  the  statement  that  one  deems  him- 
self bound  for  the  debt  can  not  be 
construed  to  be  an  unconditional  prom- 
ise to  pay. 

Butler  V.  Knott  &  Dunham,  2  Ky. 
Opin.  79. 

A  new  promise  made  within  five 
years  before  the  commencing  of  an 
action  will  take  the  case  out  of  the 
statute  of  limitations. 

Ellis  v.  Sanders,  3  Ky.  Opin.  499. 

§  141. Nature  in  general. 

Where  a  claim  is  barred  by  the  stat- 
ute of  limitations,  evidence  of  a  new 
promise  to  pay  the  debt  is  held  to  be 
a  failure  of  proof. 

Riley   v.   Hines'   Curator,   11   Ky. 
Opin.  87. 

§  145. Form  and  requisites  in  q^n- 

eral. 
There  can  be  no  recovery  upon  a 
debt  upon  a  new  acknowledgment  of 
indebtedness  after  the  debt  has  been 
barred  by  the  statute  of  limitations; 
but  the  moral  obligation  to  pay  the 
debt  will  furnish  the  consideration  of 
a  new  promise. 

Cassell's  Heirs  v.  Qazello's  Exr.,  8 

Ky.  Opin.  384. 

§  149.^^-Qualification8  and  conditions. 
Where  the  only  issue  submitted  by 
the  pleadings  Is  as  to  whether  the  de- 
fendant in  the  action,  subsequent  to 
his  discharge  in  bankruptcy,  promised 
to  pay  the  debt  sued  on,  an  instruc- 
tion is  erroneous  which  instructs  the 
jury  to  find  for  the  plaintiff  upon  the 
hypothesis  that  the  promise  made  was 
to  pay  the  debt  when  he  was  able,  for 
under  the  averments  of  the  petition  it 
was  incumbent  on  the  plaintiff  to  have 
proved  an  express  and  unconditional 
promise  to  pay  the  debt;  and  as  the 
promise  pleaded  was  unconditional, 
the  plaintiff  was  not  entitled  to  a  ver- 
dict upon  the  proof  of  a  conditional 
promise. 

Martin  v.  Ferguson,  11  Ky.  Opin. 
351. 

§  152.  Part  Payment. 

Where  a  bank  did  not,  within  seven 
years  after  a  cause  of  action  accrued 
on  a  note,  appropriate  a  balance  of 
the  maker's  money  to  the  payment  of 


the  note,  the  plea  of  limitation  is  a 
bar  to  an  action  thereon. 

Commonwealth    v.    Page,    5    Ky. 
Opin.  190. 

The  statute  of  limitations  can  not 
be  invoked  to  escape  liability  by  one 
who,  within  the  five  years  prior  to  the 
beginning  of  the  action,  has  recog- 
nized his  obligation  to  pay  and  made 
payments  thereon. 

Commonwealth  v.  Demaree,  8  Ky. 
Opin.  11. 

Where  fifteen  years  and  one  month 
have  elapsed  from  the  date  of  the  last 
credit  on  a  note  and  a  plea  of  the 
statute  of  limitations  is  set  up,  the 
burden  is  on  the  plaintiff  to  avoid 
the  operation  of  the  statute. 

Dixon  V.  Wallace,  8  Ky.  Opin.  276. 

IV.  OPERATION   AND   EFFECT    OF 

BAR  BY  LIMITATION. 

§  165.  Operation  as  to  rights  or  reme- 
dies in  generai. 
After  more  than  three  years  has 
elapsed  since  a  final  Judgment  in  favor 
of  an  appellee,  and  the  statute  of 
limitations  is  relied  on,  the  bar  is  com- 
plete. 

Doom  V.  Doom,  3  Ky.  Opin.  441. 

§171.  Persons  to  whom  bar  is  avail- 

abie. 
Where  a  creditor  in  attempting  to 
make  his  debt,  at  the  instance  and 
solicitation  of  his  debtor,  pursues 
other  creditors  for  a  number  of  years, 
the  statute  of  limitations,  as  to  the 
original  note  of  his  debtor,  would  not 
begin  to  run  till  that  remedy  had  been 
exhausted. 

Crow's  Admr.  v.  Bush,  3  Ky.  Opin. 

463. 

V.  PLEADING,    EVIDENCE,    TRIAL, 

AND    REVIEW. 

§  176.  Pieading   in  anticipation  of  de- 
fense. 

§  178. Sufficiency  of  aliegations   in 

general. 
In  order  for  a  plea  of  limitations  to 
be  good,  the  pleader  must  aver  facts 
showing  that  the  cause  of  action  sued 
upon  accrued  more  than  the  statutory 
period  before  the  commencement  of 
the  action. 

Kester  v.  Whitaker,   8  Ky.   Opin. 
499. 
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To  be  good,  a  plea  of  the  statute  of 
limitations  must  contain  a  statement 
of  the  facts  relied  upon  in  order  to 
enable  the  court  to  say  whether  it  con- 
stitutes a  defense,  as  well  as  to  enable 
the  adverse  party  to  know  how  to  pre- 
pare to  meet  It. 

Mitchell's  Admr.   v.   Dunevant,   9 
Ky.  Opin.  362. 


§179. 


ute. 


-Matters  avoiding  bar  of  stat- 


Where  a  defendant  to  an  action  for 
injunction  against  the  issuance  of  an 
execution  relies  upon  the  non-inter- 
course proclamation  of  the  President 
of  the  United  States,  dated  August  16, 
1861,  as  an  excuse  for  his  failure  to 
have  execution,  he  must  show  clearly 
that  he  was  a  resident  of  a  state  in 
rebellion  at  the  time  the  proclamation 
was  issued,  since  a  pleading  is  to  be 
taken  most  strongly  against  the 
pleader. 

Lynn  v.  Lynn,  8  Ky.  Opin.  70. 

§180.  Demurrer  or  motion  raising  de-| 
fente.  I 

The  statute  of  limitations  is  a  mat- 
ter of  defense,  and  if  relied  upon  must , 
be  pleaded  by  the  defendant,  and  un- 
less the  petition  shows  on  its  face 
not  only  that  the  action  is  barred  by 
him,  but  that  the  defendant  is  not 
within  any  of  the  exceptions  mention- 
ed in  the  statute,  a  demurrer  will  not 
be  sustained  to  it. 

Hosick  V.  Trabue,  8  Opin.  805. 

The  statute  of  limitations  must  be 
set  up  if  relied  upon  by  plea  and  can 
not  be  taken  advantage  of  by  demurrer 
where  the  only  defect  in  plaintiff's 
petition  is  that  his  cause  is  barred  by 
time. 

Smith  V.  Calvin,  8  Ky.  Opin.  808. 

§  181.  Pleading  statute  as  defense. 

A  reply  to  a  plea  of  limitations  is 
only  permitted  where  there  is  a  coun- 
terclaim or  set-ofT  by  the  defendant  in 
his  answer. 

Slack  V.  Rowlhac,  5  Ky.  Opin.  101. 

§  183. Sufficiency  of  deniais  and  al- 
legations. 
An  answer  stating  that  the  defend- 
ant relies  upon  the  statute  of  limita- 
tions is  not  sufficient,  but  to  get  the 
advantage  of  such  statute  the  facts 


must    be    pleaded    showing   that   the 
cause  is  barred  by  the  statute. 

Woodward  v.  Endees'  Exr.,  12  Ky. 
Opin.  427. 


A  plea  that  the  defendant  "also 
pleads  and  relies  on  the  statute  of 
limitations  as  by  law  provided,  as  a 
bar  to  this  action  of  plaintift.  and  says 
plaintiff's  right  of  action,  if  any  he 
had,  or  has,  is  barred  by  lapse  of 
time,"  is  not  a  good  plea  of  the  statute 
of  limitations,  but  is  defective,  and 
appellant  should  have  required  it  to 
be  made  more  specific,  and  where  he 
does  not  make  such  a  motion  in  the 
trial  court,  he  can  not  raise  such  ques- 
tion in  this  court. 

Hutchings  v.  Frazer,  13  Ky.  Opin. 
143. 


§  186.  Pleading    in    avoidance    of    de- 
fense. 
§  192. Matters  avoiding  bar  of  stat- 
ute. 
Where  the  statute  of  limitations  is 
pleaded    as   a    defense,    and   a   new 
promise  in  avoidance  is  relied  upon, 
it  must  be  alleged,  in  the  original  or 
an    amended     petition,    if    the    new 
promise   was   made   after  the  limita- 
tion was  complete,  for  the  reason  that 
it  is  a  new  cause  of  action  and  must 
be   declared   upon  as   a   basis  to  au- 
thorize proof  upon  it. 

Riley   V.   Hines'   Curator,   11   Ky. 
Opin.  87. 

§  193.  Issuea,  proof,  and  variance. 

Where  the  statute  of  limitations  la 
pleaded,  and  the  petition  shows  upon 
its  face  that  the  claim  is  barred,  no 
other  proof  is  necessary. 

Biggs  V.  Dawson,  6  Ky.  Opin.  415. 

Where  the  jury  may  have  believed 
from  the  evidence  that  appellants 
were  merchants,  and  also  that  they 
were  manufacturers  and  sold  the  caps 
as  manufacturers  and  not  as  mer- 
chants, the  instruction  should  have 
been  made  complete  by  saying  to  them 
that  if  they  believe  these  facts  from 
the  evidence,  the  plea  of  the  statute 
of  limitation  was  unavailing. 

Rankin  &  Co.  v.  Chenerworth,  5 
Ky.  Opin.  515. 
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LIMITATION  OF  LIABILITY. 

By  contract  with  carrier,  see  Carriers, 

§147. 
Contract  against  negligence  of  carrier 

invalid,  see  Carriers,  §  150. 

LIQUIDATED  DAMAGES. 

See  Damages,  §  76. 


LIS  PENDENS. 

§    3.  Actions    affecting    rights    to 
property  involved  therein. 

§    6.  Commencement      and      pen- 
dency of  action. 

§  12.  Notice  of  pendency  of  action. 

§  14. Statutory  requirements. 

§  22.  Operation  and  effect  in  gen- 
eral. 

§  23.  Purchasers  pending  suit. 

§  24. In  general. 

§  25. Persons    bound   by    judg- ; 

ment  or  decree.  ' 

§3.  Actiont  affecting  rights  to  prop- 
erty involved  therein. 
The  dismissal  of  an  action  to  en- 
force a  vendor's  lien,  because  of  want 
of  prosecution,  can  not  be  regarded  as 
a  lis  pendens,  unless  it  contains  facts 
affecting  the  rights  of  other  parties, 
and  in  that  event  notice  must  be 
brought  directly  home  to  the  party  to 
be  affected  by  it. 

Ramsey  v.  Pace,  7  Ky.  Opin.  361. 

§  6.  Commencement  and  pendency  of 
action. 
A  lis  pendens  is  created,  as  to  spe- 
cific property  sought  to  be  subjected 
to  the  payment  of  particular  debts,  by 
the  commencement  of  an  action  for 
that  purpose. 

Talbott  V.  Phillips  &  Scally,  5  Ky. 
Opin.  401. 

Actual  service  must  be  had  to  con- 
stitute lis  pendens. 

Dickens  v.  Yelton,  1  Ky.  Opin.  377. 

§  12.  Notice  of  pendency  of  action. 

§  14. Statutory  requirements. 

Where,  in  an  attachment  proceed- 
ing, a  defendant  answers,  admitting 
owning  property  referred  to  in  an- 
other suit  pending  against  him,  it  is 
sufficient  to  constitute  a  lis  pendens 
under  the  attachment. 

Coleman  v.  Ross,  4  Ky.  Opin.  28. 


§22.  Operation  and  effect  in  general. 
A  lis  pendens  created  by  an  action, 
can  affect  only  those  who  are  parties 
to  the  action  and  those  claiming 
through  them,  and  only  to  the  extent 
that  the  determination  of  the  question 
involved  in  the  litigation  settled  the 
rights  of  the  litigants. 

Cravens  v.  Gray,  6  Ky.  Opin.  472. 

The  doctrine  of  lis  pendens  would 
not  apply  in  favor  of  the  mortgagee, 
as  he  could  claim  no  greater  title  than 
the  mortgagor  had. 

Edwards  v.   Graves,   4   Ky.   Opin. 
473. 

Purchasers  of  land,  while  suit  was 
pending  against  the  owners  for  a  large 
amount  due  on  notes,  are  held  to  be 
pendente  lite  purchasers,  and  are 
bound  by  the  judgment  subsequently 
rendered  against  their  vendors. 

McKinney  v.  Wheeler,  3  Ky.  Opin. 
208. 

§23.  Purchasers  pending  suit« 

§24. In  general. 

A  purchaser  pendente  lite  can  avail 
himself  of  no  defense  other  than  could 
have  been  made  by  his  vendor. 

Patrick  v.  Bohannon,  5  Ky.  Opin. 
259. 

One  acquiring  property  then  in 
litigation  is  bound  by  the  result  of 
such  litigation. 

Comelison    v.    Gatewood,    10    Ky. 
Opin.  476. 

The  filing  of  a  suit  to  foreclose  an 
indemnifying  mortgage,  even  where  it 
fails  technically  to  set  forth  a  good 
cause  of  action,  but  where  the  court 
has  Jurisdiction  of  the  parties  and  the 
subject-matter,  amounts  to  a  Us  pen- 
dens, and  one  buying  the  property 
after  such  suit  is  entered  is  bound  to 
take  notice  of  it. 

Eggren  v.  Bell,  10  Ky.  Opin.  572. 

Where  one  claiming  an  interest  in 
land  is  named  in  a  suit  as  defendant 
concerning  it,  and  thereafter  the  ac- 
tion is  dismissed  as  to  the  part  of 
such  land  wherein  he  asserts  an  in- 
terest, and  thereafter  judgment  is  en- 
tered as  to  other  lands,  and  by  mis- 
take his  rights  are  affected,  he  is  not 
bound  by  the  entry  made  after  the  ac- 
tion is  dismissed  as  to  him,  and  one 
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buying   his   interest    after    such    dis- 
missal is  not  a  lis  pendens  purchaser. 
O  sen  ton  v.  Nichols,  13  Ky.  Opin. 
502. 

Where  one  has  purchased  land  of 
another  and  paid  for  it  before  a  suit  is 
begun  to  subject  it  to  sale  to  pay  the 
grantor's  debts,  he  is  not  a  pendente 
lite  purchaser,  even  if  the  conveyance 
is  not  made  until  after  the  action  is 
begun. 

Read  v.  Cassidy,  13  Ky.  Opin.  627. 

§  25. Persons  bound  by  Judgment  or 

decree. 
One  who  is  a  lis  pendens  purchaser 
or  buys  an  interest  in  real  estate  with 
notice  of  the  claims  of  others  therein, 
and  of  the  pendency  of  a  suit  to  de- 
termine  such  interests,   is  bound   by 
the  Judgment  entered  in  such  cause. 
Norton  v.  McGonagill,  12  Ky.  Opin. 
263. 


LOAN. 

See  Contracts,  §  194. 

By  guardian,  see  Guardian  and  Ward, 

§56. 
Executor  not  required  to  loan  money 

belonging  to  estate,  see  EiXecutors 

and  Administrators,  §  106. 
To  firm  by  partner,  see  Partnership, 

§74. 

LOCAL  ACTION. 

Proceeding  to  enforce  performance  of 
personal  duty,  see  Action,  §  16. 

LOCAL  LAWS. 

See  Statutes,  §  246. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  III. 

LODGE. 

Liability  for  money  borrowed,  see  As- 
sociations, §  19. 

LOGS  AND  LOGGING. 

Enjoining  cutting  and  removal  of  tim- 
ber, see  Injunction,  §  52. 

Right  to  float  logs  on  navigable 
stream,  see  Navigable  Waters,  §  15. 


LOST  INSTRUMENTS. 

§   1.  Loss  of  written  instrument 
§   2.  Establishment    and    restora- 
tion. 

§   8. Evidence. 

§  13.  Actions  on  lost  instruments. 

Establishing    contents     of    destroyed 

wiU,  see  WiUs,  §  234. 
Filing  substitute  answer,  see  Records, 

§17. 
Probate  of  lost  or  destroyed  will,  see 

Wills,  V,  C. 
Supplying  lost  pleading,  see  Pleading, 

§340. 
Supplying  lost  records,  see  Records, 

§17. 

§  1.  Loss  of  written   instrument. 

The  fact  that  appellant  permitted 
the  vendor  of  appellee  to  build  the 
fence  where  it  now  stands  when  the 
written  grant  was  in  existence,  tends 
very  strongly  to  establish  the  con- 
clusion that  the  production  of  the 
writing  would  have  dissipated  the 
claim  of  appellant 

Campbell  Tpk.  Co.  v.  Miller.  4  Ky. 
Opin.  262. 

§2.  Establishment   and   restoration. 

Where  a  writing  has  been  lost  it 
is  not  improper  to  admit  oral  test!- 
money  to  prove  the  contents,  but  it  is 
incumbent  upon  the  party  proposing 
to  prove  its  contents  to  establish  with 
a  reasonable  degree  of  certainty  what 
the  paper  did  contain. 

Campbell    Tpk.    Co.    v.    Miller,   4 
Ky.  Opin.  262. 

§  8. Evidence. 

Where  the  execution  of  a  lost  instru- 
ment is  denied,  its  execution  must  be 
proved,  before  proof  of  its  contents  is 
admissible,  although  the  petition  al- 
leging the  loss  of  the  instrument  is 
verified. 

Askin    V.    Orahood,    6    Ky.    Opin. 
172. 

Where    an    issue    is    formed   as   to 

value  of  services  rendered  in  caring 

for  an  old  man  during  several  years 

of  sickness  and   up  to  his   death,  as 

well  as  to  whether  such  services  were 

rendered    and    not    settled    for,    it   is 

I  competent  on  behalf  of  the  claimant 

!  against  his  estate  to  prove  the  declara- 

'  tions  made  by  the  decedent  showing 
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that  it  was  his  Intention  to  pay  lib- 
erally for  such  services,  and  such 
claimant  may  show  that  the  decedent 
made  several  wills  during  the  time  and 
provided  payment  for  such  services, 
and  the  value  of  such  property  desig- 
nated in  such  wills,  for  these  pro- 
visions are  admissions  of  such  indebt- 
edness, and  the  fact  that  such  wills 
were  destroyed  will  not  prevent  their 
contents  as  to  such  ciaim  being  shown. 
Jefferson  v.  Watson.  13  Ky.  Opin. 
282. 

Where  evidence  is  given  showing 
that  a  person  has  sold  and  conveyed 
his  interest  in  real  estate,  parol  evi- 
dence is  admissible  to  show  that  the 
deed  is  lost,  and  the  contents  of  such 
lost  instrument  may  be  established  by 
such  evidence. 

Gill  V.  DeWitt,  13  Ky.  Opin.  945. 

§  13.  Actions  on  lost  Instruments. 

In  a  controversy  over  a  lost  deed 
of  a  purchaser,  and  a  denial  of  joint 
ownership  is  set  up,  evidence  aliunde 
as  to  recognition  by  defendant  of  an 
exercise  of  Joint  ownership  by  the 
plaintifC  shortly  after  the  alleged  pur- 
chase, will  preponderate. 

Martin  v.  Ray,  3  Ky.  Opin.  336. 

LOTTERIES. 

I.  REGULATION  AND  PROHIBITION. 

§  1.  Power  to  reguate  or  prohibit. 
§  5.  Regulation  of  management. 

II.  LOTTERY     FRANCHISES,      CON- 

TRACTS,      AND       TRANSAC- 
TIONS. 
§  15.  Rights  and  remedies  of  hold- 
ers of  tickets  or  shares. 
IV.  CRIMINAL  RESPONSIBILITY. 
(B)   PROSECUTION  AND  PUNISH- 
MENT. 
§  28.  Indictment  or  information. 
§  30.  Trial. 

Raising  school  funds  by  lottery,  see 
Statutes,  §122. 

I.  REGULATION  AND  PROHIBITION. 

§1.  Power  to  regulate  or  prohibit. 

Courts  have  nothing  to  do  with  the 
policy  of  legislation,  and  where  the 
general  assembly  passes  an  act  to  in- 
corporate a  public  library  and  grants 
the  right  to  operate  a  lottery  in  con- 


nection therewith  to  aid  in  raising 
money  to  maintain  it,  the  courts  are 
not  to  decide  the  wisdom  of  suQh  legis- 
lation, but  are  only  required  to  con- 
strue such  legislation  in  accordance  to 
the  legislative  intention. 

Public  Library  of  Kentucky  v.  Lit- 
tle, 9  Ky.  Opin.  646. 

In  an  action  by  the  attorney  general 
against  the  board  of  councilmen  of 
the  city  of  Frankfort  to  enjoin  the 
board  from  operating  a  lottery  for  the 
benefit  of  the  city  schools,  it  is  held 
that  the  Act  of  March  16,  1869,  au- 
thorizes such  lottery,  and  tihe  injunc- 
tion was  refused.' 

Commonwealth  v.  City  of  Frank- 
fort, 9  Ky.  Opin.  829. 

If  a  lottery  privilege  is  immoral  in 
its  tendency,  the  legislature  may  in- 
terfere with  it,  but  the  courts  can  not; 
as  it  is  the  duty  of  the  court  to  con- 
strue and  decide  what  the  law  is,  but 
it  has  no  power  to  make  a  law  or  to 
repeal  one. 

Commonwealth  v.  City  of  Frank- 
fort, 9  Ky.  Opin.  829. 

§  5.  Regulation  of  management. 

Where  the  statute  empowers  the 
city  council  of  Frankfort  to  devise  a 
lottery  scheme  and  sell  it  when  de- 
vised, and  the  scheme  devised  was 
to  draw  on  the  ternary  plan,  holders 
of  any  of  these  classes  have  no  right 
to  draw  a  single  number  lottery;  and 
the  sureties  of  the  operator  of  such 
lottery  can  not  be  held  liable  for 
prizes  sold  by  him  or  any  one  else,  if 
such  prizes  be  sold  in  a  single  num- 
ber lottery. 

Meredith  v.  Barron,  10  Ky.  Opin. 
642. 

Where  a  statute  grants  a  mere  priv- 
ilege, so  long  as  the  purposes  for 
which  the  act  was  passed  are  being 
accomplished,  a  failure  to  use  it  can 
not  be  complained  of  by  the  state, 
since  the  mere  failure  to  exercise  a 
right  or  privilege  under  a  grant,  in  the 
exercise  of  which  the  commonwealth 
has  no  interest,  can  not  be  held  to 
work  a  forfeiture. 

Webb   V.   Commonwealth,    10  Ky. 
Opin.  10. 

One  who  under  an  existing  statute 
acquires  a  right  to  operate  a  lottery 
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is    not   affected    by   a   repeal    of   the  i  tution,  relating  to  excessive  fines  and 
statute,  as  such   a  statute  is  in  the  |  cruel  and  inhuman  punishment, 
nature  of  a  privilege,  and  where  rights ,         Wingfield  v.  Commonwealth,  1  Ky. 


have  become  vested  under  it  the  Leg- 1  Opin.  585. 

islature  can  not  revoke  the  privilege 
thus  granted.  I 

Webb  V.   Commonwealth.   10  Ky.  i  MAINTENANCE 

Opin.  10. 

I  See  Champerty  and  Maintenance. 

II.    LOTTERY    FRANCHISES,    CON- 1  ^f  3^0*'''''''    '^^    '^"^''''''''    """^    '^'"'' 
TRACTS.  AND  TRANSACTIONS.      ,  peVise    upon     consideration    of.    see 

§15.  Rights  and    pemedict   of  holders'      Wills,  §620. 

of  tickets  or  shares.  j  ^^   infant   children   of   deceased,   see 

A   lottery  contract  between   a   city       Elxecutors  and  Administrators.  $  173. 
and  a  person,  authorizing  a  lottery  on  |  ^^  ward,  see  Guardian  and  Ward.  §  30. 
the  tenary  or  three  number  plan  only.  1  ^^  wife  pending  suit  for  divorce,  see 
does   not  authorize   a   single   number  |      Divorce,   §  196. 
lottery,  and  the  bondsmen  of  the  oper- '  Provision  for  by  will,  see  Wills.  3  730. 
ator  are  not  liable  either  to  the  city  i  Repudiation   of  contract  for.  see  De- 
or  to  the  holders  of  tickets  who  may '      scent  and  Distribution.  §  92. 
be  entitled  to  prizes,  where  such  tick- 1 
ets  are  issued  as  a  single  number  lot- 1 
tery  .  ,  MALICE. 

Meredith  v.  Barrows,  11  Ky.  Opin. 
51.  I  See    Homicide.     §§10.    13;     Malicious 

j      Prosecution.  III. 
Allegation  of  proof  of.  see  Malicious 
IV.  CRIMINAL  RESPONSIBIUTY.     |      Prosecution,  §  60. 

y«v    w^^^^e^,.-^.^,.,     i^^.r^    n......eij  ;  Elcmcnt    of    slander,    see    Libel   and 

(B)    PROSECUTION     AND     PUNISH.        slander.  §§  3.  5. 

^^^^'  ImplicaUon  of,  see  Homicide.  §286. 

§28.  Indictment  or   Information.  ,  Instruction  as  to.  see  Criminal  Uw, 

Where  an  indictment  charges  that ,      •  ^"^2. 
the  defendant  "unawfully  sold  a  lot-   Instruction    defining,     see    Homicide, 
tery    ticket,    a    writing   purporting   to  I      5  ^86. 

entitle   the   holder    to   a    prize   to   be '  Proof  by  circumstantial  evidence,  see 
drawn  in  a  lottery  in  the  state  of  Ken- 1      Assault  and  Battery,  §  84. 
tucky,"   the   allegations   are   too   gen-   Proof  of.  see  Homicide.  §§  146.  loo. 
eral,  and  fail  to  give  the  defendant  no- ; 
tice    with    sufficient    certainty    of   the  1 

particular  offense  for  which  he  is  to  j  MALICIOUS    PROSECUTION. 
be  tried,  so  as  to  enable  him  to  pre- ' 

pare  his  defense.  \  "•  WANT  OF  PROBABLE  CAUSR 

Commonwealth    v.    Coyle,    4    Ky. !         §  15.  Necessity. 

Opin.  652.  §  25.  Civil    actions    and    proceed- 

i     ings. 
An  indictment  charging  the  setting '  HI.  MALICE, 
up.  promoting,  and  managing  of  a  lot-  i         §  29.  Implied  malice  in  general, 
tery  for  money,  etc..  is  sufficient.  ;  IV.  TERMINATION     OF     PROSECU- 

Wingfield  v.  Commonwealth.  1  Ky.  \  TION. 

Opin.   585.  '  §34.  Necessity. 

;  V.  ACTIONS. 
§  30.  Trial.  i  §  46.  Pleading. 

In   view   of  the   very   large   discre- .         §  51. Termination    of    prosecu- 
tion given  to  the  court  and  Jury,  §  1, 1                 tion. 

art.  21,  ch.  28,  1  Rev.  Stat   405,  per- 1  §  53. Matters  of  defense. 

taining  to  lotteries,  is  not  within  one  i         §  58.  Presumptions  and  burden  of 
inhibition  of  §  17.  art.  13  of  the  Consti-  proof. 
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§  59. Probable  cause. 

§  60. Malice. 


§  71.  Questions  for  jury. 
§  72.  Instructions. 

Discharge  of  jury  without  verdict,  see 
Criminal  Law,  §  181. 


II.  WANT  OF  PROBABLE  CAUSE. 

§15.  Necessity. 

Probable  cause,  being  a  question  of 
law  as  well  as  of  fact,  should  be  de- 
fined by  the  court  in  its  instructions 
to  the  jury. 

Hart    V.    Smithson,    5    Ky.    Opln. 
470. 

§25.  Civil  actions  and  proceedings. 

It  is  no  justification  for  a  defendant 
in  a  suit  for  malicious  prosecution  to 
show  that  he  was  advised  by  officers 
and  detectives  to  procure  a  warrant 
for  plaintiff's  arrest. 

Nahm  v.  Aden,  8  Ky.  Opin.  82. 

In  a  suit  for  malicious  prosecution, 
if  the  defendant  in  procuring  plain- 
tiff's arrest  acted  maliciously  and 
without  probable  cause,  plaintiff  is 
entitled  to  recover. 

Nahm  v.  Aden,  8  Ky.  Opin.  82. 


III.   MALICE. 

§29.  Implied  malice  in  general. 

Where  there  is  an  absence  of  prob- 
able cause  for  having  one  prosecuted 
for  crime,  the  law  will  imply  malice; 
and  it  is  for  the  jury  to  say  whether 
malice  existed,  first  being  charged  as 
to  what  constituted  probable  cause. 
Eddy  V.  Longshaw,  11  Ky.  Opin. 
179. 


IV.  TERMINATION     OF     PROSECU- 
TION. 

§34.  Necessity. 

Even  though  an  order  of  arrest  has 
been  sued  out  maliciously  and  with- 
out probable  cause,  unless  it  has  been 
discharged  and  the  proceeding  there- 
by terminated  in  the  defendant's  fa- 
vor, he  can  not  sustain  an  action  for 
malicious  prosecution  or  false  impris- 
onment 

Barger  v.  Cook,  9  Ky.  Opin.  584. 


V.  ACTIONS. 

§46.  Pleading. 

§51. ^Termination  of  prosecution. 

In  an  action  for  malicious  prosecu- 
tion, the  petition  must  show  a  final 
termination  of  the  prosecution  in  plain- 
tiff's favor  and  must  show  malice 
and  want  of  probable  cause. 

Blair  v.  Meshew,  7  Ky.  Opin.  103. 

A  petition  for  malicious  prosecution 
is  bad  when  it  does  not  contain  an 
averment  either  that  the  plaintiff  had 
been  tried  and  acquitted,  or  that  the 
prosecution  against  him  had  been 
abandoned,  or  that  final  disposition  of 
the  case  had  been  made. 

Westersthron  v.  Dunleavy,  9  Ky. 
Opin.  635. 

§  53. Matters  of  defense. 

!  In  an  action  for  malicious  prose- 
cution, all  that  the  defendant  is  re- 
quired to  show  is  that  the  circum- 
stances  were   such   as   would    induce 

,  a  prudent  person  to  believe  the  party 

■  guilty  of  the  offense  charged  and  that 
I  defendant    acted    under    such    belief 

■  when  he  Instituted  the  prosecution. 

Blair  v.  Meshew,  7  Ky.  Opin.  103. 

§  58.  Presumptions  and  burden  of 
proof. 
If  the  facts  shown  in  an  action  for 
malicious  prosecution  were  not  suf- 
ficient to  induce  the  belief  on  the  part 
of  defendant  that  the  charge  was 
proved,  and  there  was  probable  cause 
for  the  prosecution,  the  law  is  for  the 
defendant  and  an  instruction  that  the 
burden  of  proof  is  on  plaintiff  to  show 
that  defendant  caused  the  indictment 
to  be  found  against  plaintiff  without 
probable  cause,  and  to  show  that  the 
material  charges  in  the  indictment 
were  false,  and  if  they  were  false,  and 
yet  defendant  had  good  grounds  to 
believe  and  did  believe  them  to  be 
true,  and  in  good  faith  acted  on  such 
belief,  he  was  not  liable,  is  a  correct 
statement  of  the  law. 

Neale  v.  Evans,  6  Ky.  Opin.  41. 

§59. Probable  cause. 

Although  the  want  of  probable  cause 
is  negative  in  its  form  and  character, 
still  it  must  be  proved  by  some  af- 
firmative evidence,  unless  such  proof 
is   dispensed   with    by   the   defendant 
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by  pleading  the  truth  of  the  facts  in- 
volved in  the  prosecution. 

Neale  v.  Evans,  6  Ky.  Opin.  41. 

§60. Malice. 

To  maintain  an  action  for  malicious  | 
prosecution,  it  is  necessary  to  allege , 
and  prove  that  the  prosecution  was  in- 
stituted maliciously  and  without  prob- 
able  cause,    both   of  which   elements 
must  concur. 

Neale   v.   Evans,  6   Ky.  Opin.   41. 

§  71.  Questions  for  jury. 

Where  the  facts  and  circumstances 
are  shown  from  which  malice  and 
want  of  probable  cause  may  be  legiti- 
mately presumed,  the  cause  may  be 
submitted  to  the  jury. 

Blair  V.  Meshew,  7  Ky.  Opin.  103. 

§  72.  Instructions. 

An  Instruction  which  requires  the 
jury  to  find  for  the  plaintiff  in  a  ma- 
licious prosecution  cause  if  the  de- 
fendant in  procuring  the  plaintiff's 
arrest  did  not  have  probable  cause  for 
doing  so,  is  erroneous,  for  before 
plaintiff  is  entitled  to  a  judgment  he 
must  show  that  his  arrest  was  pro- 
cured maliciously  and  without  prob- 
able cause. 

Nahm  v.  Aden,  8  Ky.  Opin.  82. 

In  an  action  for  malicious  prosecu- 
tion, it  is  the  duty  of  the  judge  to  ex- 
plain to  the  jury,  when  asked  by  any 
of  the  parties  to  do  so,  what  amounts 
to  probable  cause. 

Neale  v.  Evans,  6  Ky.  Opin.  41. 

MALPRACTICE. 

By  attorney,  see  Attorney  and  Client, 
§105. 

MANDAMUS. 

I.  NATURE  AND  GROUNDS  IN  GEN- 

ERAL. 
§  3.  Existence    and    adequacy    of 
other  remedy  in  general. 

II.  SUBJECT     AND     PURPOSES     OF 

RELJEF 
(A)  ACTS  AND  PROCEEDINGS  OF 
COURTS,  JUDGES,  AND  JU- 
DICIAL OFFICERS. 
§  24.  Courts    and   judicial   officers 

subject  to  mandamus. 
§  27.  Ministerial  acts  in  general. 


S  28.  Matters  of  discretion. 

§  60.  Civil  proceedings  other  than 
actions. 
(B)  ACTS  AND  PROCEEDINGS  OF 
PUBLIC  OFFICERS  AND 
BOARDS  AND  MUNICIPALI- 
TIES. 

§  65.  County  or  town  boards  and 
officers. 

§  66.  Municipalities  and  municipal 
officers  in  general. 

§  72.  Matters  of  discretion. 
III.  JURISDICTION,      PROCEEDINGS, 
AND  RELIEF. 

§  154.  Petition    or    complaint,    or 
other  application. 

Mandating  county  judge  to  subscribe 
for  turnpike  stock,  see  Turnpikes 
and  Toll  Roads,  §  10. 

Mandatory  injunction,  see  Injunction. 

I.  NATURE  AND  GROUNDS  IN  GEN- 

ERAL. 

§3.  Existence  and  adequacy  of  other 
remedy  in  general. 
Mandamus  can  not  be   resorted  to 
when   plaintiff  has   appropriate  legal 
remedy,  complete  and  adequate. 
Coy  V.  Munier.  8  Ky.  Opin.  677. 

II.  SUBJECTS   AND   PURPOSES  OF 

RELIE3F. 

(A)    ACTS   AND    PROCEEDINGS  OF 
COURTS,  JUDGES,  AND  JUDI- 
CIAL  OFFICERS. 

§  24.  Courts  and  judicial  officers  sub- 
ject to  mandamus. 
Where  a  proposition  to  subscribe  to 
the  capital  stock  of  a  railroad  has  been 
authorized  by  an  act  of  the  Legisla- 
ture, and  a  majority  voted  in  favor 
of  the  proposition,  it  is  imperatire  on 
the  county  court  to  subscribe  for  the 
stock,  and  upon  failure  to  do  so,  man- 
damus is  the  proper  remedy. 

Cumberland  &  O.  R.  Co.  v.  Shu- 
maker,  5  Ky.  Opin.  209. 

§27.  Ministerial  acts  in  general. 

Where  a  majority  of  the  voters  pro- 
nounced in  favor  of  the  proposition  to 
subscribe  for  railroad  stock,  nothing 
remained  to  be  done  by  the  county 
judge  except  to  subscribe  for  the 
stock,  and  in  doing  so  he  acts  as  a 
ministerial,  and  not  a  judicial,  ofBcer, 
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and  can  be  compelled  to  discharge 
the  duty  Imposed  on  him  by  a  writ  of 
mandamus. 

Presiding  Judge  of  Washington 
County  V.  Cumberland  &  O.  R. 
Co.,  5  Ky.  Opin.  519. 

Where  one  has  been  duly  elected  by 
the  county  court  as  common-school 
commissioner  and  the  county  judge 
declines  to  permit  him  to  qualify,  the 
Judge  may  be  mandated  to  do  so,  for 
the  act  to  be  performed  by  him  is  a 
purely  ministerial  act. 

Greenup  County  Court  v.  Clifton, 
12  Ky.  Opin.  240. 

§28.  Matters  of  discretion. 

The  county  court  refused  to  appoint 
a  commissioner  to  meet  with  a  com- 
missioner of  an  adjoining  county  to 
agree   on   a   plan    to   erect   a   bridge 
over  a  stream  forming  the  boundary 
between  the  two  counties,  and  a  man- 
date was  issued  by  the  circuit  court  \ 
requiring   the    county   court  to   show  i 
cause  why  it  so  retused,  and  It  was  | 
held,  upon  its  showing  its  county  to  be ' 
very  largely  Indebted  and  its  financial 
inability  to  build  such  bridge,  that  no 
mandat.e  would  be  issued. 

Grayson  County  Court  v.  Breckin- 
ridge County  Court,  13  Ky. 
Opin.  953. 

§60.  Civil  proceedings  other  than  ac- 
tions. 
A  suit  to  annul  marriage  obtained 
by  force  or  fraud  can  not  be  sustained 
by  only  the  admission  of  the  defend- 
ant. 

Kelly  V.   Kelly,   8   Ky.   Opin.   268. 


(B)    ACTS    AND    PROCEEDiNQS    OF 

PUBLIC  OFFICERS  AND  BOARDS 

AND   MUNICIPALITIES. 

§  65.  County  or  town  boards  and  of- 
ficers. 
Where  a  contractor  has  secured  a 
judgment  against  the  county  for 
building  a  bridge,  he  can  compel  the 
county  court,  by  mandamus,  to  make 
a  levy  to  raise  money  to  pay  such 
Judgment. 

Pusey     &     Summers     v.     Meade 
County,  9  Ky.  Opin.  510. 

Where,    in    an    action    against    the 
county  Judge  to  mandate  him  as  an  of- 


ficer, to  subscribe  for  the  county  to 
the  capital  stock  of  a  railroad  com- 
pany and  issue  the  bonds  of  the 
county  in  payment,  the  Judge  and  the 
county  are  defeated,  after  which  citi- 
zens, as  taxpayers,  brought  an  ac- 
tion to  prevent  such  subscription  and 
issue  of  bonds,  a  plea  of  res  ad  Ju- 
dicata should  be  sustained,  as  the  ter- 
mination of  the  first  suit  against  the 
county  settles  the  rights  of  the  parties 
and  bars  the  second  action. 

Cumberland  &  O.  R.  Co.  v.  Wash- 
ington County  Court,  9  Ky.  Opin. 
668. 

§66.  Municipalities  and   municipal   of- 
ficers in  general. 
A    petition    asking    for    a    mandate 
against  a  city  to  remove  an  obstruc- 
tion in  a  street  is  insufficient  which 
fails  to  allege  that  the  proper  authori- 
ties of  said  city  had  been  applied  to 
to   remove   said   obstruction   and   re- 
fused to  do  so;  and  an  application  to 
the  city  attorney,  is  not  sufficient,  for 
removing  obstructions  from  streets  is 
not  one  of  the  duties  of  city  attorneys. 
White  V.  City  of  Louisville,  9  Ky. 
Opin.  146. 

Mandamus  is  a  proper  action  to 
compel  the  city  council  to  make  a 
levy  pursuant  to  the  statute  to  raise 
funds  for  the  use  of  the  schools  in 
the  city  in  procuring  school  buildings 
and  affording  school  facilities;  and 
such  action  is  properly  brought  in 
the  name  of  the  board  of  trustees  of 
the  schools,  whose  duty  it  is  to  provide 
school  facilities  and  handle  and  re- 
ceive the  funds  for  such  purpose. 

Miller  v.  Gosnell,  9  Ky.  Opin.  322. 

§72.  Matters  of  discretion. 

The  writ  of  mandamus  can  not  be 
used  to  control  the  honest  discretion 
of  public  officers  when  they  are  by 
the  law  given  a  discretion,  but  may 
be  employed  to  force  a  public  officer 
to  perform  a  plain  ministerial  duty, 
and  an  officer  refusing  to  act  at  all 
may  be  mandated. 

Carey  v.  Board  of  Trustees,  Town 
of  Butler,  13  Ky.  Opin.  388. 

Where  the  Legislature  has  author- 
ized the  board  of  councilmen  of  New- 
port to  levy  a  tax  to  build  and  re- 
pair school  houses,  If,  at  an  election, 
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a  majority  of  the  voters  of  the  city 
are  in  favor  of  doing  bo,  and  a  ma- 
jority do  vote  therefor,  and  the  act 
gives  the  board  discretion  to  make 
the  levy  or  not,  such  board  can  not  by 
mandate  of  the  court  be  compelled  to 
make  the  levy,  for  the  mere  discretion 
of  public  officers  can  not  be  controlled 
by  the  court's  mandate. 

Mayor  of  Newport  v.  Board  of  Edu- 
cation, 13  Ky.  Opin.  493. 

III.    JURISDICTION.    PROCEEDINGS, 
AND  RELIEF. 

§  154.  Petition  or  complaint,  or  other 
application. 
A  water  company  holding  a  fran- 
chise to  furnish  the  city  of  Louisville 
and  its  inhabitants  water  and  furnish 
an  adequate  supply  of  water  for 
sprinkling  the  streets  of  said  city  may 
be  mandated  to  do  so,  but  this  can 
only  be  done  by  a  plaintiff  showing 
himself  entitled  to  have  such  water; 
and  a  plaintiff  can  not  maintain  an 
action  to  force  the  company  to  fur- 
nish water  for  sprinkling  a  street  when 
she  does  not  aver  that  she  resides  on, 
does  business  or  owns  property  on 
the  street  for  sprinkling  which  she 
requires  water. 

Fuhring  v.  Louisville  Water  Com- 
pany, 10  Ky.  Opin.  197. 


MANDATE. 

Duty  to  enter  of  record  in  trial  court, 
see  Appeal,  §  1191. 

Judgment  of  Court  of  Appeals,  equiva- 
lent to,  see  Appeal,  §  1186. 

Of  Court  of  Appeals,  see  Appeal, 
XVII,  F. 


MARRIAGE. 

§  12.  Essentials  in  general. 

§  13. Common-law  requisites. 

§  50.  Weight  and  sufficiency  of  evi- 
dence. 
S  51.  Questions  for  jury. 
§  52.  Instructions. 

See    Bigamy;     Breach     of    Marriage 

Promise. 
Of    executrix    or    administratrix,   see 
I      Executors  and  Administrators,  §  31. 

I  ^^ 

I  §  12.  Essentials   in  general. 

;  §  13. Common-law  requisites. 

Although  a  marriage  may  not  have 
'  been  voluntary  on  the  part  of  the  hos- 
i  band,  yet  subsequent  cohabitation  with 
I  the  woman  and  recognition  of  her  as 
I  his  wife,  constitutes  a  legal  and  bind- 
I  ing  ratification  of  the  marriage. 
Glass  V.  Glass,  7  Ky.  Opin.  623. 

I  §  50.  Weight    and    sufficiency    of   evi- 
I  dence. 

For  evidence  held  sufficient  to  prove 
'  a  marriage,  see  opinion. 
1  Powell   V.    Calvert,    12   Ky.   Opin. 

'  536. 

!  §  51.  Questions  for  jury. 

W^hether  the  marriage  relation  ex- 
'  isted  between  two  persons  at  a  given 
!  date  is  a  question  for  the  jury  under 
I  proper  instructions. 

Langdon    v.    Kirtly,    7    Ky.   Opin. 
630. 

§52.  Instructions. 

The  court  properly  instructed  the 
jury  as  to  the  common-law  marriage, 
and  as  to  presumptive  evidence  of  mar- 
riage and  marriage  contract. 

Langdon    v.    Kirtly,    7    Ky.   Opin. 
630. 


MANSLAUGHTER. 


MARRIED  WOMEN. 


See  Homicide,  III,  §§  33.  62.  |  See  Husband  and  Wife,  II,  III. 

Erroneous  instruction  as  to,  see  Homi- ;  Acknowledgment  by.  see  Acknowledg- 

cide,  §  309.  I      ment,  §  25. 

Instructions     as     to,     see     Homicide,  |  Authority   to  mortgage   property,  see 


§§  288,  309. 
Involuntary,  see  Homicide,  §  34. 


MARK. 

Signature  by,  see  Signatures,  §  5. 


Husband  and  Wife,  §  119. 

I  Contract  for  sale  of  real  estate,  see 

I      Husband  and  Wife,  §  46. 

I  Disabilities  and  privileges,  see  Hus- 
band and  Wife,  IV, 

.  Liability  for  purchase-price  of  land,  see 
Husband  and  Wife,  §79. 
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Liability  of  separate  estate  for  hus- 
band's debts,  see  Husband  and  Wife, 
§171. 

Personal  judgment  against,  see  Hus- 
band and  Wife,  §  238. 

Power  to  sell  separate  estate,  see  Hus- 
band and  Wife,  §  169. 

Proceedings  in  equity  to  subject  prop- 
erty to  her  debts,  see  Husband  and 
Wife,  §  161. 

Rescission  of  contract,  see  Contracts, 
§268. 

Release  of  dower  as  consideration  or 
contract  with  husband  and  his  cred- 
itors, see  Hus>band  and  Wife,  §  80. 

Right  to  devise  property,  see  Wills, 
§27. 

Right  to  engage  in  business,  see  Hus- 
band and  Wife,  §  92. 

Right  to  license  to  sell  intoxicating 
liquors,  see  Intoxicating  Liquors, 
§58. 

Testamentary  capacity,  see  Wills,  §  29. 

Testamentary  disposition  by,  see  Wills, 
§  4,  27. 

When  coverture  floes  not  prevent  run- 
ning of  statute  of  limitations,  see 
Limitation  of  Actions,  §  73. 


MARSHAL. 

Bond  of,  see  Officers,  §  35. 

Duty  to  pay  over  public  money,   see 

Municipal  Corporations,  §  183. 
Rebuttal  of  presumption  of  malice,  see 

Municipal  Corporations,  §  183. 
Removal  of  dangerous  animals  from 

streets,  see  Municipal  Corporations, 

§705. 


MARSHALING  ASSETS  AND 
SECURITIES. 

§  5.  Liens  or  claims  against  property 
or  funds  of  different  persons. 
Where  there  are  two  funds  and  one 
creditor  has  a  lien  upon  both,  •  and 
another  creditor  upon  only  one  of 
them,  the  former  is  required  to  satisfy 
his  claims  out  of  the  fund,  upon  which 
the  other  creditor  has  no  lien;  but 
this  rule  of  marshaling  securities 
does  not  apply  as  between  creditor  and 
debtor,  but  only  between  different 
creditors. 

Bronson  v.  Ransom,  11  Ky.  Opin. 
960. 


MASTER  AND  SERVANT. 

L  THE  RELATION. 

(A)  CREATION  AND  EXISTENCE. 
§  1.  Nature  and  existence  of  rela- 
tion in  general. 

(C)  TERMINATION  AND  DISu 
CHARGE. 

§  30.  Grounds  for  discharge. 

§  34.  Actions  for  wrongful  dis- 
charge. 

§  40. Evidence. 

II.  SERVICES  AND  COMPENSATION. 

(B)  WAGES   AND   OTHER    REMU- 

NERATION. 

§  68.  Right  to  wages  in  general. 
§72.  Additional   compensation. 
§  80.  Actions  for  wages. 

III.  MASTER'S    LIABILITY    FOR    IN- 

JURIES TO  SERVANT. 

(A)  NATURE    AND    EXTENT    IN 

GENERAL. 
§  90.  Care  required  in  general. 
§  98.  Willful  injury  by  master. 

(B)  TOOLS,      MACHINERY,      AP- 

PLIANCE8,      AND      PLACES 
FOR    WORK. 

§  101.  Nature  of  master's  duty  and 
liability  and  care  required  in 
general. 

§  108.  Defective  or  dangerous  ma- 
chinery. 

§  111.  Railroad  cars. 

§  112.  Railroad    tracks    and    road- 
beds. 
(O)  WARNING  AND  INSTRUCTING 
SERVANT. 

§  153.  Inexperienced  youthful  em- 
ploye. 

(F)  RISKS    ASSUMED    BY    SERV- 

ANT. 
§  206.  Dangers  incident  to  nature 

of  work. 
§  216.  Incompetency  or  negligence 

of  fellow  servants. 

(G)  CONTRIBUTORY        N  E  G  L  |. 

GENCE  OF  SERVANT. 

§  229.  Care  required  of  servant. 
§  237.  Dangerous    operations    and 

methods  of  work. 

§  240. Operation  of  railroads. 

(H)   ACTIONS. 
§  284.  Questions  for  jury. 
§  290.  Instructions. 
§  295. Assumption    of   risk    by 

servant  injured. 

IV.  LIABILITIES  FOR  INJURIES  TO 

THIRD  PERSONS. 
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(A)     ACTS     OR    OMISSIONS     OF 
SERVANT. 

§  300.  Nature  of  master's  liability. 

See  Apprentices. 

I.     THE   RELATION. 
(A)   CREATION  AND  EXISTENCE. 

§  1.  Nature  and  existence  of  relation  in 

general. 
A  person  who  goes  to  the  house  of 
another  to  share  the  benefits  and 
hospitalities  of  the  family  can  not  at 
his  own  will  and  pleasure  convert 
himself  into  a  hired  servant,  without 
the  knowledge  or  consent  of  the  head 
of  the  family. 

Grubb's  Exr.  v.  Black,  1  Ky.  Opin. 

501. 

In  an  action  for  services  performed, 
the  Jury  should  have  been  instructed 
that  if  they  believed  from  the  evidence 
that  the  plaintifE  lived  with  defendant 
as  a  member  of  his  family,  and  he  fur- 
nished her  food  and  clothing,  and  kept 
no  account  thereof,  and  that  he  had 
not  promised  to  pay  her  otherwise  for 
her  services,  and  that  after  his  death 
she  continued  to  live  with  his  wife 
in  the  same  way,  the  law  is  with  the 
defendant. 

Grubb's  Exr.  v.  Black,  1  Ky.  Opin. 
501. 

<C)     TERMINATION     AND     DIS- 
CHARGE. 

§  30.  Grounds  for  discharge. 

The  employe  is  bound  to  treat  his 
employer  with  respect,  to  be  faithful 
and  reasonably  diligent,  and  to  obey 
all  reasonable  orders,  within  the  scope 
of  his  employment,  which  may  be 
given  by  the  employer  or  his  agent, 
for  the  breach  of  which  the  employer 
may  discharge  him. 

Otis  &  Co.  V.  Power,  1  Ky.  Opin. 
312. 

In  some  service  the  character  and 
conduct  of  the  employe  is  immaterial 
to  the  empolyer  and  forms  no  element 
of  consideration;  but  there  are  em-; 
ployments  which  from  the  nature  of 
the  service,  character  and  conduct,  do 
constitute  elements  of  the  contract 
9nd  consideration.  | 

Otis  &  Co.  V.  Power,  1  Ky.  Opin.  i 
312. 


§  34.  Actions  for  wrongful  discharge. 

§  40. Evidence. 

If  the  plaintiff  was  discharged, 
without  Just  cause,  and  before  the 
end  of  the  time  for  which  the  defend- 
ant had  engaged  her  services,  she  had 
the  right  to  maintain  an  action  for  the 
loss  of  wages,  if  she  was  unable  by 
reasonable  effort  to  obtain  other  em- 
plojrment. 

Otis  &  Co.  V.  Power,  1  Ky.  Opin. 
312. 

II.  SERVICES  AND  COMPENSATION. 

(B)   WAGES  AND   OTHER    REMU- 
NERATION. 

§68.  Right  to  wages  in  general. 

A  manager  of  a  business,  who  neg- 
ligently or  by  lack  of  due  care,  per- 
mits one  of  his  sub-employes  to  over- 
draw his  wages,  is  personally  liable 
to  the  employer  for  same. 

Turner  v.   Tabb,  4  Ky.  Opin.  31. 

Fair  dealing,  punctuality  in  pay- 
ment of  wages,  and  general  good 
treatment  are  duties  incumbent  on  the 
employer,  for  a  breach  of  which  the 
employe  can  have  his  action. 

Otis  &  Co.  V.  Power,  1  Ky.  Opin. 
313. 

§  72.  Additional  compensation. 

An  employer  is  liable  under  a  parol 
agreement  for  an  increase  in  salary  of 
his  employe,  where  his  books  show  the 
entry  made  thereon  by  the  employe, 
and  not  objected  to  by  him. 

Turner  v.  Tabb,  4  Ky.  Opin.  31. 

§  80.  Actions  for  wages. 

Entries  by  an  employe  made  on  the 
books  kept  by  him  can  be  used  to  es- 
tablish a  liability  for  an  increase  in 
salary  given  him  by  his  employer. 
Turner  v.  Tabb,  4  Ky.  Opin.  31. 

III.  MASTER'S   LIABILITY  POR   IN- 

JURIES   TO   SEaiVANT. 

(A)     NATURE    AND    EXTENT    IN 
GENERAL. 

§90.  Care  required  in  general. 

The  lack  of  ordinary  care  by  a  rail- 
road company  may  make  it  liable  for 
the  personal  injury  of  one  not  in  its 
employment,  but  it  can  in  no  case  be 
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liable  for  the  injury  or  death  of  its 
employes  unless  it  is  guilty  of  willful 
neglect 

Kentucky  Cent.  R.  Co.  v.  Sommers' 
Admr.,  13  Ky.  Opln.  1092. 

§  98.  Willful  injury  by  master. 

To  authorize  a  verdict  and  Judgment 
in  a  suit  against  a  railroad  company 
for  the  death  of  an  employe,  it  must  be 
shown  that  the  life  of  the  deceased 
was  lost  by  the  willful  neglect  of  the 
defendant  or  its  agents  and  servants. 
Armstrong's  Admr.  v.  Pennsyl- 
vania Co.,  12  Ky.  Opin.  273. 


(B)     TOOLS,     MACHINERY,    APPLI- 
ANCES, AND   PLACES   FOR 
WORK. 

§  101.  Nature  of  master's  duty  and  lia- 
bility and  care  required  in  gen- 
eral. 
A  servant  has  the  right  to  expect 
that  the  master  will  exercise  all  pru- 
dent means  to  avoid  danger  to  him  in 
the  course  of  his  employment. 

Lexington  &  Big  Sandy  R.  Co.  v. 
Edward  Joepa,  6  Ky.  Opin.  662. 

§  108.  Defective  or  dangerous  machin- 
ery. 
An  employe  has  the  right  to  depend 
upon  his  employer  to  furnish  safe  ma- 
chinery and  appliances  with  which  to 
work;  and  where  such  machinery  is 
defective  and  so  known  to  the  em- 
ployer, or  by  the  exercise  of  ordinary 
care  and  caution  the  employer  or  his 
agents  could  have  known  the  machin- 
ery was  defective,  and  injury  is 
caused  thereby,  the  employer  is  lia- 
ble. 

Dyle    V.     Swift's    Iron    &    Steel 
Works,  12  Ky.  Opin.  184. 

§111.  Railroad  cars. 

A  railroad  company  is  not  required 
to  furnish  the  very  best  and  latest 
improvement  in  machinery  but  only 
that  which  is  reasonably  proper,  when 
Judged  by  what  has  been  shown  to  be 
best  by  experience  and  use,  and  the 
company  can  not  be  held  to  be  will- 
fully negligent  in  the  killing  of  one  of 
its  employes  because  it  did  not  fur- 
nish for  use  the  very  latest  and  best 
improvement,  and  the  company  can 
not  be  held  liable  for  willful  neglect 


by  its  failure  to   use   the   latest  im- 
proved frog. 

Young  V.  Louisville  &  N.  R.  Co., 
12  Ky.  Opin.  758. 

§112.  Railroad  tracks  and  roadbeds. 

Even  where,  at  the  time  an  em- 
ploye of  a  railroad  company  engaged 
in  switching  cars  at  night  is  killed, 
it  is  shown  that  the  yard  was  not 
lighted,  that  there  was  a  mud  hole 
along  the  car  tracks,  that  the  quad- 
ruple and  rail  track  at  the  switch 
bar  was  dangerous,  and  that  the  switch 
bar  at  the  place  where  the  employe 
was  killed  was  about  three  inches 
above  the  cross  ties  when  it  ought  to 
have  been  even  with  them,  and  while 
it  may  have  been  shown  by  reason  of 
these  conditions  the  business  of 
switching  was  rendered  more  danger- 
ous than  if  they  had  been  in  perfect 
condition,  still  in  the  absence  of  evi- 
dence that  deceased  lost  his  life  by 
reason  of  such  defects  the  plaintiff 
was  not  entitled  to  recover. 

Armstrong's    Admr.    v.    Pennsyl- 
van  Co.,  12  Ky.  Opin.  273. 

(D)    WARNING    AND    INSTRUCTING 

SERVANT. 

§  153.  Inexperienced    or   youthful    em- 
ploye. 
Where   an   employer   knew   of   the 
danger  incident   to   the   repairing   of 
machinery,  and  the  employe  was  in- 
experienced and  did  not  know  of  the 
danger,  it  was  the  duty  of  the  employer 
to  inform  the  employe  of  the  danger 
and  to  give  him  proper  instruction. 
Swift's    Iron    &    Steel    Works    v. 
Reed,  7  Ky.  Opin.  661. 

Where  an  employe's  position  in  re- 
pairing machinery  was  dangerous  be- 
cause of  the  absence  of  a  belt  shift, 
and  the  employe  because  of  his  inex- 
perience was  not  aware  of  the  danger, 
it  was  the  duty  of  the  employer  to  in- 
struct him  as  to  the  danger  and  pro- 
vide against  it. 

Swift's    Iron    &    Steel    Works    v. 
Reed,  7  Ky.  Opin.  661. 

(F)  RISKS  ASSUMED  BY  SERVANT. 

§206.  Dangers   incident   to    nature    of 
work. 
Where  in  a  suit  against  a  transpor- 
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tatlon  company  operating  a  freight 
boat  on  the  rlyer»  brought  by  plaintiff 
on  account  of  his  intestate  having 
lost  his  life  in  an  effort  to  carry  out 
the  orders  of  the  company  to  retake  a 
barrel  which  had  fallen  overboard, 
there  is  no  evidence  of  willful  neglect 
or  of  reckless  and  wanton  conduct 
towards  the  intestate  in  the  direction 
given  him  to  catch  the  barrel,  It  is 
held  that  the  danger  was  one  of  the 
perils  attending  navigation  that  he  had 
agreed  to  risk  when  accepting  the  em- 
ployment and  there  could  be  no  re- 
covery. 

LlUard's  Admr.  v.  Houston  Trans- 
portation Co..  11  Ky.  Opin.  705. 

An  employe  voluntarily  assuming  a 
character  of  labor  that  is  dangerous 
and  is  injured  is  without  remedy  un- 
less the  employer  by  the  exercise  of 
ordinary  care  and  caution  could  have 
prevented  the  injury. 

Doyle    V.    Swift's    Iron    &    Steel 
Works,  12  Ky.  Opin.  184. 

§216.  Incompetency  or  negligence  of 
fellow  servants. 
Subordinates  engaged  at  the  same 
time  in  the  same  work  and  with  like 
power  and  control  have  no  right  of  re- 
covery against  the  employer  for  in- 
juries to  each  other  caused  by  their 
own  neglect  or  want  of  care,  since 
they  assume  all  such  risks  when  they 
agree  to  work  together  as  fellow  lab- 
orers. 

Doyle    V.    Swift's    Iron    ft    Steel 
Works,  12  Ky.  Opin.  184. 

(G)    CONTRIBUTORY   NEGLIGENCE 
OF  SERVANT. 

§229.  Care  required  of  servant. 

Where  plaintiff's  intestate,  being  an 
employe  of  a  steamboat  company, 
rashly  and  recklessly  placed  himself 
in  a  position  of  danger  which  resulted 
in  the  loss  of  his  life,  without  the 
fault  of  his  employer,  there  can  be 
no  recovery. 

Lillard's  Admr.  v.  Houston  Trans- 
portation Co.,  11  Ky.  Opin.  705. 

§  237.  Dangerous  operations  and  meth- 
ods of  work. 

§240. ^Operation  of  railroads. 

Where  an  employe  of  a  railroad  com- 
pany is  run  over  by  the  company's 


cars,  no  recovery  can  be  had  therefor 
except  on  the  ground  that  his  death 
resulted  from  the  willful  negligence  of 
those  in  charge  of  the  train. 

Butler's    Admr.    v.    Louisville   & 
N.  R.  Co.,  13  Ky.  Opin.  420. 

Where  an  employe  of  a  railroad 
company  is  killed  by  the  cars  of  the 
company,  his  representatives  can  only 
recover  on  the  ground  of  willful  neg- 
ligence of  the  company,  since  the  rail- 
road company  can  not  be  held  liable 
for  ordinary  negligence. 

Chattaroi    R.    Co.    v.    Leftwitch's 
Admr.,  13  Ky.  Opin.  480. 


<H)  ACTIONS. 

§  284.  Questions  for  Jury. 

Whether  the  employe  had  knowl- 
edge of  the  risk  he  was  assuming,  or. 
by  the  exercise  of  ordinary  prudence 
and  caution,  could  have  avoided  the 
danger,  were  questions  for  the  jury  un- 
der proper  instructions. 

Swift's  Iron  Steel  Works  v.  Reed, 
7  Ky.  Opin.  661. 

Whether  an  employer  exercised  rea- 
sonable care  to  avoid  injury  to  his 
servant,  is  a  question  for  the  Jur>-. 
Lexington  ft  Big  Sandy  R.  Co.  v. 
Joepa,  6  Ky.  Opin.  662. 

§290.  Instructions. 

§295. Assumption  of  risk  by  serv- 
ant Injured. 
An  instruction  on  assumed  risk  by  a 
servant,  that  ordinary  risks  of  service 
mean  such  risks  as  were  known  to 
the  servant  at  the  time  he  entered 
upon  the  service,  although  erroneous, 
was  held  not  to  mislead  the  Jury,  in 
view  of  other  instructions  given. 

Lexington  &  Big  Sandy  R.  Co.  v. 
Joepa,  6  Ky.  Opin.  662. 


IV.  LIABILITIES  FOR  INJURIES  TO 
THIRD  PERSONS. 

(A)  ACTS  OR  OMISSIONS  OF  SERV- 
ANT. 

§  300.  Nature  of  master's  liability. 

A  master  is  not  liable  for  the  willfnl 
and  tortious  acts  of  his  servant,  where 
the  party  injured  is  a  stranger,  unless 
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the  act  was  directed  to  be  done   or 
afterwards  ratified  by  the  master. 

Board    of    International    Imp.    y. 
Hall.  4  Ky.  Opin.  659. 

Where  the  relationship  between  the 
master  and  the  party  injured  by  the 
master's  servant  is  such  as  implies  a 
contract  that  no  Injury  shall  be  in- 
flicted by  the  servant,  the  master  is 
liable  for  the  willful  and  tortious 
acts  of  his  servant  resulting  in  in- 
jury to  the  third  party. 

Board    of   International    Imp.    /v. 
Hall,  4  Ky.  Opln.  659. 

MASTER    COMMISSIONERS. 

Report  and  exceptions  to,  see  Infants, 
§73. 

MATERIALMEN'S  LIENS. 
Se  Mechanics'  Liens. 

MAYHEM. 

§  1.  Nature  and  elements  of  offense. 

Where  an  accused  person  is  charged 
with  mayhem,  he  is  guilty  where  the 
evidence  shows  that  he  bit  off  the 
lip  of  his  antagonist. 

Swan  V.   Commonwealth,   12    Ky. 
.Opin.  226. 

MAXIMS. 

He  who  comes  into  equity  must  come 
with  clean  hands,  see  ESqulty,  §§3, 
10.  65. 

MEASURE  OF  DAMAGES. 

See  Damages,  VI. 

For  injury  to  property,  see  Damages, 

§103. 
Personal  injuries  cases,  see  Damages, 

VI,  A. 

MECHANICS'  LIENS. 

I.  NATURE,    GROUNDS,    AND    SUB- 
JE3CT-MATTBR   IN    GENERAL. 
§  9.  Property  which  may  be  sub- 
ject to  lien. 

S  10. In  general. 

§  12. Corporate  property. 


II.  RIGHT  TO  LIEN. 

(A)  NATURE  OF  IMPROVEMENT. 
§  25.  Erection  or  construction. 

(B)  SERVICES    RENDERED    AND 

MATERIALS   FURNISHED. 
§  47.  Materials   used,   but   not   in- 
corporated In  work.  ' 

(D)  PERSONS  ENTITLED  IN  GEN- 

ERAL. 
§  81.  Laborers  and  other  unskilled 
workmen 

(E)  SUBCONTRACTORS,        AND 

CONTRACTORS'  WORKMEN 
AND    MATERIALMEN. 
S  99.  Notice    to    and    consent    of 
owner. 

III.  PROCEEDINGS  TO  PERFECT. 

§  117.  Notice  to  owner. 
§  121. Time  for  notice. 

IV.  OPERATION  AND  EFFECT. 

(C)  PRIORITY. 

§  198.  Liens  and  incumbrances  in 
sreneral 

V.  ASSIGNMENT       OF      LTON      OR 

CLAIM. 
§  204.  EfiPect  of  assignment  of  debt 
or  claim. 

VI.  WAIVER,  DISCHARGE,  RELEASB; 

AND  SATISFACTION. 
(A)  WAIVER  OF  RIGHT  TO  LIEN. 
§  209.  Implied  waiver  in  general. 
§  213.  Taking  mortgage   on   same 
property. 
Vn.  ENFORCEMENT. 
S  25S.  Jurisdiction. 
§  260.  Time    to    sue,    limitations, 

and  laches. 
§  261.  Parties. 

§  263. Defendants. 

§  278.  Evidence. 

Building  erected  by  husband  on  wife's 
land,  see  Husband  and  Wife,  §  25. 

Lien  for  labor  and  supplies  furnished 
railroad,  see  Railroads,  §  159. 

Necessity  of  exceptions  to  rulings  on 
evidence,  see  Appeal,  §  260. 

I.    NATURE,    GROUNDS,    AND    SUB^ 
JBCT-MATTER  IN  GEJNERAL. 

§9.  Property  which  may  be  subject  to 
Men. 

§10. In  general. 

The  mechanics'  lien  law  of  Febru- 
ary 17,  1858,  does  not  apply  to  work 
and  labor  performed  in  the  erection 
of  the  earthwork  of  a  railroad  track, 
since  the   mere  earthwork  of  a  rail- 
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road  can  not  be  regarded  as  a  struc- 
ture In  the  sense  that  the  term  is 
used  in  the  act. 

Hagan  v.  English  &  Murphy»  5  Ky. 
Opln.  467. 

The  lien  of  a  mechanic  or  material- 
man attaches  to  the  building  and  land 
upon  which  it  stands  when  the  labor 
is  performed  and  the  material  is  used 
in  the  construction. 

Graves   v.   Collins   &   Son,   8   Ky. 
Opln.  667. 

§  12. Corporate   property. 

Under  the  provisions  of  an  act  to 
provide  for  liens  for  laboring  men 
and  supply  men  (Gen.  Stat.,  §944). 
employes  of  a  railroad  company  have 
liens  for  their  wages  wherever  the 
property  and  effects  of  the  road  can 
be  distributed  amongst  the  creditors; 
but  laboring  men  can  have  no  lien  for 
labor  done  to  improve,  construct  or 
repair  such  road  under  any  other  cir- 
cumstances. 

Dennis  v.  Bibbs,  9  Ky.  Opin.  751. 

II.  RIGHT  TO  LIEN. 

(A)  NATURE    OF    IMPROVEMENT. 

§25.  Erection  or  construction. 

Where  one  agrees  to  erect  a  house 
for  another,  and  the  real  estate  is  sold 
before  completion,  and  the  buyer 
agrees  to  pay  such  contractor  in  cash 
and  by  the  surrender  of  a  claim  against 
Mm,  such  contractor  has  a  mechanic's 
lien  for  the  balance  due  him  over 
such  surrendered  indebtedness. 

Jeter  v.  McCarty,  9  Ky.  Opin.  610. 

(B)  SERVICES  RENDERED  AND  MA- 

TERIALS   FURNISHED. 

§47.  Materials  used,  but  not  incor- 
porated in  work. 
Mechanics  and  materialmen  are  al- 
lowed liens  upon  the  buildings  erected 
by  them,  or  out  of  their  materials  and 
upon  the  estate  of  the  debtor  in  the 
land  upon  which  the  building  stands, 
but  the  mere  promise  by  the  pur- 
chaser that  he  will  use  the  material 
in  the  construction  of  a  building  does 
not  give  to  the  material  man  a  lien  on 
such  land. 

Graves   v.   Collins   &   Son,   8   Ky. 
Opin.  667. 


(D)    PERSONS    ENTITLED   IN   GEN- 
ERAL. 

§81.  Laborers     and     other     unskilled 

workmen. 
Laborers  performing  labor  on  one 
contract  have  a  joint  lien  on  the  work 
and  property,  but  no  single  lien  can  be 
taken  on  a  claim  for  less  than  $10, 
and  where  a  joint  lien  Is  asserted  it  is 
not  necessary  that  each  single  lien 
should  be  $10  or  more,  but  such  liens 
may  be  added  together  and  if  the  ag- 
gregate is  $10  or  more  the  lien  may 
be  enforced. 

MuUiken  v.  Leiber,  13   Ky.  Opin. 

939. 


(E)   SUBCONTRACTORS,  AND  (X)N- 

TRACTORS'  WORKMEN   AND 

MATERIALMEN. 

§  99.  Notice  to  and  consent  of  owner. 
A  mechanic's  lien  asserted  by  a  sub- 
contractor is  unavailing  where  a  writ- 
ten notice,  as  required  by  the  statute, 
has  not  been  given. 

Hall  v.  O'Donnell,  3  Ky.  Opin.  495. 

Where  the  laborer  gives  notice  be- 
fore payment  Fy  the  employer  that 
he  looks  to  the  property  or  improve- 
ment for  his  pay,  he  acquires  a  lien 
that  can  be  enforced  as  If  he  had  been 
the  original  contractor,  and  after  such 
notice  if  the  employer  pays  money 
to  the  original  contractor  or  his  as- 
signee he  does  so  at  his  peril. 

Mulliken  v.  Leiber,  13  Ky.  Opin. 
939. 


III.  PROCEEDINGS   TO   PERFECT. 

§117.  Notice  to  owner. 

§  121. ^Time  for  notice. 

A  mechanic  is  only  entitled  to  a  lien 
for  work  in  constructing:  a  building 
when  he  files  a  notice  of  his  lien  with- 
in sixty  days  from  the  time  such  labor 
ceases,  and  he  waives  his  lien  by  fail- 
ing to  file  his  notice  within  the  time 
prescribed;  and  where,  after  he  ceases 
to  work  in  the  construction  of  a  mill, 
but  engages  to  work  for  its  owners 
on  a  salary  in  running  the  mill,  a 
statement  filed  by  him  seven  months 
after  the  construction  work  was  done 
by  him  but  within  sixty  days  from 
the  time  he  ceased  work  in  running 
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the  mill  is  not  sufficient  to  secure  him 
any  lien. 

McHenry  v.  Rome  Mill  Company, 

10  Ky.  Opin.  871. 

IV.   OPERATION   AND   EFFECT. 
(C)  PRIORITY. 

§  198.  Liens  and  incumbrances  in  gen- 
eral. 
Laborers,   mechanics   and   material- 
men, under  the  provisions  of  the  act 
of  1876,  are  entitled  to  liens  on  a  build- 
ing erected  or  repaired  by  them  or  for 
which  they  furnished  the  labor  or  ma- 
terials; and  where  a  mortgage  is  exe- 
cuted after  the  date  of  said  act  the 
parties   to   it   must  be   held   to   have 
contracted  with  reference  thereto,  and 
such  mortgage  is  second  to  such  liens. 
Miller  v.  McCrory,  White  &  Co., 

11  Ky.  Opin.  625. 


V.  ASSIGNMENT        OF 

CLAIM. 


LIEN       OR 


§204.  Effect  of  assignment  of  debt  or 

claim. 
A  bona  fide  purchaser  from  the 
owner  of  property  upon  which  an  im- 
provement has  been  made  or  work 
done,  is  protected,  but  an  assignee  of 
a  contractor  can  take  no  greater  right 
than  the  contractor  himself  had;  and 
he  can  not  be  protected  as  against 
those  who  as  between  the  contractor 
and  the  employer  have  superior  liens. 
Mulliken  v.  Leiber,  13  Ky.  Opin. 

939. 

VI.  WAIVER,    DISCHARGE,     RE- 
LEASE, AND  SATISFACTION. 

(A)    WAIVER   OF   RTGHt   TO    LIEN. 

§209.  Implied  waiver  in  general. 

Where  builders  of  a  house,  received 
an  order  on  the  owner  for  their  por- 
tion of  the  work  done,  and  presented 
it,  which  was  accepted,  they  will  be 
entitled  to  assert  their  lien  for  a 
balance  due  them,  the  acceptance  of 
the  personal  order  not  being  a  waiver 
of  the  lien. 

Porter  &  Brooks  v.  Anderson  & 
Wainman,  3  Ky.  Opin.  348. 

§213.  Tal<ing  mortgage  on  same  prop- 
erty. 
One  having  a  lien  as  a  materialman 


waives  it  by  accepting  a  mortgage  for 
the  same  claim  and  electing  to  pursue 
his  remedy  thereon. 

Goodnight  v.  Adsit,  11  Ky.  Opin. 
157. 

VII.   ENFORCEMENT. 

§258.  Jurisdiction. 

The  holder  of  a  mechanic's  lien  not 
having  brought  a  suit  in  the  state 
court  to  enforce  it  prior  lo  the  de- 
fendant's filing  his  petition  in  bank- 
ruptcy court  for  his  discharge  in  bank- 
ruptcy, he  can  not  maintain  his  suit 
in  the  state  court. 

Rouse  V.  Jones,  10  Ky.  Opin.  156. 

§260.  Time  to  sue,  limitations,  and 
laches. 
No  action  can  be  maintained  to 
foreclose  a  mechanic's  lien  after  twelve 
months  have  elapsed  from  the  date  of 
the  completion  of  the  work  or  furnish- 
ing the  materials. 

Walter  &  Struck  v.  Wooley,  8  Ky. 
Opin.  337. 

§261.  Parties. 

§  263. Defendants. 

Where  the  landlord  was  not  made  a 
defendant  in  foreclosing  a  mechanic's 
lien  against  his  property  for  improve- 
ments erected  by  the  tenant,  until 
more  than  one  year  after  such  work 
was  done  and  until  after  the  tenant 
was  dispossessed,  no  recovery  can  be 
had  against  the  landlord's  real  estate. 
Walter  &  Struck  v.  Wooley,  8  Ky. 
Opin.  337. 

The  landlord  must  be  made  a  de- 
fendant in  an  action  to  foreclose  a 
mechanic's  lien  against  real  estate  for 
improvements  which  have  been  made 
thereon  by  the  tenant. 

Walter  &  Struck  v.  Wooley,  8  Ky. 
Opin.  337. 

§  278.  Evidence. 

The  evidence  was  held  not  to  show 
that  plaintifPs  held  a  mechanic's  lien 
on  the  property  in  question. 

L/loyd  &  Tribble  v.  Queen,  6  Ky. 
Opin.  113. 

MERGER. 

By    execution    of    deed,    see    Deeds, 
§94. 
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Of  accounts  into  note,   see   Account, 

II. 

Of  Judgment  on  appeal  to  circuit  court, 

see  Appeal.  §  3: 
Of  leasehold   into  fee,    see   Landlord 

and  Tenant,  S  60. 
Of  note  into  Judgment,  see  Bills  and 

Notes,  §  540. 

MILITIA. 

§  19.  Civil    liabilities   of    members    of 

militia. 
The  necessity  for  seizing  private 
property  in  violation  of  the  provisions 
of  the  Constitution  of  the  state  was 
held  not  so  insistent  and  overwhelm- 
ing as  to  leave  ''no  legal  avoidable  al- 
ternative." 

Mercer  v.  Humphrey,  7  Ky.  Opin. 

141. 

Militia  officers  were  held  to  have 
no  authority  to  give  one  the  right  to 
commit  a  trespass  upon  the  property 
of  citizens. 

Mercer  v.  Humphrey,  7  Ky.  Opin. 
141. 

MINES  AND  MINERALS. 

II.  TITLES,      CONVEYANCES,      AND 
CONTRACTS. 
(C)     LEASES,      LICENSES,      AND 

CONTRACTS. 
S  56.  Nature  of  mining  lease  and 

agreements. 
§  61.  Construction    and    operation 

of  mining  leases. 
§  72.  Construction    and    operation 

of  oil  and  gas  leases. 
§  77. Surrender,    abandonment, 

or  forfeiture. 
S  82.  Construction    and    operation 

of  licenses  and  contracts. 
§83. Rights   and   liabilities    of 

parties. 

II.     TITLES,    CONVEYANCES,    AND 
CONTRACTS. 

(C)    LEASES,   LICENSES,  AND  CON- 

TRACTS. 

§  56.  Nature  of  mining  lease  and  agree- 1 
ments. 
Where  the  proof  shows  that  a  lead 
in  a  mine  would  not  terminate  at  a 
point  contemplated  by  the  parties  to 


the  contract  for  lease  of  a  mine,  but  at 
a  point  wholly  impracticable  to  reach 
the  coal  to  be  mined,  only  nominal 
damages  for  destruction  thereof  could 
be  recovered. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

Where  a  written  mining  lease  is 
executed  and  acknowledged,  but  is 
taken  away  and  kept  in  the  possession 
of  the  lessee  for  some  time  before 
being  returned  for  record,  and  when 
returned  it  has  been  altered  in  ma- 
terial parts,  so  as  to  give  possession 
of  the  land  for  agricultural  purposes 
to  the  lesee,  the  lessor  is  entitled 
to  take  the  possession  of  such  land 
for  such   purposes. 

Spreen  v.  Whitney,  9  Ky.  Opin.  60. 

§61.  Construction  and  operation  of 
mining  leases. 
It  is  the  duty  of  the  lessee  to  so 
work  a  leased  mine  as  not  to  render 
unnecessarily  difficult  the  mining  of 
such  coal  as  they  might  choose  or  be 
compelled  to  leave  at  the  expiration 
of  their  term. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

A  petition  seeking  to  recover  dam- 
ages for  the  removal  of  pillars  in  a 
mine,  stipulating  "to  preserve  the 
main  entry  by  leaving  pillars  on  either 
side  sufficient  to  support  it,*'  is  not 
demurrable,  though  the  plaintiffs  could 
not  recover  as  in  trover  and  conver- 
sion. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

Where  a  lease  permits  the  leasee 
to  mine  coal,  but  requires  him  to  pre- 
serve the  "main  entry,"  by  leaving  pil- 
lars sufficient  on  either  side  to  sup- 
port it,  and  "with  this  execption"  to 
removed  all  coal,  etc.,  the  words  in 
the  form  of  an  exception  amounted 
to  a  covenant  to  preserve  the  supports 
and  leave  open  the  passageway  so  as 
to  preserve  the  entry  itself. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

A  plea  in  defense  to  a  suit  for  vio- 
lation of  a  contract,  that  by  reason  of 
opening  up  of  a  new  passageway  and 
closing  of  the  old  one,  in  that  more 
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and  better  coal  was  thus  left  than  was 
taken  from  the  pillars  supporting  the 
portion  of  the  entry  destroyed,  is  not 
good. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

A  criterion  of  damages  is  the  dif- 
ference in  the  value  of  the  mines  in 
the  condition  they  were  restored  to 
plaintiff  on  the  day  the  lease  expired, 
and  what  their  value  would  have  been 
in  case  "pillars  sufficient  to  preserve 
and  leave  open,"  the  main  entry  had 
been  left  as  stipulated  in  the  lease. 
Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

The  inquiry  in  an  action  for  dam- 
ages to  a  mine  should  be  confined  lo 
the  difference  in  value  on  the  day  the 
lease  expired,  and  should  exclude  any 
consideration  of  the  value  of  the  entry  | 
as  a  passage-way. 

Trabue  v.  Sanders  &  Williams,  4 
Ky.  Opin.  153. 

§72.  Construction  and  operation  of  oil 
and  gas  leases. 
Where  an  oil  lease,  providing  for 
a  payment  of  $50.00  per  year  for  not 
commencing  work  thereunder,  this 
penalty  is  lost  by  a  subsequent  sur- 
render and  acceptance  of  the  lease. 
Such  a  payment,  provided  for,  can  not 
be  held  as  an  amount  due  for  rent, 
but  merely  a  penalty  for  non-perform- 
ance. 

Meek  v.  Preston,  3  Ky.  Opin.  205. 

§  77. Surrender,    abandonment,    or 

forfeiture. 
Where,  by  the  terms  of  an  agree- 
ment between  the  lessor  and  the  les- 
see, a  mining  company,  the  stock 
of  the  company  is  forfeited  to  the 
lessor,  the  latter  succeeded  to  the 
rights  of  the  company,  and  took  the 
lease  subject  to  the  liens,  legally 
created,   before  the   forfeiture. 

Alexander's  EJxrs.  v.  Airdee  Coal 
Co.,  7  Ky.  Opin.  329. 

§  82.  Construction    and    operation    of 

licenses  and  contracts. 
§83. Rights  and   liabilities  of  par- 
ties. 
■The  lessees  in  a  mining  lease  were 
held  to  have  restored  the  mine  to  the 
lessor  in  a  more  valuable  condition 


than  they  were  obliged  to  do  under 
the  terms  of  the  lease. 

Trabue  v.  Lander,  6  Ky.  Opin.  652. 

MISCONDUCT. 

As   ground   for   new    trial,    see   New 

Trial,  II,  B. 
Of  attorney  in  argument  of  case,  see 

Appeal,   §248. 
Of  juror  as  ground  for  new  trial,  see 

New  Trial,  II,  D. 

MISJOINER. 

Of  causes  of  action,  see  Action,  §  43. 
Of  parties  plaintiff,  see  Parties,  §  85. 
Of  parties,  see  Parties,  §  75. 
Waiver  of  misjoinder  of  actions,  see 
Action,  §  45. 

MISREPRESENTATIONS. 

As  to  boundaries  of  land,  see  Con- 
tracts, §258. 

MISTAKE. 

As  ground  for  new  trial,  see  New 
Trial,  §91. 

As  ground  for  reformation  of  instru- 
ment, see  Reformation  of  Instru- 
ments, §  17. 

As  to  quantity  of  land  sold,  see  Ven- 
dor and  Purchaser,  §§  32,  34,  60,  65. 

Correction  of  mistake  in  award,  see 
Arbitration  and  Award,  §  63. 

Equity  jurisdiction  of,  see  Equity,  §  5. 

Ground  for  reformation  of  instrument, 
see  Reformation  of  Instruments, 
§§  15,  19. 

In  draft  of  deed,   see   Deeds,   §  69. 

In  execution  of  deed,  see  Deeds,  §69. 

In  issuing  bond,  see  Bonds,  §  48. 

In  order  of  judicial  sale,  see  Judicial 
Sales,  §  37. 

Limitation  of  action  for  fraud  or  mis- 
take, see  Limitation  of  Actions,  §  60. 

Payment  by,  see  Payment,  §  78. 

Relief  from  mistake  in  contract,  see 
Contracts,  §  93. 

MITIGATION. 

Of  damages,  see  Libel  and  Slander, 
§111. 
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MODIFICATION. 

Power  of  Court  of  Appeals  to  modify 
judgment  or  order,  see  Appeal, 
§  1146. 

MONEY. 

Legal  tender,  see  Tender,  §  10. 
Meaning  of,  see  Wills,  §  566. 

MONEY  LENT. 

§  1.  Nature  and  grounds  of  obligation. 
There  is  no  natural  lien  for  money 
loaned,  and  liens  to  secure  loans  are 
secured  only  by  agreement  to  that 
effect  by  the  borrower. 

Spalding's  Ehu*.  y.  Hager,   13  Ky. 
Opin.   441. 

MONEY  PAID. 

§  1.  Nature  and  grounds  of  obliga- 
tion. 
§  4.  Persons  entitled. 

§  1.  Nature  and  grounds  of  obligation. 

Plaintiff  in  an  action  for  money  paid 
on  a  debt  of  another  must  prove  an 
actual  indebtedness  on  the  part  of  de- 
fendant to  the  person  to  whom  the 
money  was  paid,  before  plaintiff  can 
recover. 

Brady  v.  Lanham,  6  Ky.  Opin.  147. 

§4.  Persons  entitled. 

When  a  plaintiff  has  been  instru- 
mental in  causing  the  property  of  a 
stranger  to  be  sold,  the  property  not 
belonging  to  the  defendant,  the  pur- 
chaser at  such  sale  may  recover  back 
the  price  paid  from  such  plaintiff. 
Clements  v.  Green,  8  Ky.  Opin. 
803. 

MONEY  RECEIVED. 

§    8.  Money    wrongfully    obtained. 
§  13.  Persons  entitled. 

§8.  Money  wrongfully  obtained. 

Where  one  collects  money  without 
right,  the  law  implies  a  promise  to  re- 
pay it. 

Nutter  V.  Miller,  7  Ky.  Opin.  367. 

An  action  for  money  had  and  re- 
ceived  is   the   proper  remedy,    where 


defendant  presented  a  claim  for  and 
received  money  for  tin>ber  belonging 
to  plaintiff,  which  was  used  by  the  fed- 
eral army  during  the  civil  war. 

Grimes   v.    Trimble,    6    Ky.   Opin. 
703. 

§13.  Persons  entitled. 

Where  an  attorney  received  money 
which  belonged  to  another  and  de- 
posited it  in  a  bank  to  his  own  ac- 
count, and  died  leaving  a  portion  of  it 
on  deposit  in  the  bank,  the  person  so 
entitled  to  it  may  have  it  applied  to 
the  satisfaction  of  his  claim. 

Smith  V.  Alexander,   7  Ky.  Opin. 
367. 


MORTGAGES. 

I.  REQUISITES  AND  VALIDITY. 

(A)  NATURE    AND    ESSENTIALS 

OF   CONVEYANCES  AS   SE- 
CURITY. 

§  1.  Nature  of  mortgage  in  gen- 
eral. 

§  4.  Mortgage  distinguished  from 
other  transactions. 

§  6. Conditional  sale. 

§  8. Trust  or  power. 

§  9.  Property  which  may  be  sub- 
ject of  mortgage. 

§  10. Nature  of  property. 

§  11. ^Title  or  interest  of  mort- 
gagor in  general. 

§  13. After-acquired  property. 

§14.  Debts  or  liabilities  which 
may  be  secured. 

§  15. In  general. 

§  16. Future  advances. 

§  18. Indemnity  mortgages. 

§  31.  Absolute  deed  as  mortgage. 

§  32. In  general. 

(B)  FORM     AND    CONTENTS    OF 

INSTRUMENTS. 

§  48.  Description  of  property. 

§  50.  Description  of  debts  or  lia- 
bilities secured. 

§  54.  Special  stipulations  and  pro- 
visions. 

(C)  EXECUTION  AND  DELIVERY. 
§  59.  Acknowledgment 

(D)  VALIDITY. 

§  76.  Capacity  and  assent  of  par- 
ties in  general. 
§  78.  Fraud  and  misrepresentation. 
§  79.  Duress. 
§  80.  Undue  influence. 
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§  83.  EiStoppel  or  waiver  as  to  de- 
fects or  objections. 
§  88.  Cancellation  for  invalidity. 

III.  CONSTRUCTION     AND     OPERA- 

TION. 

(C)    GENERAL    RULES    OF    CON- 
STRUCTION. 

§  109.  E^vidence  to  aid  construction 
in  creneral 

(B)  PARTIES     AND     DEBTS     OR 

LIABILITIES  SECURED. 
§  112.  Parties  secured. 
§  114.  Debts  secured  in  general. 

(C)  PROPERTY  MORTQAGESi 

AND  ESTATES  OF  PARTIES 
THEREIN. 
§  134.  Title  of  mortgagor  in  gen- 
eral 

(D)  LIEN   AND   PRIORITY. 

§  146.  Scope  and  extent  of  lien. 

§  148.  Waiver  or  loss  of  lien. 

§  149.  Priorities  of  debts  or  obliga- 
tions secured  by  same  mort- 
gage. 

§  150.  Priorities  of  liens  or  in- 
cumbrances existing  before  ac- 
quisition of  property  by  mort- 
gagor. 

§  151.  Priorities  of  mortgages  in 
general. 

§  166.  Notice  affecting  priority. 

§  169. Constructive     notice     In 

general. 

§  177.  Circumstances  and  transac- 
tions subsequent  to  mortgage 
affecting  priority. 

§  181. Release,   satisfaction,   or 

discharge  of  mortgage. 

IV.  RIGHTS    AND    LIABILJTIES    OF 

PARTIES. 

§  187.  Possession  or  control  of 
property. 

V.  ASSIGNMENT  OF  MORTGAGE  OR 

DEBT. 

§  234.  Transfer  of  debt  or  obliga- 
tion secured. 

§  236. Part  of  debt. 

§  239.  Validity. 

§  241.  Operation  and  effect  in  gen- 
eral. 

§  255.  Equities  and  defenses  be- 
tween original  parties. 

§  257. Bona    fide    assignees    of 

mortgage. 

VI.  TRANSFER     OF     PROPERTY 

MORTGAGED  OR  OF  EQUITY 
OF  REDEMPTION. 


§  271.  Right  of  mortgagor  to  sell 
and  convey. 

§  274.  Title  and  rights  of  pur- 
chaser in  general. 

§  277.  Liability    of    purchaser    or 

grantee  for  mortgage  debt  in 

fireneral 

VII.  PAYMENT    OR   PERFORMANCE 

OF      CONDITION,      RELEASE, 

AND  SATISFACTION. 

§  298.  Payment  of  debt. 

§  309.  Release  in  general. 

§  310.  Partial  release. 

§  315.  Effect  of  release  or  satis- 
faction. 

IX.  FORECLOSURE     BY     EXEIRCISE 

OF  POWER  OF   SALE. 
§372.  Title    and    rights    of    pur- 
chaser. 

X.  FORECLOSURE  BY  ACTION. 

(B)  RIGHT  TO  FORECLOSE  AND 
DEFENSES. 

§  394.  Default  in  payment. 

§  395. In  general. 

§  410.  Rights  of  junior  incum- 
brancers. 

§  414.  Conditions  precedent. 

§  415.  Defenses. 

§  417.  Persons  entitled  to  fore- 
close. 

(D)  LIMITATIONS  AND   LACHES. 
§  425.  Laches. 

(E)  PARTIES   AND    PROCESS. 
§  426.  Parties  in  general. 

§  427.  Necessary  or  indispensable 

parties. 
§  428.  Plaintiffs. 

§  429. In  general. 

§  430.  Trustees  in  trust  deeds. 

(F)  PLEADING  AND   EVIDENCE. 
§  444.  Bill,  complaint,  or  petition. 
§  446. Mortgage   and   indebted- 
ness. 

§  447. Description  of  property. 

§  454.  Plea,  answer,  or  affidavit  of 

defense. 
§  460.  Presumptions  and  burden  of 

proof. 
(Q)  INJUNCTION  AND  RECEIVER. 
§  465.  Preservation  and  protection 

of  property  in  general. 
§  466.  Appointment  of  receiver. 

§  467. In  general. 

(I)   JUDGMENT  OR  DECREE  AND 

EXECUTION. 
§  483.  Nature    and    essentials    of 

Judgment  in  general. 
§  485.  Scope  and  extent  of  relief. 
§  486. In  general. 
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(J)  SALE. 

S  500^.  Nature  and  essentials  in 
general. 

§  512.  Sale  in  parcels  or  in  gross. 

§  525.  Report  or  return. 

§  529.  Opening  or  vacating  and  ac- 
tions to  set  aside. 

S  532.  Rights  of  purchaser  in  gen- 
eral. 

§  533.  Property  and  rights  passing 
by  sale. 

§  547.  Rents  and  profits. 

§  548. In  general. 

§  554.  Conveyance  to  purchaser. 
(L)    DISPOSITION    OF   PROCEEDS 
AND  SURPLUS. 

§  563.  Disposition  in  general. 

S  564.  Prior     liens      and      incum- 
brances. 

§  566.  Debts  or  obligations  secured 
by  same  mortgage. 
(N)  FEES  AND  COSTS. 

§  581.  Attorney's  fees. 

§  600.  Amount  required  to  redeem. 
XI.  REDEMPTION. 

§  605.  Tender    and    payment    into 
court. 

See  Acknowledgment;  Chattel  Mort- 
gages; Covenants;   Pledges. 

Authority  of  married  women  to  mort- 
gage property,  see  Husband  and 
Wife.  §  119. 

By  corporation,  see  Corporations, 
5  475. 

Burden  of  proof  in  suit  to  set  aside 

mortgage  as  fraudulent,  see  Fraudu- 
lent Conveyances,  S  270. 

Cancellation  of  release  of  mortgage, 
see  Cancellation  of  Mortgages,   5  2. 

Conditions  precedent  to  cancellation 
of  mortgage,  see  Cancellation  of  In- 
struments, §  21. 

Conveyance  by  wife  as  security  for 
husband's  debt,  see  Husband  and 
Wife,  §§  157.  159. 

By  wife  to  secure  husband's  debt,  see 
Husband  and  Wife,  §  69. 

Equity  of  redemption  subject  to  exe- 
cution, see  Execution,  §  36. 

Estoppel  by,  see  E:stoppel,  §  29. 

Executed  by  married  women,  see  Hus- 
band and  Wife,  §  85. 

Executed  in  another  state  on  lands  in 
this  state,  see  Contracts,  S  2. 

Foreclosure  proceeding  against  hus- 
band and  wife,  see  Homicide,  §  212. 

In  fraud  of  creditors,  see  Fraudulent 
Conveyances,  §  174. 


Limitation  of  action  on  sealed  instro- 
mentSp  see  Limitation  of  Actions, 
§22. 

Of  homestead,  see  Homesteads,  §  115. 

Of  mortgagee,  see  E)8toppel.  §94. 

Priority  between  attachment  and  mort- 
gage lien,  see  Attachment.  §  180. 

Priority  of  purchase-money  mortgage, 
see    Vendor    and    Purchaser,    §  260. 

Railroad  mortgage,  see  Railroads. 
§162. 

Record  of  deed  of  trust  constructive 
notice,  see  Deeds,  §  79. 

Scope  of  deed  of  trust,  see  Deeds, 
§111. 

When  mortgage  lien  inures  to  benefit 
of  surety,  see  Principal  and  Surety, 
§170. 


I.  REXJUISITES  AND  VALipiTY. 

(A)   NATURE  AND  ESSENTIALS  OF 
CONVEYANCES  AS   SECURITY. 

§  1.  Nature  of  mortgage  in  general. 

Where  it  sufficiently  appears  that 
the  stated  consideration  of  a  convey- 
ance was  wholly  or  chiefly  for  bor- 
rowed money,  such  conveyance  was 
made  and  accepted  as  collateral  se- 
curity only. 

McGinnis  v.  Robinson,  1  Ky.  Opin. 
401. 

There  being  a  borrowing  and  lend- 
ing, prima  facie,  deeds  in  pursuance 
thereof  are  to  be  considered  as  se- 
curity for  the  indebtedness. 

Larkins   v.   Gamett.   1   Ky.   Opin. 
364. 

A  presumption  of  law,  that  deeds 
are  security  for  indebtedness,  may  be 
strengthened  by  parol  evidence. 

Larkins  v.  Gamett.   1   Ky.  Opin. 
364. 

§  4.  Mortgage  distinguished  from  other 

transactions. 
The  Union  Bank  of  Louisiana,  hav- 
ing a  judgment  against  L..  S.  &  Co., 
obtained  through  them  a  deed  from  K. 
to  200  acres  of  land  for  the  debt,  L.  S. 
&  Co..  which  became  the  surety  of  said 
K.,  having  obtained  the  money  for  him 
from  said  bank,  it  constituted  a  mort- 
gage for  the  benefit  of  the  bank. 

Price  V.  Levy,  Summers  &  Co.,  3 

Ky.  Opin.  715. 
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A  bond  which  in  fact  is  executed  to 
secure  a  debt  is  a  mortgage,  and 
though  not  recorded  is  valid  as  be- 
tween the  parties  and  those  having 
knowledge  of  it;  and  where  the  mort- 
gagee is  placed  in  possession  in  a  suit 
to  annul  the  bond  and  divide  the  bond, 
it  is  proper  for  the  court  to  refer  the 
case  to  a  commissioner  to  take  proof 
of  the  state  of  the  accounts  between 
the  mortgagee  and  mortgagor,  charg- 
ing the  mortgagee  with  the  reasonable 
rents  of  the  land  during  the  time  he 
has  held  the  poEfsession. 

Talle  V.  TaUe,  12  Ky.  Opin.  410. 


§6.. 


-Conditional  tale. 


The  evidence  was  held  to  show  that 
a  transaction  amounted  to  a  condi- 
tional sale  of  land,  and  not  a  mort- 
gage. 

Hall  V.  Lee,  6  Ky.  Opin.  366. 

§8.— Trust  or  power. 

To  constitute  a  mortgage  or  deed  of 
trust,  the  right  of  property  must  be 
changed  and  the  title  vested  in  the 
grantee  or  vendee. 

Hutchinson  v.  Irvin,  1  Ky.  Opin. 
348. 

§  9.  Property  which  may  be  subject  of 
mortgage. 

§  10. Nature  of  property. 

Where  a  mortgagor's  real  estate  is 
sold  on  execution,  thereafter  he  has 
nothing  to  mortgage  except  his  equity 
of  redemption,  and  where  he  does  not 
redeem  within  the  year  the  holder  of 
such  mortgage  has  no  lien  on  the 
property. 

Howard  v.  Hunter's  Admr.,  13  Ky. 
Opin.  513. 

§11. Title  or  interest  of  mortgagor 

in  general. 
Where  a  testator  owned  a  flve-slxths 
interest  in  real  estate  and  his  wife 
owned  the  other  interest,  his  attempt 
by  will  to  convey  the  whole  of  the  land 
will  fail;  and  where  his  devisees  take 
possession  under  the  will  and  mort- 
gage it,  the  mortgagee  will  only  have 
a  lien  on  the  interest  which  the  tes- 
tator owned;  and  the  fact  that  the  wife 
had  accepted  the  will  under  which 
she  was  a  legatee  and  said  nothing 
about  her  claim  of  ownership  to  the 
one-sixth  Interest  until  it  is  sought  to 
foreclose  the  mortgage  does  not  estop 
her   from   asserting   her   interest    as 


against  the  mortgagee  and  the  mort- 
gagors. 

Bryson  v.  Osenton,  11  Ky.  Opin. 
383. 

§  13. After-acquired  property. 

A  mortgage  of  property  to  be  ac- 
quired in  the  future  is  void,  and  while 
such  a  mortgage  may  be  valid  as  a 
contract  to  assign  and  not  as  an  as- 
signment of  a  present  interest,  such  a 
right  can  not  be  enforced  as  against 
the  creditors  of  the  mortgagor. 

Skillman  v.   Frost's  Exr.,   11   Ky. 
Opin.  900. 

§14.  Debts  or  liabilities  which  may  be 

secured. 
§  15.        In  general. 

Where  a  first  mortgage  lien  is  to  se- 
cure the  principal  and  interest  at  a 
given  rate  in  a  renewal  of  the  notes, 
the  parties  thereto  can  not,  as  against 
other  creditors  and  lienholders,  agree 
to  an  increase  of  the  interest  and 
thereby  enlarge  the  debt. 

Phillips  V.  Bannister,  9  Ky.  Opin. 

588. 

Where  it  is  stipulated  In  a  mortgage 
that  it  is  to  secure  certain  described 
debts,  and  in  a  suit  to  foreclose  it 
there  is  no  allegation  of  a  mistake,  it 
can  not  be  construed  to  secure  other 
indebtedness  than  that  described 
therein. 

Lee  &  Foster  v.  Walker's  Admrs., 
10  Ky.  Opin.  98. 

To  prevent  fictitious  and  fraudulent 
claims  being  asserted,  a  mortgage  on 
real  estate  should  in  itself  show  the 
nature  of  the  lien,  and  with  reasonable 
certainty  the  amount  of  the  debt  in- 
tended to  be  secured  by  it,  and  if  the 
debt  is  not  ascertained,  then  such  de- 
scription as  will  tend  to  put  others 
upon  Inquiry. 

Frazer  v.  Taliafero,  13  Ky.  Opin. 
395. 

§16. Future  advances. 

Where  a  mortgage  is  executed  to  se- 
cure future  advances,  and  a  statement 
contained  in  it  shows  it  was  to  secure 
the  sum  of  $150  that  day  advanced, 
which  was  not  true,  but  thereafter 
$54.55  worth  of  goods  were  advanced 
to  the  mortgagor,  and  it  is  not  shown 
that  the  false  statement  was  inserted 
for  a  fraudulent  purpose  or  that  appel- 
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lant  was  misled  by  it  to  his  preju- 
dice, the  mortgage  is  valid  as  security 
for  the  advances  actually  made  on  the 
faith  of  the  mortgage. 

Miller  v.  Daniel.  10  Ky.  Opin.  429. 

§  18. Indemnity  mortgages. 

Where  a  party  takes  a  mortgage  on 
land  for  the  sole  purpose  of  indemni- 
fying himself  as  surety,  he  does  not 
thereby  waive  his  right  to  the  enforce- 
ment of  a  prior  lien  on  the  land,  pre- 
vious to  the  taking  of  the  mortgage, 
for  a  different  liability. 

Pindell  v.  Brown,  6  Ky.  Opin.  302. 

The  holder  of  an  indemnity  mort- 
gage is  entitled  to  recover  out  of  the 
mortgaged  property  a  sum  of  money 
equal  to  the  amount  of  money  he  has 
become  liable  for  by  reason  of  the 
mortgagor's  failure  to  satisfy  the  claim 
upon  which  the  mortgagee  has  become 
liable. 

Herd    v.   Eversole,    11    Ky.   Opin. 
597. 

Where  the  real  estate  of  H.  was 
mortgaged  to  secure  his  debt  to  P., 
and  after  its  foreclosure  C.  agreed  to 
mortgage  his  land  to  P.  as  security 
for  any  excess  of  indebtedness  over 
what  H.'s  land  would  bring  at  the  sale, 
on  condition  that  P.  would  not  have 
any  decree  issued  on  his  Judgment 
against  H.  until  January  1,  1875,  and 
when  that  time  came  P.  did  nothing 
looking  to  the  sale  of  H.'s  land,  but 
allowed  his  judgment  of  foreclosure 
to  stand  without  any  sale;  and  in 
January,  1883,  the  wife  of  H.  paid  on 
her  husband's  debt  to  P.  the  sum  of 
$2,000,  and  in  consideration  of  such 
payment  P.  released  to  her  his  entire 
interest  in  the  land  decreed  to  be  sold, 
and  thereafter  proceeded  to  foreclose 
the  mortgage  he  had  taken  on  C.'s 
land,  it  was  held  that  C.'s  land  was 
only  mortgaged  to  pay  the  balance  of 
the  debt  remaining  after  the  sale  of 
H.'s  land,  and  that  P.  could  not  en- 
force his  mortgage  against  C.  until 
after  he  had  forced  H.'s  land  to  be 
sold  under  his  decree. 

Chandler's    Admr.    v.    Phillips    & 
Scully,  13  Ky.  Opin.  770. 

§31.  Absolute  deed  as  mortgage. 

§32. In  general. 

The  inadequacy  of  the  purchase 
price  should  have  a  controlling  influ- 


ence on  the  chancellor  in  determining 
whether  a  deed,  absolute  on  its  face, 
was  not  intended  by  the  parties  to  be 
a  mortgage. 

Justice  V.  Martin,  5  Ky.  Opin.  60. 

Where  A.  advanced  to  B.  money  to 
redeem  lands  sold  under  execution, 
with  right  of  redemption,  and  took  a 
deed  from  B.  to  A.,  in  consideration 
therefor,  in  a  subsequent  execution  by 
creditors  to  subject  the  land  to  other 
liens,  B.'s  conveyance  to  A.  is  a  mort- 
gage creating  a  prior  lien  on  the  land. 
Johnson  v.  Nunn.  4  Ky.  Opin.  347. 

A  deed  absolute  on  its  face  may 
be  shown  to  have  been  executed  as  a 
mortgage  and  to  secure  a  debt 

Berry  v.  Berry,  9  Ky.  Opin.  598. 

In  case  of  irreconcilable  conflict  in 
the  evidence  of  the  parties  to  an  abso- 
lute deed  claimed  to  have  been  a  mort- 
gage, the  court  will  take  as  true  the 
party's  evidence  which  is  consistent 
with  the  motives  that  ordinarily  con- 
trol the  action  of  persons  alive  to 
their  own  interests,  and  will  hold  as 
false  the  party's  evidence  showing  a 
course  pursued  which  is  inconsistent 
with  the  motives  ordinarily  controll- 
ing the  action  of  parties  to  a  business 
transaction. 

Cline  V.  Fallis.  10  Ky.  Opin.  773. 

Where  a  father  to  relieve  his  son 
from  financial  embarrassment  took  a 
conveyance  from  the  son  of  liis  real 
estate  and  paid  off  the  son's  debts, 
amounting  to  $1,700,  obligating  himself 
to  reconvey  to  the  son  upon  payment 
of  the  debt,  and  the  father  by  wiU 
provided  that  the  son  should  receive 
back  his  $1,700  note,  the  obligation  of 
the  father  to  reconvey  is  binding  upon 
his  executors  and  heirs. 

Robinson    v.    Robinson,    11    Ky. 
Opin.  8. 

When  land  is  conveyed  to  secure  a 
debt,  the  grantee  holds  it  as  trustee 
for  the  real  owner;  and  where  the 
grantor  remains  in  possession,  such 
possession  is  enough  to  place  buyers 
from  such  grantee  upon  their  guard. 
McGeorge  v.  Lytle,  13  Ky.  Opin. 
868. 

Where  land  is  conveyed  absolutely 
and  the  grantee  agrees  to  reconvey  on 
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the  grantor's  paying  a  certain  sum  of 
money  the  transaction  amounts  to  a 
mortgage  only,  and  where  such  gran* 
tor  fails  to  pay  such  sum  but  retains 
possession  it  will  not  give  the  grantee 
the  right  to  possession  but  gives  him 
only  the  right  to  foreclose  his  mort- 
gage and  subject  the  land. 

Coffey  V.  Ranney,  13  Ky.  Opin. 
107. 

Where  the  owner  of  real  estate  bor- 
rows money  of  another  and  executes 
a  deed  conveying  to  him  his  farm  as 
security  and  also  executes  to  him 
notes  for  the  amount  and  takes  back 
from  him  a  bond  for  a  deed,  all  being 
executed  at  the  same  time,  they  are 
in  legal  contemplation  but  one  trans- 
action and  it  may  be  shown  by  parol 
that  such  deed  was  intended  to  be  a 
mortgage. 

Snoddy  v.  Boles,  13  Ky.  Opin.  607. 
An  absolute  deed  may  be  shown  by 
evidence  to  be  a  mortgage ;  and  where 
such  a  conveyance  is  made  to  create 
a  lien  only  to  secure  an  open  account, 
and  the  account  is  barred  by  the  stat- 
ute of  frauds,  the  mortgagor  may  have 
his  title  quieted  as  against  such  claim. 

Fitzsimmons  v.  Flynn,  13  Ky. 
Opin.  950. 

(B)  FORM  AND  CONTENTS  OF  IN- 
STRUMENTS. 

§48.  Description  of  property. 

Where  the  number  of  a  lot  mort- 
gaged is  incorrectly  given  in  the  mort- 
gage, but  the  description  otherwise  is 
amply  sufficient  to  identify  the  prop- 
erty, no  one  can  be  misled  by  it  and 
it  is  sufficient. 

Murphy  v.  Hambleton,  10  Ky. 
Opin.  742. 

§50.  Description  of  debts  or  liabiiitles 

secured. 
Where  a  mortgage  expressly  states 
the  sum  secured  by  it,  and  that  it  was 
to  secure  the  mortgagee,  the  failure 
to  describe  the  notes  in  the  mortgage 
or  to  designate  the  parties  to  whom 
payable,  does  not  invalidate  the  mort- 
gage. 

Richards  v.  Seward,  10  Ky.  Opin. 

411. 

A  mortgage  of  real  estate  is  held  to 
be  sufficient  in  describing  the  debt  se- 


cured and  the  real  estate,  where  the 
exact  amount  of  the  debt  is  given,  but 
where  the  debt  is  evidenced  by  sev- 
eral notes  and  the  notes  are  not  men- 
tioned in  the  mortgage  and  where  the 
description  of  the  real  estate  is  "A 
certain  tract  of  land  containing  287% 
acres,  lying  in  the  county  of  Logan, 
state  of  Kentucky,  being  the  property 
of  said  J.  N.  Hutchinson,"  such  de- 
scriptions are  sufficient  to  put  subse- 
quent purchasers  and  creditors  upon 
inquiry. 

Frazer  v.   Talifero,   13   Ky.   Opin. 
395. 

§54.  Special  stipulations  and  provi- 
sions. 
A  stipulation  in  a  mortgage  that  the 
debt  should  become  due  on  the  failure 
of  the  mortgagor  to  keep  up  the  insur- 
ance or  to  pay  rent,  is  legitimate,  and 
a  violation  of  such  stipulation  will  en- 
title the  mortgagee  to  proceed  to  en- 
force his  demand. 

Miller  V.  McCrory,  White  &  Co., 
11  Ky.  Opin.  625. 

(C)   EXECUTION  AND  DELIVERY. 

§59.  Acknowledgment. 

Where  a  mortgage  is  acknowledged 
by  a  married  woman  in  accordance 
with  the  statute,  and  when  its  con- 
tents have  been  explained  to  her  by 
the  officer  before  whom  acknowledged, 
before  she  can  have  such  mortgage 
canceled  she  must  aver  and  prove 
facts  showing  that  it  was  not  read 
and  explained,  or  that  it  was  not  ac- 
knowledged, or  other  facts  to  avoid 
the  instrument. 

Duerson  v.  Gardner,  8  Ky.  Opin. 
350. 

A  certificate  to  a  mortgage  is  not 
invalid  when  it  is  made  as  if  by  the 
clerk  in  person  but  signed  "J.  T.  By- 
num,  D.  C,  for  John  A.  Wilson,  C. 
F.  C." 

Hume   V.    Maddox,   10   Ky.   Opin. 
184. 

(D)  VALIDITY. 

§76.  Capacity    and    assent   of   parties 

in  general. 

Where    a   woman    attended    school 

when  a  child,  learning  to   read  and 

write,    married   when    she   grew    up. 
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bore  children*  attended  to  her  house- 
hold duties,  purchased  articles  for  her 
family  with  some  care  and  Judgment, 
exchanged  her  lands,  signed  and  ac- 
knowledged deeds,  had  law  suits  and 
gave  testimony,  and  generally  at- 
tended with  fair  Judgment  to  the  ordi- 
nary affairs  of  life,  such  facts  shown 
by  the  record  will  support  the  con- 
clusion that  she  had  capacity  to  make 
a  mortgage  as  decided  by  the  trial 
court,  and  the  opinions  of  witnesses 
to  the  contrary,  based  upon  no  par- 
ticular facts  or  circumstances  giving 
them  weight,  can  not  be  permitted  to 
outweigh  the  many  acts  of  ordinary 
intelligence  done  by  her  before  she 
executed  the  mortgage. 

Elbridge  v.  Wilson's  Admr.,  12  Ky. 
Opin.  106. 

§78.  Fraud  and  misrepresentation. 

In  order  that  a  mortgage,  alleged  to 
have  been  given  to  prefer  creditors 
may  be  attacked,  action  must  be  com- 
menced by  some  creditor  within  the 
time  required  by  statute. 

Anderson   v.   Glenn,   2   Ky.   Opin. 
509. 

A  mortgagee  is  a  purchaser  for 
value,  and  when  he  accepts  a  mort- 
gage without  notice  of  fraud  or  mis- 
take, he  is  protected  even  if  the  mort- 
gagor acted  fraudulently. 

Lewis  V.  Carr,  12  Ky.  Opin.  376. 

§79.  Duress. 

It  does  not  constitute  duress  where, ' 
at  the  time  that  the  wife  acknowledges 
a  mortgage   before   tlTe   clerk   of   the 
court,   the   officer  stated   to  her  that 
in  case  of  the  death  of  her  husband 
the  mortgage   would   secure   the   pay- , 
ment  of  the  debt  due  the  mortgagee,  i 
and  that  such  mortgagee  would  enter 
suit  unless  the  mortgage  was  signed; 
since  such  statement  does  not  destroy 
the  force  of  the  clerk's  certificate  that 
her  acknowledgment  was  made  volun- ' 
tarily  before  him.  , 

Moore  v.  Miller,  10  Ky.  Opin.  736. 

§80.  Undue  influence.  i 

Where  one,  having  no  mind  to  com-' 
prehend  the  character  of  a  transac- 1 
tion,  is  by  reason  of  his  mental  trou-  { 
ble  and  distress  influenced  by  the  par- 1 
ties  to  execute  a  mortgage  and  deed  ! 
conveying  all  of  his  estate,  and  it  is ! 
clear  that  he  received  no  consldera-  '■ 


tion,  such   a  conveyance  will   be  set 
aside. 

Abraham  v.  Strater,  12  Ky.  Opin. 
624. 

§83.  Estoppel  or  waiver  as  to  defects 

or  objections. 
Where  a  partnership  is  a  creditor  of 
another  firm,  and  a  member  of  such 
creditor  firm  is  also  executor  of  an 
estate  which  is  also  a  creditor  of  said 
other  firm,  and  said  member  induces 
said  debtor  firm  to  execute  a  mort- 
gage to  secure  the  debt  due  his  firm, 
he  can  not  afterward,  as  executor,  be 
allowed  to  attack  the  validity  of  such 
mortgage. 

Masonic  Savings  Bank  v.  Ronald's 

Exr..  10  Ky.  Opin.  720. 

§88.  Cancellation  for   invalidity. 

The  violation  of  a  contract  which 
inflicts  no  Injury  upon  the  claimant, 
does  not  authorize  the  setting  aside 
of  a  mortgage  regularly  executed  and 
delivered. 

House  V.  Wilson,  7  Ky.  Opin.  507. 

in.     CONSTRUCTION   AND    OPERA- 
TION. 

(A)    GENERAL  RULES  OF  CON- 
STRUCTION. 

§  109.  Evidence  to  aid  construction  in 

general. 
Where  the  terms  of  a  mortgage  are 
plain  and  unmistakable,  and  the  sig- 
nature of  the  mortgagor  and  her  ac- 
knowledgment are  unquestioned,  it  is 
conclusive,  and  will  not  be  varied  be- 
cause the  mortgagor  believed  that  the 
agreement  was  other  than  that  plainly 
recited  in  the  mortgage. 

Carmack  v.  Check  &  Dent,  10  Ky. 

Opin.  532. 

(B)   PARTIES  AND  DEBTS  OR   LIA- 
BILITIES SECURED. 

§112.  Parties  secureH. 

Where  a  will  directs  the  executor 
to  sell  the  testator's  real  estate  and 
divide  the  proceeds  equally  between 
his  four  children,  the  legatees,  even 
though  marrie(!l  women,  may  in  ad- 
vance of  such  sale  mortgage  their  re- 
spective interests,  and  upon  sale  the 
mortgagee  is  entitled  to  the  funds  de- 
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rived  therefrom:  as  to  such  interests 
after  the  payment  of  the  costs  of  ad- 
ministration and  the  testator's  debts. 
Schwarz  v.  Griffith's  Exr.,  13  Ky. 
Opin.  872. 

§114.  Debts  secured   in  general. 

Where  a  mortgage  is  executed  by 
a  corporation  to  its  president  to  se- 
cure him  in  his  future  endorsement  of 
the  corporation's  paper,  and  to  enable 
it  to  continue  to  conduct  its  business 
and  secure  money  for  that  purpose, 
and  a  note  of  $3,000  held  by  the  bank, 
upon  which  the  mortgage  is  surety, 
evidencing  a  debt  of  the  corporation 
existing  prior  to  the  mortgage,  is  pre- 
sented for  payment,  $500  paid  there- 
on, and  the  mortgage  shown*  to  the 
bank,  and  it  was  thereby  induced  to 
accept  a  renewal  for  the  remainder  of 
the  debt,  such  renewal  note  is  secured 
by  such  mortgage,  and  the  mortgagee 
is  estopped  by  the  representations 
made  to  the  creditor  at  the  time  of 
the  renewal  of  the  note,  on  the  faith 
of  which  the  bank  was  induced  to  re- 
new it  and  give  further  time,  to  con- 
trovert its  right  to  resort  to  the  mort- 
gage as  security  for  the  note. 

Kentucky  Nat.  Bank  v.  Bank  of 
Louisville,  10  Ky.  Opin.  845. 

(C)    PROPERTY    MORTGAGED   AND 

ESTATES  OF   PARTIES 

THEREIN. 

§  134.  Title  of  mortgagor  In  general. 

The  burden  of  proof  is  on  the 
grantor  in  a  mortgage  to  show  the 
property  to  be  a  separate  estate,  in 
order  to  exempt  it  from  the  opera- 
tion of  a  mortgage. 

Passmore  v.  Wilson,  5  Ky.  Opin. 
436. 


(D)   LIEN  AND  PRIORITY. 

§  146.  Scope  and  extent  of  lien. 

Where  it  is  stated  in  a  mortgage 
that  it  is  given  to  secure  named  debts 
and  to  secure  other  indebtedness  not 
described,  such  a  mortgage  will  not 
create  a  lien  as  against  purchasers  of 
the  property  described  in  the  mort- 
gage. 

Lee  &  Foster  v.  Walker's  Admrs., 
10  Ky.  Opin.  98. 

.     46 


§  148.  Waiver  or  loss  of  lien. 

One  holding  a  prior  mortgage  does 
not  defeat  his  lien  by  surrendering  it 
and  the  note  secured  by  it,  where  he 
is  led  to  do  so  by  being  given  a  check 
for  the  amount,  and  upon  representa- 
tions that  the  check  would  be  paid 
and  that  the  money  was  in  the  bank, 
but  such  check  is  protested  and  never 
paid. 

Taylor  v.  Flnlayson,  10  Ky.  Opin. 
497. 

§149.  Priorities    of    debts    or    obliga- 
tions   secured    by    same    mort- 
gage. 
A  mortgage  to  secure  a  number  of 
notes  maturing  at  different  times  se- 
cures all,  and  there  is  no  priority. 
Whipp  V.  Wolford,  8  Ky.  Opin.  22. 

§  150.  Priorities    of    liens    or    incum- 
brances existing  before  acquisi- 
tion of  property  by  mortgagor. 
The  owner  of  real  estate  can  not 
by  mortgaging  it  defeat  a  bona  fide 
claim   for   balance   money   when   the 
creditor  by  express  provision  reserved 
a  lien  on  such  real  estate. 

Sander's  Assignee  v.  Duvall,  8  Ky. 
Opin.  642. 

§  151.  Priorities  of  mortgages  In  gen- 
eral. 
Where   the   mortgagee's   suretyship 
on  a  replevin  bond  was  simultaneous 
with  the  mortgage  for  his  indemnity, 
his  claim  on  account  of  the  replevin 
bond  has  priority  over  all  others. 
Moore  v.  Moore,  3  Ky.  Opin.  654. 

While  a  mortgagee  could  have  his 
lien  asserted  prior  to  other  creditors, 
no  exceptions  having  been  made  to 
the  commissioner's  report  at  the  time, 
a  purchaser  under  the  foreclosure  pro- 
ceedings cannot  afterwards  be  ousted. 
Berryman  v.  Roberts,  3  Ky|  Opin. 
608. 

The  lien  of  a  levy  on  execution 
where  made  and  returned,  and  notes 
of  such  return  are  shown  on  the  rec- 
ords, is  prior  to  the  lien  of  a  mort- 
gage executed  after  levy  made. 

Greer  v.  Howard,  11  Ky.  Opin.  755. 

§  166.  Notice  affecting  priority. 
§  169. Constructive    notice    in    gen- 
eral. 
No  mortgage  or  deed  of  trust  con- 
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veying  a  legal  or  equitable  tlUe  to 
real  estate  or  personalty  is  valid 
against  a  purchaser  for  a  valid  con* 
sideration  without  notice  thereof,  un- 
til it  shall  be  acknowledged  or  proved 
according  to  law  and  lodged  for  rec- 
ord, although  such  a  deed  or  mort- 
gage is  valid  as  between  the  parties 
to  it 

Blue  V.  Hoover,  12  Ky.  Opin.  63. 

§  177.  Circumstances  and  transactions 
subsequent  to  mortgage  affect- 
ing priority. 

§  181« Reiease/  satisfaction,  or  dis- 

ciiarge  of  mortgage. 
One  holding  a  second  mortgage  does 
not  become  a  first  lienholder  when  the 
first  mortgage  is  satisfied  of  record 
by  reason  of  false  representations  of 
the  debtor,  who  give^  a  worthless 
check  in  payment,  and  the  second 
mortgagee  has  parted  with  nothing  on 
the  strength  of  such  release. 

Taylor  v.  Finlayson,  10  Ky.  Opin. 
497. 

IV.  RIGHTS  AND  UABIUTIBS  OF 

PARTIES. 

§  187.  Possession   or  control   of   prop- 
erty. 
A  mortgagee  in  possession  cannot 
be  ousted  until  the  mortgage  be  sat- 
isfied. 

McMichael    v.    McMichael,    3   Ky. 
Opin.  613. 

A  mortgagee  of  the  deceased  mort- 
gagor has  the  right  to  have  a  judg- 
ment of  distribution  of  assets  of  the 
estate  corrected. 

Berryman  v.  Roberts,  3  Ky.  Opin. 
608. 

V.  ASSIGNME3NT    OF    MORTGAGE 

OR  DEBT. 

§234.  Transfer  of  debt  or  obligation 
secured. 

§236. Part  of  debt. 

Where  two  notes  are  secured  by  one 
mortgage,  and  by  assignment  become 
the  property  of  different  persons,  a 
judgment  on  one  of  them  may  not  be 
levied  on  the  mortgaged  property  so 
as  to  affect  the  lien  of  the  owner  of 
the  other  note,  and  a  purchaser  at 
such  a  Judicial  sale  takes  the  property 


subject  to  the  lien  of  the  holder  of 
the  other  note. 

Garvin   v.    Barren,    10   Ky.   Opin. 
584. 

§239.  Validity. 

Facts  as  to  dismissal  of  a  suit  to 
foreclose  a  mortgage,  and  a  rec<»pt 
given  in  full  liquidation  by  acceptance 
of  rent  notes  by  a  mortgagor,  were 
held  sufficient  to  declare  fraudulent 
a  subsequent  assignment  of  the  mort- 
gage, and  denial  of  genuineness  of  the 
receipt. 

Page  V.  Crawford,  2  Ky.  Opin.  604. 

§241.  Operation  and  effect  in  general. 
The  benefit  of  the  mortgage  passed 
as  an  incident  when  the  notes  they 
secured  are  assigned,  but  the  legal 
title  remained  in  the  mortgagee,  and 
he  is  a  necessary  party  to  an  action 
for  its  foreclosure. 

Chambers  v.  Wool  Growers  Bank, 
5  Ky.  Opin.  758. 

The  assignees  of  mortgage  notes 
are  the  beneficial  owners  of  the  mort- 
gage executed  to  secure  their  pay- 
ment, but  they  are  not  vested  with 
the  legal  title  thereto. 

Chambers  v.  Wool  Growers  Bank, 
5  Ky.  Ophi.  758. 

§255.  Equities  and   defenses  between 

original  parties. 
§257< Bona  fide  assignees  of  mort- 
gage. 
One  who  accepts  a  mortgage  on  real 
estate,  or  takes  an  assignment  of  a 
mortgage,  where  there  is  nothing  of 
record  showing  any  lien  by  execution, 
nor  of  title  by  purchase  under  exe- 
cution, nor  any  notice,  actual  or  con- 
structive to  such  mortgagee  or  as- 
signee of  any  lien  or  encumbrance  on 
the  land,  such  mortgagee  or  his  as- 
signee is  an  innocent  purchaser  for 
value. 

Buckwalter  ft  Campbell   v.   Bart- 
lett,  10  Ky.  Opin.  747. 

VI.     TRANSFER      OF       PROPERTY 

MORTGAGED  OR  OF  EQUITY 

OF   REDBSMPTION. 

§271.  Riglit  of  mortgagor  to  aell  and 

convey. 

Where  mortgaged   property  Is  sold 

by  the  mortgagor  with  the  consent  of 

the  mortgagee,  the  lien  of  the  mort- 
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gagee  does  not  attach  to  the  proceeds 
of  the  sale  in  the  hands  of  the  mort- 
gagor. 

Eaker   v.   Albrltton,   6   Ky.   Opin. 
598. 

§274.  Title  and  rights  of  purchaser  in 

general. 
Where  a  mortgage  is  placed  on  rec- 
ord, it  becomes  evidence  to  all  the 
world  that  the  mortgagee  has  a  claim 
of  some  kind  against  the  mortgagor, 
and  if  a  person  deals  with  the  mort- 
gagor without  making  inquiry  thereof, 
he  can  not  insist  that  the  mortgagee 
should  suffer  instead  of  himself. 

Anderson  v.  Adams,  7  Ky.  Opin. 

44. 

§277.  Liability       of       purchaser       or 
grantee    for    mortgage    debt    In 
general. 
Among  purchasers  of  different  por- 
tions of  mortgaged  property  the  com- 
mon burden  must  be  borne  ratably; 
and  where  a  partnership  debt  is  se- 
cured by  a  mortgage  on  partnership 
real   estate,  and  also  on  real   estate 
belonging  to  one  of  the  partners,  the 
partnership  realty  can  not  be  required 
to    be    exhausted    before    selling    the 
mortgaged   realty  of  the  member  of 
the  firm. 

Murphy  v.  Boyd,  10  Ky.  Opin.  798. 

Vll.     PAYMENT  OR  PERFORMANCE 

OF     CONDITION,     REILEASE, 

AND   SATISFACTION. 

§298.  Payment  of  debt. 

The  mere  renewal  of  a  note  is  not 
the  payment  of  the  debt  so  as  to 
affect  the  mortgage  lien  as  security 
for  its  payment. 

Stein    V.    Grotenkemper,    12    Ky. 
Opin.  39. 

§309.  Release  in  general. 

Where  the  consideration  of  a  re- 
lease of  a  mortgage  was  that  the 
releasors  should  hold  a  certain  plan- 
tation, the  release  was  not  without 
consideration  because  the  releasee  al- 
ready held  the  plantation  under  a 
decree  of  court,  the  effect  of  such  de- 
cree being  doubtful  and  the  release 
agreement  having  the  effect  of  quiet- 
ing their  title  to  the  plantation. 

Eldridge  v.  Bromley's  E}xrs.,  6  Ky. 
Opin.  746. 


A  release  of  a  mortgage  executed  to 
one  individually  was  held  to  be  in- 
tended as  a  release  of  the  party  in 
her  representative  capacity,  where  she 
was  not  individually  indebted  to  the 
releasors,  but  was  indebted  to  them 
in  her  representative  capacity,  and  all 
the  circumstances  clearly  show  the 
purpose  and  application  of  the  re- 
lease. 

Eldridge  v.  Bromley's  E<xrs.,  6  Ky. 
Opin.  746. 

§310.  Partial   release. 

A  mortgagee  should  not  be  com- 
pelled to  surrender  his  lien  on  any  of 
the  property  embraced  in  the  mort- 
gage until  all  parties  in  interest  are 
brought  into  court  and  their  respec- 
tive interests  are  adjudged. 

Dilworth  v.  Murphy,  6  Ky.  Opin. 
322. 

§  315.  Effect  of  release  or  satisfaction. 
Where  a  mortgage  becomes  released 
under  a  judgment,  a  mortgage  given 
to  indemnify  the  surety  on  the  orig- 
inal undertaking  also  becomes  re- 
leased. 

Perry  v.  Cafer,  6  Ky.  Opin.  368. 

IX.  FORECLOSURE  BY  EXERCISE 

OF  POWER  OF  SALE. 

§372.  Title  and   rights  of  purchaser. 

Where  the  real  estate  of  the  bus- 
band  is  sold  on  mortgage  foreclosure 
and  bought  in  by  the  creditor  and  con- 
veyed by  him  to  the  wife  of  the  debt- 
or, and  paid  for  by  her  out  of  means 
not  secured  from  the  husband,  there 
is  no  fraud  on  the  creditors  of  the 
husband,  and  such  property  is  not 
liable  for  his  debts. 

Buddy  V.  Phipps  &  Johnson,  8  Ky. 
Opin.  176. 

X.  FORECLOSURE  BY  ACTION. 

(B)  RIGHT  TO  FORECLOSE  AND 
DEFENSES. 

§  394.  Default  in  payment. 

§395. In  general. 

Where  by  the  terms  of  an  agree- 
ment one  has  the  right  to  redeem  real 
estate  conveyed  to  secure  money 
loaned  to  him,  the  holder  of  the  title, 
when  it  is  not  redeemed,  may  by  a 
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proper  pleading  have  the  property 
sold  to  pay  the  money  for  which  it 
was  pledged. 

Beall  V.  Bethel,  10  Ky.  Opln.  289. 

§410.  Rights  of  Junior  incumbrancers. 
In  the  absence  of  record  notice,  a 
mortgagee  of  an  undivided  interest  In 
lands  is  held  to  be  entitled  to  a  fore- 
closure, as  against  an  unrecorded 
bond  for  title  executed  prior  to  the 
mortgage. 

Smith  V.  Smith,  4  Ky.  Opin.  322. 

§414.  Conditions  precedent. 

A  mortgagee  can  not  enforce  a 
mortgage  against  persons  in  posses- 
sion of  the  land  at  the  time  the  mort; 
gage  was  executed,  without  first  es- 
tablishing the  existence  of  the  claims 
which  it  purports  to  secure,  whether 
the  conveyance  to  the  persons  in  pos- 
session was  fraudulent  or  not. 

Chapman  v.  Fehler  &  Co.,  7  Ky. 
Opin.  394. 

§415.  Defenses. 

The  failure  of  a  mortgagee  to  as- 
sert his  claim  for  many  years,  while 
the  property  is  still  in  the  hands  of 
his  principal  who  thereby  could  use 
the  same  for  the  purpose  of  inducing 
others  to  become  his  surety,  or  to 
disclose  his  lien  when  the  property 
is  being  disposed  of,  are  cogent  cir- 
cumstances against  the  justness  of  his 
claim. 

Stone   &  Skinner  v.  Lyon,  2  Ky. 
Opin.  517. 

In  a  suit  to  foreclose  a  mortgage, 
where  there  are  nonresident  defend- 
ants and  one  minor  defendant,  no 
question  can  be  raised  as  to  the  re- 
quirements of  the  proceeding  as  to 
such  defendants  by  an  adult  defend- 
ant who  is  served  with  process,  and 
who  appears  in  the  action  and  makes 
no  objection  to  the  judgment  or  sale 
ai^d  confirmation  until  long  after  con- 
firmation. 

Vaughn  v.  Robinson,  13  Ky.  Opin. 
1136. 

§417.  Persons  entitled  to  foreclose. 

Where  a  mortgagee  did  not  present 
his  claim  before  the  bankruptcy  court 
in  a  proceeding  by  the  mortgagor, 
the  mortgagee  may  subsequently  fore- 
close his  mortgage  against  the  mort- 


gaged property,  no  personal  judgment 
being  sought  against  the  bankrupt. 
Jayne    v.    Preston's    Exr.,    7    Ky. 
Opln.  90. 

Appellant  obtained  control  of  the 
mortgage  by  the  assertion  of  an  un- 
founded claim  against  the  estate  of 
his  father,  and  is,  therefore,  respon- 
sible for  the  loss  of  the  debt  by  rea- 
son of  not  instituting  a  suit  to  col- 
lect it  in  the  lifetime  of  the  mort- 
gagor. 

Smith    V.    Smith's    Heirs,    5    Ky. 
Opin.  166. 

(D)    LIMITATIONS     AND      LACHES. 

§425.  Laches. 

A  holder  of  a  mortgage,  who  for 
ten  or  twelve  years  is  cognizant  of  a 
suit  in  relation  to  the  property  mort- 
gaged, and  does  not  appear  and  pre- 
sent his  claim  for  adjudication,  is  held 
guilty  of  laches. 

Moore   v.    Moore's   Admr.,    3    Ky. 
Opin.  277. 

(E)    PARTIES  AND   PROCESS. 

§426.  Parties  in  general. 

Where  M  gave  B  a  mortgage,  as  a 
lien  for  B  becoming  M's  mortgage,  as  a 
note  to  I  and  the  note  was  transferred 
to  S,  in  a  suit  by  the  administrator 
to  M  to  settle  the  estate  and  have  the 
mortgage  foreclosed,  B  was  the  only 
necessary  party  to  such  foreclosure 
proceedings. 

McNamara  v.  Sible3%  4  Ky.  Opin. 
397. 

§427.  Necessary  or  indispensable  par- 
ties. 
All  the  holders  of  a  series  of  rates 
secured  by   mortgage  must  be  made 
parties  to  foreclosure,  and  the  rights 
of  each   may  be  determined   therein. 
Whipp  V.  Wolford,  8  Ky.  Opin.  22. 

§428.  Plaintiffs. 

§429. In  general. 

Where  one  takes  a  mortgage  on  a 
horse  and  some  land  to  idemnify  him 
from  loss  by  becoming  surety  for  oth- 
ers, and  has  to  pay  the  debt,  he  may 
foreclose  such  mortgage;  and  where 
the  mortgagors  claim  they  were  not 
the  owners  of  the  property  when  they 
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executed  the  mortgage,  but  the  proof 
fails  to  sustain  their  claim,  such  de- 
fense fails. 

Smith  V.  Turner,  9  Ky.  Opin.  522. 

§  430.  Trustees  in  trust  deeds. 

Where  a  trustee  holds  a  mortgage 
for  bondholders,  a  majority  of  such 
holders  may  require  him  to  enter  suit; 
and  whether  such  a  suit  was  prop- 
erly brought  in  the  name  of  the  trus- 
tee alone  or  not,  the  ratification  of  the 
foreclosure  sale  by  a  majority  of  the 
bondholders  removes  any  doubt  of 
the  validity  of  the  title  of  the  pur- 
chaser. 

Lentz    V.    Louisville    &    Jefterson 
County  Ass'n.  8  Ky.  Opin.  332. 

(F)  PLEADING  AND  EVIDENCE. 

§444.  Bill,  complaint  or  petition. 

In  foreclosure  proceedings,  where 
several  parties  are  interested,  the 
facts  should  be  stated  so  that  the 
court  may  determine  that  other  par- 
ties are  interested,  and  should  be 
Joined  as  defendants,  and  to  be  a 
good  defense  the  facts  must  also  be 
shown,  and  how  the  interest  accrued, 
to  enable  the  court  to  determine  the 
question. 

Lee  V.  Christy,  2  Ky.   Opin.  556. 

§446. Mortgage  and  indebtedness. 

Only  the  mortgage  and  obligation  it 
secures,  or  copies  thereof,  need  be 
filed  in  a  suit  to  foreclose,  and  no 
evidences  of  the  mortgagor's  title  need 
be  filed. 

Lentz    V.    Louisville    &    Jefferson 
County  Ass'n,  8  Ky.  Opin,   332. 

§  447.         Description  of  property. 

Where  real  estate  is  properly  de- 
scribed in  a  mortgage,  the  mortgage 
is  not  void  because  it  does  not  de- 
scribe the  real  estate  as  being  in  a 
named  county,  the  action  to  enforce 
the  mortgage  being  local,  and  the  pe- 
tition alleging  that  the  real  estate  is 
in  such  named  county,  it  is  sufficient. 
Ross     V.     Mechanics'     Mut.     Sav. 

Ass'n  of  Newport,  10  Ky.  Opin. 

757. 

§454.  Plea,  answer,  or  affidavit  of  de- 
fense. 
Where  an  answer  to  a  petition  to 
foreclose    a    mortgage    shows    undis- 


closed payments,  and  a  charge  of 
usury,  the  defendant  is  entitled  to 
time  for  preparation,  and  an  order  of 
discovery. 

McNamara  v.  Sibley,  4  Ky.  Opin. 
397. 

If  it  appears  that  the  wife  had  no 
power  to  divest  herself  of  title,  facts 
should  be  pleaded  setting  up  such 
want  of  power. 

Duerson  v.  Gardner,  8  Ky.  Opin. 
350. 

§460.  Presumptions    and     burden     of 

proof. 
Where  one,  by  payment  of  the  pur- 
chase-price of  land  as  surety,  became 
substituted  to  the  rights  of  the  mort- 
gagee, in  a  suit  to  enforce  his  rights 
under  the  mortgage,  he  has  a  prima 
facie  right  to  a  Judgment  upon  the 
pleadings,  and  the  burden  is  on  the 
defendant  to  make  out  his  defense. 
Gentry  v.  Whittaker,  7  Ky.  Opin. 

341. 

(G)    INJUNCTION    AND    RECEIVER. 

§465.  Preservation   and   protection   of 
property  in  general. 
The  chancellor  has  the  power  and 
should    protect    the    parties    in    their 
rights  under  his  decree,  and  he  may 
compel  the  surrender  of  the  posses- 
sion  of   mortgaged   property   pending 
litigation,  to  prevent  it  being  carried 
out  of  his  Jurisdiction  or  converted, 
and  may,  by  proper  orders,  compel  a 
party  to  the  suit  to  bring  into  court 
the  proceeds  or  value  of  mortgaged 
property  converted  pending  the  suit. 
Cord  V.  Goggin,  12  Ky.  Opin.  146. 

§466.  Appointment  of   receiver. 

§467. in  general. 

The  mortgagee,  in  an  action  to  fore- 
close, may  have  a  receiver  appointed 
to  collect  the  rents  and  take  charge 
of  the  property,  where  it  is  shown  that 
the  mortgaged  property  is  in  danger 
of  being  lost,  removed  or  materially 
injured  and  that  the  property  is  prob- 
ably insufficient  to  discbarge  the  mort- 
gage debt,  but  when  no  receiver  is 
appointed  the  mortgagee  is  not  en- 
titled to  such  rents. 

Huston,  Johnson  &  Co.  v.  Strow, 
8  Ky.  Opin.  603. 
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(I)    JUDGMENT    OR    DECREE    AND 
EXECUTION. 

§483.  Nature  and  esaentiala  of  Judg- 
ment in  general.* 
In  foreclosure  proceedings,  where 
several  parties  are  interested,  the 
judgment  must  show  the  particular  in- 
terest of  each,  to  determine  their 
standing  in  the  issue. 

Lee  V.   Christy,  2  Ky.  Opin.  556. 

A  Judgment  decreeing  the  sale  of 
real  estate  in  a  mortgage  foreclosure 
must  contain  a  reasonably  accurate 
description  of  the  real  estate  sufficient 
to  enable  the  master  to  identify  the 
land  he  was  directed  to  sell,  without 
searching  the  records. 

Douglass  V.  Sto^^,  8  Ky.  Opin.  669. 

§485.  Scope   and   extent  of   relief. 

§486. In  general. 

Where  certain  partlei^hold  liens  on 
a  part  of  the  real  estate  covered  by 
a  subsequent  mortgage,  which  is  fore- 
closed, they  are  entitled  to  Judgment 
that  other  property  of  the  defendant 
covered  by  the  mortgage  be  first  sold 
and  the  proceeds  applied  to  the  pay- 
ment of  the  mortgage  debt  before  the 
sale  of  the  real  estate  upon  which 
they  hold  liens. 

Zeigler  v.  Means,  8  Ky.  Opin.  221. 

On  a  petition  on  a  note  to  foreclose 
a  mortgage  securing  It,  a  plaintiff  is 
not  entitled  to  a  Judgment  subrogat- 
ing him  to  the  supposed  rights  of  an- 
other. 

Sulzer  &   Bro.   v.   Kentucky  Fur- 
niture Co.,  9  Ky.  Opin.  72. 

(J)    SALE. 

§500^.  Nature  and  esaentials  in  gen- 
eral. 
Where  a  Judgment  directs  the  com- 
missioner to  sell  so  much  of  the  land 
as  may  be  necessary  to  pay  the  Instal- 
ment of  the  purchase-money  then  due 
and  sued  for,  if  the  whole  tract  would 
not  bring  more  or  not  even  enough  to 
pay  same,  that  fact  would  not  deprive 
the  Judgment  creditor  of  his  right  to 
his  Judgment  and  the  execution  there- 
of, other  instalments  being  not  yet 
due. 

Lee  V.  Christy,  2  Ky.  Opin.  556. 


§512.  Sale  in  parcels  or  in  gross. 

Where  a  mortgage  covered  an  en- 
tire tract  of  land  supposed  to  embrace 
two  hundred  and  sixty-seven  acres, 
and  is  ordered  sold  in  foreclosure  and 
offered,  but  no  person  offered  to  pay 
the  debt  for  any  less  number  of  acres, 
and  the  land  was  cried  off  to  the 
plaintiff  upon  his  offer  to  take  the 
land  for  his  judgment  and  costs,  and 
the  sale  is  confirmed,  this  is  conclu- 
sive that  it  was  in  gross  and  not  by 
the  acre. 

Beazley  v.  Mershan,  10  Ky.  Opin. 
782. 

In  the  foreclosure  of  a  mortgage 
on  real  estate  the  court  may  consider 
the  question  as  to  whether  a  division 
of  the  lots  described  was  practicable 
and  to  the  interest  of  the  parties; 
and  where  a  tract  is  divided  into  a 
number  of  parcels  and  offered  first 
in  parcels  and  then  as  a  whole,  the 
rights  of  the  parties  are  not  lessened 
or  prejudiced  by  the  court's  action  in 
such  subdivision  of  the  property. 
Such  a  sale  is  not  void  and  the  pur- 
chaser and  the  parties  are  not  in- 
jured. 

Weller  v.  Bissell,  11  Ky.  Opin.  604. 

Where  a  commissioner  is  appointed 
to  sell  land  under  a  foreclosure  of  a 
mortgage  and  is  ordered  to  have  the 
land  surveyed  and  platted,  and  to  sell 
the  tracts  separately  as  platted,  the 
court  not  designating  the  order  in 
which  said  platted  tracts  are  to  be 
offered  for  sale,  the  commissioner  may 
use  his  own  discretion  as  to  the  part 
of  the  land  to  be  first  offered  for  sale. 
Perry  v.  Torian,  12  Ky.  Opin.  35S. 

§525.  Report  or  return. 

Where  no  exceptions  are  filed  to 
the  report  of  sale  of  real  estate,  and 
no  action  thereon  had  by  the  court, 
no  appeal  can  be  prosecuted  from  the 
report  of  such  sale. 

Hurst  V.  Phillips,  11  Ky.  Opin.  101. 

§529.  Opening  or  vacating  and  actions 
to  set  aside. 
A  mortgage  or  sale  of  property  not 
at  the  time  subject  to  the  claims  oT 
creditors  can  not  be  set  aside  at  the 
instance  of  creditors. 

Williams  v.  Warner,  8  Ky.  Opin. 
635. 
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Where  a  sale  of  property  on  decree 
of  foreclosure  is  set  aside,  and  on  a 
resale  is  purchased  by  a  second  buyer, 
who  pays  a  part  of  the  purchase- 
money,  and  on  appeal  by  the  first  pur- 
chaser said  second  sale  is  set  aside 
and  the  first  sale  confirmed,  the  sec- 
ond purchaser  is  entitled  to  a  rule 
r.equiring  the  repayment  of  his  pur- 
chase-money. 

Pflngst    V.    Wilson's    E^cr.,    9    Ky. 
Opin.  488. 

§532.  Rights  of  purchaser  in  general. 
A  purchaser  at  a  foreclosure  sale 
acquires  no  title,  legal  or  equitable,  as 
will  deprive  the  distributees  of  their 
right  to  enforce  against  the  mort- 
gaged property  their  Judgment  ob- 
tained to  recover  back  the  overplus 
paid  the  mortgagor  by  the  mistake 
of  the  commissioner. 

Edwards  v.  Graves,   4   Ky.   Opin. 
473. 

■ 

A  note  executed  by  a  purchaser  of 
land  at  foreclosure  sale,  to  the  trustee 
in  the  sale,  for  moneys  advanced  with 
which  to  discharge  the  purchase,  does 
not  become  a  lien  on  the  land  to  the 
exclusion  of  creditors  of  the  pur- 
chaser. 

Northern     Bank     v,     Anderson's 
Admr.,  3  Ky.  Opin.  488. 

§533.  Property  and  rights  passing  by 
saie. 
Where,  in  a  foreclosure  suit,  the 
mortgagor  and  the  person  in  posses- 
sion of  the  mortgaged  land  are  made 
parties  defendant,  but  the  mortgagor 
was  not  served  with  process,  and 
failed  to  appear,  the  land  of  the  per- 
son in  possession  can  not  be  sold  to 
pay  the  mortgagor's,  debt. 

Jones  V.  Rice,  6  Ky.  Opin.  655. 

Where  a  mortgage  on  real  estate  ex- 
pressly reserves  a  homestead  right, 
the  fact  that  a  senior  mortgage  covers 
the  entire  land  will  not  authorize  the 
chancellor  to  sell  the  homestead  to 
satisfy  that  mortgage,  and  the  re- 
mainder of  the  land  to  pay  the  sec- 
ond mortgage. 

Buckner  &  Terrell  v.  Samuels,  13 
Ky.  Opin.  363. 

§547.  Rents  and  profits. 

§548. in  general. 

Where   the  mortgagor,   without  an 


express  contract  for  rent  under  a  sale 
of  the  property,  is  permitted  to  re- 
tain possession,  he  will  not  be  held 
for  rent. 

McElroy  v.  Barbee,  4   Ky.   Opin. 
165. 

In  a  mortgage  foreclosure,  where 
there  are  second  liens  and  their  hold- 
ers are  parties  and  all  matters  are 
adjudicated,  the  priorities  of  liens  set- 
tled and  the  property  sold  and  the 
second  lienholders  whose  securities 
are  inadequate  make  no  effort  to  have 
a  receiver  appointed  to  collect  rents, 
they  have  no  cause  of  action  against 
either  the  mortgagor  or  mortgagee  for 
such  rents. 

Clemmons  v.  Connell,  8  Ky.  Opin. 
301. 

The  mortgagor  of  real  estate  is  en- 
titled to  recei^ve  the  rents,  and  the 
tenant  having  leased  such  premises 
and  paid  the  rent  for  the  term,  or  hav- 
ing agreed  to  pay  it  to  the  owner,  can 
not  be  required  to  pay  such  rent  to 
the  mortgagee  before  he  receives  title 
through  foreclosure. 

Huston,  Johnson  ft  Co.  v.  Strow, 
8  Ky.  Opin.  603. 

§554.  Conveyance  to   purchaser. 

The  court  having  construed  a  deed 
as  being  a  mortgage  and  ordered  a 
sale  to  liquidate  the  debt  for  which 
the  deed  was  executed,  the  mortgagee 
cannot  then  be  required  to  warrant 
the  title  to  the  purchaser  at  the  fore- 
closure sale,  since  he  can  only  be  re- 
quired to  reconvey  such  title  as  he 
received  from  the  grantor. 

Garvin  v.  Free,  2  Ky.  Opin.  608. 

(L)    DISPOSITION     OF     PROCEEDS 
AND  SURPLUS. 

§563.  Disposition   in   general. 

A  mortgagee  can  acquire  no  greater 
right  by  his  mortgage  and  foreclosure 
than  the  mortgagor  had,  and  a  sale 
under  the  mortgage  will  not  affect  the 
right  of  distributees  to  a  recovery  out 
of  the  land  of  the  overplus  paid  to 
the  mortgagor  through  a  mistake  of 
the  commissioner,  as  his  distributable 
portion. 

Edwards  v.   Graves,   4   Ky.   Opin. 
473. 
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§564.  Prior  liens  and   incumbrances. 

Upon  a  subsequent  sale  of  mort- 
gaged property,  the  former  mortgagee 
will  be  entitled  to  a  prior  claim  upon 
the  sale  funds,  out  of  which  his  lien 
will  be  first  settled. 

Higginson  v.  White,  Roach  &  Co., 
2  Ky.  Opin.  535. 

§566.  Debts  or  obligations  secured  by 
same  mortgage. 
Where  one  executes  a  mortgage  ae- 
curing  the  mortgagee  as  surety,  also 
a  creditor  of  the  mortgagor,  the  mort- 
gagee on  sale  of  the  property  must 
apply  the  proceeds  to  the  payment  of 
the  debt  on  which  the  mortgagee  is 
surety,  and  then  apply  the  balance,  if 
any,  to  the  individual  debt  of  the 
mortgagor. 

Pindell  v.  Brown,  6  Ky.  Opin.  302. 

(N)    FEES   AND   COSTS. 

§581.  Attorney's  fees. 

Where  attorney's  fees  are  claimed 
by  a  mortgagee  in  a  suit  to  foreclose 
his  mortgage,  a  junior  incumbrancer 
may,  by  pleading  and  proof,  object  to 
the  attorney's  fees  and  have  the  court 
to  pass  upon  the  same. 

Clemmons  v.  Connell,  8  Ky.  Opin. 
388. 

§  600.  Amount  required  to  redeem. 

An  agreement  between  the  holder  of 
a  first  mortgage  and  the  mortgagor 
to  pay  usurious  interest  for  an  ex- 
tension of  time,  not  made  of  record, 
even  if  binding  on  the  parties,  can 
not  bind  the  holder  of  a  second  mort- 
gage on  the  land  accepted  without 
notice  of  any  such  agreement. 

Haydon  v.  Hart,  11  Ky.  Opin.  845. 

XI.     REDEMPTION. 

§605.  Tender  and  payment  into  court. 
Physical  restraint  and  mental  disa- 
bility is  an  equitable  excuse  for  not 
making  a  precise  tender  for  redemp- 
tion, and  a  court  of  equity  will  re- 
quire one  to  surrender  this  advantage 
and  accept  the  amount  to  which  he 
is  legally  entitled. 

Snow  V.  Dick,  2  Ky.  Opin.  73. 


MORTUARY  TABLES. 
Admissibility  of,  see  Evidence,  §  364. 

MOTIONS. 

§   1.  Nature  of  proceeding. 
§  10.  Time  for  moving. 
§  62.  Construction    and   operation 
of  orders  in  general. 

FV>r  nonsuit,  see  Dismissal  and  Non- 
suit, §  44. 

Judgment  on  motion,  see  Judgment,  V. 

Necessity  of  motion  presenting  ob- 
jection, see  Appeal,  §  236. 

To  correct  clerical  misprision,  see 
Appeal,  §  73. 

To  quash  execution,  see  Execution. 
§  159. 

Requiring  commonwealth  to  elect  upon 
which  count  it  will  proceed,  see 
Criminal  Law,  §  1162. 

§  1.  Nature  of  proceeding. 

A  clerical  misprision  must  be  cor- 
rected by  motion,  in  the  tribunal  where 
made. 

Davis  y.  Powell,  3  Ky.  Opin.  420. 

§10.  Time  for  moving. 

A  motion  to  vacate  an  order  forfeit- 
ing a  recognizance  must  be  made  at 
the  same  term  at  which  such  order  is 
made. 

Commonwealth  v.  Sherrit,  3  Ky. 
Opin.  421. 

§  62.  Construction  and  operation  of  or- 
ders in  general. 
If  a  proceeding  by  motion  is  erro- 
neous, appearance  to  the  motion  and 
making  the  same  defense  that  coald 
have  been  made  in  a  suit  on  the  bond 
in  question,  constitutes  a  waiver  of 
such  error. 

Cecil  V.  Gardner,  5  Ky.  Opin.  21. 

MOTIVE. 

For  arson,  see  Arson,  §  31. 
Of  judge  in   rendering  decision,  see 
Trial,  §  387. 
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